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PREFACE TO THIRD EDITION. 



The favor extended by the profession to the two prior edi- 
tions of this work, the last appearing some fourteen years 
ago, has induced me to prepare a third, in which such use of 
the cases decided since the publication of the last edition has 
been made as seemed propter. \ The work has been revised 
throughout, and particular care has been taken to call attention 
to such cases as tend to qualify or illustrate in a special manner 
some general principle of law. Many new sections have been 
inserted and other sections have been enlarged. 

Three new chapters — treating of the Torrens system of 
registration of title, marketable title,, and abstracts of title 
— have been written, and the work, in its present form, may 
be said to be something more than a treatise on the law oi 
deeds, in the narrow sense of that, term, but rather to be in a 
broader sense, a treatise on the law of conveyance of title to 
real property. 

My aim has been not only to state general rules of law 
about which there is seldom much controversy, but also by 
illustration and by suggesting': distinctions between apparent- 
ly conflicting cases to show the application of such rules and 
thus to render the work an aid to the practicing lawyer. 
I have followed in this edition the same plan outlined in the 
first edition, attempting to write not solely a theoretical treat- 
ise, but a work, as well, for daily practical use. 

At the suggestion of the publishers, a collection of forms and 
precedents has been placed in an appendix which it is be- 
lieved will add to the practical value of the work. 

ROBERT T. DEVLIN. 
San Francisco, October 1, 1911, 

iii 



PREFACE TO SECOND EDITION. 



The lapse of ten years since this treatise was written fias 
rendered a new edition necessary. During that time I have 
examined the cases that have been decided since the first 
edition went to press, and have made such use of them as 
seemed best adapted to this edition. Some of them are 
simply affirmations of well-established principles of law, and 
their citation would serve no other purpose than as cumu- 
lative authorities to lists already too numerous. Others in- 
volve only questions of fact ; others still are based upon special 
statutes, but many which state no new principle of law yet 
show its application to some novel condition of affairs, or 
make clear some rule on which courts have not agreed. 

Many new sections have been added to the text; others 
have been rewritten or enlarged, and ample additions have 
been made to the notes. 

I have at all times kept in mind the fact that a work 
intended for a practicing lawyer should contain many differ- 
ent features, and I have in the insertion of new matter fol- 
lowed the same general outlines described in the original 
preface as the plan of this treatise. The enormous number 
of new cases considered has necessitated the extension of the 
work to three volumes. 

Special attention has been given to those topics that relate 
particularly to the form, execution, acknowledgment, delivery, 
and registration of deeds, description of property conveyed, 
and kindred subjects relating to deeds, considered as instru- 
ments intended to convey title to land. Still, their effect as 
executed has been exhaustively considered. Every chapter 
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has been revised and enlarged, and the new matter inserted 
has been thoroughly indexed. 

It has been my aim to make this treatise a practical ex- 
position of the law of real property and to treat fully all 
subjects relating to the transfer of title to land by the deed 
or voluntary act of the parties. > 

The favor with which the original edition was received, 
while it demonstrated the necessity for a work on the subject 
treated, has been gratifying to me in showing that these 
volumes in a measure supplied the want. I gratefully ap- 
preciate the consideration which this work has met, and hope 
that the second edition will be as favorably received. 

ROBERT T. DEVLIN. 
Sacramento, Cal. t Feb. 1, 1897. 



PREFACE TO FIRST EDITION. 



From the earliest times, the law of the alienation of real 
property by voluntary transfer has formed, in every country, 
an important branch of jurisprudence. At the present day 
the mode of alienation has been much simplified, but, univer- 
sally, a deed is required for the conveyance of real estate. 
In works, on. real property the subject of deeds is only in- 
cidentally considered, such works : being necessarily general 
in their character. Sir Edward Sugden, in England, and 
others in our own country, have rendered the profession valu- 
able aid by the preparation of treatises devoted to the contract 
of sale, the law of vendor and purchaser. I have taken up 
for consideration the deed itself, by which the title in fee is 
conveyed. Only in an incidental way have I adverted to 
the law governing the voluntary alienation of real property. 
A glance at the table of cases will show how frequently ques- 
tions relating to deeds have come before the courts, and it is 
believed that a treatise devoted exclusively to this subject will 
be gladly welcomed by the profession, although some of its 
parts are considered in other books. 

It was not my original intention to treat of anything but 
the law governing the voluntary alienation of real property. 
I concluded, however, that the value of the treatise would 
be enhanced by the addition of chapters on tax deeds and 
deeds of sheriffs and constables, and have added chapters 
treating of these subjects, so far as they can be said to be a 
part of the law of deeds. 

I believe that a law-book, to be adapted to practical use, 
ought to be written with several different objects in view. 

yi 
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It ought, in the first place, to be a treatise, in the strict 
sense of the word, in which legal principles are announced 
and explained. Where a divergence of opinion prevails 
among different courts, the author ought. to endeavor to find 
the fundamental principle by which they may be harmonized, 
or failing in that, ought to state what, after a careful exam- 
ination of the divergent authorities, he considers to be the cor- 
rect rule. If he has done his work faithfully, his, view, 
writing as he does from an impartial standpoint, should not 
be altogether valueless. 

The work should state, also, what the courts have decided. 
For, however illogical the conclusion reached by a particular 
court may be, the rule, announced has the force of law in 
the State in which the decision ; is pronounced. There can 
seldom be; in actual practice, much dispute over well-settled 
propositions. The difficulty which besets a court in the deci- 
sion of a controversy, or a practitioner in giving counsel, is 
the application of a principle to a state of facts. Henee>i a 
text-book should not only state bare legal propositions, but 
should illustrate them with instances in which they have been 
applied. 

Then, again, the multiplicity of reports, and the difficulty, 
save in large cities, of gaining access to them all, should in- 
duce an author to lay before his reader, whenever the im- 
portance of the principle under: discussion is sufficient to war- 
rant it, that part of the language of the court pertinent to 
the point considered, not only as an aid to the busy lawyer, 
but also as a means by which the writer's conclusions may be 
verified. 

On this plan, I have written this treatise. I have en- 
deavored to state legal i principles, to illustrate them with apt 
cases, and finally, in proper instances, to furnish the reader 
with the words in which the courts have declared the law, 
While endeavoring to lay before the reader the law, as de- 
cided by the courts, ^have frequently, in attempting to dis- 
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cover the correct rule, commented upon conflicting decisions. 
But such matter has generally been placed in a section by 
itself, so that my own views and conclusions may not be taken 
as giving the effect of the decisions of the courts. In cases of 
contrariety of decision I have endeavored to state correctly 
both views, in ordef that if my own opinion may not be 
acceptable, the authorities sustaining an opposite view may be 
consulted. 

An author has considerable difficulty in determining how 
far his researches should go in the multiplication of author- 
ities. I have sought to state fully the leading principles of 
the law of deeds, with their exceptions and qualifications, 
and supported them with an abundance of authority. Many 
cases I have purposely omitted, and some, undoubtedly, have 
escaped my observation. Perhaps I have erred, in some in- 
stances, in citing in support of generally accepted proposi- 
tions more cases than necessity would require. But as the 
book is intended for use in every part of the United States, 
it seemed desirable that it should contain a collection of cases 
from the different States. If the number be large, many of 
them will at least serve the purpose of illustrating, in various 
ways, the principles in support of which they are cited. 

Though no formal division has been made, the wort con- 
sists of ten parts: Part first, embracing chapters one to six, 
is devoted to a consideration of the general requisites of 
deeds, including, with an introductory chapter, such matters 
as the various kinds of conveyances, what must pass by deed, 
the parties to a deed, the necessity of a writing for the con- 
veyance of real estate, and the doctrine of part performance. 
Part second, consisting of chapter seven, is taken up with a 
consideration of the formal parts of the deed, treating of 
such matters as the form of the deed generally, the date, 
the name and description of the parties, the granting words, 
the habendum, reddendum, and testimonium clauses. The 
execution of the deed constitutes part third, consisting of 
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chapters eight to thirteen, in which part attention is given to 
the reading, signature, seal, and attestation of the deed, and 
its delivery, either absolutely or in escrow. In part fourth, 
consisting of chapters fourteen to eighteen, the question of 
the execution of deeds in certain relations is considered, tak- 
ing up the subject of the execution of deeds by private and 
municipal corporations, execution of deeds under powers of 
attorney, under powers of sale in trust deeds and mortgages, 
execution of deeds by trustees for sale, and lastly, the sub- 
ject of alterations, and filling up blanks. Having now an exe- 
cuted deed, part fifth, including chapters nineteen to twenty- 
two, is devoted to a treatment of the law of acknowledgment 
and registration, and the notice supplied by the record. This 
concludes the first volume. Part sixth, consisting of chapter 
twenty-three, contains a statement of the law of notice, in 
general, by possession, agency, and lis pendens. Part seventh, 
chapter twenty-four, treats of the subject of the considera- 
tion, and the various rules connected with it. In part eighth, 
the construction of deeds is considered. This part, consist- 
ing of chapters twenty-five to thirty, includes the general prin- 
ciples of construction, the law of community property as ap- 
plicable to deeds, the law of covenants, conditions, limitations, 
reservations, exceptions, restrictions, stipulations, recitals, and 
description, and of a deed subject to a mortgage. Part ninth, 
including chapters thirty-one to thirty-seven, treats of the ef- 
fect of deeds, or of the transactions resulting in deeds, em- 
bracing such matters as, whether a deed absolute in form is 
a mortgage or not, the effect of a deed where the grantee 
does not pay the purchase money, the effect of the deed in 
conveying fixtures, the vendor's lien, and the effect of the 
deed by way of estoppel and merger. This concludes the 
subject of voluntary transfer, and the tenth part, consisting 
of chapters thirty-eight and thirty-nine, is devoted to a con- 
sideration of deeds made under authority of law, tax deeds, 
and sheriff's deeds. 
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Reqtriring years for its preparation* and* covering a wide* 
field, the work must have many imperfections, and I shall 
be 1 very happy to receive any suggestions of inaccuracies or 
omissions -that may be observed. If it shall do naught toward 
grvimg a clearer conception of the law on the important sub- 
ject of transferring title to real estate, yet in the hope that.it 
may assist both bench and bar by its arrangement and citation 
of authorities* and by showing where the law may be found, 
it is submitted to the profession. 

ROBERT T. DEVLIN. 

Sacramento, April, 1887. 
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"We believe that the excellent treatise of M!r. Devlin on the law of 
deeds, which is issued by the Bancroft- Whitney Company, of San Fran- 
cisco, is the first effort of that gentleman in the line of legal authorship. 
We hope that it will not he the last Its merits are of a high order, and 
a glance over the author's preface shows why this is so. The author, before 
commencing to write this work, or, a't least, before completing it, had 
given careful attention to the elements which go to make up a good 
American law book, and had arrived at some very judicious conclusions 
upon that subject 

"Upon a question of great delicacy, and one which involves some differ- 
ence of professional opinion, Mr. Devlin thus expresses himself : 

" Where a divergence of opinion prevails among different courts, the 
author ought to endeavor to find the fundamental principle hy which 
they may be harmonized, or, failing in that, ought to state what, after a 
careful examination of the divergent authorities, he considers to be the 
correct rule. If he has done his work faithfully, his view, writing as he 
does from an impartial standpoint, should not be altogether valueless.' 

"This is a very sound conception of the duty of a law writer in such 
cases. If, after examining all the arguments which are presented pro 
and con in a mass of divergent judicial opinions, a law writer is not com- 
petent to express a valuahle opinion as to what should be regarded as 
the true rule, he has not sufficient capacity for the office which he under- 
takes to filL It is safe for him to feel that, after making such an exami- 
nation, he knows more about the question than any judge, in the haste 
of his official work, ordinarily can learn about it He writes without any 
bias which may have been acquired through sympathy with a hard case, 
or through the effect of powerful forensic argument on one side or the 
other of the disputed question. An author who states his opinion in such 
a case, after having fully and carefully surveyed the conflicting authori- 
ties, ought not to offer any apology for so doing. Many opinions thus 
stated have come to be the acknowledged rule of law, by the subsequent 
concurrence of the bench and har. 

"Another conception of Mr. Devlin is stated in the following language: 

"The work should state, also, what the courts have decided; for, 
however, illogical the conclusion reached by a particular court may be, 
the rule announced has the force of law in the State in which the decision 
is pronounced. There can seldom be, in actual practice, much dispute 
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over well settled propositions. The difficulty which besets the court in 
the decision of the controversy, or a practitioner in giving counsel, is the 
application of a principle to a state of facts. Hence, a text-book should 
not only state bare legal propositions, but should illustrate them with 
instances in which they have been applied.' 

"This could not have been better said. The fault of several eminent 
American law writers is the almost total absence of illustration. They 
deal in abstract principles, and in legal theories merely. But a naked 
legal rule in the hands of a practitioner, without a knowledge of the cases 
where it may and may not be applied, is like an edge tool in the hands 
of a child. Mr. Devlin has well said that the difficulty which besets judges 
and practitioners lies not in understanding the leading principles of law, 
but in applying them. Many of the rules of law are checks upon, quali- 
fications of, or exceptions to other rules. The real boundaries of the 
rule— the cases wherein it may be applied and the cases wherein the 
qualifying or exceptional rule must operate — furnish the pitfalls where 
most of the mistakes of good judges and lawyers are made. Of course, 
judges and lawyers of inferior acumen will misconceive the rule itself. 
A law writer cannot, therefore, properly convey to uninformed students 
of his work — and his work is not properly written unless it is written with 
a view of enlightening those who do not know,— the true conception of a 
legal rule, unless he explains his text by copious instances and illustra- 
tions. He ought not, of course, to pad his book with illustrative matter— 
with what in Texas are called 'fact cases/ and in some other jurisdictions 
'cases in judgment;' but he ought to give a sufficient number of illustra- 
tions to enable the judge or practitioner to see the true use which is to 
be made of the rule. This cannot better be illustrated than by referring 
to one of the smallest in size, yet most instructive and highly successful 
law books which has been written in modern times, the so-called 'Digest 
of the Law of Evidence/ by Mr. Justice Stephen, — which has afforded a 
model for a swarm of subsequent works, written by less competent men, 
upon the same plan. The leading rules and sub-rules, relating to the sub- 
ject of which he is treating, are given. These are followed by illustrations, 
generally drawn from decided cases, and which hence make the rule itself 
authoritative. 

"Mr. Devlin also tells us, in the following language, how he has dealt 
with another difficulty which perplexes the law writer: 

" 'Then, again, the multiplicity of reports, and the difficulty, save in large 
cities, of gaining access to them all, should induce an author to lay before 
his reader, whenever the importance of the principle under discussion is 
sufficient to warrant it, that part of the language of the court pertinent to 
the point considered,— not only as an aid to the busy lawyer, but also as a 
means by which the writer's conclusions may be verified.' 

"This conclusion is a sound one. The writers like Blackstone and Kent, 
whose subjects were very comprehensive, — that of the former covering 
the entire field of the English law, and that of the latter covering the 
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field of American subjective law, except the law of crimes, — were unable 
to indulge, to any considerable extent, in quotations even from the greatest 
judicial opinions. But the best modern writers upon special titles of the 
law, such as Story and Sedgwick in this country, and St. Leonards, Lind- 
ley and Benjamin in England, have frequently enriched and illustrated 
their texts by extracts from judicial opinions. But, obviously, a judicious 
law writer will do this sparingly. He must be conservative, so to speak, 
in this matter. He must not pad his book with these judicial arguments, 
piling one upon another and repeating substantially the same views in 
different language. He must do this, as Mr. Devlin well says, only k when 
the importance of the principle under discussion is sufficient to warrant it/ 
and then he must give 'only that part of the language of the court perti- 
nent to the point considered.' He must, we venture to add, confine these 
quotations, not only to the most important questions, but to the opinions 
of the highest courts and of the most eminent judges, and then only in 
the best considered cases. Within these limits, occasional extracts from 
the opinions of such judges as Marshall, Kent, Shaw, Miller, Dillon, or 
Brewer, may be indulged in. It greatly enhances the value and authority 
of a text-book for the author thus to appeal, in confirmation of his con- 
clusions, to what has been said by such eminent professors of the law, 
speaking under the solemn sanctions of their oaths of office and after 
solemn argument and thorough consideration. Moreover, it adds to the 
interest which the student or professional reader finds in the discussion 
which the author is conducting. It is scarcely necessary to say, in con- 
clusion, that where a law writer thus embellishes his pages, he should be 
careful not to omit quotation points, thus appropriating the language of 
eminent judges as his own— a fault which some writers have committed, 
but which we do not detect in the pages of the present work. 

"Another difficulty with which Mr. Devlin has had to deal is thus 
expressed : 

"'An author has considerable difficulty in determining how far his re- 
searches should go in the multiplication of authorities. I have sought to 
state fully the leading principles of the law of deeds, with their excep- 
tions and qualifications, and have supported them with an abundance of 
authority. Many cases I have purposely omitted, and some undoubtedly 
have escaped my observation. Perhaps I have erred in some instances, in 
citing in support of generally accepted propositions more cases than neces- 
sity would require. But, as the book is intended for use in every part of 
the United States, it is desirable that it should contain a collection of 
cases from the different States. If the number be large, many of them 
will at least serve the purpose of illustrating, in various ways, the prin- 
ciples in support of which they are cited.' 

"The number of cases which Mr. Devlin has cited is certainly large, 
amounting to nearly thirteen thousand. Other authors, notably Dr. 
Wharton, have felt called upon to apologize to the profession for the great 
number of cases cited ; but every practitioner understands so well the im- 



xiv 



HOW TO WRITE A LAW BOOK. 



portance 'in an American law book of citing all of the applicatory au- 
thorities, as far as practicable, that the sincerity of such an apology may 
be shrewdly questioned, and we may suspect that, instead of an apology, 
this is intended as an advertisement. The difficulty with which a writer 
contends who attempts a general treatise upon some title of American 
law, intending that his work shall be applicable and hence useful in all 
American jurisdictions, is that he is not dealing with rules of law which 
have been enacted by a single legislature and declared by a single authori- 
tative court, but that he is dealing with rules of law which have been 
enacted by near fifty different legislatures and declared by near fifty dif- 
ferent authoritative cOurts,^-no one of these legislatures and few of these 
courts being subordinate to any of the others. In order, therefore, that 
the practitioner in each of these numerous jurisdictions may know to 
what extent the propositions of law which the author lays down are ac- 
cepted by the courts of his own jurisdiction, the decisions of those courts 
must be cited as fully as practicable. An American legal treatise must 
not only be a logical and connected treatise upon the title of the law 
under discussion, but it must also be an index to the judicial decisions of 
all the American jurisdictions,' state and federal, which bear upon the 
subject. In this regard, unless it is substantially complete, it will not 
do what the author aims to do — prove the extent to which the propositions 
which he lays down have been authoritatively adjudged in all parts of the 
American Union. 

"Mr. Devlin need not have closed this interesting preface with the 
usual stale apology, beginning with the words : If it shall do naught 
towards giving a clearer conception of the law on the important subject 
of transferring titles to real estate, yet in the hope/ etc. It is safe to 
say that, when he laid down his pen, he knew more about the law on this 
subject than any living man. And it was unbecoming in him to express 
the fear that such a long, laborious and discriminating research as the 
two volumes present, will do nothing toward giving clearer conceptions 
of the law of which they treat. Modesty is, in general, becoming, but 
that excess of it which amounts to personal humiliation should be avoided. 
An author who has given to the profession such a work may well feel 
proud of the monument which he has built, and, rather than apologize 
in such humble language for its defects, he is entitled to point with pride 
to its excellencies. Mr. Devlin may feel confident that his work will not 
only lead to clearer conceptions of the law relating to the transfer of 
title to real estate, but that many of his suggestions will result in the 
improvement of the law itself, and there is probably no branch of the 
law wnich needs more radical improvement than this." 

[Editorial 21 American Law Review, pp. 984, 988, November-December, 
1887J 



CONTENTS. 



CHAPTER I. 
INTRODUCTORY CHAPTER, 

I * 1. Introductory. 

2. Historical view. 

3. Statute of quia emp tores. 

4. Statute of frauds. 

CHAPTER II. 
DEFINITIONS AND DIFFERENT KINDS OF DEEDS. 

§ 5. What is a deed— Definitions. 

6. Agreement for a deed. 

7. Same continued. 

8. Illustrations. 

9. Classification of deeds at common law. 

10. Feoffment 

11. Gift 

12. Grant 

13. Lease. 

14. Exchange. 

15. Partition. 

16. Release. 

17. Confirmation. 
ia Void deeds. 

19. Surrender. 

20. Assignment 

21. Defeasance. 

22. Deeds under the statute of uses. 

23. Bargain and sale deeds. 1 

24. Covenant to stand seized to uses. 

25. Lease and release. 

26. Fine and recovery. 

27. Quitclaim deeds. 

XVI 



xvi 



TABLE OF CONTENTS. 



CHAPTER IIL 
WHAT MUST PASS BY DEED, OR BY WRITING; 

§ 28. General comments. 

29. Equitable interests in land. 

30. Partnership to buy contracts for sale of land. 

31. Compensation for wrongfully obtaining patent 

32. Rule as to mining claims. 

33. Statutory regulation. 

33. a. Agreements as to mining claims in general. 

34. Right to carry away ore. 

35. Right to dower an interest in land. 
35a. Heir's expectancy. 

36. Pews. 

37. Fixtures. 

38. Possession is an interest concerning land. 

39. Stock in corporations. 

40. Interest of execution purchaser. 

41. Contract for board and lodging. 

42. Equity of redemption. 

43. Improvements upon land. 

44. Qualification or enlargement of interests already acquired. 

45. Revival of void contract. 

46. Revival of satisfied mortgage. 

47. Agreement for execution of covenant to convey. 

48. Executory agreement for creation of lease. 

49. Lands owned in partnership. 

50. Parol proof of partnership in land. 

51. Same subject — Rule in various States. 

52. Agreements to establish title to land. 

53. Release of damages affecting land. 

54. Agreements to devise interests in land. 

55. Application of rules relative to specific performance. 

56. Parol evidence. 

57. Growing crops. 

57a. General rule as to growing crops. 

58. Occupancy of the land. 

59. Distinction between fructus industrials and prima vestura* 

60. This distinction in New York. 

61. Other States. 

62. Opposite view — Where this distinction is not observed. 

63. Easements are interests in land. 
63a. Agreement to assume land contract 



TABLE OF CONTENTS. 



CHAPTER IV. 
THE PARTIES' TO A DEED. 
PART I. 

WHO MAY CONVEY BY DEED. 

S 64. Legal capacity to convey — General comments. 

65. Capacity to take or transfer real estate governed by the law rei 

site. 

66. Assignment for benefit of creditors. 

67. Disability of insanity. 

68. Weakness of mind. 

69. Evidence on issue of mental unsoundness. 

70. Nervous excitement 

71. Deed of person deaf and dumb. 

72. Insane husband joining in wife's deed. 

73. Deed, when voidable. 

73a. Equitable or common law relief. 

74. Deed, when void. 

75. Deed, by whom may be avoided. 

76. Restoration of consideration. 

77. Ratification of deed. 

78. Effect of grantor's subsequent insanity on contract of purchase. 

79. Disability from intoxication. 

80. Degree of intoxication. 

81. Deeds made under duress. 

82. Threat of legal proceedings. 
82a. Illustrations. 

83. Grantor's will power. 

84. Deeds made under undue influence. 
84a. Illustrations. 

85. Disability of infancy. 

86. Deed of minor voidable only. 

87. Right of disaffirmance. 

88. Whether affirmance of infant's deed may be presumed from ac- 

quiescence. 

89. Same subject 

90. Opposite view that acquiescence is not affirmance. 

91. Comments. 

92. By what means the deed of an infant may be avoided. 

93. Subsequent deed must be inconsistent with prior one. 

94. Restoring the consideration— General rule. 

95. Exception to rule. 



xviii 



TABLE OF CONTENTS. 



§ 96. Where minor has not retained consideration. 

96a. Estoppel. 

97. What is a sufficient ratification of an infant's deed. 

98. Delivery of deed after majority. 

99. Purchaser with knowledge of infant's prior conveyance 

100. Deeds of married women. 

101. Joint deed of husband and wife. 

107. Separate acknowledgment of married woman. 

108. Deed from husband to wife. 

109. Joint tenants and tenants in common. 

110. Deeds by partners. 

111. Subsequent ratification. 

112. Deed by a disseisee. 

113. Right of sesin. 

114. Power of corporations to convey. 

115. Restriction from nature of corporations. 

116. The capacity of the grantee. % 

117. Deeds to husband and wife — Common law. 

118. Estates by entirely. • 

119. Husband's name inserted by mistake. ' •* » 

120. Deeds to corporations. 

120a. Deed to trustees of an unincorporated association. 

121. Question between State and corporation. 

122. Corporation acting in other States. 

123. The parties must be in esse at the time the conveyance is executed. 



CHAPTER V. 



DISABILITY OF ALIENS. 

Purchase by aliens. 

Office found. 

In England. 

In the United States. 

State regulation. 

Treaty paramount law. 

Alien's right to hold land by treaty provision. 
Construction of certain terms. 
Resident aliens. 

Deed of alien before office found. 
Naturalization. 

Aliens having title at time oi treaty. 
Statutory prohibition*. 



TABLE OF CONTENTS. 



xix 



CHAPTER VI. 
NECESSITY OF A WRITING— PART PERFORMANCE. 

§ 133. Deeds must be written upon paper or parchment 

134. Comments. 

135. Printed deeds. 

136. Whether writing with ink is necessary. 

137. Parol contracts may be enforced in case of part performance. 
1381 Where this doctrine does not prevail. 

139. The basis upon which the principle rests. 

140. Part performance must have been done by the party seeking the 

enforcement of the contract 

141. Acts must be done in pursuance of the agreement. 

142. Convincing proof required. 

143. Letter as memorandum of contract. 

144. Part performance of an agreement for several acts. 

145. Rule with reference to the taking of possession. 

146. Possession must be in pursuance of agreement. 

147. Relief when possession taken based upon equitable considerations. 

148. Parol gift of land. 

149. Compensation at law the test 

150. What is a sufficient possession. 

151. Possession alone. 

152. Fraudulent omission of part of land from deed. 

153. Length of time over which possession extends. 

154. Character of possession. 

155. Possession contemporaneous with contracts. 

156. Possession must be in pursuance of the agreement — Pre-existing 

tenancy. 

157. Possession upon parol partition. 
158L Disputed boundaries. 

159. Parol exchange. 

160. Erection of improvements. 

161. Nature of improvements. 

162. Compensation for improvements. 

163. Benefit from the use of the land — Comments. 

164. One view. 

165. Opposite view. 

166. Comments. 

167. Parol contract for conveyance of land between parent and child. 

168. Consideration. 

169. Acts not considered part performance. 

170. Payment of money merely is not part performance. 

171. Reasons for the rule. 

172. When payment of money part performance, 

173. Part performance by marriage. 



XX 



TABLE OF CONTENTS. 



CHAPTER VII. 



THE FORMAL PARTS OF THE DEED. 



PART. I. 



FORM OF THE DEED, GENERALLY. 



§ 174. 
175. 
176. 



Form of the deed, generally. 

Statutory forms. 

Enumeration of the formal parts. 



PART II. 



THE DATE OF THE DEED. 



§ 177. Date not necessary to the validity of a deed. 

178. Presumption of delivery at date. 

179. Different view— Presumption of delivery from acknowledgment 

180. Comments. 

181. Language of the courts. 

182. Presumption not conclusive. 



§ 183. Objects to be attained in naming the parties. 

183a. Identity of name. 

184. Designation of grantee by description. 

185. Use of common name. 

186. Uncertainty of grantee. 

187. Where the grantee is dead. 

188. Signature by wrong name. 

189. Description sufficient if no uncertainty. 

190. The grantee named must be capable of holding. 

191. Fictitious grantee. 

192. Mistake in name of corporation. 

193. Extrinsic testimony to remedy uncertainty. 

194. Necessity for stating name of grantor in deed. 

195. Rule in New Hampshire that signature alone is sufficient. 

196. Rule in United States courts that party not bound unless named in 

the deed. 

197. Same rule in Massachusetts. 

198. Same rule in Maine. 

199. In Ohio. 



PART III. 



NAMES AND DESCRIPTION OF THE PARTIES. 



TABLE OF CONTENTS. Xxi 

■***^. 

In Alabama, 
In Indiana. 
In Texas. 
In Mississippi. 

Husband's signature to wife's deed of separate property. 
Comments. 
Christian name. 
Mistake in Christian name. 
Designation "junior.*' 
Deeds to partners. s % 

Ascertaining intended grantee. 
Further description of the parties. 

PART IV. 

THE GRANTING WORDS. 

§ 211. An intention to convey should be shown. 
212. Nature of the deed. 

PART V. 

THE HABENDUM. 

The habendum not an essential part of a deed. 
Repugnance between granting words and habendum. 
Qualification of previous grant 
When habendum controls. 

Not the province of habendum to introduce new subject-matter 

into the grant 
Reference to habendum. 
Explanatory clause. 

Party not named as grantee taking under habendum* 
Effect of the habendum to limit the estate. 

PART VI. 

THE REDDENDUM. 

§ 221. What is, and when used. 
222. What is necessary for good reddendum. 

PART VII, 

THE TESTIMONIUM CLAUSE. 

8 223. General use of the testimonium clause. 
224. Relinquishment of the right of dower. 



§ 200. 
201. 
201a. 
202. 
203. 
204. 
205. 
206. 
207. 
208. 
209. 
210. 



§ 213. 
214. 
215. 
215a. 
216. 

217. 
218. 
219. 
220. 



Xxii TABLE OF CONTENTS. 

CHAPTER VIII. 
READING THE DEED, 

How far reading is essential. 
Duty of officer. 
Deaf and dumb person. 
Where person does not understand English. 
Considering deed not read a forgery. 
Burden of proof. 
Effect of erroneous reading. 

CHAPTER IX. 
THE SIGNATURE. 

Signing unnecessary at common law. 
Signed, sealed and delivered. 
Signing in grantor's presence. 
Reason for this rule. 
Opposition to this rule. 
Absence of grantor. 
Holding top of pen. 
Signature by mark. 
Grantor's name written by grantee. 
Attestation by witness. 
Comments. 
Variance in name. 
Deed inter partes. 

CHAPTER XL 
THE SEAL. 

§ 242. History of the use of seals. 

243. Definition. 

244. Seal stamped upon paper. 

245. Seal essential at common law. 

246. In equity. 

247. Seal required untess dispensed with by statute. « 

248. Abolition of distinction between sealed and unsealed instruments. 

249. Effect of these statutes. 
249a. Such statutes not retroactive. 

250. Use of scrolls. 



§ 255. 
226. 
227. 

22a 

228a. 

229. 

230. 



§231. 
231a. 
232. 
233. 
234. 
235. 
236. 
237. 
237a. 
238. 
239. 
240. 
241. 



TABLE OF CONTENTS. XXIU 

§ 25t, Rute in Delaware, Indiana, Iowa, Louisiana, Missouri, and Vir- 
ginia. 

252. In Mississippi. , 

253. In Tennessee. 

254. Several persons may bind themselves by one seaL 



CHAPTER XL 
ATTESTING WITNESSES. 

i 

§ 255. Attesting witnesses not necessary at common law. 

256. Witnesses required in different States. 

257. Attestation must be made at grantor's request 

258. Import of term. 

259. Qualification of the witnesses. 



CHAPTER XII. 
DELIVERY OF DEEDS, 

§ 260. Delivery essential. 
260a. Must pass beyond grantor's control. 

261. No particular form required. 
261a. Same subject. 

262. Delivery a question of intention. 
262a. Meeting of minds. 

263. Evidence of intention. 
263a, Illustrations. 

263b. Preponderance of evidence. 

264. When deed takes effect 

265. Presumption as to time of delivery. 

266. Verbal admissions. 

267. Possession of deed surreptitously obtained 

268. Ratification of deed so obtained. 
268a. Manner of ratification. 

268b. Ratification question of fact 

268c. Ratification of deed placed in escrow. 

268d. Estoppel of grantor by allowing deed to remain on record. 

268e. Weight of authority. 

269. Manual delivery not requisite. 

270. Delivery of commissioner's deed. 

271. Delivery for inspection. 

272. Delivery to director of corporation. 

273. Deed delivered for examination, whether a contract of purchase. 



XXIV TABLE OF CONTENTS. 



§ 273a. Canceling instructions for delivery. 
273b. Offer to comply with terms of delivery. 
273c. Undelivered deed in connection with other evidence. 

274. Delivery to officer taking acknowledgment 

275. Delivery to another for the grantee's use. 
275a. Same subject. 

275b. Same subject 

275c. Death of grantor before actual delivery to grantee. 
275d. Written instructions as to delivery. 

276. Assent of grantee subsequent to delivery. 

277. Where there are several grantors. 

278. Constructive delivery. 
278a. Return of deed to grantor. 

279. Delivery after death of grantor. 
279a. Some illustrations. 

280. Absolute delivery to a third person to hold until grantor's death. 
280a. Same subject 

281. Instances. 

281a. Grantor's acts and declarations after delivery. 
281b. Delivery after death and performance of conditions. 

282. Delivery with a right to recall the deed. 
282a. Illustrations. 

283. This rule not universally adopted. 

283a. Creditors not injured by undelivered deed. 

284. Saving expenses of administration. 
284a. Formal expression of grantor. 
285- Acceptance by the grantee. 

285a. Acceptance ; how shown. 

286. Presumption of acceptance in favor of infants. 

287. Presumption of acceptance by adults. 

288. Contrary views. 

289. What is the proper rule — Comments. 

290. Registration not of itself delivery. 
290a. Presumption may be rebutted. 

291. Delivery to recording officer for use of grantee. 

292. Registration prima facie evidence of delivery. 
292a. Same subject. 

293. Where acceptance of deed depends upon conditions, registration 

is not prima facie evidence of delivery. 
293a. Deed executed in payment of a debt. 

294. Possession of deed by grantee, presumption of delivery. 

295. Parol evidence admissible to rebut presumption arising from pos- 

session of deed. 

296. Inference of delivery of deed from execution in presence of wit- 

nesses. 



TABLE OF CONTENTS. 



XXV 



I 297. Inference acceptance from relationship between person receiv- 
ing deed and grantee. 
297a. Estoppel of grantor. 

298. Delivery to several grantees. 

299. Comments. 

300. Deed once executed and delivered cannot be revoked. 

301. Illustrations of foregoing rule. 
301a. Trustee of resulting trusts. 
301b. Erasure of grantor's name. 

302. A different doctrine prevails in some of the States. 

303. Ground upon which these decisions are based. 
301 Redelivery without intention to revest title. 

305. Comments on these decisions. 

306. Redelivery to the grantor for correction, acknowledgment, etc 
306a. Relief in equity. 

306b. Destruction by a stranger. 

306c Rights of third persons not affected. 

307. Delivery to a married woman. 

308. Whether delivery is a question of law or fact 

309. Deed taking effect as a wilL 

309a, Intention of maker in determining whether a deed or a will. 

310. Complete execution before delivery essential. 

311. Right to rents. 



CHAPTER XIII. 
ESCROWS. 

§ 312. Definition of an escrow. 
312a. The escrow agreement need not be in writing. 

313. Deed must be executed — Delivery the only difference between 

deed and escrow. 
313a. Awaiting settlement of title to land. 

314. Delivery to the grantee cannot operate as an escrow. 
314a. Deed temporarily intrusted to grantee 

315. Conditional deed. 

316. Delivery to grantee's agent. 

317. Deed placed in grantee's hand for transmission to another. 
317a. Notice of deed in escrow. 

318. Some condition to be performed before delivery. 
318a. Conditions violating vendor's contract 

319. Whether an escrow or a present deed. 

320. Materiality of distinction. 

321. Grantee must perform condition before entitled to delivery. 



xxvi 



TABLE OF CONTENTS. 



§ 322. Escrow delivered without authority or obtained fraudulently passes 
no title. 

323. Legal title until performance of condition is in grantor. 

324. Not an escrow if grantor retains the right of control 

325. Voluntary conveyance. 

326. Comments. 

327. Enforcing delivery of deed. 

328. At what time title passes. 

329. Intention of parties. 

330. Lien of attachment or judgment upon land prior to second delivery. 

331. The necessity of an actual second delivery. 

332. No particular form of delivery required 

333. Condition must be one to be performed by grantee. 
333a. Delivery after grantor's death. 

333b. Death of party to action for specific performance. 

CHAPTER XIV. 
EXECUTION OF DEEDS BY CORPORATIONS. 
PART I. 

PRIVATE CORPORATIONS. 

§ 334. Signature by corporation. 

335. What is sufficient recital of execution by corporation. 

336. Seal incident to corporation. 

337. What is a corporate seal. 

338. Who has the power to convey for the corporation. 

339. Compelling directors to execute deed against their judgment 

340. Execution of deed in mode prescribed by law or charter. 

341. Who may affix the seal. 

342. Rule that power to execute deed must be by deed not applicable 

to corporations. 

343. Proof of the corporate seal 

344. Delivery of deed of corporation. 

PART II. 

MUNICIPAL CORPORATIONS. 

§ 345. Mode of alienation prescribed in charter must be observed. 
346. Effect of conditions in charter upon which alienation may be made. 



TABLE OF CONTENTS. 



XXVli 



§ 347. Restriction on alienation as affecting power to mortgage or 
lease. 

348. Presumption of regularity. 

348a. Right to convey before dedication to public use. 

349. Same rule applicable to municipality as to general government 

350. Requisites and proof of deeds. 

351. Title cannot be conveyed by a simple ordinance or vote. 

CHAPTER XV. 
EXECUTION OF DEEDS UNDER POWERS OF ATTORNEY. 

S 352. Capacity to appoint an attorney. 
352a. Corporation acting as attorney. 

353. Powers of attorney by married women — Common law rule. 

354. Common law rule altered by statute. 

355. Delegation of authority. 

356. Authority to execute a deed must be by deed, 
356a. Notice of grantor's rights from act of attorney. 

357. Contract of sale. 

358. Construction of powers of attorney. 

358a. Situation of parties, and subsequent ratification. 
358b. Agent for corporation. 

359. General terms limited by particular words. 

360. Illustrations of construction placed upon powers of attorney. 

361. Partition. 

362. Special instances of construction. 

363. Continued. 

363a- Implied authority of attorney. 

364. Warranty deed under power of attorney— Comments. 

365. Decisions that attorney has no power to execute warranty deed. 

366. Cases holding attorney has such power. 

367. Mr. Rawle's views. 

368. Comments. 

369. Description of property to be sold. 

370. Power to sell imports sale for cash. 

371. Sale on credit must be reasonable credit 

372. Power to sell does not authorize gift. 
372a. Agent cannot sell to pay his own debts. 

373. Exchange not authorized by power to sell 

374. Discretion of attorney whether land is to be used for specific 

purposes. 

374a. Power of attorney to lay out ways. 

375. Revocation. 

376. Effect of sale by principal upon attorney's commissions. 



xxviii 



TABLE OF CONTENTS. 



§ 377. Execution of deeds by attorney in fact 

378. Relaxation of this strictness. 

379. Proper mode of signature. 

380. Comments. 

381. Some illustrations. 

381a. Conveying individual interest where power h given to several. 
381b. Execution of power by a partnership. 



CHAPTER XVI. 

DEEDS' UNDER POWERS OF SALE IN TRUST DEEDS AND 

MORTGAGES. 

§ 382. Powers of sale in trust deeds and mortgages. 

383. Power of sale irrevocable. 

384. Subsequent disabilities. 

385. Effect of death upon power of sale. 

386. Rule in Texas and Georgia. 
386a. Liability of trustee. 

387. Appointment of new trustee. 

388. Power of sale a cumulative remedy. 

389. Provisions for sale. 

390. Effect of tender upon sale. 

391. Rule in Massachusetts. 

392. Sale by joint trustees. 

393. Sale under unrecorded mortgage. 

394. Statutory regulations. 

395. Power of sale passing by assignment of mortgage. 

396. Sale by administrator of mortgagee. 

397. Conveyance of part of the premises. 

398. Compliance with the conditions of the power. 

399. What notice must be given. 

399a. Personal notice to grantor or subsequent encumbrancers. 

400. Publication of notice in newspaper. 

401. Extent of circulation. 

402. Time of publication. 

403. A matter of contract. 

404. Publication by posting notices. 

405. Authority for the sale. 

406. Designation of place of sale. 

407. Designation of time of sale. 
407a. Deed silent as to place of sale. 

408. Erroneous statements. 

408a. Sale under second deed erroneously referring to prior deed. 

409. Description of the property. 



TABLE OF CONTENTS. 



xxix 



§ 410. Sales to bona fide purchasers. 

411. Sale should be beneficial to debtor. 

412. Sale for cash. 

413. Trustee's presence at sale. 

414. Power to adjourn sale. 

415. Release of parcel from mortgage. 

416. Requirement of deposit 

417. Right of mortgagee to purchase. 

418. Sale voidable only. 

419. Waiver. 

420. Mortgagee may execute a deed to himself. 

421. By whom the deed should be made. 

422. Deed to a person other than purchaser. 

423. Reference in deed to power. 

424. Death of purchaser. 

425. Recitals in deed. 

426. Growing crops. 

427. Sale before default in trust deed passes legal title, 

428. Setting aside sale. 

429. Agreements between mortgagor and mortgagee, 

430. Enjoining sale. 



CHAPTER XVII. 
DEEDS BY TRUSTEES FOR SALE. 

§ 431. Nature of power to sell. 

432. How created. 

433. Trustees cannot delegate power of sale. 

434. Married woman as trustee. 

435. Services of agent. 

436. What a power of sale authorizes. 

437. Improvident sale. 

438. Effect of trustee's deed. 

439. Termination of .power by lapse of time. 

439a. Execution of deed without referring to power. 

440. How the sale may be made. 

441. Private sale or auction. 

442. Sale to the highest bidder. 

443. What notice to be given. 

444. Compliance with terms of power. 

445. Notice from recital of consideration. 

446. Construction of powers of sale. 
446a. Intention to govern in construction, 

447. Construction against trustee. 



XXX 



TABLE OF CONTENTS. 



§ 448. Sale within specified time. 
448a. Exercise of power of sale after accomplishment of purpose of 
sale, 

449. Provision in deed requiring consent 

450. Deed with assent of cestui que trust, 

451. Declaration of trust. 

452. Power to sell upon a contingency. 

453. Trust deed becoming void on happening of contingency, 

454. Conduct of the sale. 

455. Who should execute the deed. 

CHAPTER XVIII. 
FILLING UP BLANKS— ALTERATIONS, ETC, 

§ 456. Filling up blanks. 
456a. When deed is void and when not. 

457. Parol authority to insert name. 

458. Grantor may be estopped. 

459. Party executing deed bound. 

460. Alteration of deeds. 

461. Alteration by a stranger. 
461a. Grantee's title not divested. 

462. Material alteration. 

462a. Redelivery of altered deed. 

463. Burden of proof, 

CHAPTER XIX. 
ACKNOWLEDGMENT OF DEEDS. 

§ 464. Acknowledgment of deeds. 

465. Acknowledgment not necessary between the parties. 
465a. Estoppel to deny signature. 

466. Statutory provisions. 

467. Admissibility of acknowledged deed in evidence. 

468. By whom the acknowledgment should be made. 

469. Time within which deed may be acknowledged. 

470. Qualification of officers. 

471. Acknowledgment before an officer de facto. 

471a. Certificate authenticating acknowledgment taken out of State. 
471b. Same subject, continued. 

472. Temporary appointment. 

473. Acknowledgment before deputy. 



TABLE OF CONTENTS. 



xxxi 



S 474. Deputy taking acknowledgment in his own name. 

475. Presumption as to appointment of deputy. 

476. Officer cannot take acknowledgment of deed in which he is 

interested. 

477. Where the officer taking the acknowledgment is a trustee. 
477a. Degree of interest. 

477b. Acknowledgment before stockholder of corporation, 
477c. Instances of application of this rule. 
477d. Disqualification not dependent on statute. 
477e. Collateral attack. 

477f. Contrary view— Stockholder not disqualified. 

477g. Reasoning that taking acknowledgment is ministerial act 

477h. Officer who is not a stockholder, not disqualified. 

477i 'Registration as giving notice. 

477j Comments. 

478. Effect of taking acknowledgment by party. 

478a. Acknowledgment of one grantor taken by another grantor. 

479. Length of acquaintance with person making acknowledgment 

480. Comments on this rule. 

481. Omission of date does not invalidate acknowledgment. 

482. Omission to state place of taking acknowledgment 

483. When certificate does not show in what State acknowledgment 

was made. 

484. Proof of locality in which officer had jurisdiction. 
484a. Stating name of county. 

485. Treating two certificates as one. 

486. Presumption that acknowledgment was taken within jurisdiction 

of officer. 

487. Jurisdiction of officer. 

488. Comments. 

489. Officer if required by statute must attach seaL 

490. Where there is no statutory provision. 

491. Reference to official seal. 

492. Same subject— Contrary decision. 

493. Comments. 

494. Use of private seal. 

495. What will constitute an official seal. 
495a. Officer using another's seaL 

496. Signature of officer must be attached to certificate. 

497. Certificate of foreign officer, prima facie evidence of conformity 

to law. * 

498. Taking acknowledgment is ministerial act. 

499. Official character of officer should appear. 

500. Certificate prima facie evidence. 

501. Abbreviations sufficient designation of official character. 

502. Proof aliunde of official character. 



xxxii 



TABLE OF CONTENTS. 



§ 503. Stating name of grantor in certificate. 

504. Certificate sufficient, if it shows grantors name by reference, 

505. Presumption that parties use their real names. 

506. Acknowledgment in court. 

507. Acknowledgment by trustee. 

508. Certificate should affirmatively show compliance with statute. 

509. Facts showing compliance with statute must be stated. 

510. Equivalent words to those mentioned in statute. 

511. Illustrations. 

512. Omission of the word "personally." 

513. Surplusage does not vitiate certificate. 

514. Clerical mistakes in certificate. 

515. Other illustrations. 

516. Omission to state immaterial facts. 

517. Comments. 

518. Fact must appear that grantor was known to officer or his identity 

established. 

519. Statement that officer is satisfied with identity insufficient. 

520. In some States, officer not required to certify to personal identity. 

521. Fact of acknowledgment must appear. 

522. Equivalent words indicating acknowledgment. 

523. Omission of the word "voluntary." 

524. Omission of certain words under particular statutes. 

525. Presuming an acknowledgment. 

526. Comments. 

527. Certifying an acknowledgment on same paper on which deed is 

printed or written. 
527a. Liability of officer for false certificate. 
527b. Assuming fact to exist. 
527c What evidence required. 
527d. Burden of proof. 

527e. Not guarantor — But liable for false certificate. 
527f. Negligence barring recovery. 
527g. Property valueless. 

528. Officer cannot impeach his own certificate. 

529. Between the parties the acknowledgment may be impeached for 

fraud. 

529a. Taking acknowledgment through telephone. 

530. Grantee must have knowledge of fraud or of facts sufficient to 

put him on inquiry. 

531. To overcome the certificate the evidence must be clear and con- 

vincing. 

532. Evidence. 

533. Illustrations. 

533a. Further consideration of this subject. 

533b. In some cases considered prima facie evidence only. 



TABLE OF CONTENTS. 



xxxiii 



§ 534. Comments. 

535. Innocent grantee protected. 

536. Omission of essential word not cured by insertion in record. 

537. Acknowledgment through interpreter. 

538. Comments. 

539. Amendment of certificate— Decisions that such power exists. 

540. In Mississippi 

541. In Missouri. 
541a. In Texas. 

541b. In Delaware and Iowa. 
541c. In Colorado and Michigan. 
541d. In Tennessee. 

542. Decisions that such power does not exist 

543. In Illinois. 

544. In Virginia. 
544a. In Kentucky. 
544b. In North Carolina, 
544c. In Alabama. 

544<L In Florida. 

545. In the Supreme Court of the United States. 

546. Comments. 

547. Proof by subscribing witness. 

547a. Statutes curing defective acknowledgments. 
547b. What defects within purview of statute. 
547c. Retrospective statutes. 
547d. Statutes cannot disturb vested rights. 
547e. Statutes curing acknowledgments of married women. 
547f. Statutes validating acknowledgments of stockholder of corpora* 
tioa 

CHAPTER XX. 
ACKNOWLEDGMENT OF DEEDS BY MARRIED WOMEN 

§ 548. Acknowledgment an essential part of the deed. 
548a. Modern Legislation. 

548b. Deed defectively acknowledged not an estoppel. 

549. The law in California. 

550. Amendment of statute. 

551. Separate examination of wife. 

552. Examination private if husband is excluded. 

553. Comments. 

554. Husband hearing examination. 

555. Construction of particular certificates. 

556. Presumption of private examinatioa 



xxxiv 



TABLE OF CONTENTS. 



§ 557. Comments. 

558. Identity should appear. 

559. Statement of wish not to retract 

560. Explanation of contents of deed. 
560a. Explanation to widow. 

561. Explanation in presence of husband. 
561a. Explanation of title. 

562. Where officer himself not required to explain. 

563. Omission of explanation. 
563a. Presumption of knowledge. 

564. Acknowledgment by deaf mutes. 

565. Execution voluntary. 

566. Equivalent words for voluntary act — Comments. 

567. Instances. 

568. Omission of the word "fear" — Conflicting decisions. 

569. Comments. 

569a. Unacknowledged contract to convey land. 

570. Other cases in which certificates have been construed. 

571. Substantial compliance with the statute sufficient 

572. Surplusage. 

573. Community property. 

574. Married women acting as feme sole. 

575. Comments. 

CHAPTER XXI. 
REGISTRY LAWS OF THE SEVERAL STATES. 

t 576. Statutory provisions, 

577. Alabama. 

578. Arizona. 

579. Arkansas. 

580. California. 

581. Colorado. 

582. Connecticut 

583. Dakota North and South. 

584. Delaware, 

585. District of Columbia, 

586. Florida. 

587. Georgia. 

588. Idaho, 

589. Illinois. 

589a. Indian Territory, 

590. Indiana. 

591. Iowa, 



TABLE OF CONTENTS* 



xxxv 



s 592. 


Kansas. ~" 


593. 


Kentucky. 


594. 


Lousiana. 


595. 


Maine. 


396. 


Maryland. 


S97. 


Massachusetts. 


598. 


Michigan. 


599. 


Minnesota. 


600. 


Mississippi. 


601. 


Missouri. 


uUZ. 


Montana. 


603. 


Nebraska. 


604. 


Nevada. 


605. 


New Hampshire. 


606. 


New Jersey. 


607. 


New Mexico Territory. 


608. 


New York. 


609. 


North Carolina. 


609a. North Dakota. 


610. 


Ohio. 


611. 


Oregon. 


611a. Oklahoma. 


612. 


Pennsylvania. 


613. 


Rhode Island. 


614. 


South Carolina. 


614a. South Dakota, 


615. 


Tennessee. 


616. 


Texas. 


617. 


Utah. 


618. 


Vermont 


619. 


Virginia. 


620. 


Washington. 


621. 


West Virginia. 


622. 


Wisconsin. 


623. 


Wyoming. 



624. Effect of statutes giving time to record deed— Valid from delivery. 

625. Protection of grantee. 



CHAPTER XXII. 
REGISTRATION OF DEEDS. 

§ 626. In general. 
627. In England. 

62& Registration in the United States. 



xxx vi 



TABLE OF CONTENTS. 



§ 628a. Estoppel by delay in recording. 
628b. Constitutionality of retroactive recording acts. 

629. Registration not necessary between the parties* 
629a. Duty of purchaser to examine the records. 

630. Registration of mortgages in book of deeds. 

631. Mortgagee considered a purchaser. 

632. Pre-existing debt 

633. Assignee of mortgage considered a purchaser. 

634. Judgment creditors. 

635. In some States judgment creditor considered within the registry 

acts. 

636. Actual notice subsequent to the lien in these States. 

637. Purchasers at execution sale. 

638. Purchasers at such sale with notice. 

639. Rights of judgment creditor as purchaser — Comments. 

640. General rule— Judgment creditor is not bona fide purchaser. 

641. Contrary rule in Iowa. 
641a. In other States, 

642. Comments. 

643. Mortgage for purchase money. 
643a. Third person advancing money. 
643b. Execution at same time not essential. 

644. Administrator's deed and prior unrecorded mortgage, 

645. Compliance with preliminary requirements. 

646. Illustration — Attesting witnesses. 

646a. Statutes requiring payment of taxes prior to registration. 
646b. Such statutes held to be constitutional. 
646c. Comments. 

647. Attachment at time of acknowledgment 

648. Incapacity to take acknowledgment 

649. Omission of name of grantee, 

650. Description of land. 
650a. Christian names in record. 
650b. Nickname. 

651. Illustrations of description insufficient to give constructive notice. 

652. Illustrations where purchased bound, though description in- 

accurate. 

653. Description by impossible sectional number. 

654. Distinction between description in deed and in mortgage. 

655. Comments. 

656. Instruments not entitled to registration, 

657. Illustrations. 

65a Want of delivery. 

658a. Showing deed forgery against decedent 

659. Equitable mortgages. 

660. Assignment of mortgage, 



TABLE OF CONTENTS. 



xxxvii 



§ 661. In some States, defective deeds if recorded impart notice. 

662. In Kansas. 

663. Registration in wrong county. 
644. Land in two counties. 

665. Registration of copy of deed in proper county. 

666\ Certified copy of deed recorded in wrong county as evidence. 

667. Presumption of actual notice from examination of records. 

668. Comments. 

669. Change of boundaries of county. 

669a. Purchaser for nominal consideration as purchaser for value. 

670. Purchaser under quitclaim deed — Comments. 

671. View that such purchaser is not entitled to the protection of the 

registry acts. 

672. View that such purchaser is entitled to the full protection of the 

registry laws. 

673. Comments. 

674. Intention in quitclaim deed to pass grantor's interest only. 

675. Another illustration. 

676. Reservation in quitclaim deed as affecting prior void or voidable 

deed. 

676a. Quitclaim deed as color of title. 

677. Record partly printed. 

678. Interest of recording officer. 

679. Time at which deed is held to be recorded. 

680. Mistake of copying deed in record — Conflicting views — Comments. 

681. View that grantee is not affected by mistake in copying deed. 

682. Reasonable precaution. 

683. Contrary view that purchaser is bound by what appears upon 

record. 

684. Fuller presentation of this view. 

685. Views of Mr. Pomeroy. 

686. Comments. 

687. Effect of mistake in copying deed when considered recorded as 

soon as filed. 

688. Effect of mistake where opposite view prevails. 

689. Continued. 

690. Destruction of record. 

691. Proof of deed where record is destroyed. 

692. Index as part of the record — Comments. 

693. View that deed improperly indexed does not give constructive 

notice. 

694. Decisions in Iowa on this question. 

695. View that mistake in index has no effect upon record. 

696. Comments. 

697. Liability of recording officer for error. 
697a. Duty of recording officer. 



xxxviii 



TABLE OF CONTENTS, 



§ 697b. Required to perform statutory duty only. 
697c Liability of officer for negligence. 
697d. Damages. 

697e. Damages must be caused by official default 
697f. When statute of limitations begins to run, 

698. Correction of mistake in record. 

699. Reformation of deed— Correcting record. 

700. Copy of seal. 

701. Filing deed with person in charge of office. 

702. Comments. 

703. Registration of deeds when State is in rebellion. 

704. Payment of fees. 

705. Proof of time at which deed is recorded, 

706. Withdrawing deed filed for record. 

707. Constructive notice. 

708. Deposit subject to further order. 

709. Priority between deeds recorded on same day. 

710. Facts of which the record gives notice. 
710a. Presumption of knowledge of rights of others. 

711. Notice of unrecorded deed from notice of power of sale. 

712. Record is not notice to prior parties. 

713. Record is notice only to purchasers under the same grantor. 

714. Illustrations. 

715. Record of deed subsequent to mortgage not notice to mortgagee, 

716. Subsequent purchaser should notify mortgageee. 

717. Actual notice. 

718. Notice of unrecorded deed. 

719. Unrecorded deed and recorded purchase money mortgage. 

720. Comments. 

721. Subsequently acquired title inuring to benefit of grantee. 

722. Comments. 

723. How far back purchaser must search. 

724. Correct rule. 

724a. Admission in evidence of copy of record from other states. 
724b. Statute of United States as to admission of copy of record. 
724c. What is a record under this statute. 
724d. Requirements of statute to be observed. 
724e. Not the only method of proof. 



TABLE OF CONTENTS. XXXIX 

CHAPTER XXIII. 
THE DOCTRINE OF NOTICE. 
PART I. 

THE GENERAL RULES OF NOTICE. 

§ 725. In general. 

726. Forged deeds. 

727. Notice and knowledge. 

728. Kinds of notice. 

729. Rumors. 

730. Same subject continued — Illustrations. 

731. Partnership property. 

731a. Information imparted to purchaser that title is in one partner. 

732. Information must be from credible source. 

733. Inadequacy of price. 

734. Statement from holder of adverse title. 

735. Information given by recorder. 

736. Time of payment of consideration. 

737. Intimate relationship or business connections. 

738. Notice of a trust. 

738a. Designation of grantee as trustee. 

739. Structures upon the land. 

740. Seaching the record not alone sufficient 

741. Further inquiry. 

742. Contradiction of information 

743. What is due inquiry. 
743a. Due diligence. 

743b. How notice may be proven, 

744. Third persons. 

745. Presumption may be rebutted. 

746. Second purchaser without notice. 

747. Second purchaser with notice from bona fide purchaser. 

748. Former owner with notice. 

749. Tenant in common without notice. 

750. Notice of intention to execute a deed. 

751. Fraud and mistake. 

752. Negligence. 

753. Notice of right of way from ordinance. 

754. Laying down sidewalk. 

755. Deed from surviving widow. 

756. Notice of lien. 

757. Exception of encumbrance in covenant 

758. Deed modified by annexed schedule. 

759. Notice from title deeds not between parties. 



xl 



TABLE OF CONTENTS. 



PART II. 



POSSESSION. 



§ 760. Possession as notice. 

761. Possession by grantor — Comments. 

762. View that possession is notice of grantor's rights. 

763. Opposite view— Possession not notice of grantor's rights. 

764. Comments. 

765. Absolute deed and grantor's possession under unrecorded de- 

feasance. 

766. Parol evidence to show grantor's right of possession. 

767. Absolute deed with mortgage for support 

768. Residence of husband and wife. 

769. Character of possession. 

770. Possession under one kind of right as notice of other rights. 

771. Sign of real estate agent. 

772. Possession of church. 

773. Possession distinct. 

774. Possession continuous. 

775. Tenant's possession as notice of landlord's title. 
775a. Notice from clause of option to purchase in lease, 

776. Comments. 

777. An inference of fact 



§ 778. Notice to an agent. 

779. Matter material to the transaction. 

780. Agent for both parties. 

781. Fraud of agent. 

782. Notice to a partner. 

783. Consulting attorney. 

784. Notice to trustee. 

785. Agent to examine title. 

786. Advertisement of sale. 

787. Resale by vendor. 



PART IIL 



AGENCY. 



PART IV. 



US PENDENS. 



§ 788. 

789. 



Doctrine of lis pendens. 
Alienation void as against judgment 



TABLE OF CONTENTS, 



xli 



S 790. Subject continued. 

791. Grantee of party to partition suit 

792. Purchaser from person not a party to suit 
792a. Unrecorded deed. 

793. Cross-complaint 

794. Principle applies also to actions at law. 

795. Actions of ejectment 

796. Diligence in prosecution of suit. 

797. Continued. 

798L Reasonable diligence. 

799. Rule of lis pendens not favored. 

800. Effect of lis pendens on attorney's lien for fees. 

801. Suit must affect specific property. 

802. When lis pendens commences. 

803. Statutory lis pendens. 

804. Effect of these statutes. 

805. Actual notice. 



CHAPTER XXIV. 
CONSIDERATION, 

S 806. Kinds of consideration. 

807. Support. 

807a. Grantor's right of rescission passing to heirs or personal represent- 
atives. 

808. Marriage. 

808a. Estoppel from representations in marriage negotiations. 
808b. Parol evidence showing marriage to be consideration. 
808c. Grantor's intention to defraud creditors where deed is made in 
consideration of marriage. 

809. Other valuable considerations. 

810. Deeds of bargain and sale and covenants to stand seised 

811. Consideration of paying grantor's debts. 

812. Trust to distribute estate according to will. 

813. Valuable consideration as protection to bona fide purchasers. 

814. Adequacy of consideration and failure of consideration. 

815. Antecedent debts as consideration. 

816. The other view. 

817. Presumption that deed states true consideration. 

818. Presumption as against strangers— Conflict in the decisions— Com- 

ments. 

819. Decisions that the rule applies to strangers. 

820. Decisions that the rule does not apply to strangers. 
82L Comments. 



xlii 



TABLE OF CONTENTS. 



§ 822. Proof of real consideration. 

823. Action for purchase price. 

824. Quantity of land conveyed, 

825. Parol promise of grantee to convey other land 

826. Verbal promise. 

827. Vesting of title. 

828. Retention of purchase money by grantee. 

829. Whether a gift or an advancement. 

830. Reason for the rule admitting parol evidence as to consideration. 

831. Parol agreement to execute devise. 

832. Community property. 

833. In North Carolina, acknowledgment is release. 

834. Showing absence of consideration to defeat deed *- 

CHAPTER XXV. 
PRINCIPLES OF CONSTRUCTION. 
PART I. 

GENERAL PRINCIPLES. 

§ 835. Construction for court 

836. Intention of parties. 
836a. Unusual form of deed. 

837. Technical terms. 

838. Expression of grantor's motive. 
838a. Expressions limiting title conveyed. 

838b. Subsequent clauses neither enlarging nor limiting grant 
838c. Further consideration — Execution sales. 

839. Surrounding circumstances. 

840. This is but one rule. 

841. Appearance at time of sale. 

842. Illustrations. 

843. Grammatical construction. 
843a. Repugnant clauses. 

844. Resort to punctuation. 

844a. Deed should be construed as a whole. 

845. Construing deeds together. 

846. Rule in Shelley's case. 

846a. "Heirs" qualified by other words. 
846b. Illustrations. 

846c. "Heirs' 1 construed as children to effectuate intention. 

846d. Illustration. 

846e. Limitations to children. 



TABLE OF CONTENTS. 



xliii 



§ 847. Lawful issue. 

848. Construction against grantor. 

849. Divers estates. 

849a. Deed of executor passing individual interest 

850. Construction favorable to operation of deed. 
850a. Merger of contract to convey in deed. 
850b. Stipulation surviving deed. 

850c. Deed correcting prior deed. 

851. Contemporaneous exposition. 

852. Election of grantee. 

853. Passing present interest with other provisions to take effect upon 

death of grantor. 

854. No present interest passing. 
854a. Application of this principle. 

855. Tendency to uphold deed. 
855a. Deed or will. 

855b. Same subject — Further illustrations. 
855c. When a will. 

856. Conveyance of estate not owned by grantor. 

857. Conveyance in fee with condition upon a right of possession in 

the grantors. 

858. Limited estates. 

859. Same subject— Continued. 

860. Conveyance to wife and children. 

861. Relation from re-execution of lost deed. 

862. Water power. 
862a. Right to rent. 

862b. Deed on last day of rent term. 

862c. Right to rent when vendor retains possession. 

862d. Liability for rent of purchaser in possession. 

863. Appurtenances and incidents. 

864. Construction of particular words. 

PART II. 

COMMUNITY PROPERTY. 

865. In what States exist. 

866. The civil law. 
867* In other countries. 

868. Presumption of community property. 
868a. Improvements on community property. 

869. Grants from the government — Rule in Texas* 
870- In California and Louisiana. 

871. Land purchased by earnings of wife. 

872. Gift to husband or wife. 



xliv 



TABLE OP CONTENTS. 



§ 872a. Subsequently acquired title passes. 

873. Voluntary gife in fraud of wife. 

874. Title acquired after voluntary separation. 

875. Gift in compensation for services. 
875a. Unrecorded tax deeds. 

876. Rebuttal of presumption of community property. 

877. Presumption when deed is made to wife, 
87a The rule in Texas. 

879. Purchase on credit 

880. Tortious possession and deed in consideration of surrender thereof. 



CHAPTER XXVL 
COVENANTS. 

S 881. Covenants. 

882. Construction. 

833. How created. 

844. Covenants usually found in deeds. 

885. Covenant for seisin. 

886. Different rule. 

887. Covenant for seisin of indefeasible estate. 

888. By what the covenant of seisin is broken. 

889. Broken at once if grantor has no possession. 

890. By what the covenant is not broken. 

891. Seisin of grantee. 

892. Burden of proof. 

893. Covenants for right to convey. 

894. Damages for breach of covenants of seisin and right to convey. 

895. Proof of real consideration. 

896. Mitigation of damages. 

897. Knowledge of grantor's want of title. 

898. Value of land as measure of damages. 

899. Undisturbed possession of grantee. 

900. Partial breach. 

901. Treating partial breach as entire. 

902. Burden of proof on partial breach. 

903. Power to purchase title. 

904. Keeping public street open. 

~~ 903T Covenant against encumbrances. 

906. Encumbrance defined. 

907. What are considered encumbrances. 

908. Water rights. 

909. Right to use stairway in common. 

910. Public highways as encumbrances. 



TABLE OF CONTENTS. 



xlv 



§ 911. Right of way for a railroad. 

912. Right to light. 

913. Purchaser's knowledge of encumbrance. 

914. Parol evidence to exclude encumbrance from covenant 

915. Comments. 

916. Damages for breach of covenant against encumbrances, 

917. Special injury. 

918. Removal of encumbrance by purchase. 

919. Burden of proof. 

920. Where encumbrance cannot be removed. 

921. Covenant for quiet enj oyment. 

922. Not broken by wrongful acts of others. 

923. Exercise of right of eminent domain. 

924. Actual eviction. 

925. Purchaser has burden of proof if he yields to adverse title. 

926. Comments. 

927. Premises in possession of another. 

928. Purchase of paramount title. 

929. Redemption on tax sales. 

930. Covenant for further assurance. 

931. Covenant of warranty. 

932. Breach of covenant of warranty. 

933. Right of joint possession. 

934. Damages for breach of covenants of quiet enjoyment and of 

warranty. 

935. Notice to the covenantor of suit. 

936. Comments. 

937. Where no notice is given to the covenantor. 

938. Mortgagee entitled to benefit of covenant 

939. Interest and counsel fees as damages. 

940. Covenants running with the land. 
940a. Grantee bound by acceptance of deed. 

941. Markethouse. 

942. Covenants not running with the land. 
942a. Covenant converted into lien. 

943. Change in character of neighborhood. 

944. Estoppel from covenants. 

945. The necessity for a covenant 

946. Statutory regulation. 

947. Limitations on this rule. 

948. Estoppel of State. 

949. Acquisition of title by trustee. 

950. General covenant when grantor's interest only conveyed. 

951. Estoppel of grantee. 

952. What covenants will create an estoppeL 

953. Implied covenants. 



xlvi 



TABLE OF CONTENTS. 



§ 954. Restriction of covenants. 

955. Liability of covenantor. 

956. Covenant to pay mortgage. 

957. Failure of title. 

CHAPTER XXVII. 

CONDITIONS, LIMITATIONS, RESERVATIONS, EXCEPTIONS, 
RESTRICTIONS, AND STIPULATIONS. 

§ 958. Distinction between conditions precedent and subsequent 

959. Fee passes upon condition subsequent. 

960. Absolute deed with subsequent grant on condition. 

961. Subsequent impossibility. 

962. Prevention of performance of condition. 

963. Condition against sale of intoxicating liquors. 
963a. Construction of clauses against sale of liquors. 

963b. Condition inserted to enable owner to maintain monopoly of 

liquor selling. 
963c. Public policy. 

964. Conditions precedent 

965. Restraint on alienation. 

966. Restraint upon partition by tenants in common, 

967. Condition against putting in windows. 

968. Use of buildings for certain purposes. 

968a. Enforcing personal contract of grantor against grantee with notice. 
968b. Technical accuracy not necessary. 

969. Who may take advantage of breach. 

970. Condition subsequent strictly construed. 
970a. Sale not an abandonment. 

970b. Clauses construed as covenants rather than conditions. 

970c. Same subject continued. 

970d. Condition subsequent when intent clear. 

971. Some instances of construction. 

972. Time for performance of condition. 

972a. Breach of condition by life tenant destroys remainder. 

973. Clear proof or forfeiture. 

974. Distinction between conditions and limitations. 

974a. Election of remedies between rescission and action for enforce- 
ment 

975. Appraisement of improvements. 

975a. Where the estate conveyed is less than the fee. 

976. Parol condition. 

977. Effect of restriction. 

978. Deed in consideration of certain agreements. 

979. Reservations and exceptions. 



TABLE OF CONTENTS. xlvil 

f 

§ 980. Construing a reservation as an exception. 
980a. Title founded on an exception. 
980c. Reservation of growing crops by parol. 
980b. Growing crops conveyed by deed. 
981. Reservation by tenant in common. 
982a. Reservation to stranger as estoppel. 

983. Reservation of support in deed to trustees. 

984. Reservation of plants making them personal property. 

985. Right of way. 

985a. Right to pass reserved merely. 

986. Maintenance of tollhouse. 

987. Unincorporated town, 

988. Passageway. 

989. Construction in partictilar cases. 
989a. Removal of timber. 

990. Restrictions and stipulations. 
990a. Offensive occupations. 
990b. Building lines. 

990c Extension of room, window, or piazza. 
990& Bay windows. 

990c Restrictions as to purpose of building lots. 

991. Removal of restriction. 
991a. Reasonable construction. 
991b. Public policy. 

991c Changed conditions of city. 



CHAPTER XXVIII. 
RECITALS. 

S 992. Kinds of recitals. 

993. Recital that grantee is a beneficiary. 

994. Recital as surplusage. 

995. History of title. 

996. Stranger to title. 

997. Parties bound by recitals. 

998. Recognition of title in another. 

999. General recitals. 

1000. Notice from recitals. 

1001. Illustrations. ' 

1002. Failure to read recitals. 

1003. Recitals in patents. 

1004. Presumption of satisfaction of vendor's lien. 

1005. Indefinite description. 

1006. Collateral circumstances. 

1007. Notice of trust in favor of grantee. 



xlviii 



TABLE OF CONTENTS. 



CHAPTER XXIX. 

DESCRIPTION. 



§ 1010. Certainty of description. 

1011. Illustrations of uncertainty. 
1011a. Further illustrations of uncertainty. 

1012. What is a sufficient description. 

1013. Illustrations. 

1013a. Further illustrations— Certainty. 
1013b. Additional illustrations — Certainty. 
1013c. Exception void for uncertainty. 
1013d. Description to be liberally construed. 

1014. Land of reputed owner as boundary. 

1015. General description and unrecorded deed. 

1015a. Situation and condition shown by parol evidence. 
1015b. Center line of railroad route. 

1016. Surplusage. 

1017. Illustrations. 

1018. Subject continued. 

1019. Parcel of larger tract 

1020. Reference to maps or other deeds. 
1020a. Conflict between map and survey. 

1021. Loss of plat 

1022. Parol evidence as to plat 

1023. Right to way. 

1024. Land bounded by non-navigable stream or highway. 

1025. Where contrary intention appears. 
1025a. Private way or alley. 

1025b. Intention of owner. 

1025c. Road as abuttal and not a monument 

1025d. Common use of passageway. 

1025e. Presumption as to center of alley rebutted. 

1026. Land bounded by lake or pond. 
1026a. Effect of meander lines. 

1027. Estoppel from description of land as bounded by a street 

1028. Navigable streams and tide waters. 
1028a. Reason for these rules. 

1028b. Presumption overcome only by actual reservation. 

1029. Courses and distances controlled by monuments. 
1029a. Erroneous description in incident of title. 

1030. When courses and distances prevail. 

1031. Latent ambiguity as to monument intended. 
1031a. Supplying omissions. 

1032. Subsequent survey. 
1032a. Reliance on survey. 



TABLE OF CONTENTS. 



xlix 



§ 1033. Conflict between starting point and other calls, 

1034. Running to line of another tract 

1035. "Northerly," "due north/' etc. 

1036. Division lines by consent. 

1037. Line located by mistake. 

1037a. Further consideration of subject. 

1038. Two descriptions in deed. 

1038a. Middle point of physical object intended. 

1039. Repugnance between general and particular description. 

1040. Some illustrations. 

1041. Particular description uncertain. 

1042. Parol evidence. 

J043. Description applying to several tracts. 

1044. Quantity of land enumerated. 

1045. Intention that quantity shall control. 

1046. Words "more or less/* 

CHAPTER XXX! 
DEED SUBJECT TO MORTGAGE, 

§ 1047. Purchase of equity of redemption merely. 

1048. Mention of mortgage by way of description. 

1049. Contract to take deed subject to mortgage. 

1050. Deed to mortgagee subject to mortgage. 

1051. Effect of deed from mortgagor to mortgagee as against inter- 

vening encumbrances. 

1052. Presumption of deduction of amount of mortgage from con- 

sideration. 

1053. Setting off mortgage against purchase money. 
1053a. Benefit of collateral security. 

1054. Sale of equity of redemption on execution. 

1055. Parol evidence to show grantee did not assume mortgage; 

1056. Purchaser becomes principal debtor. 

1056a. Purchaser's title not divested by nonpayment 

1057. Extension of time. 

1058. Release of grantee. 

1059. Request of mortgagor to foreclose. 

1060. View that relation of surety does not affect mortgagee. 

1061. Comments. 

106Z Purchaser of a part of the land. 

1063. Grantee's defense against mortgage. 

1064. Part of consideration. 

1065. Purchaser at execution sale. 

1066. When grantee may show invalidity of mortgage. 



1 TABLE OF CONTENTS. 

1067. Intention of grantee to assume should be clear. 

1068. Intention to be gathered from the whole deed. 

1069. Contemporaneous agreement. 

1070. Implying obligation on part of grantee. 

1071. Grantee's liability for attorney's fee. 

1072. Assumption of mortgage under contract of sale when deed made 

to another. 

1073. Grantee's verbal promise to assume. 

1074. Acceptance of deed. 

1075. Mistake in deed. 

1076. Acceptance by agent 

1077. Deed without grantee's knowledge. 

1078. Grantee's implied promise to indemnify grantor. 

1079. Extent of grantee's liability. 

1080. Release of covenant against encumbrances by grantee's subse- 

quent assumption. 

1081. When grantee is a married woman. 

1082. Legislation in New York. 

1083. Agreement for assumption in unusual place in deed. 

1084. Verbal agreement that grantor should advance money. 

1085. Fraudulent representations of grantor as to title. 

1086. Mistake in description. 

1087. Intermediate grant subject to first mortgage. 

1088. Collusion of grantee with the mortgagee. 

1089. Personal liability of grantor. 

1090. In Pennsylvania. 

1091. Enforcing grantee's promise before payment by grantor. 

1092. Discharge of mortgage by grantor. 

1093. Release of covenant by grantor. 

1094. Rights of grantor. 

1095. Deed to tenants in common. 

1096. Notice of rights of mortgagee from assumption clause in deed. 

1097. Grantee's right to deduct mortgages. .. i . , - — - 

1098. Grantee's purchase of outstanding title. 

1099. Deed subject to two mortgages. 

CHAPTER XXXI. 
DEED WHEN A MORTGAGE. 

§ 1100. In general 

1101. Rule at law. 

1102. Requirements as to time of execution. 

1103. Deed and defeasance may be shown by parol evidence to be parts 

of same transaction. 

1104. Condition in deed construed as lien. 



TABLE OF CONTENTS. 



li 



S 1105. Cancellation of defeasance. 

1106. Transfer of absolute title. 

1107. Waiver of right of redemption. 

1108. Confidential relations. 

1109. Notice given by recording. 

1110. Conditional sale or mortgage. 

1111. Purchase money mortgage by married woman. 
1111a. Same by natural guardian of minors. 

1112. Absolute deed as considered in equity when executed as security 

for money. 

1113. Administrators' and judicial sales. 

1114. Third person disputing character of instrument 

1115. Whenever debt exists, transaction is a mortgage. 

1116. Voluntary deed and agreement for mortgage. 

1117. Absolute deed made upon application for loan. 

1118. Presumption of loan. 

1119. Sale may have been made. 

1130. Delivery of deed in payment of debt. 

1120a. Note for deficiency after payment of a pre-existing debt 

1121. Purchase of mortgaged premises by mortgagee. 

1122. Liability for taxes. 

1123. Comments. 

1124. Third person as purchaser. 

1125. Agreement to reconvey showing absolute sale. 

1126. Agreement that grantee may sell. 

1127. Surplus after sale. 

1128. Agreement that grantee may buy. 

1129. Where no note is given. 

1130. Quitclaim deed. 

1131. Continued possession of grantor. 

1132. Payment of interest. 

1133. Inadequacy of price. 

1134. Character of transaction fixed in beginning. 

1135. Sale and resale. * 

1136. Parol evidence. 

1137. Declarations of party as evidence. 

1138. Effect of delay in seeking relief. 

1139. Judgment creditor may show that debtor's deed is a mortgage. 

1140. Sheriff's deed. 

1141. Absolute owner as to third parties. 

1142. Notice in bankruptcy proceedings. 

1143. Payment of debt 

1144. Parol evidence to show a mortgage a conditional sale. 

1145. Proof of other conditions. 

1146. Time for redemption. 

1147. Presumption in doubtful cases. 
1147a. Trend of authority. 



Hi TABLE OF CONTENTS. 

7 CHAPTER XXXII. 
DEED TO ONE, PURCHASE MONEY PAID BY ANOTHER. 

§ 1148. In general. 

1149. Legislation as to resulting trusts. 
1149a. Mortgage as a conveyance. 

1150. Deed to one, and purchase money paid by another. 

1151. Some instances. 

1151a. Arises by implication of law. 

1152. Consideration paid by several. 

1152a. Consent that title should be taken in name of another. 

1153. Deed taken in the name of one joint purchaser. 

1154. Interests acquired, 

1155. Purchase of specific part ' 

1156. Deed taken by agent. 

1157. Payment made with agent's funds. 

1158. Agent at execution sale. 

1159. Partnership funds. 

1160. Guardian and ward. 

1161. Wife's separate property. 
1161a. Protection of wife's rights. 

1162. Trust funds generally. 

1163. Attorney's knowledge of defect in judicial proceedings. 

1164. Investment of stolen money. 

1165. Comments. 

1166. Surrender of contract for purchase of real estate. 

1167. Tenants in common. 

1168. Deed to wife or child. 

1169. Illustrations. 

1170. Parol agreement. 

1171. Where no obligation to provide exists. 

1172. Presumption rebuttable. 

1173. Married woman as agent of husband. 

1174. Payment of purchase money by alien. 

1175. Payment when title passes. 

1176. Gift or loan to cestui que trust. 

1177. Agreement to convey to another. 
1177a. Deed to assignee for benefit of creditors. 

1 178. Resulting trust not converted into express trust by agreement 

1 179. Part payment under agreement to convey. 

1180. Advancing portion of money. 

1181. Agreement to purchase by two or more parties. 

1182. Parol evidence to establish trust 

1183. Convincing proof required. 

1184. Parol evidence to rebut resulting trust 



TABLE OF CONTENTS. 



I 1185. Benefit inconsistent with the trust. 

1186. Professional services. 

1187. Conveyance of legal title only. 

1188. Laches of cestui que trust 

1189. Deeds without consideration. 

1190. Payment for improvements. 

CHAPTER XXXIII. 
FIXTURES' PASSING BY DEED. 



S 1191. Definition of the term. 

1192. General rule between grantor and grantee. 

1193. Comments. 

1194. Purchaser at sale on execution. 

1195. Partition by tenants in common. 

1196. Mortgagee considered a purchaser. 
1196a. Some instances of this rule. 

1197. General rule as to fixtures passing by deed. 

1198. Instances. 

1199. Notice of fixtures. 

1200. Conveyance of structure passing title to land. 

1201. Land necessary to use of structure. 

1202. Agreement for removal. 

1203. Chattels not annexed to the realty. 

1204. Same subject continued — Illustrations. 

1205. Use on the land. 

1206. Temporary removal. 

1207. Articles constructively annexed. 

1208. Machinery in mills. 

1209. Removal without injury. 

1210. Comments. 

1211. Proper test for considering machinery fixture* 

1212. Value added to realty. 

1213. English view of movable machinery. 

1214. American cases. 

1215. Different view. 

1216. Effect of statute. 

1217. Right to remove under contract of purchase; 

1218. Application of rule. 

1219. Reason for rule. 

1220. Some illustrations. 
1220a. Buildings. 

1221. Word "fixtures" in deed. 

1222. Contract of purchase— Payment of rent 



liv 



TABLE OF CONTENTS. 



§ 1223. Question of intention considered. 

1224. Same subject continued. 
1224a. Evidence of conversations. 

1225. Gas Fixtures. 

1226. Manure, 

1227. Permanent severance. 

1228. Temporary severance. 

1229. Severance by act of God. 

1230. Stoves, furniture, etc. 



CHAPTER XXXIV. 
RESERVATION OF VENDOR'S LIEN IN DEED. 



§ 1231. Equitable mortgage. 

1232. Payment in specific articles. 

1233. Not waived by taking other security or pursuing remedy at law. 

1234. Lien reserved for benefit of another. 

1235. Grantee takes legal title. 

1236. Destruction of record. 
1237 No particular form required. 

1238. Unrecorded vendor's lien. 

1239. Reservation of lien when not provided for in contract of sale. 

1240. Verbal agreement cannot control lien. 

1241. Estoppel of vendor. 

1242. Vendor's lien and subsequent mortgage. 

1243. Lien assignable. 

1244. Renewal of note. 

1244a. Extension of time of payment 

1245. Growing crops. 

1246. Negotiable note not referred to in deed 

1247. Comments. 

1248. Effect of second deed. 



CHAPTER XXXV. 
VENDOR'S IMPLIED LIEN. 

§ 1249. Vendor's lien. 

1250. Independent of agreement 
1250a. Creature of equity. 

1251. Receipt for consideration. 

1252. Payment by another. 

1253. Homestead. 



TABLE OF CONTENTS. 



$ 1254. Presumption of lien., 

1255. Tenants in common. 

1256. Uncertain claim. 

1256a. When purchase price may be paid in money or other 

1257. Extent of lien. 

1257a. Other interests in land to which lien will attach. 

1258. Assignment of lien. 

1259. Beneficial owner. 

1260. Transfer of note as collateral security. 

1261. Excess at execution sale. 

1262. Waiver of lien. 

1263. Taking a note. 

1264. Taking a check. 

4265. Payment at a future day. 

1266. Independent security. 

1266a. Pursuit of remedy at law as waiver. 

1267. Agreement to give security. 

1268. Worthless security. 

1269. Subsequent purchasers. 

1270. Notice. 

1271. Unrecorded deed. 

1272. Enforcement of lien. 

CHAPTER XXXVI. 
ESTOPPEL BY DEED. 



§ 1273. Estopped by deed— In general 

1274. From what doctrine arose. 

1275. Validity of deed. 

1276. Deed void in part. 

1277. Registration of deed. 

1278. When truth appears, no estoppel. 

1279. Parties bound. 

1279a. Grantee may deny grantor's title. 

1280. Representative capacity. 

1280a. Sale in representative capacity void. 

1281. Estate bound. 
1281a. After acquired title. 

1281b. No estoppel from quitclaim deed. 

1282. Resulting trust 

1283. Privies. 

1284. Right under which party holds. 

1285. Paramount title. 

1285a. Estoppel to assert homestead— After-acquired title. 



Ivi 



TABLE OF CONTENTS. 



§ 1286. Fraud or mistake. 

1286a. Owner attesting deed by person having no title. 

1286b. Grantee having notice of claim of attesting witness. 

1286c. Prior incumbrances on record. 

1286d. Attorney witnessing contract buying in outstanding title, 

1287. Competency to contract 

1288. Tenants in common. 

1289. Possessory title. 

1290. Descent. 

1291. Interests acquired by co tenant 

1292. Widow of intestate. 

1293. Contract of sale. 

1294. Action of ejectment 

1295. Acquisition of title at execution sale* 

1296. Sale under trust deed. 

1297. Comments. 

1298. Title accruing at different times. 

1299. Different rule in Illinois. 

1300. Comments. 

1301. Setting up tax title by tenant in commoa 
1301a. Cotenancy not existing at time of purchase. 

1302. Taxes against joint interest 

1303. Repurchase of tax title by tenant in common. 

1304. Provision of statute. 

1305. Estoppel against him only who ought to have paid. 

1306. Title acquired before creation of tenancy, 

1307. Bond for title and deed. 

1308. Deed obtained by fraud. 

1309. Deed of composition. 

1310. Estoppel limited by intention, 

1311. Estoppel against estoppel. 

1311a. Reference to streets, alleys, and plats. 

1312. False representations. 

1313. Parol evidence. 

1314. Valuable consideration. 

1315. Estoppel of grantor in trust deed. 

1316. Mutuality. 

1317. Title from same source. 



CHAPTER XXXVIL 



MERGER. 



§ 1318. 
1319. 



A question of intentioa 
Continued. 



TABLE OF CONTENTS, 



§ 1320. Reference in deed to cancellation of mortgage. 

1321. Payment of mortgage. 

1322. Estoppel. 

1323. Purchase of equity of redemption by prior mortgagee. 

1324. Same person and same right. 

1325. Mortgagee's purchase. 

1326. Mortgage remaining uncanceled. 

1327. Ignorance of another mortgage. 
1327a. Mistake in satisfaction of mortgage. 

1328. Reaffirmation of mortgage. 

1329. Purchase at execution sale. 

1330. Cancellation of mortgage by deed. 

1331. Expression of intention against merger. 

1332. Comments. 

1333. Quitclaim deed. 

1334. Tenants in common. 

1335. Destruction of equitable estate. 

1336. Descent. 

1337. Deed for part of land. 

1338. Two mortgages. 

1339. Possession by mortgagee. 

1340. Prior assignee. 

1341. Mortgage in trust for married womaik 

1342. Reliance upon record. 

1343. Married women, 

1344. Deed to sureties. 

1345. Payment by party bound. 

1346. Covenant against encumbrances. 



CHAPTER XXXVIII. 
TAX DEEDS. 

8 1347 Scope of chapter. 

1348. Validity dependent upon antecedent proceedings. 

1349. Rule of caveat emptor. 

1350. Purchase not a contract. 

1351. Statutory regulation. 

1352. Advertisement of sale. 

1353. Special instances. 

1354. Continued. 

1355. Statement of amount of tax due. 

1356. Transportation of amounts due. 

1357. Designation of time and place of sale. 

1358. Subject continued. 



Iviii 



TABLE OF CONTENTS* 



§ 1359. Subsequent day. 

1360. Omission to state year. 

1361. Posting in public places. 

1362. Particular place of sale. 

1363. Publication of notice in newspaper. 

1364. Variance in name of paper. 

1365. Paper partly printed in county. 

1366. Publication in several newspapers. 

1367. Time of publication. 

1368. Parol evidence to correct mistake. 

1369. Date of paper. 

1370. Publication in supplement. 

1371. Printed notices. 

1372. Consent to irregularities. 

1373. Waiver of defects. 

1374. Estoppel. 

1375. Description of land in notice of sale. 

1376. Illustrations. 

1377. Further illustrations. 

1378. Continued. 

1379. Capability of identification. 

1380. Other requisites of the notice of sale. 

1381. Same subject continued. 

1382. Continued. 

1383. Authority to sell. 

1384. Limitation on sale. 

1385. Public sale. 

1386. Evidence. 

1387. Enjoining execution of deed. 

1388. Agreement to receive portion of taxes. 

1389. Conduct of officer. 

1390. Innocent purchaser. 

1391. Sale for cash. 

1392. Sale to highest bidder. 

1393. Separate parcels. 

1394. Other requisites. 

1395. Certificate of sale. 

1396. Tax deeds. 

1397. Preliminary requirements. 

1398. Purchaser's right to deed. 

1399. What the deed should contain. 

1400. Date, seal, etc 

1401. Recitals. 

1402. Statement of facts. 

1403. Form of conveyance. 



TABLE OF CONTENTS. 



lix 



$ 1040. Reference to statutory provisions. 

1405. Description of land. 

1406. Illustrations. 

1407. Same subject continued. 

1408. Strictness of law as to description. 

1409. Execution of deeds. 

1410. Same subject— Other particulars. 

1411. Execution of deed after expiration of officer's term. 

1412. Comments. 

1413. Execution of second deed. 

1414. Purchaser's right to a correct deed. 

1415. Who may acquire title. 

1416. Purchase by party in possession. 

1417. Purchase by party whose lands are jointly assessed with that of 

another. 

1418. Purchase by attorney. 

1419. Presumptions as to validity of deed. 

1420. Deed as evidence. 

1421. Prima facie evidence. 

1422. Deed as conclusive evidence. 

1423. Illegal sale. 

1424. What title passes by tax deed. 



CHAPTER XXXIX. 

DEEDS OF EXECUTION SALES 

Prefatory section. 

Deeds of sheriff or constable. 

Purchase by sheriff's agent 

Growing crops. 

When deed is executed. 

Presumption of delivery. 

What the deed should contain. 

Illustrations. 

Description. 

Acknowledgment 

Effect by relation. 

Worthless title. 

Title obtained by purchaser. 

Sale of interest of one defendant 



S 1425. 
1426. 
1427. 
1428. 
1429. 
1429a. 
1430. 
1431. 
1432. 
1433. 
1434. 
1435. 
1436. 
1437. 



U TABLE OF CONTENTS. 

CHAPTER XL. 
TORRENS SYSTEM. 

§ 1438. Torrens system. 

1439. Object of the system. 

1440. Subsequent transfers. 

1441. Illinois — First Torrens act unconstitutional 

1442. Illinois— Second Torrens act upheld. 

1443. Due process of law. 

1444. Ohio — Law held unconstitutional. 

1445. Judicial power conferred upon recorded. 

1446. Assurance fund in Ohio act. 

1447. Comments of Supreme Court of Illinois on Ohio decision. 

1448. Statutory provisions as to assurance fund. 

1449. Massachusetts Torrens Act. 

1450. Wisdom of legislation not to be criticized. 

1451. In the Supreme Court of the United States. 

1452. Minnesota — Statute upheld. 

1453. Colorado — Statute upheld. 

1454. California— Statute upheld. 

1455. In other states. 

1456. An action in rem. 

1457. Effect of fraud. 

1458. Provisions in State Statute as to fraud. 

1459. Statutes in some states silent as to fraud. 

1460. Effect of fraud where statute is silent. 

1461. Service upon defendant 

1462. Withdrawal of application before final decree. 

1463. Burden on plaintiff to establish title. 

1464. Respondent becoming petitioner by amendment 

1465. Degree of proof required. 

1466. Examiner as referee. 

1467. Approval of report after examiner's death. 

1468. Rules of evidence. 

1469. Not necessary that title should be of record. 

1470. Certainty in location, 

1471. Mechanics liens. 

1472. Abstracts of title. 

1473. Omission to provide for children in wilL 



TABLE OF CONTENTS. 



lxi 



CHAPTER XLI. 
MARKETABLE TITLE. 

§ 1474. What is a marketable title. 

1475. Title subject to judicial doubt 

1476. Titie to be "first class." 

1477. Resort to parol evidence. 

1478. Presumption of death from long absence. 

1479. Long course of dissipation on presumption of death. 

1480. Conveyance not in chain of title. 

1481. Comments. 

1482. Destruction of records by fire. 

1483. Statute establishing burnt records constitutional. 

1484. Adverse possession. 

1485. What degree of proof necessary to establish adverse possession. 

1486. Some states do not recognize adverse possession as giving 

marketable title, 

1487. Adverse possession and agreement to give good record title. 

1488. Tax titles. 

1489. Tax deed as color of title. 

1490. Good tide presumed to be given. 

1491. Record showing breach of trust. 

1492. Giving wrong reason for objection. 

1493. Possibility of woman of advanced age bearing children. 

1494. Contingent interests bound by judgment in suit to quiet title. 

1495. Decree of distribution of probate court. 

1496. Construction of documents. 

1497. Power of sale. 

1498. Decree of court cannot operate beyond state. 

1499. Misnomer of grantee. 

1500. Misnomer in name of grantor in record. 

1501. "Condition" used instead of "consideration.* 

1502. Misdescription of property. 

1503. Where all parties are before the court. 

1504. Liens and incumbrances not discharged of record. 

1505. Unsatisfied mortgage of record. 

1506. Mortgage held by state officer. 

1507. Mortgage payable in gold coin of present standard of weight and 

fineness. 

1508. Assignment of mortgage to mortgagor as trustee. 

1509. Absence of seal from Notary's certificate. 

1510. Certificate of acknowledgment failing to show identity of grantor. 

1511. Misspelling names in certificate of acknowledgment. 

1512L Acknowledgment by subscribing witness failing to state residence. 



lxii TABLE OF CONTENTS. 

§ 1513. Acknowledgment before stockholder of corporation. 

1514. Outstanding rights. 

1515. Outstanding right to dower. 

1516. Outstanding oil lease. 

1517. Right to prospect for minerals. 

1518. Abandoned public road. 

1519. Insanity of vendor's grantor. 

1520. Restrictions on use of property. 

1521. Common scheme of building must have been preserved. 

1522. Encroachment on adjacent lot. 

1523. Building should be on lot 

1524. Encroachment and independent wall. 

1525. Piers of building upon city street. 

1526. Party wall. * 

1527. Title to be passed upon by purchaser's attorney. 

1528. Adverse advice of counsel a material fact. 

1529. Purchaser not concluded by advice of his attorney. 

1530. Title to be accepted or rejected by the attorney. 

CHAPTER XLII. 
ABSTRACTS OF TITLE. 

9 1531. Definition of abstract. 

1532. Agreement to furnish abstract. 

1533. Deed merging contract to deliver abstract at future date, 

1534. Waiver of objections to title by taking possession. 

1535. Furnishing abstract in absence of agreement. 

1536. Broker's agreement to furnish abstract 

1537. As regulated by usage. 

1538. Abstracts in suits to try title. 

1539. Abstract where records destroyed by fire. 

1540. Delivery of abstract. 

1541. Tender of abstract after agreed time. 

1542. Refusal to furnish abstract. 

1543. Reference to records. 

1544. Full search should be made. 

1545. Abstract showing good title. 

1546. Right to inspect public records. 

1547. No common law right to make copies of abstract book* 

1548. Inspection allowed by statute. 

1549. Rights of officer to be observed. 

1550. Charge for additional office facilities. 

1551. Objections to abstract 



TABLE OF CONTENTS. 



Ixiii 



§ 1552. Pointing out defects. 

1553. Holding abstract as security. 

1554. Sale of abstract books. 

1555. Taxation of abstract books. 

1556. Better view, subject to taxation. 

1557. Confidential relation of abstract maker. 

1558. Recovery of expenses for vendor's default 

1559. Damages for failure of title. 

1560. Liability of searcher for negligence. 

1561. Failure to show liens or to set out documents correctly. 

1562. Limitation of liability as to records examined. 

1563. Knowledge of legal effect of conveyances. 

1564. .Liability to employer only. 

1565. Searcher knowing abstract is to be used by purchaser. 

1566. Custom for subsequent purchasers to rely upon abstract. 

1567. Owner of property acting as agent for lender. 

1568. Actual damages sustained. 

1569. Apprehension of damage. 



THE LAW OF DEEDS. 



CHAPTER I. 



INTRODUCTORY CHAPTER, 

§ 1. Introductory. § 3. Statute of quia emptores. 

2. Historical view. 4. Statute of frauds. 

§ 1. Introductory. — A title is a means whereby the owner 
of land has the just possession of his property. Titulus est 
justa causa possidendi id quod nostrum est} In the ordinary 
acceptation of the term, a purchase is the voluntary conveyance 
of title by one living person to another. But in law, it signifies 
the acquisition of title by some act of the parties. Used in this 
sense, it includes title by deed, title by matter of record, and 
title by devise. 2 The term "purchase" is employed in contra- 
distinction to "descent," where title is vested by operation of 
law. 3 The general distribution of title to land is into the 
heads enumerated, "purchase" and "descent." By some, how- 
ever, a less objectionable division has been considered to be 
title by purchase and title by act of law, the latter including 
descent, escheat, and forfeiture. 4 By American authors a 
new title, unknown in the common law of England, has been 
added; that is, title by execution. 5 The present treatise will 

1 This is the definition given by 8 "Purchase includes every mode 

Sir Edward Coke: Co. Litt. 345; 2 of coming to an estate except in- 

Blackst Com. 195. heritance:" Rhodes, C. J., in Greer 

2 Greer v. Blanchar, 40 Cal. 194; v. Blanchar, 40 Cal. 194, 196. 

Litt § 121; 4 Kent's Com. 441; 2 *Hargrave's note, Co. Litt 18 b. 

Blackst. Com. 201. 8 4 Kent's Com. 424. 
Deeds Vol. L— 1. 
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be devoted to a consideration of the acquisition and convey- 
ance of title by the voluntary act of the parties ; or, in other 
words, of transfer of title by deed. 

§ 2. Historical view. — It is difficult for us of the present 
day to conceive that the power of alienation, subject to the 
modifications and restraints required by civil society or im- 
posed by civil institutions, is not a necessary and inseparable 
incident of ownership. In fact, the very word implies such 
a right of disposition. It has been said that, "the alienation 
of property is among the earliest suggestions flowing from 
its existence." 8 It appears that at the time of the inhabitation 
of England by the Anglo-Saxons, the right of alienation, either 
by deed or will, existed. 7 A distinction was made, it is to be 
observed, between hoc, or bookland, and folcland; the former 
being conveyed by charter or deed, while the latter was con- 
veyed without writing. 8 Even at that day, the right of dis- 



6 The oldest conveyance of which 
any account has been transmitted, 
Barrington remarks, was that of 
the cave of Machpelah, from the 
sons of Heth to Abraham. He 
quotes from Genesis xxiii: "And 
the field of Ephron, which was in 
Machpelah, which was before 
Mamre, the field, and the cave 
which was therein, and all the trees 
that were in the field, that were in 
all the borders round about, were 
made sure unto Abraham:" Bar- 
rington on Statutes, 4th ed. 175. 

7 Brevity and simplicity were 
characteristic of Saxon deeds. The 
words of conveyance were do et 
concedo, dado, trado, or similar 
terms, expressed either in Latin or 
Saxon. They also contained a con- 
sideration with a brief description 
of the premises, following with the 
tenure, ending with the date, which, 



however, in some cases was placed 
at the beginning. The introduction 
of wax seals dates from the Nor- 
man conquest, as the Saxons pos- 
sessed none: 2 Turner's Ang.- 
Sax. 351, 352; 3 Wash. Real Prop. 
234. As an instance of the ordi- 
nances, in those early times, the 
following is taken from the Mir- 
rour: "None might alien but the 
fourth part of his inheritance, with- 
out the consent of his heirs; and 
that none might alien his lands by 
purchase from his heirs, if assigns 
were not specified in the deed:" 
P. 11. 

6 Wright on Tenures, 154, n. ; 
Reeves* History of the English 
Law, vol. 1., 1, 5, 10, 11; Spelman 
on Feuds, ch. 5; Spelman on Deeds 
and Charters, b. 7, ch. 1 ; 2 Blackst. 
Com. 90; 4 Kent's Com. 442. In 
Spelman's Glossary it is said that 
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position was subject to many restrictions. Not, however, until 
the feudal policy had attained its supremacy throughout 
Europe were rigorous restrictions imposed upon the free aliena- 
tion of lands. As the law of feuds would not permit the vassal 
to alien the feud, without the consent of the heirs, even though 
the lord had given his consent, these restrictions were in a 
measure in favor of the tenant. But the lord was considered as 
possessing an abiding interest in the allegiance of his vassal, 
and consequently these restraints arose chiefly from favor to 
the lord. Restraints upon alienation were gradually eluded by 
the practice of subinfeudations. Portions were carved out of 
the fief, which were to be held of the vassal, by his subvassal 
in the same manner, and by the same tenure with which the 
vassal held of the chief lord of the fee. This practice was en- 
couraged by the subordinate feudatories, because it tended to 
augment their power, and assisted, in part, the attainment of 
their own independence. 

As a curious incident in history, it may be remarked that 
the crusades undoubtedly exercised a potent influence upon 
alienation of real property. Those who engaged in these 
expeditions abandoned their inheritances, and hence they be- 
came objects of little interest to them. In the reign of 
Henry I. a law was passed, the effect of which was to relax 
this restraint as to purchased lands; for over these a man 
was naturally deemed to possess a greater power than over 
those transmitted to him by descent. But there was a limita- 



Bocland was hereditary, and could 
not be conveyed from the heir 
without his consent, though that 
restriction was finally removed; 
nor could it be devised by will. It 
was the folcland that was alienable 
and devisable, and that possessed 
the nature of allodial property. 
(See tit. Bocland and Folcland.) 
According to Mr. Spence, folcland 
was left by the Saxons without 



specific appropriation, and subject 
to future appropriations, and con- 
sidered as fiscal domains: Equi- 
table Jurisdiction of the Court of 
Chancery, L, 8, 9. The same au- 
thor says that it was the bocland 
that in the Saxon times was allo- 
dial, and could be freely disposed 
of by gift, sale, or will: Equitable 
Jurisdiction of the Court of Chan- 
cery, 20, 21. 
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tion placed upon this power, that he should not dispose of the 
whole of his possession so as to cause the complete disinherit- 
ance of his children. Nor did this power of alienation extend 
to those lands which were ancestral. 9 

§ 3. The statute of quia emptores, 1 establishing 4 the 
right of alienation by the subvassal, and the statute of uses, 
dispensing with the necessity of livery of seisin, a material 
part of the common-law conveyance of feoffment, made or 
tended to make lands freely alienable. 8 But anterior to the 
passage of the statute of frauds 8 there was no law which ren- 
dered necessary, as a mode of conveying lands, a deed or in- 
strument in writing; 4 excepting, of course, the conveyance of 
interest in lands which on account of their incorporeal nature 
could not be accompanied by a formal livery of seisin. These 
were said to lie in grant and not in livery, and could be trans- 
ferred only by means of a deed. 5 Another exception to be 
noted is in respect to a conveyance by bargain and sale, which 
by the provisions of the act of enrollment 6 required a deed 
indented and enrolled. This statute had no application, how- 
ever, to those other deeds which derived their operation and 
validity from the statute of uses ; nor did it apply to deeds of 
feoffment. 7 



•Lombard's Arch. 203. 
M8 Edw. I. 

2 2 Blackst Com. 289 ; 4 Kent's 
Com. 444, 445; 3 Wash. Real Prop. 
553. 

«29 Car. II. 

♦Roberts on Frauds, 270; 
Browne's Stat. Frauds, 3, 4; Wil- 
liams on Real Prop. 126. 

5 1 Wood on Conv. 7, 8; 2 
Blackst. Com. 317; 3 Wash. Real 
Prop. 553. 

6 27 Hen. VIII, ch. 16. 
'Williams on Real Prop. 150. 



Reeves' History of the English Law 
contains a full statement passim, of 
the progress of the law of aliena- 
tion, and a view of the same sub- 
ject may be obtained in Sullivan's 
Historical Treatise on the Feudal 
Laws, §§ 15, 16; likewise in Dal- 
rymple's Essays on Feudal Proper- 
ty, ch. 3. Blackstone treats of the 
subject of alienation of land in his 
accustomed happy manner: 2 
Blackst Com. 287-290. Reference 
is made to the same subject in Mil- 
lar's Historical View of the English 
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§ 4. Statute of frauds. — The statutes of the different 
States conform to the English statute of frauds, differing, 
naturally, in a few minor particulars, but in all a written in- 
strument is necessary for the conveyance of land or of any 
interest in land. Performance of a condition in an agree- 
ment does not operate to revest the legal title in the grantor. 
A reconveyance is required, and that can be enforced only in 
equity. Accordingly, a writ of entry, or other equivalent real 
action, cannot be maintained against a tenant who holds an 
absolute deed from the demandant's or plaintiff's grantor, 
prior to the deed held by the demandant, although he, the ten- 
ant, has given a written agreement, not under seal, to recon- 
vey to the grantor on performance of a condition, and the 
condition has been performed. 8 The fourth section of the 
statute -of frauds enacts that "no action shall be brought 
whereby to charge any executor or administrator upon any 
special promise to answer damages out of his own estate; or 
to charge the defendant upon any special promise to answer 
for the debt, default, or miscarriage of another person ; or to 
charge any person upon any agreement made in consideration 
of marriage; or upon any contract, or sale of lands, tenements, 
or hereditaments, or any interest in or concerning them, or 
upon any agreement that is not to be performed within the 
space of one year from the making thereof, unless the agree- 
ment upon which such action shall be brought, or some mem- 
orandum or note thereof, shall be in writing and signed by 
the party to be charged therewith, or some other person there- 
unto by him lawfully authorized." 9 Owing to the similarity 

Government; likewise in 4 Kent's are invalid, unless the same, or 

Com. 445 ; and in 3 Wash. Real some note or memorandum thereof, 

Prop. (4th ed.) 232. be in writing, and subscribed by the 

8 Wilson v. Black, 104 Mass. 406. party to be charged or by his agent 
See also Cranston v. Crane, 97 .... An agreement for the leas- 
Mass. 459; 93 Am. Dec. 106. ing for a longer period than one 

9 The Civil Code of California year, or for the sale of real prop- 
declares : "The following contracts erty or of an interest therein, and 
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of the statutes of the different States to the original act, our 
courts adopt the decisions in England, respecting its construc- 
tion, as good authority. 1 Many questions as to what is to 
be deemed a signature, within the meaning of the statute, to 
what interest in land the statute applies, and other cognate 
questions, have arisen, attention to which will be given in 
their proper order. 

such agreement, if made by an agent Civ. Code, § 1624, subd. 4. A sim- 
of the party sought to be charged, ilar provision is contained also in 
is invalid, unless the authority of the Code of Civil Procedure, § 1971. 
the agent be in writing, subscribed 1 Bowman v. Conn. 8 Ind. 58. 
by the party sought to be charged 



i 



CHAPTER II. 



DEFINITIONS AND DIFFERENT KINDS OF DEEDS. 



§ 5. What is a deed — Definitions. 

6. Agreement for a deed. 

7. Same continued. 

8. Illustrations. 

9. ** Classification of deeds at 

common law. 

10. Feoffment 

11. Gift. 

12. Grant. 

13. Lease. 

14. Exchange. 

15. Partition. 

16. Release. 



§ 17. Confirmation. 

18. Void deeds. 

19. Surrender. 

20. Assignment. 

21. Defeasance. 

22. Deeds under the statute of 

uses. 

23. Bargain and sale deeds. 

24. Covenant to stand seised to 

uses. 

25. Lease and release. 

26. Fine and recovery. 

27. Quitclaim deeds. 



§ 5. What is a deed — Definitions. — The definition given 
by Lord Coke of a deed, is "a writing sealed and delivered by 
the parties." 1 By another writer it is said "deed is somewhat 
used in jurisprudence in its general and vernacular sense of an 
act, something done. More frequently it has a technical mean- 
ing, denoting, -first, a written instrument; secondly, and more 
specifically, a conveyance. In the first and broader of these 
meanings, deed includes all varieties of sealed instruments. 
Even bonds and executory contracts under seal may be in- 
cluded by the term. Still more clearly may assignments, leases, 
mortgages, and releases. In the second and more common yet 
narrower meaning, deed signifies a writing under seal convey- 
ing real estate. It is substantially the same in extension as con- 
veyance, except that conveyance points to the transaction, the 
transfer, while deed points to the form of the instrument." 2 



iCo. Litt. 171; 2 Blackst. Com. Abbott's Law Diet., tit. Deed. 
295. 
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Although the word "deed" in its largest sense includes a mort- 
gage, yet when the language of a contract shows that it was 
employed in a limited signification, and as meaning an instru- 
ment conveying the title to land, it will not be held in the con- 
struction of a contract to include a mortgage. 8 As the term is 
commonly used, a deed may be defined as "a writing under seal 
by which lands, tenements, or hereditaments are conveyed for 
an estate not less than a freehold." 4 A deed is an in- 



8 Hellman v. Howard, 44 Cal. 
100. 

4 2 Sharswood's Blackst. Com. 
294. 

An instrument in writing under 
seal, whether it relates to the con- 
veyance of real estate or to any 
other matter, as for instance a 
bond, single bill, agreement, or con- 
tract of any kind, is as much a 
deed as is a conveyance of real es- 
tate: Taylor v. Morton, 5 Dana, 
365. A deed is nothing more than 
an instrument or agreement under 
seal : Master v. Miller, 4 Term 
Rep. 345. A deed does not ex vi 
termini mean a deed with cove- 
nants of warranty, but only an in- 
strument with apt words conveying 
the property sold: Ketchum v. 
Everson, 13 Johns. 364; 7 Am. Dec. 
384. A deed is a writing sealed and 
delivered: Osborne v. Tunis, 25 
N. J. L. 633. "A writing or instru- 
ment written on paper or parch- 
ment, sealed and delivered :" Jeff- 
rey v. Underwood, 1 Ark. 112. "Of 
old the definition of a deed was an 
instrument consisting of three 
things, viz., writing, sealing, and 
delivery, comprehending a bargain 
or contract between party and 
party, man or woman:" Best v. 
Brown, 25 Hun, 223. Deed is a 



writing on paper or parchment, 
sealed and delivered. Acknowledg- 
ment is not a necessary part of the 
deed : Wood v. Owings, 1 Cranch, 
239, 2 L. ed. 94. In Michigan, the 
word "deed" in the laws relating to 
forgery, includes a mortgage: Peo- 
ple v. Caton, 25 Mich. 388. 

What Constitutes a Deed.— The 
cases cited below illustrate the dif- 
ferent classes of instruments, which 
are in effect a deed ;— a deed which 
provides that it shall take effect 
after the death of the grantor is a 
deed, not a will: Seals v. Pierce, 
83 Ga. 787; 20 Am. St. Rep. 344; 
Chavez v. Chavez, (Tex. May 2, 
1890), 13 S. W. Rep. 1018; Wilson 
v. Carrico, 140 Ind. 533 ; 49 Am. St. 
Rep. 213; Rawlins v. McRoberts, 95 
Ky. 346; Knowlson v. Fleming, 165 
Pa. St. 10; Diefendorf v. Diefen- 
dorf, 56 Hun, 639; 8 N. Y. Supp. 
617. An instrument in the form of 
a deed conveying grantor's prop- 
erty to another in trust, for speci- 
fied purposes, in consideration of 
one dollar, and, conveying for a 
further consideration of one dol- 
lar to the same grantee all the prop- 
erty of which the grantor may die 
seised or possessed, except certain 
property which is conveyed to oth- 
er grantees named in the deed, is 
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strument executed by a private person and was formerly 
only known to be his act or deed because he made de- 



a deed and transfers the title to 
such property to the grantees im- 
mediately : Kyle v. Perdue, 87 Ala. 
423. An instrument reciting an in- 
debtedness, as a consideration, and 
that the grantor granted, etc., all 
his right, etc., to grantee, certain 
land for which the grantor had in- 
stituted an action, which was still 
pending, and authorizing the gran- 
tee to prosecute said action for his 
own benefit in the grantor's name, 
and authorizing the grantee to dis- 
pose of same, is a deed : Seeligson 
v. Singletary, 66 Tex. 271. An in- 
strument in the following form is 
a deed: "November 20th, 1879, a 

will between S. and L. I, , 

have made agreement with , 

that he shall take care of me and 
from this day to my death, and I 
give him all my goods and real es- 
tate, and property of all kinds and 
description that I own, excepting 
$50, which I give G. All debts 

shall be paid by said , that I 

owe (giving a description of cer- 
tain real property) :" Even son v. 
Webster, 3 S. Dak. 382, 44 Am. St. 
Rep. 802. An instrument provided 
that, in consideration of the right 
of way "granted" by T to A., for 
the purpose of building a railroad 
track, it agreed to pay to E. T. $200 
a year, for five years ; the first pay- 
ment to be made on the day on 
which the first train passes over 
said right of way. It was decided 
that the instrument was an abso- 
lute conveyance of such right of 
way: Des Moines Co. Agl. Soc. v. 
Tubbessing, 87 Iowa, 138. 



A grantee indorsed upon a deed 
to himself the following assign- 
ment : "I assign the within to Eliz- 
abeth Graham for value received of 
her, the sum of $1,463.33, this April 
11, 1843," and duly signed and ac- 
knowledged it. The assignment 
was held to constitute a conveyance 
of the land described in the deed: 
Harlowe v. Hudgins, 84 Tex. 107; 
31 Am. St. Rep. 21. One E., in 
anticipation of marriage, conveyed 
to a trustee, certain stocks and 
bonds, authorizing the trustee to 
collect interest thereon, and to pay 
the same to her during her life, 
"and at the death of said E., the 
property hereby conveyed shall pass 
to the children of said E., if she 
shall leave any, but if she leaves 
no children, the same shall pass to 
her heirs at law, as though the same 
were real estate." It was held, that 
the instrument was an irrevocable 
trust deed: Claiborne v. Radford, 
91 Va. 527. An instrument recit- 
ing that in consideration of a per- 
son named, paying a mortgage note 
on certain property, the heirs of 
the deceased owner do transfer all 
their rights, titles, and privileges 
in the said property belonging to 
their ancestor, renouncing all their 
interest in his favor is a convey- 
ance of the property: Warner v. 
Reddy, 46 La. Ann. 1099. 

But where defendant held a 
mortgage on a lot, and was in pos- 
session thereof collecting the rents, 
with the consent of the owner, her 
husband's brother, who could not 
read English, and who was a non- 
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livery of it as such. 5 A deed is an instrument of writ- 
ing passing a person's interest in real estate, although the 
right to its possession and enjoyment may not accrue un- 
til some future time. 6 A deed is a contract execut- 
ed. Even if not recorded, it passes title as against the 
grantor, his heirs and devisees. 8 A deed is the contract be- 
tween the grantor and the grantee, although the grantee does 
not sign it. 8 Where a statute speaks of a 'deed', it must be 
taken in its technical sense, as understood at common law, — 
that is, "a writing sealed and delivered by the parties." 1 "The 
word 'deed' necessarily imports that there is a written instru- 
ment." 2 "A deed of land is intended to convey the title to 
the land, and is not intended to express the contract between 
the parties in pursuance of which the deed is given." 8 "A 
deed is an instrument in writing signed, sealed and delivered. 



resident — and where she prepared 
a quitclaim deed in English, with- 
out making* the grantor's wife a 
party, though she knew he was 
married, and inclosed it in a letter 
written in Swedish, their native 
tongue, in which she called it a 
power of attorney, and requested 
him to execute it and return to 
her, saying she was having litiga- 
tion about the rents and wanted 
it for use at the trial— it was held 
that the instrument should not have 
the effect of a deed: Shouler v. 
Bonander, 80 Mich. 531. An in- 
dorsement upon a deed, "I relin- 
quish all my right and title to the 
within deed," signed by the grantee, 
dated and subscribed by one wit- 
ness, under a law requiring two 
witnesses to a deed, it was held, 
did not operate as a reconveyance 
of the legal title: Tunstall v. Cobb, 
109 N. C. 316. For a discussion 
of the circumstances under which 



an instrument purporting to be a 
deed may take effect as a will, see 
section 309 and notes, post. 

6 United States v. Planter, 27 
Fed. Cas. 544. 

6 Reed v. Hazleton, 37 Kan. 321, 
15 Pac. 170. "9 Wm. Ill c 7, re- 
quiring the registration of deeds 
and conveyances, comprehends ev- 
ery species of act whereby one man 
can transfer property in houses and 
lands from himself to another:" 
Dudley v. Sumner, 5 Mass. 438, 
440. 

8Watkins v. Nugen, 118 Ga. 372, 

45 S. E. 262, 263. 

9 Wierengo v. American Fire Ins. 
Co., 98 Mich. 621; 57 N. W. 833, 
835. 

1 Grogan v. Garrison, 27 Ohio 
St. 50, 63. 

2 Pierson v. Townsend, 2 Hill N. 
Y. 550, 551. 

8 Lynch v. Moser, 72 Conn. 714, 

46 Okl. 153. 
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The seal is what distinguishes it from a parol or simple con- 
tract. A paper in the form of a deed is not a deed without a 
seal." 4 "A deed at common law is defined to be a written in- 
strument under seal, containing a contract or agreement, which 
has been delivered by the party to be bound, and accepted by 
the obligee or covenantee. It must be between competent par- 
ties 5 and must be made without constraint." "An instru- 
ment without a seal does not constitute a deed, though in the 
body of the writing it is said that the parties have set their 
hands and seals." 6 

§ 6. Agreement for a deed. — A distinction is to be 
drawn between a deed and an agreement for a deed. But 
to determine whether an instrument which is capable of bear- 
ing more than one construction, or which is drawn up with- 
out regard to the usual forms, is a deed, or simply an agree- 
ment for a deed which a court may enforce, is often a ques- 
tion of considerable difficulty. Each case must, of course, 



* Strain v. Fitzgerald, 128 N. C. 
396, 38 S. E. 929. 

5 McMurtry v. Brown, 6 Neb. 
368, 376. 

6 Williams v. State, 25 Fla. 734, 
6 L.R.A. 821, 6 So. 831. 

In those states which have dis- 
pensed with the necessity of a seal, 
the words "under seal" in the defi- 
nition would be surplusage. As, 
however, the law relating to the 
general requisites of deeds, their 
execution, acknowledgment and reg- 
istration, is common to all instru- 
ments, or conveyances affecting ti- 
tle to real estate, the word "deed" 
in the present treatise, so far as 
these specified subjects are con- 
cerned will be taken in its broader 
and general sense. 

A deed is a writing sealed and 
delivered by the parties: Sanders 



v. Riedinger, 51 N. Y. S. 937, 30 
App. Div. 277; Weihl v. Robertson, 
97 Tenn. 458, 37 L.R.A. 423, 37 
S. W. 274; American, etc., Co. v. 
Burlack, 35 W. Va. 647, 14 S. E. 
319; Rondot v. Rogers, 99 F 202, 
39 C. C. A. 462. 

It is a writing containing a con- 
tract sealed and delivered by the 
party thereto: People v. Watkins, 
106 Mich. 437, 64 N. W. 324. 

It is the method by which the 
title and possession of real estate 
is transferred from one person to 
another: American, etc., Co. v. 
Mayo, 97 Va. 182, 33 S. E. 523. 

It is a sealed writing signed by 
the parties to be charged, whereby 
title to real property is transferred : 
Test Oil Co. v. La Tourette, 19 
Okl. 214, 91 P. 1025. 
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depend upon its own peculiar circumstances, but we may 
state, as a general rule, that whether an informal instrument 
purporting to transfer an interest in real estate shall operate 
as a conveyance of the title or only as an agreement to con- 
vey, depends not upon any particular words and phrases, but 
on the intention of the parties, as collected from the whole 
contract, and then, in case of doubt, resort is to be had to the 
circumstances attending the transaction. 2 Thus, where a 
father conveyed land to his three sons, who bound them- 
selves by a writing under seal, to pay to their sister one-fourth 
of the value of the lands, at that time, after payment of the 
debts of their father, the court considered the agreement to 
be a mere covenant, and that it did not operate as a convey- 
ance to the sister of any interest in the lands. 8 So although 
there be words of conveyance in prasenti in the instrument, 
if it appears that future conveyances are contemplated, it is 
not a deed but an agreement to convey.* 



* Kenrick v. Smick, 7 Watts & S. 
41; Bell v. McDuffie, 71 Ga. 264; 
Seitzinger v. Ridgway, 4 Watts & 
S. 472; Ogden v. Brown, 33 Pa. St. 
247; Stewart v. Lang, 37 Pa. St. 
201, 78 Am. Dec. 414. And see, 
also, Garver v. McNulty, 39 Pa. St. 
473; Bortz v. Bortz, 48 Pa. St 382; 
Defraunce v. Brooks, 8 Watts & S. 
67. 

3 Galbraith v. Fenton, 3 Serg. & 
R. 359. An indorsement on a land 
office certificate declaring that the 
holder thereof has sold "the with- 
in described land" to another is an 
agreement to convey: Say ward v. 
Gardner, 5 Wash. St. 247. A He- 
brew marriage certificate containing 
a contract for the distribution of 
land (donated to the bride by a 
previous marriage contract) after 
the death of the parties, and pur- 
porting to be signed by the bride, 



groom, two witnesses, the rabbi and 
a person styling himself "secre- 
tary," cannot convey the land, for 
it does not purport to convey any 
property otherwise than by ratify- 
ing the donation previously made: 
Pluche v. Jones, 54 Fed. Rep. 860. 

*DeBergere v. Chaves, (N. M.) 
93 P. 762. In this case the court 
says: "As the Supreme Court of 
the United States says: 'We agree 
generally that although there are 
words of conveyance in praesenti 
in a contract for the purchase and 
sale of lands, still, if from the 
whole instrument it is manifest 
that further conveyances were con- 
templated by the parties, it will be 
considered an agreement to convey 
and not a conveyance. The whole 
question is one of intention to be 
gathered from the instrument it- 
self : Jackson v. Moncrief, 5 Wend. 
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§ 7. Same continued. — The strongest words of con- 
veyance in the present tense will not pass an estate if from 
other parts of the instrument a contrary intent be apparent. 5 
Though formal and apt words may be used in a deed, yet, if 
it be apparent from the other parts of the instrument, taken 
and compared together, that all that was intended was a mere 
agreement for a conveyance, the intent shall prevail. 6 For 
illustration, a deed purported by its formal commencement to 
be only articles of agreement, and concluded by binding the 
parties to each other in a penalty for the performance of the 
covenants and grants contained in the deed. It also con- 
tained words of bargain and sale, or an absolute conveyance 
in prcesenti, to one of the parties and his heirs, but the court 
deemed the instrument to amount to no more than an agree- 
ment to convey. 7 An instrument signed by two parties pro- 
vided that if the first would support the second during her 
life, pay her debts, and render her certain other services, and 
bury her properly at death, the first should have all of the 
property of the second party after her death, except certain 
furniture, "none of which," said the instrument, "is sold or 
contracted away by these articles of agreement." The instru- 
ment contained no words of grant or conveyance, and the 



(N.Y.) 26; Ogden v. Brown, 33 Pa. 
247; Phillips v. Swank, 120 Pa. 
76, 13 A. 712, 6 Am. St. Rep. 691 ; 
Williams v. Paine, 169 U. S. 55, 42 
L. ed. 658, 18 Sup. Ct. 279/ " See 
also Abercombie v. Shapira (Tex.) 
94 S. W. 372; Warvelle On Ven- 
dors, section 128. 

5 Williams v. Bentley, 27 Pa. St. 
294; Gray v. Packer, 4 Watts & S. 
17. See, also, decided upon the 
circumstances existing in each case, 
Moody v. McCown, 39 Ala. 595; 
Jackson v. Clark, 3 Johns. 424; Doe 
v. Smith, 6 East, 530; Atwood v. 
Cobb, 16 Pick 227 ; 26 Am Dec. 



657; Ives v. Ives, 13 Johns. 235; 
Jackson v. Kisselbrack, 10 Johns. 
336; 6 Am. Dec. 341. 

6 Jackson v. Montcrief, 5 Wend. 
26; Stouffer v. Coleman, 1 Yeates, 
393; Neave v. Jenkins, 2 Yeates, 
107; Sherman v. Dill, 4 Yeates, 
295 ; 2 Am. Dec. 408; Jackson v. 
Blodgett, 16 Johns. 172. 

'Jackson v. Myers, 3 Johns. 395; 
3 Am. Dec. 504. An instrument 
which in terms purported to be a 
conveyance of land, but not being 
by deed, could not operate as such, 
which contained a stipulation not 
to disturb the party intended to 
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court held it not to be a deed. 8 To operate as a deed, while 
no prescribed form is required, yet the instrument must be 
sufficient of itself to show that the parties intended to convey 
the land.* An agreement for future conveyance is super- 
seded by and merged in the deed subsequently executed in pur- 
suance of such agreement. 1 

§ 8. Illustrations. — Although the instrument may con- 
tain words of conveyance, yet if it shows that the parties con- 
template the execution of another deed, such instrument is 
not a convyance. 2 A father by articles of agreement "agreed 
to give to" his two sons, "the farm I now live on to farm, 
likewise the farming utensils to enable them to carry on farm- 
ing said place for and during my natural life, and to have all 
the proceeds of the place or what they raise off it, and man- 



take the premises, was held to op- 
erate as an agreement and not as a 
deed : Rex v. Ridgewell, 6 Barn. 
& C. 665; 9 Dowl. & R. 67a 

8 Brewton v. Watson, 67 Ala. 121. 

»Bell v. McDuffie, 71 Ga. 264. 
• 1 Schenley v. Pittsburgh, 104 Pa. 
St. 472. 

8 Stokely v. Trout, 3 Watts, 163. 
In this case the instrument in ques- 
tion was as follows: "Articles of 
agreement between George W. 
Trout and J. Stokely, both of West- 
moreland county, and state of 
Pennsylvania; wi f nesseth, that the 
said George W. Trout for and in 
consideration of the sum of eigh- 
ty-seven dollars and fifty cents, to 
be paid as heretofore mentioned, 
and as well as for and in consid- 
eration of one dollar to him in 
hand paid by J. Stokely, at and be- 
fore the delivery hereof, the receipt 
whereof is hereby acknowledged, 
have granted, bargained, sold, and 



aliened, enfeoffed, released, and 
confirmed to the said Stokely, his 
heirs or assigns, a certain lot or 
piece of ground situated in the vi- 
cinity of Robbstown, known as the 
lot or piece of ground held former- 
ly by Dr. H. B. Trout, with the 
appurtenances and tenements there- 
on erected, and do further assign 
over to the said Stokely the article 
of John Robinson Mason, and bind 
myself, my heirs, executors, or ad- 
ministrators, to make to said Stoke- 
ly, against the 1st of April, 1828, 
a more complete deed of convey- 
ance for the same, and Stokely 
binds himself to pay thirty- nine 
dollars against the 1st of July or 
settle that amount with John Nic- 
holls, and pay the balance of forty- 
seven dollars fifty cents against the 
1st of April, 1828. In testimony 
whereof, we have hereunto set our 
hands and seals, February 13, 1827/' 
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age the same to the best advantage for themselves, to pay all 
taxes, and to have all they can make off it." The court held 
that there was not a word in the conveyance indicative of a 
present assurance. "Courts, in my opinion," said Thompson, 
C. J., "should be slow to give the effect of absolute convey- 
ances to instruments for provisions made between parents and 
children, of the kind of which we are speaking, unless the in- 
tention be very clear. Such agreements are usually fruitful 
sources of strife, litigation, and very often of great wrong to 
aged and feeble parents, and when held to be absolute convey- 
ances, it puts them entirely at the mercy sometimes of unwill- 
ing, and often unkind offspring. There is no security in a con- 
veyance for such purposes, unless it be most distinctly and 
expressly so made to appear on its face. If this were to be 
held to be a conveyance of a life estate to the sons as grantees, 
the grantor would be at their mercy, with no security for 
maintenance but their personal covenant. They might sell 
the estate, or it might be sold for their debts, and their par^ 
ents be made to become a public charge, and the object of it 
entirely defeated. Happily, as already said, there are no 
words, provisions, or intention requiring such a conclusion." 3 
In another case where a peculiar instrument was contrued, A 
had commenced a suit in ejectment and had entered into arti- 
cles of agreement with B, which recited the pendency of the 
suit, and that he had given B a power of attorney to prosecute 
the suit to judgment, and then stated that A had agreed to 
grant, bargain, and sell, "and thereby did grant, bargain and 
sell" the land which was the subject of litigation, to B and his 
heirs. It was then said, in the articles, that B should prose- 
cute the suit by virtue of the power of attorney given by A; 
that if he should be successful and should pay A a specified 
sum of money, A should convey the land to him in fee ; that 
B was to bear the expenses of the suit, and if A's title did not 
prevail, he was not to pay the sum of money specified, or any 



* Shirley v. Shirley, 59 Pa. St. 267, 273. 
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part of it. This agreement was held to be executory only, and 
that by it, A's title was not divested. 4 Although an instru- 
ment recites that an owner of land "has granted, bargained, 
and sold" it, yet if it appears from the whole instrument, and 
also from an agreement contemporaneously executed that the 
parties intended to execute a title bond and not a deed, the 
title will not pass. 5 



* Maus v. Montgomery, 11 Serg. 
& R. 329. Said Tilghman, C J.: 
"Now nothing can be more clear 
than that this was an executory 
agreement, notwithstanding the 
words of immediate grant inad- 
vertently introduced. We must take 
the whole writing into considera- 
tion in order to judge of its intent 
and operation. To construe it, as 
an immediate conveyance, would be 
in direct contradiction to the intent 
of the parties, manifested in almost 
every line. An immediate convey- 
ance would disable the plaintiff 
from recovering this suit, whereas 
the intent was that the suit should 
be prosecuted to judgment in the 
plaintiff's name, and no money paid 
unless he recovered; and if he did 
recover, he was to execute a con- 
veyance. It would be a waste of 
time to multiply words to prove 
the intent of this instrument." 

5 Chapman v. Glassell, 13 Ala. 
50; 48 Am. Dec. 41. In that case 
the title bond made by Glassell to 
Chapman recited that the "said 
Glassell, in consideration of the 
sum of $3,600, the receipt whereof 
is thereby acknowledged, hath this 
day granted, bargained, and sold 
unto Alexander Chapman the fol- 
lowing described tracts of land 
[the land being described]. Now 
should the said Glassell make to 



the said Alexander Chapman titles 
in fee-simple to the above-men- 
tioned tracts of land, then this ob- 
ligation to be void, otherwise to 
remain in full force and effect. It 
is further agreed between the par- 
ties, that said Glassell shall make 
such titles as he has to the above 
land." A writing in the form: 
"This is to certify that I have bar- 
gained and sold the one equal half 
of lot No. 30, in the great location 
of the sable, for fourteen shillings 
per acre, to Rufus Green, the in- 
terest to commence from the 1st 
July, 1792," was held to be a mere 
agreement for a conveyance, and 
not a conveyance or a lease; Jack- 
son v. Clark, 3 Johns. 424. The 
fact that an instrument states that 
when a patent is obtained, the 
grantor will execute to the grantee 
a deed in fee, with covenants of 
warranty, does not render it a less 
perfect conveyance if it expresses 
a consideration and states that the 
grantor sells and conveys the land 
described: Treadgill v. Bickerstaff, 
7 Tex. Civ. App. 406. If a party 
reserves to himself a power of sale, 
on conditions, yet if the instrument 
is executed and attested as a deed, 
and conveys real and personal prop- 
erty, it is entitled to be recorded 
as a deed : First Nat Bank v. Cody, 
93 Ga. 127. But an instrument re- 
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§ 9. Classification of deeds at common law. — At com- 
mon law the conveyances called original or primary, by which 
an estate was first created, included feoffment, gift, grant, 
lease, exchange, and partition. The others denominated de- 
rivative or secondary, by which an estate originally created 
was enlarged, restrained, transferred, or extinguished, com- 
prised release, confirmation, surrender, assignment and defeas- 
ance. 8 Many of the statutes which declare that a prescribed 
form shall be sufficient to operate as a transfer of title refer, 
directly or indirectly, to these common-law modes of convey- 
ance, as common and usual forms. But as most of them have 
fallen into disuse, a very brief description only of each will be 
given. 



citing that the grantor has sold and 
delivered to the grantee, his heirs 
and assigns a certain number of 
acres out of an unpatented survey 
of a larger number, binds the gran- 
tor to make a good warranty deed 
to the same. It is a bond for a 
title and not a complete convey- 
ance: Peterson v. McCauley (Tex. 
Civ. App.>, 25 S. W. Rep. 826. 
Where a son, having an undivided 
interest in land contingent upon his 
father's death, executed an instru- 
ment reciting that thereby he did 
"sell, set over, transfer, and as- 
sign" all his interest to A, and 
covenanted to give a deed immedi- 
ately on the death of his father, 
and the instrument also assigned an 
insurance policy to A for the pur- 
pose of securing the repayment of 
the purchase money paid by A in 
case the son's title should fail, it 
was held that the interest had the 
effect to convey the son's interest 
in the land: Pickert v. Windecker, 
73 Hun, 476. A grantor executed 
a conveyance reciting that he de- 
Deeds Vol. I. — 2. 



sired to distribute his estate, to 
take effect after his death, and in 
which he aliened, sold, and con- 
veyed land to his nephews. The 
instrument also recited that it was 
to be recorded, but it was not to 
take effect so as to give possession 
until after the grantor's death, and 
he stipulated that at his death what- 
ever personal property remained 
was to be divided between the nep- 
hews mentioned. The court held 
the instrument to be a deed, and 
that the recital that it was not to 
take effect until after his death re- 
ferred to the possession: Rawlings 
v. McRoberts, 95 Ky. 346. See, 
also, Warner v. Reddy, 46 La. Ann. 
1099; Pluche v. Jones, 4 C. C. A. 
622 ; 2 U. S. App. 555; 54 Fed. 
Rep. 860; Des Moines County 
Agr'l Society v. Tubbessing, 87 
Iowa, 138; Sayward v. Gardner, 5 
Wash. St. 247; Evenson v. Web- 
ster, 3 S. D. 382; 44 Am. St. Rep. 
802. 

6 2 Blackst. Com. 310; 3 Wash. 
Real Prop. 603. 
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§ 10, Feoffment. — Feoffment has given place in Eng- 
land to other modes of conveyance; and it was never in use 
to any considerable extent in this country. 7 It was defined 
as "the gift of any corporeal hereditament to another." 8 It 
consisted in a formal declaration by the feoff er, that he gave 
the estate to the feoffee, accompanied by a public delivery of 
the possession of the land. This delivery of possession was 
termed livery of seisin, which was "in deed," when it took 
place on the land, and "in law," when it was made in sight 
of the land. 9 This mode of conveyance was necessary to the 
transfer of those estates only which took effect in possession, 
and hence, it was requisite that the feoffment and livery of 
seisin should both occur at the same time. The custom arose 
even before the statute of frauds of making written deeds, ex- 
pressing the intention of the parties and the terms of the gift. 
These deeds did not, however, dispense with the necessity of 
livery of seisin, as they did not of themselves pass the title, 
but were only evidence of the transfer. 1 "A conveyance by 
feoffment is attended with livery of seisin. It therefore op- 
erated on the possession and effected a transmutation thereof ; 
and as possession and 'freehold' were synonymous terms, no 
person being considered to have the possession of lands but 
he who had himself, or held for another, at least an estate of 
freehold in them, a conveyance which transferred the posses- 
sion must necessarily be considered as transferring an estate 
of freehold, or to speak more accurately, the whole fee. A 
feoffment, therefore, conveying the whole fee, and not merely 
the right or estate which a party had a right to convey, was 



* See Eckman v. Eckman, 68 Pa. 
St. 460; Perry v. Price, 1 Mo. 553; 
Bryan v. Bradley, 16 Conn. 474. 

8 2 Blackst. Com. 310. See French 
v. French, 3 N. H. 234, 260. 

« Co. Litt. 48a; 2 Blackst. Com. 
315. 

*The possession of a deed by 



one who purports to be the grantee 
of an estate is no evidence of title 
in the grantor, unless his posses- 
sion at some time of the land 
granted or his ownership is shown 
aliunde: Smith v. Lawrence, 12 
Mich. 431. 
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called a 'tortious conveyance.' " 2 It may be defined as the 
transfer of any corporeal hereditament to another. "But by 
the mere words of the deed the feoffment is by no means per- 
fected. There remains a very material ceremony to be per- 
formed, called 'livery of seisin' without which the feofee has 
a mere estate at will." 3 

§ 11. Gift. — When an estate in tail is created, the 
proper mode of conveyance is a "gift," as feoffment is strict- 
ly applied to the conveyance of an estate in fee. 4 This is us- 
ing the term "gift" in its strictest sense; for in its largest 
signification, it includes a gratuitous transfer of property, or 
a transfer without a valuable consideration. 5 Where a mother 
made a deed to her eight children, some of whom were mar- 
ried women, conveying eight-ninths of two large tracts of 
land, reserving one-ninth to herself, and the deed stated that 
it was made "in consideration of the natural love and affec- 
tion which I have and bear to my said . children, and for the 
further sum of five dollars, to me in hand paid before the seal- 
ing and delivery of these presents," it was held that the deed 
imported upon its face a gift within the meaning of the pro- 
visions of the constitution and statutes of California, relating 
to the separate property of married women, and not a convey- 



2 Orndoff v. Turman, 2 Leigh, 
233, 21 Am. Dec. 608. 

3 Thatcher v. Omans, 20 Mass. 
(3 Pick) 521, 532. "Feoffment was 
the name given to the method of 
passing a fee simple title to real 
estate at common law by the act 
of the vendor and purchaser in 
going on the lands, and the vendor 
there declaring in the presence of 
neighboring tenants the sale, point- 
ing out the boundaries, and deliver- 
ing possession to the purchaser. 
This for ages was the only mode 



of passing a fee simple, and, 
though it serves equally well to 
pass other estates of freehold, yet 
it was held properly to signify a 
conveyance in fee. Though a writ- 
ing, a deed, or charter was not es- 
sentially necessary, yet in time it 
became usual:" Thompson v. Ben- 
nett, 3 N. H. 234, 260. 

4 2 Blackst Com. 316. 

5 Wood on Conv. 1 ; Watkins on 
Conv. (Preston's ed.) 199. And 
see Pierson v. Armstrong, 1 Iowa, 
282 ; 63 Am. Dec. 440. 
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ance for a pecuniary consideration. 6 Under the law of Cali- 
fornia, the grantees therefore took a separate estate. So, 
where a grantor conveyed to his children an undivided inter- 
est in a six-league ranch of great value, in consideration of 
love and affection, "and in the further consideration of four 
hundred and sixty-one dollars, to him in hand paid by said 
parties of the second part," it was held that the deed itself, in 
connection with the difference between the value of the prop- 
erty conveyed and the small sum named as the consideration, 
and in view of the condition of the parties, their relations, and 
the surrounding circumstances, showed that the transaction 
was a gift, and not a sale. 7 Where possession is given and 



«Peck v. Vandenberg, 30 Cal. 11. 

7 Salmon v. Wilson, 41 Cal. 595. 
Said Crockett, J., in delivering the 
opinion of the court: "If the re- 
cital of this paltry money consid- 
eration, so insignificant as com- 
pared with the value of the estate, 
is to convert the transaction into 
one of bargain and sale, no reason 
is perceived why the same result 
would not have ensued if the sum 
named had been one dollar or one 
cent for each of the children, in- 
stead of fifty-eight dollars. The 
disproportion between the price 
named and the value of the estate 
would only have been a trifle great- 
er in the one case than in the 
other; but in either case it is so 
enormously large as clearly to in- 
dicate that the money consideration 
did not, in fact, enter into the 
transaction as one of its material 
elements. It was clearly the inten- 
tion of Bojorques to donate this 
large and valuable estate to his 
children in equal portions, and not 
to sell it to them. Hence, we find 
the conveyance to his married 



daughters is made to them in their 
own names, excluding their hus- 
bands; and in the case of Theo- 
dosia, she is named by her maiden 
name, and her husband is not re- 
ferred to. The parties to the deed 
must be presumed to have known 
that under the law, as it then was 
and now is, all property acquired 
by the wife during the marriage by 
gift, bequest, devise, or descent, be- 
came her separate estate, and that 
all acquired otherwise became the 
common property of the husband 
and wife, and was subject to dis- 
position by the husband without the 
consent of the wife. It is clear 
that Bojorques, in conveying this 
valuable property to his married 
daughters, had no intention to con- 
vey it, practically, to their hus- 
bands, and particularly in the case 
of Theodosia, who had been for 
some years living apart from her 
husband. But if we should hold 
that the insertion in the deed of an 
inconsiderable money consideration 
by the scrivener who drew it up 
had the effect to convert the trans- 
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taken, and acts are performed by the donee to carry out the 
gift, it may be made by parol. An equitable title pas&es, and 
the donees can obtain a decree giving them the legal title, or 
can acquire such title by adverse possession for the statutory 
period. 8 Where both husband and wife were named as 
grantees in a deed reciting the payment of a money considera- 
tion, no consideration, however, having been paid, and the 
evidence showing that the conveyance was intended as a gift, 
it was held in Texas, that by the terms of the deed, the gift 
was to both husband and wife, and that the wife obtained an 
undivided half interest as her separate property. 9 A gift has 
been defined as "a voluntary conveyance not founded on con- 
sideration of money or blood." 1 To constitute a gift it is 
essential that it should be without a consideration. 2 The dis- 
tinction between a gift and a voluntary trust is that in the 
first, the entire title legal as well as equitable passes to the 
grantee, while in the second, the actual, beneficial or equitable 
title vests in the beneficiary, while the legal title passes to a 
third person or is retained by him who created it for the pur- 
poses of the trust 3 

§ 12. Grant. — Conveyance by grant is said to be "the 
regular method by the common law of transferring the prop- 
erty of incorporeal hereditaments, or such things whereof no 
livery can be had." 4 But in England, by the Act of 8 and 
9 Vict. 106, § 2, corporeal as well as incorporeal hereditaments 
may now be transferred by deed of grant. In California, as 

action into one of sale, I am con- 9 Bradley v. Love, 60 Tex. 472. 

vinced we would give an effect to 1 Livingston v. Livingston, 29 

this deed which never entered into Neb. 167, 45 N. W. 233. 

the minds of the parties to it at 2 Martin v. Martin, 202 111. 382, 

the time it was made." 67 N. E. 1. 

8 Bakersfield Town Hall Associa- 3 Norway Sav. Bank v. Merriam, 

tion v. Chester, 55 Cal. 98. See, 88 Me. 146, 33 AtL 840. 

also, as to gifts, Adams v. Lans- 4 2 Blackst. Com. 317. 
ing, 17 Cal. 629; Barker v. Kone- 
man, 13 CaL 9. 
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also in New York, grant is used as a generic term, including 
all kinds of transfers of title to real estate. 5 Taken in its 
largest sense, grant may include feoffments, bargains and 
sales, gifts, leases in writing, and perhaps without writing; 
in a word, it may be applicable to all transfers of real prop- 
erty. 6 As there could be no livery of seisin in incorporeal 
rights, they were said to lie in grant and not in livery. Hence, 



5 Civ. Code Cal. § 1053. In Ver- 
mont and New Jersey, it has a 
similar meaning, applying in the 
former to all conveyances by deed, 
except those of gift, and in the lat- 
ter signifying every ordinary mode 
of acquiring property by deed, and 
comprising such as operate by way 
of uses: 3 Wash. Real Prop. 605. 

6 Ross v. Adams, 28 N. J. L. 160, 
165. Vredenburg, J., said: "Did 
the legislature intend to use these 
terms 'gift 1 or 'grant* in their nar- 
rowest technical sense. I think 
not; but to embrace in the terms 
'gift' and 'grant/ 'devise* or 'be- 
quest/ all the modes of acquiring 
property, except, perhaps, by des- 
cent. This language is used by the 
legislature of 1852. Gift and grant 
had then long ceased to be under- 
stood, even by the profession, and 
in all ordinary instruments, even 
such as deeds, in their ancient tech- 
nical meaning. In practice for 
many years, females as well as oth- 
ers had ceased receiving lands by 
the strict technical forms of gift 
or grant. It cannot be intended 
that the legislature meant to re- 
strict the rights of married women 
to lands received in a mode which 
had fallen into disuse. In the State 
of New York the term 'grant' had 
for many years technically as well 
as in common language, included 



all modes of acquiring lands by 
deed or conveyance. It is true that 
this was done by special statute; 
but still this had only the more 
strongly fixed this meaning in the 
public mind. The Vermont statute 
provides that any rights in real es- 
tate which a femme covert may ac- 
quire by gift, grant, devise, or in- 
heritance during coverture, shall 
not be liable for the debts of the 
husband. These words, 'gift' or 
'grant/ came up for construction 
in the case of Peck v. Walton, 26 
Vt. 85, wherein Redfield, Chief Jus- 
tice, in delivering the opinion of 
the court, says: 'It is very appar- 
ent that the statute was intended 
to embrace all rights in real estate 
which the wife shall acquire dur- 
ing coverture. It would be a very 
nice, and, as it seems to me, a very 
unintelligible construction of this 
statute to limit the word "grant" 
to its narrowest technical import. 
It evidently was intended to apply 
to all conveyances by deed which 
were not gifts/ That case was like 
the present, a mortgage of the 
wife's property by the husband, the 
wife not joining. In our statute, 
by the term 'grant/ the legislature 
intended all the ordinary modes of 
acquiring property by deed, wheth- 
er operating by force of the stat- 
ute of uses or not, that by long 
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the only method by which they could be conveyed was by deed 
of grant, followed by delivery of the deed to the grantee. 7 
In the original signification of the term a grant is a convey- 
ance of an incorporeal hereditament. "As livery of seisin 
could not be had of incorporeal hereditaments, the transfer 
of them was always made by writing in order to give them a 
notoriety which was produced in the transfer of corporeal 
hereditaments by the delivery of possession." 8 But while 
the ancient technical description of a grant is that it is the 
regular method by the common law, of transferring the prop- 
erty of incorporeal hereditaments, or of such things as are 
incapable of livery of seisin, the term as used in legislation, 
means not a conveyance of incorporeal hereditaments, "but of 
lands and houses by deed, or by other effectual conveyances." 
In later days the term comprehends the transfer of both cor- 
poreal and incorporeal hereditaments. 9 

§ 13. Lease. — Lease is a conveyance of lands and tene- 
ments to a person for life, or years, or at will, in considera- 
tion of a return of rent or other recompense. 1 In early times, 
a writing was not necessary for the creation of a lease for any 
period. But an entry was necessary for its perfection, for 
after entry, the lessee had the capacity to take a conveyance 
of the reversion or remainder, by a deed simply dispensing 
with the ceremony of livery of seisin. The old rule that a 



usage such had not become not 
only the popular but also the tech- 
nical meaning of the term/' 

7 This for that matter is still the 
law, as an easement over land, or a 
right to take coal or timber from 
land, can be conveyed or created 
only by deed: Huff v. McCauley, 
S3 Pa. St 206 ; 91 Am. Dec. 203; 
Drake v. Wells, 11 Allen, 141. This 
matter will be fully treated in a 
subsequent chapter. Where "gift 



and grant" are followed by bar- 
gained and sold," these words qual- 
ify the mode of gift and grant, and 
as a result convert the conveyance 
into a bargain and sale without its 
being a feoffment: Matthews v. 
Ward's Lessee, 10 Gill. & J. 443. 

8 French v. French, 3 N. H. 234, 
260. 

9 Dudley v. Sumner, 5 Mass. 438, 
470. 

1 Cruise Dig. tit. Lease. 
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freehold could not commence in futuro did not apply to leases, 
as the feudal seisin of the land was not affected by the grant 
of a term. 2 A lease is defined as "a conveyance by the own- 
er of an estate to another of a portion of his interest therein 
for a term less than his own, in consideration of a certain an- 
nual or stated rent or other recompense." 3 It is "a contract 
for the possession and profits of lands and tenements, either 
for life or a certain term of years, or during the pleasure of 
the parties." * "A lease, when we mean thereby the instru- 
ment, is, in legal language, an indenture of lease or a deed, 
and therefore authors treat of leases under the common or 
genera] title of deeds. But in common parlance where it is 
said 'a man has a lease for property/ nothing more is meant 
than that he has a term or an estate for years in the premises, 
which may be by deed or a writing not under seal. The for- 
mer is of itself a lease; the latter only written evidence of 
one ; and this distinction will be found in several of the cases 
where the question has been whether the instrument did or 
did not require a stamp." 5 It may also be defined as "a spe- 
cies of contract for the possession and profits of lands and 
tenements either for life, or during the pleasure of the parties; 
a contract by which one person devests himself of, and an- 
other takes possession of lands, or chattels for a term, wheth- 
er long or short; a conveyance of any lands or tenements 
made for life, for years, or at will, but always for a less time 
than the lessor has in the premises." 6 To constitute a lease 



2 Williams v. Downing, 18 Pa. 
St. 60. In that case there was an 
assignment of a lease to commence 
in futuro. 

8 Gray v. Lafayette Co., 65 Wis. 
567, 27 N. W. 311. 

* Edwards v. Noel, 88 Mo. App. 
434. 

5 Mayberry v. Johnson, 15 N. J. 
L. (3 J. S. Green) 116, 121. 

6 Badger Lumber Co. v. Malone, 



8 Kan. App. 121, 54 Pac. 692. A 
lease provides for the possession 
and profits of lands on one side, 
and a recompense of rent or other 
income on the other. Doolittle v. 
Eddy, 7 Barb. (N. Y.) 74; Sawyer 
v. Hansen, 24 Me. (11 Shep.) 542; 
Voorhees v. Presbyterian Church, 
5 How. Pr. (N. Y.) 58. "A lease 
is a contract by which one person 
devests himself, and another takes 
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no particular form of expression or technical words are neces- 
sary. 7 

§ 14. Exchange. — An exchange is a mutual grant of 
equal interests, the one in consideration of the other. The 
estates exchanged must be equal in quantity, not necessarily 
of value, for that is considered immaterial. The equality must 
be of interest; as for instance, fee simple for fee simple, a 
lease of twenty years for a lease of twenty years and the like. 8 
At common law the exchange was, perfected by a natural 
entry, and was not considered complete until then, but livery 
of seisin as such was not necessary. The transaction was not 
valid without a deed when the interests exchanged included 
estates not in possession. 9 Where each of two persons owns 
a tract of land under a bond for a title, they cannot, it is held, 
under the statute of frauds, exchange the tracts by surrender- 
ing possession and delivering the respective bonds to each 
other. 1 When a technical exchange of lands has taken place, 



the possession of lands or chattels 
for a term, whether long or short :" 
Wood Landlord and Tenant, Sec. 
203. 

7 Lacey v. Newcomb, 95 Iowa, 
287, 63 N. W. 704; Sawyer v. Han- 
son, 24 Me. (11 Shep.) 542. "A 
lease is a contract for the posses- 
sion and profit of land and tene- 
ments, on the one side, and a rec- 
ompense of rent or other income 
on the other, or it is a convey- 
ance to a person for life or years, 
or at will, in consideration of the 
return of rent or other recompense. 
The person selling the land is 
called the 'landlord' and the party 
to whom the lease is made, the 
'tenant:'" Jackson v. Harson, 7 
Cow. 323, 326, 17 Am. Dec. 517; 
Branch v. Doane, 17 Conn. 402, 
411. 



» Wilcox v. Randall, 7 Barb. 633. 
Exchange of lands is a mutual 
grant of equal interests in lands 
or tenements, the one in exchange 
of the other: Long v. Fuller, 21 
Wis. 123. 

9 Deane's Princ. of Conv. 303. In 
cases of this kind it was necessary 
to use the word escambium, or ex- 
change. That the deed should be 
indented seems also to have been 
considered necessary: Co. Litt. 51; 
3 Wood on Conv. 243 ; Watkins on 
Conv. b. 2, ch. 5; Cruise Dig. tit. 
32. 

l Connor v. Tippett, 57 Miss. 594. 
In Raubitschek v. Blank, 80 N. Y. 
478, A and B verbally agreed to ex- 
change real estate, A to pay B five 
hundred dollars as the difference 
in value of the two tracts of land. 
A gave a check for that amount 
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the law gives not a mere implied covenant of warranty, but 
an actual warranty, with a condition of re-entry, so that if 
the title to either tract exchanged should fail, and as a result 
there should be an eviction of the party or his assigns, a re- 
covery may be had of the other tract given in exchange. But 
to produce this consequence it is essential that the word "ex- 
change" should be employed. Its place cannot be supplied by 
any other word of equivalent signification. A technical ex- 
change is not created, therefore, when an agreement is made 
by parol for an equal exchange of parcels of land, but the 
agreement is consummated, not by a deed of exchange, but 
by mutual deeds of bargain and sale, each expressing a pecun- 
iary consideration. 2 

§ 15. Partition. — Partition is a division of real estate 
made between joint owners, such as coparceners, joint ten- 
ants, or tenants in common. When partition was made be- 
tween joint tenants or tenants in common, a deed was re- 
quired, and in every case livery of seisin was necessary. 3 The 
power of compelling partition is a branch of the jurisdiction 



in payment, and B signed and de- 
livered a receipt for that amount. 
In an action on the check, which 
had been lost, there was parol evi- 
dence that it specified the lands, 
the price of each piece, and the 
amount of the mortgages to be ex- 
ecuted, but it did not appear that 
the terms of credit were specified. 
A refused to enter into the written 
contract, and stopped payment of 
the check. The court held, Fol- 
ger, J., dissenting, that the burden 
was upon A to show a failure of 
consideration; that the receipt and 
check, taken together, showed a 
good consideration for the check, 
the contract being valid under the 



statute of frauds, and that it was 
enforceable in equity against B. 

8 Gambleo v. McClure, 69 Pa. 
282. "An exchange necessarily has 
a subject on each side which stands 
related to the other. One is the 
representative of the other — so 
much that the law implies a con- 
tract of warranty by the act of 
exchange :" Brown v. Bailey, 159 
Pa. 121, 28 Atl. 245. The term 
"exchange" means a mutual grant 
of equal interests: Wilcox v. Ran- 
dall, 7 Barb. 633; Speigle v. Mere- 
dith, 22 Fed. Cas. 910; Long v. 
Fuller, 21 Wis. 121; Hartwell v. 
De Vault, 159 111. 325; 42 N. E. 
789. 

8 2 Blackst. Com. 324. 
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in equity, and as such has been exercised in England since the 
time of Elizabeth. 4 Though it has lost its early incidents, 
partition is retained as a means of securing the division of 
property ; and in the United States, where the rules and meth- 
od of procedure in partition are generally provided for by 
statute, courts of equity, unless the statute takes away their 
power, still maintain their original jurisdiction over it. In 
one case, where it was contended that the statute furnished an 
exclusive remedy, the court said: "This bill is in the form 
of a bill for a partition, and it may be properly regarded as a 
bill in equity. We think such a bill may be well maintained. 
There are no negative words in the statute providing for a 
partition upon petition, and the partition of real estate is an 
undoubted branch of equity jurisdiction. The proceeding in 
equity is much more simple and convenient than that provided 
by statute, which is rendered difficult and annoying by a great 
number of rigid rules as to details." 6 In a legal sense the 
word "partition" means "the act or proceeding through which 
two or more co-owners cause the thing to be partitioned to 
be divided into as many shares as there are owners, and which 
vest in each of such persons a specific part, with the right to 
possess it, free from a title right in other persons who before 
partition had an equal right to possess." 6 It is a separation 
between joint owners or tenants in common of the interests 
held in land by them respectively, and a setting apart of such 
interests so that they may enjoy and possess the same as own- 
ers in severalty. 7 



* Story Eq. Juris. § 647; 1 Wash. 
Real Prop. 677. 

«Whitten v. Whitten, 36 N. H. 
326, per Bell, J. See Patton v. 
Wagner, 19 Ark. 233; Adams v. 
Ames Iron Co., 24 Conn. 230; 
Spitts v. Well, 18 Mo. 468; Green- 
up v. Sewell, 18 111. S3; Welbridge 
v. Case, 2 Cart. 36. 



6 Hudgins v. Sansom, 72 Tex. 
229, 10 S. W. 104. 

7 Meacham v. Meacham, 91 Tenn. 
532, 19 S. W. 557. "The right of 
compulsory partition in the case of 
coparceners was the gift of the 
common law, but in the case of 
joint tenants and tenants in com- 
mon, it was first given by statute, 
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§ 16. Release. — In a conveyance by release, a formal 
livery of seisin was not necessary, as the lessee was already 
in possession, but an express release by act of the parties re- 
quired a deed. 8 A release was used to add a reversion or 
remainder to an estate for life or for years, or to convey an 
undivided interest in land to a joint tenant. It was a dis- 
charge or conveyance of a man's right in lands or tenements 
to another who already had an estate in possession. 9 As this 
mode of conveyance derived its force from the possession 
given to the lessee under the statute of uses, it required two 
deeds, a lease and a release. 1 With the exception that pos- 
session in the^ lessee or grantee is not necessary, deeds by re- 
lease, in some respects, resembled our modern quitclaim deeds. 2 
The term "release" is technical, and its use will pass any in- 



The common law, having estab- 
lished this right in favor of co- 
parceners because of the relation- 
ship being created by it, and not 
by an act or choice of their own, 
as in the case of joint tenants and 
tenants in common, thought it rea- 
sonable that it should endure no 
longer than the parties should be 
pleased with it, but at the same 
time deemed it expedient, as well 
as just, that they should not be 
placed in a worse condition by the 
partition than if they had contin- 
ued to enjoy their respective in- 
terests in the land or property with- 
out a division:" Weiser v. Weiser, 
5 Watts 279, 30 Am. Dec. 313. 

8 Deane on Conveyancing, 304. 

9 Burton Real Prop. 15 ; Shep. 
Touch. 320; 3 Wash. Real Prop. 
606. 

1 Until the passage of the statute 
of 7 and 8 Vic, ch. 106, this was 
the usual mode of conveyance in 
England; but the statute of 1841 
dispensed with the necessity of a 



formal lease: Williams Real Prop. 
146; Rogers v. Eagle F. Ins. Co., 
9 Wend. 611, 628; Lalor on Real 
Estate, 249. The statute refers to 
persons who have a use "in fee 
simple, fee tail, for a term of life, 
or for years," and provides that 
they "shall henceforth stand, and 
be seised, deemed, and adjudged, 
in lawful seisin, estate and posses- 
sion, of and in the same." The 
statute makes the interest an es- 
tate, without an actual entry, which 
was necessary at common law: 
Burton Real Prop. § 131, p. 43, n. 

2 See § 27. The words generally 
used in such a conveyance at com- 
mon law were "remise, release, and 
forever quitclaim," similar to the 
language employed in quitclaim 
deeds : Litt. § 445. In some of the 
States the only difference between 
them and quitclaim deeds is that 
the latter are treated as original 
conveyances: Kerr v. Freeman, 33 
Miss. 292; Rogers v. Hillhouse, 3 
Conn. 398; Hall v. Ashby, 9 Ohio, 
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terest in the land which the releasor may possess. 2 * A techni- 
cal deed of release may operate as a grant, if this is essential 
to effectuate the intention of the parties, or it may be consid- 
ered as a confirmation of title. 3 It may be defined as a con- 
veyance of one's right in lands to another who has some for- 
mer estate in possession. 4 

§ 17. Confirmation. — A confirmation is the approba- 
tion or consent to an estate already created, which, as far as 
it is in the confirming power, makes it good and valid. 5 "Con- 
firmation may make good a voidable or defeasible estate, but 
cannot operate upon or aid an estate which is void in law, 
but only confirms its infirmity." 6 For this reason, where a 
municipality had mortgaged its lands, and the lands had been 
sold to certain purchasers at the foreclosure sale, the court 
held that an agreement between the municipal authorities and 
the purchasers at the judicial sale, confirming unto them all 
the rights and interests in such lands, which they acquired by 
their purchase at the sheriff's sale, and releasing unto them 
all the right and title which the city then had, or might after- 
wards have in the lands, was void, the original mortgage be- 
ing void, and conferred upon the purchasers no new right. 7 
Under some circumstances, to effectuate the intention of the 



96; 34 Am. Dec. 424; Wade v. 
Howard, 6 Pick. 492. See, also, 
Doe v. Reed, 5 111. 117; 38 Am. 
Dec. 124; Pray v. Pierce, 7 Mass. 
381; 5 Am. Dec. 59; Porter v. 
Perkins, 5 Mass. 233; 4 Am. Dec. 
52. 

2a Bond v. Root, 18 Johns. (N. 
Y.) 60. 

3 Smith v. Cantrell (Tex.) 50 
S. W. 1081. 

4 State v. Engle, 21 N. J. L. 
(1 Zab.) 347, 368. 

6 People v. Law, 34 Barb. 511. 



6 Sanderson, C. J., in Branham v. 
San Jose, 24 Cal. 585, 605, who 
quoted the maxim, confirmaiio est 
nulla ubi donum precedens est in- 
validum, et ubi donatio nulla est, 
nec valebit confirmatio. An excep- 
tion, and perhaps the only one to 
this rule, is where the confirmation 
is the act of the sovereign will: 
3 Com. Dig. 139; Blessing v. 
House, 3 Gill & J. 290. 

7 Branham v. San Jose, 24 Cal. 
585. See Chess v. Chess, 1 Pen. 
& W. 32; 21 Am. Dec. 350. 
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parties, effect will be given to deeds of confirmation as bargain 
and sale deeds. 8 "A confirmation is the conveyance of an 
estate or right, that one hath in or unto lands or tenements, 
to another that hath possession thereof, or some estate there- 
in, whereby a voidable estate is made sure, and unavoidable, 
or whereby a particular estate is increased or enlarged." 9 It 
is in its nature similar to a release and is the proper form to 
make sure a voidable estate. 1 

§ 18. Void deeds. — But a deed that is void for want 
of a delivery, or through a mistake in reciting the name of 
the grantee, cannot be confirmed by a subsequent deed given 
for that purpose. 8 If by reason of fraud a deed is void, it 
cannot be made valid by the legislature so that the rights of 
third persons shall be affected. 8 If a second deed contains 
recitals that it is given to confirm a former one in which there 
were mistakes, and the first deed was void, thus rendering con- 
firmation impossible, the recitals in the second deed may be 
considered surplusage, and if apt words are used, it will be 
sufficient to pass the title.* 

§ 19. Surrender. — A surrender is the yielding up of an 
estate for life or years to him that has the immediate reversion 
or remainder, wherein the particular estate may merge or 



8 Love v. Shields, 3 Yerg. 405; 
Fauntleroy v. Dunn, 3 Mon. B. 594. 
A party must have knowledge of 
his rights to make a confirmation 
valid; and when it appears that 
there was fraud in the transaction, 
he must in full cognizance of it 
intend to confirm the transaction 
to make his act effectual : See Ad- 
lum v. Yard, 1 Rawle, 171; 18 
Am. Dec. 608; Stroble v. Smith, 
8 Watts, 280. 



9 De Mares v. Gilpin, 15 Colo. 
76, 24 Pac. 568. 

l Turk v. Skiles, 45 W. Va. 82, 
30 S. E. 234. 

2 Barr v. Schroeder, 32 Cal. 609. 

8 Smith v. Morse, 2 Cal. 524. See 
Wilkinson v. Leland, 2 Peters, 627, 
7 L. ed. 542; Satterlee v. Matthew- 
son, 2 Peters, 380, 7 L. ed. 458; 
Watson v. Mercer, 8 Peters, 88, 8 
L. ed. 876. 

*Barr v. Schroeder, 32 Cal. 609. 
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drown by mutual agreement between them. 5 At common law 
a surrender was of two sorts ; the first by a surrender in deed 
or by express words in writing, where the words of the lessee 
to the lessor constitute a sufficient assent to give him his es- 
tate back again; and the second being a surrender in law, as 
if a lessee for life or years take a new lease of the same land 
during the term, this will be considered a surrender in law of 
the first lease. 6 "Surrender is the yielding up of an estate 
for life or years to him who has the immediate reversion, 
wherein the estate becomes subdivided by mutual agreement 
between the two parties." 7 It is the flowing of a lesser es- 
tate into a greater. 8 It may be created, either by express 
words or by operation of law. 9 

§ 20. Assignment. — In common language this term 
signifies the transfer of all kinds of property, real, personal, 
and mixed, and whether the same be in possession or in action 
as a general assignment. In a more technical sense, however, 
it is usually applied to the transfer of a term of years; but it 
is more particularly used to signify a transfer of some particu- 
lar estate or interest in land. 1 An assignment at common law 



* Scott's Exrs. v. Scott, 18 Gratt. 
159. A surrender of a lease is the 
yielding up of the estate to the 
landlord so that the leasehold in- 
terest becomes extinct by mutual 
agreement between the parties: 
Martin v. Stearns, 52 Iowa, 347. 

6 See Jacob's Law Diet tit. Sur- 
render. 

7 Churchill v. Lammers, 60 Mo. 
App. 244, 288. 

«Witmark v. New York El. R. 
Co., 76 Hun, 302, 27 N. Y. Supp. 
777. 

9 Buck v. Lewis, 46 Mo. App. 
227; Robertson v. Winslow, 99 Mo. 



App. 546, 74 S. W. 442; Dayton v. 
Craik, 26 Minn. 133, 1 N. W. 813; 
Brewer v. National Union Building 
Assn., 166 111. 221, 46 N. E. 752; 
Woodward v. Lindley, 43 Ind. 333. 

i Ball v. Chadwick, 46 111. 31. It 
is the transferring and setting over 
to another of some right, title, or 
interest in things in which a third 
person, not a party to the assign- 
ment, has a concern and interest: 
Cowles v. Rickets, 1 Iowa, 585. Is 
the setting over or transferring the 
interest a man hath in anything to 
another: Perrine v. Little, 13 N. 
J. L. 248. 
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was understood to be a parting with the whole property. 8 
When applied to a term of years it has the effect of substitut- 
ing the assignee for the former lessee, and though he may not 
have entered on the land, or rendering him at once liable to all 
the obligations contained in the lease. 8 But the word "assign- 
ment" in the law of contracts seems to be sufficiently broad to 
include the transfer of an interest in lands and tenements. 4 
There is a difference between an assignment of a lease and a 
sub-lease. By the former the lessor parts with his entire in- 
terest in the estate, while by the latter he grants an interest 
less than his own, and reserves to himself a reversion. 5 But 
although the deed may purport to be an underlease, yet if the 
tenant parts with the demised premises for the whole term, it 
is in legal effect an assignment of the lease. 6 

§ 21. Defeasance. — A defeasance is an instrument 
which avoids or defeats the force or operation of some other 
deed ; and that which in the same deed would be called con- 
dition, is when found in another deed called a defeasance. But 
to be operative it must contain proper words to defeat or put 
an end to the deed of which it is intended to be a defeasance ; 
as that it shall be void or of no force or effect. 7 These instru- 
ments were generally used when mortgages were made, 
the mortgagor executing an absolute deed and the mort- 
gagee giving back a deed of defeasance. But it is now 
the custom to insert the conveyance and all conditions 
to which it is subject in the same instrument, and hence 
the use of deeds of defeasance as separate acts has practically 



2 Potter v. Holland, 4 Blatchf. 
210. 

3 Deane , s Princ. of Conv. 302. 
The idea of assignment is essen- 
tially that of a transfer by one ex- 
isting party to another existing par- 
ty, of some species of property 
or valuable interest: Hight v. Sac- 
kett, 34 N. Y. 451. 



4 Tiede v. Schneidh, 105 Wis. 470, 
81 N. W. 826. 

5 Shannon v. Grindstaff, 11 
Wash. 536, 40 Pac. 123. 

6 Mulligan v. Hollings worth, 99 
Fed. 216. 

7 Lippincott v. Tilton, 14 N. J. 
L. 364. 



CHAP. II. J DEFINITIONS AND DIFFERENT KINDS. 



33 



ceased. 8 "A defeasance is an instrument which avoids or 
defeats the force and operation of some other deed, and that 
which in the same deed would be called a 'condition' of it, 
in another deed is a defeasance; but it must contain proper 
words to defeat or put an end to the deed of which it is in- 
tended to be a defeasance, as that it shall be void or of no 
force or effect/ 7 9 It is not essential that the dates of the 
original deed and of the defeasance should be alike. It is to 
be executed at the same time to become a part of the same 
transaction. 1 It is a collateral deed made at the same time as 
another deed and contains conditions upon the happening of 
which the estate created may be entirely undone. 2 It must be 
made between the same persons who are parties to the original 
deed, and must be executed by the person whose estate will be 
defeated on the happening of the event specified. 8 

§ 22. Deeds under the statute of uses. — In addition to 
the deeds enumerated as existing at common law, there were 
other conveyances which derived their effect from the statute 
of uses. These included bargain and sale, covenant to stand 
seised, and lease and release. None of these required an actual 
livery of seisin, and while a seisin is considered requisite 
to make the conveyance effectual, the statute transfers this; 
that is, it executes the use by causing the union of the legal 
seisin with the equitable use, and the result is the creation of 
an entire legal estate from the two. 4 

§ 23. Bargain and sale deeds. — A bargain and sale is 
a real contract whereby a person bargains and sells his lands 
to another for a pecuniary condition, and in consequence of 



»Deane's Princ. of Conv. 304. 

9 Lippincott v. Tilton, 14 N. J. L. 
(2 J. S. Green) 361, 364. 

1 Harrison v. Trustees of Phil- 
ip's Academy, 12 Mass. 456. 

* Miller v. Quick, 1SS Mo. 495, 
Peeds Vol. I.— 3. 



59 S. W. 955; Shaw v. Irskin, 43 
Mo. 371 ; Flagg v. Mann, Fed. Cas. 
No. 4,847. 

s Miller v. Quick, 158 Mo. 495, 
59 S. W. 955. 

*3 Wash. Real Prop. 605. 
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which a use arises to the bargainee, and by the statute of uses 
the legal estate and actual possession are immediately trans- 
ferred to the cestui que use, without any entry or other act on 
his part. 6 In one case it has been expressed as "the transfer 
and delivery of personal or real property by one person to an- 
other, in consideration of a price agreed upon between them, 
as the value of the property sold. ,, 6 To operate as a bargain 
and sale deed, a pecuniary consideration is necessary. 7 And 
this must be either expressed in the deed or proved independ- 
ently of it. If one is expressed, proof of its actual payment 
is not required, nor can it be controverted by evidence; and 
though the amount be nominal merely, it is sufficient.* But 



B Sifter v. Beales, 9 Serg. & R. 
177. The statute thus dispenses 
with the necessity of livery of seis- 
in: Chenery v. Stevens, 97 Mass. 
77. 

• Freeman v. Brittin, 17 N. J. L. « 
191, 231. "A bargain and sale is 
when a recompense is given by both 
parties; as if a man bargains his 
land to another for money, here 
the land is a recompense to the 
one for the money, and the money 
is the recompense to the other for 
the land; and this is properly a 
bargain and sale:" Sharington v. 
Shotton, Plow. 303. "A real con- 
tract on a valuable consideration, 
for passing or transferring lands 
from one to another:" Clarborne 
v. Henderson, 3 Hen. & M. 349. 

7 Corwin v. Corwin, 6 N. Y. 342; 
57 Am. Dec. 543 ; Wood v. Chapin, 
13 N. Y. 509; 67 Am. Dec. 62; 
Cheney v. Watkins, 1 Har. & J. 
527; 2 Am. Dec. 530. In Corwin 
v. Corwin, supra, Johnson, J., 
speaking for the court, said: 
"There being neither delivery of 
seisin nor possession under the 



deed, the plaintiffs fail to make 
out a title, unless the deed can be 
sustained as a covenant to stand 
seised. It cannot operate in the 
first way, because it shows no pe- 
cuniary consideration; nor in the 
second, because affinity by marriage 
is not a consideration on which a 
covenant to stand seised can be 
maintained. Of course I do not 
speak of a deed in consideration 
of marriage properly speaking, viz., 
of marriage to be had. This is a 
valuable consideration." In Wood 
v. Chapin, supra, Denio, C. J., said : 
"A bargain and sale before the 
statute of uses rested on the good- 
ness of the consideration, and hence 
it was that a consideration became 
the great point which deeds of con- 
veyance turned, which were invent- 
ed after statute, in order to raise 
and convey uses." See Jackson v. 
Cadwell, 1 Cowen, 622, 639; Jack- 
son v. McKenny, 3 Wend. 233; 20 
Am. Dec. 690. 

8 Jackson v. Alexander, 3 Johns. 
484 ; 3 Am. Dec. 517; Wood v. 
Chapin, 13 N. Y. 509, 517 J 67 Am. 
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any consideration that is valuable, it has been held, is suf- 
ficient. 9 As to the form of conveyances of this character, it 
is held that any writing containing a sufficient identification 
of the parties, a proper description of the land, an acknowl- 
edgment of a sale in fee of the vendor's right, for a valuable 
consideration, and that is signed and sealed by the grantor 
and duly attested, when necessary, is a good deed of bargain 



Dec. 62; Jackson v. Fish, 10 Johns. 
456; Jackson v. Florence, 16 Johns. 
47; Jackson v. Sebring, 16 Johns. 
SIS; 8 Am. Dec. 357; Jackson v. 
Root, 18 Johns. 60. This is the 
rule declared in Okison v. Patter- 
son, 1 Watts & S. 395, where it is 
said: "To raise a use by a deed 
of bargain and sale, a valuable con- 
sideration must be expressed; but 
as the smallest is sufficient, the 
amount of it need not be stated. 
Thus was the law held in Jackson 
v. Alexander, 3 Johns. 478 ; 3 Am. 
Dec. 517; Jackson v. Root, 18 
Johns. 60; through it was ruled 
differently in Singleton v. Bremar, 
4 McCord, 12, 17 Am. Dec. 699; 
and though the point was declared 
in Jackson v. Alexander, by a di- 
vided court, yet the masterly opin- 
ion of the majority, delivered by 
Chief Justice Kent, seems to have 
put the decision on unshaken 
ground, that the rule requiring a 
consideration has become a matter 
of senseless form, a pepper-corn 
being sufficient; that where a sum 
of money is stated, it is never a 
matter of inquiry whether it was 
paid; and that since the substance 
is so entirely gone, the policy of 
giving effect to contracts, requires 
us to construe the cases which have 
modified the rule with the utmost 
liberality. By any other construc- 



tion, the omission of a useless ex- 
pression by the inadvertence or un- 
skillfulness of the scrivener, would 
be suffered to destroy many a title 
and defeat many a fair conveyance 
for the sake of what, if it ever had 
any good in it, was at first an in- 
novation on the common law bor- 
rowed from the chancery notion of 
requiring a consideration in every 
contract, whether sealed or not, and 
which has dwindled to a shadow:" 
See Pritchard v. Brown, 4 N. H. 
397; 17 Am. Dec. 431. 

9 Jackson v. Leek, 19 Wend. 339; » 
Springs v. Hanks, S Ired. 30; 
Wood v. Beach, 7 Vt 522; Busey 
v. Reese, 38 Md. 264. A considera- 
tion, it has been held in Missouri, 
Illinois, and Tennessee, is not nec- 
essary: Perry v. Price, 1 Mo. SS3; 
Fetrow v. Merriwether, S3 111. 275; 
Jackson v. Dillon, 2 Over. 261. A 
deed that expresses a pecuniary 
consideration, and manifestly in- 
tends to transfer in prasenti all the 
estate of the grantor, though it may 
not be good as a deed of lease 
and release, nor, for want of a 
proper consideration, as a covenant 
to stand seised to uses, will be con- 
sidered, notwithstanding the words 
"remise, release, and quitclaim," 
good as a deed of bargain and sale : 
Lynch y. Livingston, 8 Barb. 463. 
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and sale. 1 "A bargain and sale is a real contract upon valua- 
ble consideration for passing lands, whereby the bargainor 
does not convey, but contracts to convey, the land to the bar- 
gainee, and becomes by such bargain a trustee for or seised 
to the use of the bargainee. The property or possession of 
the soil remained in the bargainor ; the bargainee had neither 
jus in re nor ad rem, but only a confidence or trust; or in 
other words he was entitled to the use or profits of the 
lands." 2 It is more than a quitclaim or a release because it 
actively effects a divestiture of title from the grantor and 
transmits it to the grantee. 8 The term "bargain and sale" 



1 Chiles v. €01116/5 Heirs, 2 
Dana, 21. In that case the con- 
veyance was in the following form : 
"For value received, I bargain and 
sell unto Arthur Conley my whole 
right of improvement made by 
John Brown, and all the land as 
far as Thomas Miller's claim in- 
terferes with my claim. Given un- 
*der my hand and seal this 7th day 
of February, 1806. William 
Bridges. [Seal.] Test, Thomas 
Boyd, John Robinson." Chief Jus- 
tice Robertson, in delivering the 
opinion of the court; remarked: 
"The literal import of this writ- 
ing, is that of an executed agree- 
ment or a conveyance of the title 
which the vendor held. It con- 
tains all the essential requisites of 
a conveyance in fee simple. It is 
informal and unusually summary, 
when compared with the redundant, 
quaint, and prolix system of mod- 
ern conveyances by deed. But it 
is not more laconic or less com- 
prehensive than the ancient Saxon 
deeds, and it is almost as formal 
and elaborate as the antiquated 
charters of enfeoffment; and in- 
deed its form and style are, in some 



respects, preferable to the reple- 
tion and repetitions which unneces- 
sarily characterize and greatly de- 
form modern deeds of conveyance. 
It is sealed and signed and attest- 
ed properly; it shows a valuable 
consideration; it identifies the par- 
ties, describes the land, and ac- 
knowledges an absolute executed 
sale in fee of the vendor's right. 
These constitute a deed of convey- 
ance, and therefore, as this instru- 
ment contains no provision or inti- 
mation to the contrary, this court 
cannot by any allowable process of 
interpretation, give to it any other 
character or effect than those of a 
deed of bargain and sale." For 
the purpose of preventing secret 
conveyances and to give the no- 
toriety furnished by the common- 
law assurances, it was enacted that 
conveyances by bargain and sale 
would not inure to pass a freehold 
interest unless made by indenture 
and enrolled within six months aft- 
er execution: 27 Hen. VIII. ch. 16. 

2 Thatcher v. Omans, 20 Mass. 
(3 Pick.) 521. 

3 Holland v. Rogers, 33 Ark. 251. 
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was used at common law to evidence a contract to convey and 
which became operative by the statute of uses. But the mean- 
ing of these words has become modified in the United States 
so that they are sufficient to convey the full fee-simple title to 
any species of property.* 

§ 24. Covenant to stand seised to uses. — This convey- 
ance required a consideration of blood or marriage, and was 
a covenant by which a man seised of lands covenanted in con- 
sideration of blood or marriage that he would stand seised 
of the same to the use of his child, wife, or kinsman, for life, 
in tail, or in fee. 5 In New York, it is held that a considera- 
tion of blood or marriage is indispensably necessary to the 
validity of a covenant to stand seised ; 6 and the same rule pre- 
vails in New Hampshire. 7 But in Massachusetts the rule is 



* Richardson y. Levi, 67 Tex. 359, 
3 S. W. 444. "A bargain and sale 
since the enactment of the statute 
of uses and trusts, is a kind of 
real contract, whereby the bargain- 
or, for some pecuniary considera- 
tion, bargains and sells — that is, 
contracts to convey the land to the 
bargainee — and becomes by such a 
bargain trustee for, or seised to 
the use of, the bargainee, and then 
the statute of uses completes the 
purchase; or, as it hath been well 
expressed, the bargain first vests 
the use, and then the statute vests 
the possession. Where an owner 
of certain real estate agreed with 
a broker that if the latter would 
find a purchaser or make a sale of 
the real estate the owner would 
pay the broker for his commission 
a specified sum, and in pursuance 
of the agreement the broker af- 
fected a bargain and sale of the 
real estate on the contract, which 
was mutually obligatory on the 



owner as vendor and a third per- 
son as vendee, the broker was en- 
titled to said commission though 
the vendee afterwards refused to 
execute his part of said contract of 
sale:" Love v. Miller, S3 Ind. 294, 
296, 21 Am. Rep. 192. 

6 2 Blackst. Com. 338. See, also, 
Bell v. Scammon, 15 N. H. 381 ; 41 
Am. Dec. 706; Rollins v. Riley, 44 
N. H. 9; Cheney v. Watkins, 1 Har. 
& J. 527; 2 Am. Dec 530. The 
statute executes the use, and Black- 
stone remarks : "The party intend- 
ed to be benefited having thus ac- 
quired the use, is thereby at once 
put into corporeal possession of 
the land without ever seeing it, by 
a kind of parliamentary logic:" 2 
Blackst. Com. 33a 

6 Jackson v. Sebring, 16 Johns. 
515; 8 Am. Dec 357; Jackson v. 
Cadwell, 1 Cowen, 622; Jackson v. 
Delancey, 4 Cowen, 427. 

'French v. French, 3 N. H. 234; 
Underwood v. Campbell, 14 N. H. 
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established that so far as the validity of a covenant to stand 
seised, requiring a consideration of blood or marriage, is con- 
cerned, the distinction between this conveyance and a deed of 
bargain and sale is artificial and constructive, depending en- 
tirely upon the statute of enrollments, and that it could have 
no pretext for a continued existence where the provisions of 
that statute do not apply. Accordingly, in that State, a deed 
of land to take effect at the grantor's death, though there may 
be no relationship between the parties by blood or marriage, 
will be held good as covenant to stand seised to the grantee's 
use. 8 Conveyances of this character are now no longer used, 
but the rules pertaining to them are still retained and enforced 
by the courts to effectuate the intention of parties who attempt 



393; Bell v. Scammon, 15 N. H. 
381; 41 Am. Dec. 706. In Jack- 
son v. Sebring, 16 Johns. 515, 8 
Am. Dec. 357, the following lan- 
guage appears: "A covenant to 
stand seised is a peculiar species 
of conveyance, confined entirely to 
family connections and founded on 
the tender considerations of blood 
or marriage. No use can be raised 
for any purpose in favor of a per- 
son not within the influence of that 
consideration. There is no cold, 
selfish, calculating motive to con- 
taminate the contract, nor is the 
conveyance to be profaned by the 
footsteps of a stranger." The Su- 
preme Court of Massachusetts, 
commenting on this language, says 
in Trafton v. Hawes, cited in the 
following note: "The law does in- 
deed recognize the natural affec- 
tions, and the mutual obligation of 
support which springs from the 
family relations, as affording a 
good and meritorious consideration, 
sufficient for a deed of conveyance. 
But that a form of conveyance 



should be so consecrated by a mere 
sentiment that it cannot be permit- 
ted to operate between any parties 
other than relatives, nor upon a pe- 
cuniary consideration, would be an 
anomaly of which the law should 
not be suspected upon slight 
grounds. Upon every principle of 
the law of contracts, money is a 
sufficient consideration for the sup- 
port of any contract whatever, so 
far as its validity depends upon a 
consideration as such:" Emery v. 
Chase, 5 Greenl. 232; Gault v. Hall, 
26 Me. 561. 

8 Trafton v. Hawes, 102 Mass. 
533, 3 Am. Rep. 494, where Wells, 
J., in delivering the opinion of the 
court, says: "The English statute 
of enrollments has no application 
to this country. In Massachusetts, 
all deeds of lands are required to 
be recorded alike. A deed of itself 
imports a consideration. The re- 
cital of a consideration is conclu- 
sive for the purpose of support- 
ing the deed against the grantor 
and his heirs. A voluntary con- 



CHAP. II. J DEFINITIONS AND DIFFERENT KINDS. 



39 



to convey land by deeds, which cannot pass title in the man- 
ner proposed from their insufficiency under the law governing 
other forms of transfer. 9 It is not necessary to use any par- 
ticular form of words to constitute a covenant to stand seised. 
The consideration is the chief requisite and if this appears on 
the face of the deed, even if there be no express words of con- 
sideration, yet it is enough to raise a use by the way of cov- 
enant. 1 "Covenants to stand seised are a species of convey- 



veyance or gift to a stranger is 
good against the grantor and his 
heirs. It is also good against a 
subsequent purchaser for value, in 
the absence of actual fraud: Beal 
v. Warren, 2 Gray, 447. The rea- 
son for distinguishing between a 
deed of bargain and sale and a 
covenant to stand seised, on the 
ground of the nature of the con- 
sideration, does not exist here. Be- 
tween the grantor and his heirs and 
the grantee, in a controversy re- 
specting the title, there is no ques- 
tion open in relation to the nature 
or existence of the consideration, 
unless it be in connection with a 
charge of fraud in procuring the 
execution of the deed. It is the 
duty of the court to seek by con- 
struction to maintain rather than 
to defeat the operation of the deed. 
In case of a deed to take effect at 
the decease of the grantor, there 
being nothing to the contrary in 
the statutes or in the rules of law 
applicable to this commonwealth, it 
is the duty of the court, in accord- 
ance with the foregoing principles 
of construction, to give to the deed 
its intended operation by constru- 
ing it as a covenant to stand seised 
to the use of the grantee, accord- 
ing to the nature of the use grant- 
ed. The deed in the present case 



may therefore be properly main- 
tained as a covenant to stand 
seised, notwithstanding the absence 
of the relation of blood or marriage 
between the grantor and grantee:" 
See Welsh v. Foster, 12 Mass. 93; 
Parker v. Nichols, 7 Pick. Ill ; Gale 
v. Coburn, 18 Pick. 397; Miller v. 
Goodwin, 8 Gray, 542. 

9 See Exum v. Canty, 34 Miss. 
569; Fisher v. Strickler, 10 Pa. St. 
348; 51 Am. Dec. 488; Horton v. 
Sledge, 29 Ala. 478; Jackson v. 
Staats, 11 Johns. 337; 6 Am. Dec. 
376; Barrett v. French, 1 Conn. 
354; 6 Am. Dec. 241; Jackson v. 
McKenny, 3 Wend. 233; 20 Am. 
Dec. 690; Van Horn v. Harrison, 
1 Dal I. 137, 1 L. ed. 70; 1 Am. Dec. 
229; Rogers v. Eagle Fire Co., 9 
Wend. 611; Wall v. Wall, 30 Miss. 
92; 64 Am. Dec. 147; Eckman v. 
Eckman, 68 Pa. St. 460; Jackson 
v. Swart, 20 Johns. 84; Davenport 
v Wynne, 6 Ired. 128; 44 Am. Dec. 
70; Brewer v. Hardy, 22 Pick. 376; 
33 Am. Dec. 747; Chancellor v. 
Wyndham, 1 Rich. 161; 42 Am. 
Dec. 411; Bank v. Houseman, 6 
Paige, 526; Wallis v. Wallis, 4 
Mass. 135; 3 Am. Dec 210; Cobb 
v. Hines, Busb. 343; 59 Am. Dec. 
559. 

i Barry v. Shelby, 5 Tenn. (4 
Hayw.) 229. 
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ance founded upon the statute of uses. It is in form a cov- 
enant by the landowner to stand seised to the use of another. 
The use of the words 'covenant to stand seised 7 is not abso- 
lutely necessary, but the conveyance must be based on a con- 
sideration. The conveyance creates a use in favor of the per- 
son to whom the property is to be conveyed, which is im- 
mediately executed by the statute of uses." 2 The difference 
between a covenant to stand seised to uses and a bargain and 
sale is the nature of the consideration and therefor, the deed 
may operate for the benefit of the different parties both as a 
covenant to stand seised and as a bargain and sale. 8 

§ 25. Lease and release. — It has been remarked, that 
conveyances by bargain and sale in order to pass a freehold 
were required to be enrolled; but the statute of enrollments 
did not apply to a bargain and sale of chattel interests, either 
because they were not considered of sufficient importance, or 
from an oversight in the framing of the statute. For the pur- 
pose of avoiding the notoriety which the statute was intended 
to give, advantage was taken of this omission, to invent an 
assurance in which enrollment was not necessary. This assur- 
ance, by lease and release, as it was termed, consisted of an in- 
strument declaring that the vendor had bargained and sold the 
land, for a nominal consideration, to the purchaser for one 
year, to begin from the day before the date of the deed, and 
of a second deed, which followed the first, releasing the re- 
version to him. This put him into possession of the whole 
estate, and hence a conveyance of this character was said to 
be tantamount to a feoffment. 4 When the lessee was in the 
possession of the land, the remainder of the estate might be 
conveyed to him without livery of seisin; and by a bargain 
and .sale for a valuable consideration, a use was raised in the 

2 French v. French, 3 N. H. 234, * Deane on Conveyancing, 308, 

261. 309; Co. Litt. 270 ; 2 Blackst. Com. 

» Rogers v. Eagle Fire Co., 9 339. 
Wend. 611. 
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bargainee which, by the statute, was transferred into actual 
possession. 8 

§ 26. Fine and recovery. — Another assurance that 
may be mentioned was that by fine and recovery, which was 
a method of barring an estate tail, and converting, it into a 
fee simple. This was done by a fictitious suit between the 
tenant in tail as defendant, and an amicable plaintiff, which 
resulted in a declaration that the latter was the owner in fee 
simple of the land, and in giving the owner full power of 
alienation over it. By the statute of uses, a fine and recovery 
might constitute a conveyance to uses, if a declaration to that 
effect was properly made. 6 It is said that as a method of 
conveyance "a fine was an amicable composition of a collusive 
suit, intended to operate as a conveyance of land, by means of 
a solemn recognition, by matter of records contained in such 
suit of the title of the proposed vendee, which he asserts by 
the suit to be existing in him, and which the grantor, the de- 
fendant in the suit, admits in solemn form upon the record to 
be so. The proceeding is of unknown antiquity, going back 
to the first rudiments of common law — as it appears, even 
antedating the Conquest. ,, 7 



5 Until the Statute of 8 and 9 
Vict. 106, the use of this form of 
conveyance was very common in 
England. In the United States its 
use has been rare: Craig v. Pen- 
son, 1 Cheves, 272. In Lewis* Les- 
see v. Beall, 4 Har. & McH. 488, 
the point saved was: "Whether a 
person having a seisin in law, but 
never in actual possession of lands 
in fee, whereof no person whatever 
hath the actual possession at the 
time of conveyance, can for a val- 
uable consideration convey the 
same by lease and release? If in 
the affirmative, judgment to be en- 



tered for the plaintiff; if in the 
negative, for the defendant." The 
court gave judgment on the point, 
and verdict saved for the plaintiff. 

6 In England, this mode of con- 
veyance no longer exists, and it 
never obtained to any degree in 
this country: But see Richman v. 
Lippincott, 29 N. J. L. 44; Mc- 
Gregor v. Comstock, 17 N. Y. 162; 
Croxall v. Shered, 5 Wall. 268; 
Moreau v. Detchemendy, 18 Mo. 
527; 2 Wash. Real Prop. (4th ed.) 
423. 

* Christy v. Burch, 25 Fla. 942, 
2 South, 25a 
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§ 27. Quitclaim deeds. — Deeds of this character now 
common in the United States, are similar to the old deeds of 
release, with the exception that the latter were effectual at 
common law, strictly speaking, only in favor of a person who 
had possession of the land, or held some interest in it. 8 A 
quitclaim deed purports to release and quitclaim only, what- 
ever interest the grantor possesses at the time. By the use of 
this form of conveyance he does not thereby affirm the pos- 
session of any title, and is not precluded from subsequently 
acquiring a valid title, and from attempting to enforce it; 
and conversely, a grantee in a quitclaim deed may deny that 
he received any estate by the deed. 9 The operative words of 
release in a simple quitclaim deed are "remise, release, dhd 
quitclaim;" and when the words "bargain, sell, and quitclaim" 



8 Kyle v. Kavanagh, 103 Mass. 
356; 4 Am. Rep. 560; Rowe v. 
Beckett, 30 Ind. 154; 95 Am. Dec. 
676; Ely v. Stannard, 44 Conn. 529; 
Kerr v. Freeman, 33 Miss. 29Z In 
Kyle v. Kavanagh, supra, it is 
said: "A deed of quitclaim passes 
all the estate which the grantor 
could convey by deed of bargain 
and sale. If a grantor has in fact 
a good title, his deed of quitclaim 
conveys his title and estate as ef- 
fectually as a deed of warranty. 
An agreement or covenant to con- 
vey a good title, therefore, does 
not necessarily entitle the covenan- 
tee to a warranty* deed; the right 
of property and of exclusive pos- 
session, which constitutes a good 
title, being effectually vested in him 
by a deed of quitclaim:" Gazley v. 
Price, 16 Johns. 267; Ketchum v. 
Everson, 13 Johns. 359; Potter v. 
Tuttle, 22 Conn. 512. "In this case, 
it should have been left to the jury 
to determine what the contract be- 
tween the parties was, with instruc- 



tions that if the entire contract was 
that the plaintiff should give the 
defendant a good title by convey- 
ance from Jackson, there being no 
agreement as to the form of the 
deed, then the delivery to the de- 
fendant of the deed of quitclaim 
was a compliance with the contract 
on the part of the plaintiff." A 
quitclaim deed is as effectual to 
convey land as a deed with full 
covenants: McConnell v. Reed, 4 
Scam. 117; 38 Am. Dec. 124; Ham- 
ilton v. Doolittle, 37 111. 478. 

9 San Francisco v. Lawton, 18 
Cal. 465. See, also, Cadiz v. Maj- 
ors, 33 Cal. 288; Gee v. Moore, 14 
Cal. 472; Morrison v. Wilson, 30 
Cal. 344; Allison v. Thomas, 72 Cal. 
562; 1 Am. St. Rep. 89; Simpson 
v. Greeley, 8 Kan. 586; Scoffins v. 
Grandstaff, 12 Kan. 469; Ott v. 
Sprague, 27 Kan. 624; Bruce v. 
Luke, 9 Kan. 201; 12 Am. Rep. 
491 ; Young v. Clippinger, 14 Kan. 

14a 
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are used, their effect is not only to release, but also to transfer 
whatever interest the grantor possesses at the time of the exe- 
cution of the deed. 1 In California, where a town, as the suc- 
cessor in interest of a Mexican pueblo, becomes the owner of 
the pueblo lands within the town limits, and its board of trus- 
tees grant a block of such land to a person petitioning for the 
same, and he then transfers the same by a quitclaim deed, and 
the board of trustees subsequently make a conveyance to the 
grantor, the grantee under the quitclaim deed, it is held, ac- 
quire^ the title to the land as against a subsequent purchaser 
from the grantor. The deed of the board of trustees is con- 
sidered as dating back to the date of the grant. 2 Where a 
deed, instead of conveying the land generally, purports to con- 
vey only the right, title, claim and interest of the grantor to 
the land, a general covenant of warranty contained in the 
deed is confined in its legal effect to such title, and the asser- 
tion or enforcement of a paramount title outstanding against 
the grantor at the time of the execution of the deed cannot 
operate as a breach of the covenant. 8 As a quitclaim deed 



iTouchard v. Crow, 20 Cal. ISO; 
81 Am. Dec. 108. A quitclaim deed 
will enable the grantee to maintain 
ejectment for the land it conveys, 
if his grantor could have done so: 
Sullivan v. Davis, 4 Cal. 291; 
Downer v. Smith, 24 Cal. 114. A 
title may be passed as effectually 
by a quitclaim deed as by any other 
form: Bayer v. Cockerill, 3 Kan. 
282; Hall v. Ashby, 9 Ohio, 96; 34 
Am. Dec. 424; Hunt v. Hunt, 14 
Pick. 374; 25 Am. Dec. 400; Rogers 
v. Hillhouse, 3 Conn. 398; Kerr v. 
Freeman, 33 Miss. 292; McConnel 
v. Reed, 4 Scam. 117; 38 Am. Dec. 
124; Hamilton v. Doolittle, 37 111. 
473, 482; Piatt v. Brown, 30 Conn. 
336; Smith v. Pendell, 19 Conn. 
107; 48 Am. Dec. 146; Young v. 



Clippinger, 14 Kan. 148; Carpen- 
tier v. Williamson, 25 Cal. 154; 
Thompson v. Spencer, 50 Cal. 532. 

2 Thompson v. Spencer, 50 Cal. 
532. See, also, Frey v. Clifford, 
44 Cal. 335; Graff v. Middleton, 43 
Cal. 341; Morrison v. Wilson, 30 
Cal. 344; Carpentier v. Williamson, 
25 Cal. 154; Board of Education v. 
Fowler, 19 Cal. 11; Sullivan v. 
Davis, 4 Cal, 291; Downer v. 
Smith, 24 Cal. 114; Quivey v. Bak- 
er, 37 Cal. 465; Crane v. Salmon, 
41 Cal. 63. 

8 Reynolds v. Shaver, 59 Ark. 
299 ; 43 Am. St Rep. 36. See, also, 
sec. 931, post. Unless the deed 
manifests a different intention, a 
quitclaim deed conveys all the 
grantor's interest in the land con* 
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contains no covenants it does not purport to convey anything 
more than the grantor had at the time of the execution of the 
deed. 4 "A quitclaim or release deed is one of the regular 



veyed: Johnson v. Williams, 37 
Kan. 179; 1 Am. St. Rep. 243; 
Utley v. Fee, 33 Kan. 683. A quit- 
claim deed will enable the grantee 
to take advantage of such cove- 
nants of ^former grantors as run 
with the land: Scoffins v. Grand- 
staff, 12 Kan. 467. Whether one 
claiming under a quitclaim deed 
can be an innocent purchaser: See 
Hockenhull v. Oliver, 80 Ga. 89; 12 
Am. St. Rep. 235 ; Johnson v. Wil- 
liams, 37 Kan. 179; 1 Am. St. Rep. 
243; Taylor v. Harrison, 47 Tex. 
4S4; 26 Am. Rep. 304; Brown v. 
Banner etc. Co., 97 111. 214; 37 Am. 
Rep. 105; Thorn v. Neusom, 64 
Tex. 161; 53 Am. Rep. 747; Fox 
v. Hull, 74 Mo. 315; 41 Am. Rep. 
316; Cutler v. James, 64 Wis. 173; 
54 Am. Rep. 603. 

The words, "remise, release, and 
forever quitclaim," employed in a 
deed, are sufficient to convey what- 
ever title the grantor had at the 
time of delivery: Wilson v. Albert, 
89 Mo. 537. A grantor owning an 
undivided four-fifths of a tract of 
land and conveying a "full half in- 
terest in all the right, title, and in- 
terest in and to" the land, con- 
veys an undivided half interest in 
the land, and not in grantor's in- 
terest: Cocks v. Simmons, 55 Ark. 
104; 29 Am. St. Rep. 28. Where 
defendants' grantor executes an in- 
strument releasing and quitclaim- 
ing to defendant land for which he 
held only a school-land certificate 
of purchase, and by which he fur- 
ther agrees to perfect his title and 



make defendant a good deed, the 
instrument is a quitclaim deed and 
conveys all the grantor's interest, 
and the agreement for a subsequent 
deed is only a covenant of further 
assurance: Wholey v. Cavanaugh, 
88 Cal. 132. Where a grantee takes 
a quitclaim deed with notice that 
a part of the land is occupied by 
a third person, he takes the prop- 
erty as it was at the time of his 
purchase, and he is not entitled to 
a deduction from the price: Shac- 
kleford v. Wright (Ky. May 7, 
1891,) 16 S. W. 268. Where a per- 
son paid to an executor about one- 
fortieth of the value of a tract of 
land, and in consideration therefore 
procured from him a quitclaim 
deed for such land, although the 
executor, as such, had no power to 
sell or convey the land, or to exe- 
cute any kind of deed therefor, 
and no fraud, mistake, or accident 
occurred or intervened, and it was 
not the intention that any interest 
in the land, except such as the 
executor, as such, had power to 
convey, should pass to the grantee 
by such deed, no title in or to the 
land passed to the grantee by the 
deed, or by way of estoppel, rati- 
fication, or otherwise, although the 
executor may at the time of the 
execution of the deed, or after- 
ward, have had some interest in the 
property as heir or devisee: Price 
v. King, 44 Kan. 639. 

* Balch v. Arnold, 9 Wyo. 17, 59 
Pac. 434. 
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modes of conveying property, and is almost the only mode in 
practice where a party sells, and does not wish to warrant the 
title. Webster says, In law, a release, or deed of release, is 
a conveyance of a man's right in lands or tenements to an- 
other who has the same estate in possession/ This is a strict- 
ly technical definition, by long established practice. It makes 
no difference whether the releasor has an existing estate in 
possession or not. The release will convey whatever interest 
the releasor has in the property." 6 



6 Ely v. Stannard, 44 Conn. 528. 

A deed is not a quitclaim but one 
of bargain and sale, where it de- 
clares that the grantors do there- 
by "alien, release, grant, bargain, 
sell and convey" to the grantees, 
their heirs and assigns, "the . un- 
divided $ of all and singular the 
lands lying and being in the State 
cf Oregon . . ." "to have and 
to hold all and singular the land 
and premises hereby conveyed" and 
"all the right, title, and interest of 
the grantor therein": U. S. v. Cal. 
etc. Land Co., 148 U. S. 31, 37 L. 
ed. 354, 13 S. Ct. 458. Also see 
U. S. v. Dallas, etc., Co., 148 U. S. 
49, 37 L. ed. 362, 13 S. Ct 465. See 



13 Cyc. 525, note 70, for further 
examples. 

So a conveyance reciting that the 
grantors have granted, sold, and 
conveyed certain real estate as fol- 
lows, "All my rights, title, and 
claim and interest being an undi- 
vided one-half interest," the ha- 
bendum clause stating that grantees 
are to have and to hold the prem- 
ises, followed by a general war- 
ranty is a warranty deed: Kemp- 
ner v. Beaumont Lumber Co., 20 
Tex. Civ. App. 307, 49 S. W. 412. 
See, also, Harman v. Stearns, 95 Va. 
58, 27 S. E. 601 ; 13 Cyc. 525, note 
70; Warvelle on Vendors, § 336. 
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without a deed; but incorporeal hereditaments, which were 
said to lie in grant, required for their conveyance a written 
instrument. This distinction was never observed in this coun- 
try, and no longer practically exists in England. 1 A deed in 
all cases is now required to convey "lands, tenements, and here- 
ditaments, or any interest in or concerning them;" and the 
question to be considered is, What is such an interest, for the 
transfer of which a deed or written instrument is necessary? 
While the laws of Mexico were in force in California, a parol 
sale of land if only executed was valid and the vendee obtained 
the title. 8 

§ 29. Equitable interests in land. — That equitable inter- 
ests in land can be conveyed only by deed or writing was de- 
termined at an early day. Thus in one case, a plaintiff con- 
tracted with an owner of land for its purchase at a certain 
sum, paying a part of the consideration and taking an obliga- 
tion for conveyance upon the payment of the residue of the 
purchase money. Afterward a third person by parol agreed to 
purchase the plaintiff's interest in the contract, and the latter by 
indorsement on his obligation directed the owner to convey to 
the former. The court held that contract was for a convey- 
ance of an interest in lands and was therefore void. 8 



1 See Statute of 8 and 9 Vict 
ch. 106. 

a Hall v. Yoell, 45 Cal. 584; Cook 
v. Frink, 44 Cal. 331 ; Long v. Dol- 
larhide, 24 Cal. 218. 

3 Sims v. Killian, 12 Ired. 252; 
Holmes v. Holmes, 86 N. C. 205. 
In the former case, Ruffin, C. J., 
said: "The contract concerns the 
sale of an interest in land, and by 
the statute of frauds a party to it 
cannot be charged therewith unless 
it be in writing and signed by the 
party thus sought to be charged. It 
was argued at the bar that the pol- 



icy of the act was to protect own- 
ers of real estate from being de- 
prived of it without written evi- 
dence under their own hand, and 
that a promise to pay money for 
land is not within the mischief. 
But the danger seems as great that 
a purchase at an exorbitant price 
may by perjury be imposed on one 
who did not contract for it, as that 
by similar means a feigned con- 
tract of sale should be established 
against the owner of land. Hence, 
the act in terms avoids entirely 
every contract of which the sale of 
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§ 30. Partnership to buy contracts for the sale of lands. 
— A partnership to buy contracts for the sale of lands is 
deemed to be a partnership for the purchase of an equitable in- 
terest in lands, and is required to be in writing.* In such a 
case, Justice Story remarked : "A contract for the conveyance 
of lands is a contract respecting an interest in lands. It creates 
an equitable estate in the vendee in the very lands, and makes 
the vendee a trustee for him. A contract for the sale of an 



land is the subject in respect of a 
party, that is, either party who does 
not charge himself by his signature 
to it after it has been reduced to 
writing:" And see, Hoen v. Si- 
mons, 1 Cal. 119; 52 Am. Dec. 291; 
Millard v. Hathaway, 27 Cal. 119; 
Videau v. Griffin, 21 Cal. 389; Mc- 
Laren v. Hutchinson, 22 Cal. 187, 
83 Am. Dec. 59; Tohler v. Folsom, 
1 Cal. 207; Bayles v. Baxter, 22 
Cal. 575 ; Dickenson v. Mays, 60 
Miss. 388; Kelley v. Stanberry, 13 
Ohio, 426; Junkins v. Lovelace, 72 
Ala. 303; Van Keuren v. McLaugh- 
lin, 19 N. J. Eq. 187; Scott v. Mc- 
Farland, 13 Mass. 309; Odell v. 
Montross, 68 N. Y. 499; Clark v. 
Condit, 18 N. J. Eq. 358. Contracts 
for the sale of equitable interests in 
land are required to be in writing 
as much as contracts to convey the 
legal title. Pierce v. Parrish, 111 
Ga. 725, 37 S. E. 79; Morgart v. 
Limouse, 103 Md. 463, 63 A. 1070, 
115 Am. St. Rep. 367 ; 7 A. & E. 
Ann. Cas. 1140. In this case the 
court says: . . it is well 
settled that a transfer of an equi- 
table interest in lands is as much 
within the operation of the stat- 
ute as a transfer of a legal inter- 
est, citing Polk v. Reynolds, 31 Md. 
106; A. & E. Ency. of Law (2d ed.) 



vol. 29, p. 888 and cases there cited." 
It matters not whether the inter- 
est be legal or equitable. Cutright 
v. Union, etc., Co., 33 Utah 486, 
94 P. 984. See, also, Jones v. Pat- 
rick, 140 F. 403; Rice v. Parrott. 
76 Neb. 501, 107 N. W. 840; Norton 
v. Brink, 75 Neb. 575, 7 L.R.A. 
(N.S.) 945, 110 N. W. 669; Ma- 
son v. Spiller, 186 Mass. 346, 71 N. 
E. 779; Larkin v. Martin, 93 N. Y. 
S. 198, 46 Misc. 179; Garth v. 
Davis (Ky.), 120 Ky. 106, 85 S. 
W. 692, 117 Am. St. Rep. 571, 
Van Housen v. Copeland, 180 111. 
74, 54 N. E. 169; Eaton v. Gra- 
ham, 104 III. App. 296. But where 
the agreement provides for a con- 
veyance from one partner to anoth- 
er (contra). Pounds v. Egbert, 102 
N. Y. S. 1079, 117 App. Div. 756. 
A contract of partnership to engage 
in buying and selling lands must be 
in writing. Schener v. Cochen, 126 
Wis. 209, 4 L.R.A.(N.S.) 427, 105 
N. W. 573, and see Seymour v. 
Cushway, 100 Wis. 580, 76 N. W. 
769, 69 Am. St. Rep. 957; Nester v. 
Sullivan (Mich.) Ill N. W. 85; 
Butts v. Cooper, 152 Ala. 375, 44 
So. 616. 

4 Parsons v. Phelan, 134 Mass. 
109. 
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equitable estate in lands, whether it be under a contract for the 
conveyance by a third person or otherwise, is clearly a sale of 
an interest in the lands within the statute of frauds." 6 But 
this case, in so far as it decides that a partnership for the sale 
of lands is required to be in writing, is not in accord with the 
modern decisions which announce a contrary doctrine. 6 While 
there is a conflict in the decisions on the subject, the weight of 
modern authority seems to be that a partnership to deal in 
lands may be created by oral agreement. 7 Where, however, 
the agreement provides for the creation of an interest in land, 
it will not be sustained, although such agreement may be a part 
of the partnership agreement. 

§ 31. Compensation for wrongfully obtaining patent. — 

So a promise to compensate a plaintiff in money for an injury 
occasioned by the misconduct of the defendant in obtaining a 
patent in his own name, for land for which he ought to have 
procured a patent in the name of the plaintiff, and in preventing 
the plaintiff from securing a patent in his own name, and in 
consideration of the defendant having procured the issuance 
of a patent to himself, is a contract affecting lands, and must 
be in writing. 8 

§ 32. Rule as to mining claims. — In California, the 
question arose at an early day, whether an instrument in writ- 
ing was necessary for the conveyance of a right to a mining 



5 Smith v. Burnham, 3 Sum. 435, 
461. 

e See §§ 49, 50, 51, post 

7 Raymond v. Johnson, 17 Wash. 
232, 40 Pac. 292, 61 Am. St. Rep. 
908; Morgart v. Smouse, 103 Md. 
463, 63 Atl. 1070, 115 Am. St. Rep. 
367, 7 A. & E. Ann. Cas. 1140; 
Mallon v. Buster, 121 Ky. 379, 89 
S. W. 257; Stitt v. Rat etc. Co. 
89 Minn. 52, 107 N. W. 824; Mil- 
Deeds Vol. I —4. 



ler v. Ferguson, 107 Va. 249, 57 
S. E. 649; Williams v. Kendrick, 
105 Va. 791, 54 S. E. 865; Butler v. 
Doig, 188 N. Y. 238, 80 N. E. 913; 
Doyle v. Burns, 123 la. 488, 99 N. 
W. 195. 

8 Hughes v. Moore, 7 Cranch, 
176, 3 L. ed. 307. See Toppin v. 
Lomas, 16 Com. B. 145 ; Richards v. 
Richards, 9 Gray, 313. 
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claim. In one of the first cases in which the courts were called 
upon to consider the nature of these claims, the following 
language was used : "Courts are bound to take notice of the 
political and social condition of the country, which they judici- 
ally rule. In this State the larger part of the territory consists 
of mineral lands, nearly the whole of which are the property 
of the public. No right or intent of disposition has been shown 
either by the United States or the State governments, and 
with the exception of certain State regulations, very limited 
in their character, a system has been permitted to grow up by 
the voluntary action and assent of the population, whose free 
and unrestrained occupation of the mineral region has been 
tacitly assented to by the one government, and heartily en- 
couraged by the expressed legislative policy of the other. If 
there are, as must be admitted, many things connected with 
this system which are crude and undigested, and subject to 
fluctuation and dispute, there are still some which a universal 
sense and propriety have so firmly fixed as that they have come 
to be looked upon as having the force and effect of res ad- 
judicata" 9 In one case, it was held that a bill of sale was 
insufficient to convey a mining claim. 1 In another, it was held 
that mining claims were real estate within the meaning of the 
practice act, relating to the venue of civil actions. 2 Afterward, 
the suggestion was made that title to a mining claim would 
pass by a verbal sale, if accompanied by an actual transfer of 
possession to the vendee or purchaser. 8 And finally it was 
decided, that the right to mining ground was acquired by ap- 
propriation and rested upon possession only; that it did not 
amount to an interest in the land, and hence a transfer of pos- 

9 Irwin v. Phillips, 5 Cal. 140, freehold for all practical purposes, 

146, 63 Am. Dec. 113. and it was held that a fixture might 

1 Hayes v. Bona, 7 Cal. 153. exist on public land : See Gore v. 

» Watts v. White, 13 Cal. 321. In McBrayer, 18 Cal. 582. 

Merritt v. Judd, 14 Cal. 59, claims 8 Jackson v. Feather River Co., 14 

to public mineral lands were, recog- Cal. 18. 
nized as titles as legal estates of 



CHAP. III. J 



WHAT MUST PASS BY DEED. 



51 



session was a sufficient conveyance.* In a subsequent decision, 
the rule laid down in the case last cited was held to apply 
only to cases in which the grantor was in actual posses- 
sion, and had the power of delivering possession to the grantee, 
and that it did not govern cases where the claim at the time 
of the sale was in the possession of adverse parties. In cases 
of this character a written conveyance was deemed necessary. 5 

§ 33. Statutory regulation. — A statute was then 
passed which provided that conveyances of mining claims 
might be evidenced by bills of sale or instruments in writing 
not under seal. 6 Under this statute, it was considered argu- 
endo in one case, that this provision of the statute was rnanda- 



* Table Mountain Tunnel Co. v. 
Stranahan, 20 Cal. 198; Gatewood 
v. McLaughlin, 23 Cal. 178. The 
court in the first case said: "The 
court considered a conveyance from 
the company necessary to invest 
the plaintiff with their rights, and 
the evidence was stricken out on 
the ground that no conveyance had 
been shown. We are of opinion 
that the court erred in this respect, 
and that a conveyance by deed 
would have passed no greater in- 
terest than the plaintiff acquired 
by a transfer of the possession. 
Rights resting upon possession only, 
and not amounting to an interest 
in the land, are not within the stat- 
ute of frauds, and no conveyance 
other than a transfer of possession 
is necessary to pass them. The 
rights of the company were of this 
character, and the transfer of pos- 
session was as effectual for the pur- 
pose intended, as if it had been ac- 
companied by a conveyance in writ- 
ing. The plaintiff was put in pos- 
session as the successor in interest 



of the company, and the intention 
undoubtedly was that whatever 
rights the company had should pass 
with the possession. There was no 
reservation in that respect; and the 
only rational theory upon the sub- 
ject is, that the plaintiff was to take 
the place of the company and stand 
in the same position with regard 
to the claim": See, also, Gore v. 
McBrayer, 18 CaL 583. 

5 Copper Hill Mining Co. v. 
Spencer, 25 Cal. 18. 

6 Stats. Cal. 1860, p. 175. The 
following is the language of the 
statute so far as applicable to this 
question: "Conveyances of mining 
claims may be evidenced by bills of 
sale or instruments in writing not 
under seal, signed by the person 
from whom the estate or interest is 
intended to pass, in the presence of 
one or more attesting witnesses; 
and also all conveyances of mining 
claims heretofore made by bills of 
sale or instruments in writing not 
under seal, shall have the same 
force and effect as prima facie evi- 
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tory, and that it was intended that the conveyance of mining 
claims by parol should be excluded, even though accompanied 
by a delivery of possession, 7 and later, this construction of the 
statute was expressly adopted. 8 Accordingly it was held, that 
where an agreement in writing was made to convey to a party 
an undivided interest in a mining claim, upon the fulfillment 
of certain conditions, and to let such party into possession, 
ejectment would not lie ; but the proper remedy was an action 
for specific performance, and a delivery of the possession as 
incidental to the relief. 9 The form of the conveyance is imma- 
terial, if it be clear from the language used that the maker 
of the instrument intended to pass the title to the property, 
and this intent will, if necessary, be effectuated by construc- 
tion. 1 Under the code, a gold mine is considered to be real 
estate, and therefore no interest therein, other than an estate 
at will or for a term not exceeding one year, can be trans- 
ferred except by an instrument in writing. 2 



dence of sale, as if such convey- 
ances had been made by deed under 
seal; provided, that nothing in this 
act shall be construed to interfere 
with or repeal any lawful local 
rules, regulations, or customs of the 
mines in the several mining dis- 
tricts of this state; and provided 
further, every such bill of sale or 
instrument in writing shall be 
deemed and held to be fraudulent 
and void, as against all persons ex- 
cept the parties thereto, unless such 
bill of sale or instrument in writ- 
ing be accompanied by an immedi- 
ate delivery to the purchaser of the 
possession of the mining claim or 
claims therein described, and be fol- 
lowed by an actual and continued 
change of the possession thereof, 
or unless such bill of sale or instru- 
ment in writing shall be acknowl- 
edged or recorded as required by 



law in the case of conveyances of 
real estate." A subsequent section 
confined the application of the stat- 
ute to gold mining claims. 

7 Patterson v. Keystone Mining 
Co., 30 Cal. 360. 

a Goller v. Fett, 30 Cal. 481 ; King 
v. Randlett, 33 Cal. 318. See Har- 
denbergh v. Bacon, 33 Cal. 381. 

^Felger v. Coward, 35 Cal. 650. 

1 Meyers v. Farquharson, 46 Cal. 
190. The court held that a con- 
veyance of land was not void on 
its face for uncertainty in the de- 
scription of the property, if the 
description itself showed the points 
named as boundaries to be well- 
known monuments easily found, and 
that a bill of sale of a mining claim 
is not to be rejected as evidence 
because it was a gift. 

2 Civ. Code Cal., § 1091; Melton 
v. Lambard, 51 Cal. 258. The own- 
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§ 33a. Agreements as to mining claims in general. — 

Agreements to prospect for, and locate mines on joint account, 
do not ordinarily fall within the Statute of Frauds. Hence, 
one who, while prospecting under such an agreement, discovers 
and locates a valuable mine, may be compelled to convey a 
moiety thereof to his partner or to account for his share of the 
proceeds of a sale thereof. 3 But an agreement to convey an 
interest in a mining claim or a declaration in trust therein not 
in writing after its location, cannot be enforced. 4 Likewise, an 
assignment of an interest in mining lands, which a court will 
enforce, must be in writing. 5 

§ 34. Right to carry away ore. — In Alabama, it is 
held that an easement is created by the grant of a right to dig 
and carry away ore from a mine, and that a contract for the 
sale of this right, which is an incorporeal hereditament, must 
be in writing. A license, however, may be conferred by a ver- 
bal contract, and this license, as long as it remains unrevoked, 
will afford protection from trespass, and vest in the party to 
whom it is given the property in the ore actually taken out, 
in reliance upon the permission. 6 The general rule undoubted- 
ly is that the right to mine is an interest in realty which may be 
conveyed only by writing. 7 



er of an undivided interest in a 
mining claim is entitled to the en- 
tire possession against one having 
no title to any portion of it: Mel- 
ton v. Lombard, 51 Cal. 258. 

8 Raymond v. Johnson, 17 Wash. 
232, 49 Pac. 492, 61 Am. St. Rep. 
908. To the same effect see, Shea 
v. Nilima, 133 Fed. 209, 66 C. C. A. 
263; Doyle v. Burns, 123 la. 488, 
99 N. W. 195; Eberle v. Carmi- 
chael, 8 N. M. 696, 47 Pac. 717; 
Mack v. Mack, 39 Wash. 190, 81 
Pac 707. And see Conn v. Oberto, 



32 Colo. 313, 76 Pac. 369; Mey- 
lette v. Brennan, 20 Colo. 242. 

* Reagan v. McKibben, 11 S. D. 
270, 76 N. W. 943. See, also, Cas- 
caden v. Dunbar, 2 Alaska, 408. 

5 McNeil v. Corbett, 39 Can. Sup. 
Ct. 608; 10 A. & E. Ann. Cas. 98 
(and see monographic note therein 
relative to the Statute of Frauds 
and contracts relating to mining). 

« Riddle v. Brown, 20 Ala. 412, 
56 Am. Dec. 202. 

7 Lear v. Chouteau, 23 III. 39; 
Reagan v. McKibben, 11 S. D. 270, 
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§ 35. Right to dower an interest in land. — The right 
that a widow possesses to dower upon her husband's death, is 
such an interest in land that it cannot be released or waived by 
parol. 8 Thus, a verbal agreement by a widow made prior to 
the sale of certain lands of her late husband at probate, with 
one who became a purchaser, that if a certain sum was bid 
for the premises she would waive her right of dower, is void 
because not in writing. 9 And so a promise by parol made by 
a vendor during the pendency of negotiations between him and 
a purchaser, to procure a relinquishment of the right of the 
former's wife to dower, is void for the same reason. 1 In Wis- 
consin, it is held that an inchoate right of dower is such an 
interest in land that an action may be maintained by a wife for 
the purpose of establishing such contingent right, and of re- 
moving a cloud fraudulently attempted to be created upon it. 2 
An assignment of dower, however, may be made by parol, as 
the estate is not created, but only ascertained by an assign- 
ment. 3 The rule requiring an instrument in writing extends 



76 N. W. 943; Fuhr v. Dean, 26 
Mo. 116, 69 Am. Dec. 484; Desolge 
v. Pearce, 38 Mo. 588. See, also, 
Laesch v. Morton, 38 Colo. 171, 87 
Pac. 1081. 

»Lothrop v. Foster, 51 Me. 367. 

9 Wright v. De Groff, 14 Mich. 
164. See, also, Gordon v. Gordon, 
56 N. H. 170; Martin v. Wharton, 
38 Ala. 637; Madigan v. Walsh, 22 
Wis. 501; Brown v. Rawlings, 72 
Ind. 505; White v. White, 16 N. 
J. L. 202, 31 Am. Dec. 202; Hall v. 
Hall, 2 McCord Ch. (S. C.) 269; 
Finney v. Finney, 1 Wils. 34; Keel- 
er v. Tatnell, 23 N. J. L. 62; 
Wright v. De Groff, 14 Mich. 164. 
An agreement on the part of a hus- 
band to convey community real es- 
tate to his wife in lieu of her sep- 
arate real estate conveyed to a 



stranger must be in writing: 
Churchill v. Stevenson, 45 Pac. 
Rep. 28. 

1 Martin v. Wharton, 38 Ala. 637. 
See Chiles v. Woodson, 2 Bibb, 71 ; 
Campbell v. Taul, 3 Yerg. 548, 557. 

8 Madigan v. Walsh, 22 Wis. 501. 
But see Van Cleave v. Wilson, 15 
Rep. 202; Dooley v. Villalonga, 61 
Ala. 129; Long v. Mostyn, 65 Ala. 
543; Fellows v. Lewis, 56 Ala. 343; 
Jones v. De Graffenreid, 60 Ala. 
145 ; Holly v. Flournoy, 54 Ala. 99. 

3 Lenfers v. Henke, 73 111. 405, 
24 Am. Rep. 263; Pearce v. Pearce, 
184 111. 289, 56 N. E. 311. In the 
former case Mr. Justice Scott, in 
delivering the opinion of the court, 
said: "The objection the agreement 
was not in writing, and therefore 
within the statute of frauds, is not 
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also to an agreement between husband and wife to compen- 
sate her for consenting to a relinquishment of her dower. 4 

§ 35a. Heir's expectancy. — An heir's expectancy in 
realty is likewise an interest in land which can be trans- 
ferred only in accordance with the requirements of Stat- 
ute of Frauds. Consequently a release of such an expectancy 
must be in writing to be enforcible. 5 

§ 36. Pews. — Pews are sometimes treated as real es- 
tate and sometimes as personalty. Where considered as realty, 
they can be transferred only by a written instrument executed 
in the manner provided for the transfer of real estate. 6 There- 
fore a levy of execution upon a pew, where the pew is con- 



well taken. Treating it as an as- 
signment of dower it was valid, 
though existing in parol. Bain- 
bridge, in his work on Mines, says : 
'Dower may be assigned by parol, 
notwithstanding the statute of 
frauds, for her estate is not cre- 
ated, but only ascertained, by as- 
signment, and where she has en- 
tered after assignment, the freehold 
vests in her without the livery of 
seisin, whether the assignment has 
been accomplished by agreement or 
by the course of the law' ": Bain- 
bridge on Mines, 149. See, also, 
Conant v. Little, 1 Pick. 189; Jones 
v. E*re\ver, 1 Pick. 314; Baker v. 
Baker, 4 Greenl. 668; Pinkham v. 
Gear, 3 N. H. 163; Shattuck v. 
Gragg, 23 Pick. 88; Johnson v. 
Neil, 4 Ala. 166. 

4 Hall v. Hall, 2 McCord Ch. 269. 
See, also, Finney v. Finney, 1 Wils. 
134; White v. White, 16 N. J. L. 
202, 31 Am. Dec. 232; Keeler v. 
Tatnell, 23 N. J. L. 62; Shotwell v. 



Sedam, 3 Ohio, 5; Gordon v. Gor- 
don, 56 N. H. 170. 

5 Gary v. Newton, 201 111. 170, 66 
N. E. 267. Same effect, Howton v. 
Gilpin, 24 Ky. L. Rep. 630, 69 S. W. 
766; Riddell v. Riddell, 70 Neb. 
472, 97 N. W. 609; In re Sproule's 
Estate, 87 N. Y. S. 432, 42 Misc. 
448; Brands v. De Witt, 44 N. J. 
Eq. 545, 10 Atl. 181, 14 Atl. 894, 6 
Am. St. Rep. 909; Vick v. Vick, 
126 N. C. 123, 35 S. E. 257. See in 
this connection, Choquette v. Bar- 
ada, 28 Mo. 491, holding valid oral 
agreement between a widow and 
her children that she will retain 
possession for life instead of claim- 
ing the land in fee as given her by 
will. 

6 Vielie v. Osgood, 8 Barb. 130; 
Baptist Church of Ithaca v. Bige- 
low, 16 Wend. 28; Barnard v. 
Whipple, 29 Vt. 401 ; 70 Am. Dec. 
422; Bates v. Sparrell, 10 Mass. 
323; Kellogg v. Dickinson, 18 Vt. 
266; Hodges v. Green, 28 Vt. 358. 
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sidered as real estate, will transfer a title which at law will pre- 
vail over an earlier assignment of a certificate of the pew, al- 
though a record of the assignment was made by the clerk 
of the society by which the house had been built and occupied, 
in compliance with the by-laws of the society which provided 
for a transfer of pews in that manner. 7 

§ 37. Fixtures. — Concerning such improvements as 
are incorporated with the land and inseparable from it, there 
may be some doubt as to whether a writing is required for 
their transfer. But, whatever doubt may exist as to the rule 
concerning improvements of this character, it is firmly settled 
that fixtures which are only annexed to the freehold may be 
sold without deed. 8 Upon no other branch of the law, per- 
haps, has there been a greater contrariety in the decisions than 
in those determining what is or is not a fixture. So, on the 
subject we are now considering, there is, to some extent, the 
same disagreement. In one case, for instance, it is held that 
where a house situated on the land of a third person has been 
sold and delivered, the seller may recover the price on the 
common counts for goods sold and delivered; 9 while, in an- 
other case, it is held that a contract for the sale of bricks, the 
debris of a house that had been burned, was a contract for the 
sale of an interest in land. 1 But, as shown in a following sec- 
tion, improvements, including fixtures necessarily, may be sold 
without deed, and this must be regarded as the established 
rule. 8 The owner of real estate may contract orally, or in 



* Barnard v. Whipple, 29 Vt 401, 
70 Am. Dec. 422. 

8 Hallen v. Runder, 1 Cromp. M. 
& R. 266; Horsfall v. Hey, 2 Ex. 
778 ; Bostwick v. Leach, 3 Day, 476. 

9 Keyser v. School District, 35 N. 
H. 477. 

1 Meyers v. Schemp, 67 111. 469. 
The ground of the decision was 
that "a building prima facie is real 



estate." And see Walton v. Jarvis, 
13 Up. Can. Q. B. 616. But see 
contra, Brown v. Morris, S3 N. C. 
251, where a contract for bricks 
was not regarded as within the stat- 
ute. See, also, Latham v. Blakely, 
70 N. C. 368; Bond v. Coke, 71 N. 
C. 97; Conner v. Coffin, 22 N. H. 
538. 

8 In Noble v. Bosworth, 19 Pick. 
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writing, that his tenant may affix or erect anything on the 
realty and that the thing affixed shall remain the property of 
the tenant's and may be removed by him. In such a case, it is 
said, the article never becomes a fixture but remains personal 
property. 8 

§ 38. Possession is an interest concerning land. — 

"Possession is prima facie evidence of title, and no title is 
complete without it," is the language used by the court in New 
York. 4 The rule seems to be that an agreement between the 
respective owners of two adjoining lots, that a party-wall 
should be built in a certain manner, or placed in a certain po- 
sition, is required to be made by a written instrument. 6 In 



314, there was a verbal reservation 
to the vendor of. the dye kettles set 
in brick in a dye-house. It was 
held that the kettles, not being sev- 
ered, passed to the vendee: See, 
also, generally, Smith v. Odom, 63 
Ga. 499; Pea v. Pea, 35 Ind. 387; 
Patton v. Moore, 16 W. Va. 428, 37 
Am. Rep. 789; Lyle v. Palmer, 42 
Mich. 314; Detroit etc. R. R. v. 
Forbes, 30 Mich. 165; Trull v. Ful- 
ler, 28 Me. 545. A gin mill situated 
on land may be sold by parol: 
Brown v. Roland (Tex. Civ. App.) 
33 S. W. Rep. 273. 

8 Broad dus v. Smith, 121 Ala. 
335, 26 So. 34, 77 Am. St. Rep. 61. 
In this case the subject matter of 
the contract was vault doors and 
iron partition. The court per Dow- 
dell, J., says: "By express contract 
between the parties the nature and 
status of the property as personal 
property was preserved and re- 
tained. That it was competent for 
the parties to contract to this end 
we think there can be no doubt. 
Nothing perhaps, could be consid- 



ered in its character more perma- 
nent, and more of a fixture, and as 
forming a part of the realty, than a 
house or building erected on the 
land, and yet a house may by con- 
tract of parties become a chattel 
with right of removal." See, also, 
Ryder v. Faxon, 171 Mass. 206, 68 
Am. St. $ep. 417; Merchants' Nat. 
Bank v. Stanton, 55 Minn. 211, 43 
Am. St. Rep. 491. 

* Howard v. Easton, 7 Johns. 205. 
Jhe court held that "possession 
must be considered as an interest in 
land, within the meaning of the 
statute of frauds, so as to render 
the contract void as not having been 
reduced to writing" : See Lower v. 
Winters, 7 Cowen, 263, in which 
this case was affirmed. 

5 Rice v. Roberts, 24 Wis. 461, 1 
Am. Rep. 195. In a New York 
case (Storms v. Snyder, 10 Johns. 
109), an agreement was made by a 
party to remove his fence, so as to 
open a certain road to its original 
width, and in consideration of this 
agreement, a promise was made by 
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Maine, a mortgagee of land has the right of possession before 
there has been any breach of the condition, but he may devest 
himself of this right by contract. But, as a contract of this 
character operates upon an interest in land, it must be in writ- 
ing. 8 Upon the same principle, evidently, was founded the 
decision that a verbal agreement made at the time of the de- 
livery of a deed, that the grantee should not take possession 
nor record his deed until he should pay the first installment of 
the purchase money, is inoperative. 7 So, also, a parol agree- 
ment to give possession of land at a future time cannot be 
proven by parol because it is within the statute of frauds. 8 

§ 39. Stock in corporations. — The question has arisen 
whether shares of the stock of corporations, owning and de- 
riving profit from real property, are to be regarded as interests 
in land. Some of the early cases leaned to the view that such 
shares were an interest in or concerning land. 9 But it is now 
firmly settled that "the shareholder has only the right to re- 



another to pay the first a sum of 
money. This was held not to be an 
agreement concerning an interest in 
land, since it was not for the con- 
veyance of an interest in land. It 
would seem, however, that the deci- 
sion in this case might rest upon 
the ground that, as the agreement 
was to restore the road to it original 
width, the agreement implied that 
it had been improperly widened: 
See, also, Onderdonjc v. Lord, Hill 
& D. (Lalor's Supp.) 129. 

6 Norton v. Webb, 35 Me. 218; 
Colman v. Packard, 16 Mass. 39. 

7 Gilbert v. Bulkley, 5 Conn. 262, 
13 Am. Dec. 57. See further on 
this subject, Smart v. Narding, 15 
Com. B. 652; Kerr v. Shaw, 13 
Johns. 236; Whittemore v. Gibbs, 
24 N. H. 484; Miranville v. Silver- 
thorn, 1 Grant Cas. 410; Sutton v. 



Sears, 10 Ind. 223. In one case, it 
was said, concerning an agreement 
for an assignment of a lease, which 
was invalid by parol, that if the 
contract had been for the relin- 
quishment of possession, it might 
not have been considered a contract 
for an interest in land: Baron 
Parke in Buttermere v. Hays, 5 
Mees. & W. 456. This was but a 
suggestion, however, and is not in 
line with the subsequent decisions: 
See Smith v. Toombs, 3 Jur. 72; 
Smart v. Harding, 15 Com. B. 652; 
Stark v. Cannady, 3 Litt. 399, 14 
Am. Dec. 76. 

8 Longacre v. Longacre, 132 Mo. 
App. 192, 111 S. W. 855. 

9 Welles v. Cowles, 2 Conn. 567; 
Townsend v. Ash, 3 Atk. 336; Dry- 
butter v. Bartholomew, 2 P. Wms. 
127, 



CHAP. III. J 



WHAT MUST PASS BY DEED. 



59 



ceive the dividends payable on his share ; that is, a right to his 
just proportion of the profits arising from the employment of 
the joint stock, consisting, indeed, partly of land; but whilst 
he holds his share, he has no interest or separate right to the 
land or any part of it." 1 And it is immaterial whether the 
association be a corporation or a joint stock company. 2 But 
where the title to the lands is vested in the stockholders per- 
sonally, and the corporation takes charge of the management 
only, the shares are realty. 8 

§ 40. Interest of execution purchaser. — In Michigan, 
it has been held that the interest of an execution purchaser, 
though not the legal estate, is an equitable estate, which by 
the statute is protected against injury by an action of tres- 
pass or waste before the execution of the deed, and which after 
the deed relates back to the sale, and that it is an interest ca- 
pable of assignment ; but that the assignment must be executed 
and acknowledged like deeds of land. Therefore this interest 
can be divested otherwise than by redemption, only by deed. 4 
If a man conveys land to his wife, but reserves to himself by 
written contract the right of possession, and of repurchasing 



1 Martin, B., in Watson v. Sprat- 
ley, 10 Ex. 236. 

8 See Sparling v. Parker, 9 Beav. 
450; Duncuft v. Albrecht, 12 Sim. 
189; Hilton v. Giraud, 1 De Gex & 
S. 183; Myers v. Periga, 11 Com. B. 
90; Johns v. Johns, 1 Ohio St. 350; 
Bradley v. Holdsworth, 3 Mees. & 
W. 422; Humble v. Mitchell, 11 Ad. 

6 E. 205 ; Curling v. Flight, 5 Hare, 
242 ; Ex parte Vauxhall Bridge Co., 
1 Glyn & J. 101 ; Entwistle v. Davis, 
Law R. 4 Eq. 272 ; Ex parte Home, 

7 Barn. & C. 632; Robinson v. 
Aingee, Law R. 4 Com. P. 429. In 
Massachusetts, the rule has always 
been that shares of stock were per- 



sonal property: Tippets v. Walker, 
4 Mass. 595. See, also, Vanpell v. 
Woodward, 2 Sand. Ch. 143; Pow- 
ell v. Jessopp, 18 Com. B. 336. 

3 Angell & Ames on Corp. § 559. 
A devise of rents is considered to. 
be within the statute: Brown v. 
Brown, 33 N. J. Eq. 650. 

4 Whiting v. Butler, 29 Mich. 122. 
See Rucker v. Steelman, 73 Ind. 
396; Payne's Admr. v. Patterson's 
Admr., 77 Pa. St. 134; Loomis v. 
Loomis, 60 Barb. 22; Minot v. Mit- 
chell, 30 Ind. 228, 95 Am. Dec. 685; 
Pearson v. East, 36 Ind. 27; Blair 
v. Bass, 4 Blackf . 539. 
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within five years, he has such an interest in land, that a parol 
agreement to surrender his right under such a contract is void. 5 
"When, therefore, the elements of the case are simply a pur- 
chase, under a parol promise to hold for the benefit of the de- 
fendant in execution, I think such an arrangement, the statute 
of frauds being set up, cannot be enforced either at law or in 
equity." 6 Thus, where an oral agreement was made between 
A, a defendant in a foreclosure suit, and B, on the morning 
before the foreclosure sale, that B would purchase the property 
and convey it to A, at "a stipulated price, it was held that the 
agreement was void under the statute of frauds. 7 A parol 
agreement to purchase land at execution sale, and resell it, and 
after deducting the purchase money and expenses, to pay the 
balance to the execution defendant is within the statute of 
frauds and can not be enforced. 8 

§ 41. Contract for board and lodging. — A contract to 
provide board and lodging is not an interest concerning land, 
and is not required to be in writing. By such a contract the 
technical relation of landlord and tenant is not created, and no 
interest in the real estate is acquired by the lodger. 8 



6 Grover v. Buck, 34 Mich. 519. 
See Daniels v. Bailey, 43 Wis. 566. 

8 Merritt v. Brown, 21 N. J. Eq. 
401, per Beasley, C. J. 

7 Bauman v. Holzhausen, 26 Hun, 
505. And see Cornell v. Utica etc. 
R. R. Co., 61 How. Pr. 184. 

8 Bryan v. Douds, 213 Pa. St. 221, 
62 Atl. 828, 110 Am. St. Rep. 544. 
See note Vol. 102 Am. St Rep. 236 
et seq. on this point. 

8 Wright v. Stavert, 2 El. & E. 
721; White v. Maynard, 111 Mass. 
250; Wilson v. Martin, 1 Denio, 602. 
In White v. Maynard, supra, Mr. 
Justice Gray, in delivering the opin- 
ion of the court, said: "The opin- 
ions of eminent judges in cases un- 



der English statutes giving the elec- 
tive franchise to the sole occupier 
of houses of a certain value, as- 
sume it as unquestionable that a 
mere lodger in the house of another 
is not a tenant. In Fludier v. Lom- 
be, Cas. t. temp. Hardw. 307, Lord 
Hardwicke held, that a man who 
let room to lodgers was still the sole 
occupier of the house, and said: 
*A lodger was never considered by 
anyone as an occupier of a house. 
It is not the common understand- 
ing of the word; neither the house, 
nor even any part of it, can be prop- 
erly said to be in the tenure or 
occupation of the lodger.' And this 
definition is cited with approval by 
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§ 42. Equity of redemption. — A mortgagor's equity of 
redemption, or the legal estate in fee which remains in him, 
can only be divested by an instrument in writing made in com- 
pliance with the statute prescribing the mode and manner of 
conveying lands. 1 Hence, a contract by a mortgagee for the 
purchase of the right of a mortgagor to redeem the land 
mortgaged, at a value at which it might be appraised by third 
persons, is a contract for the sale of land, and no action can 



Chief Justice Erie in Cook v. Hum- 
ber, 11 Com. B., N. S., 33, 46. So 
in Brewer v. McGowen, Law. R. 5 
Com. P. 239, it was held that the 
owner or tenant of a dwelling- 
house was not a joint occupier with 
a lodger to whom he let the ex- 
clusive use of a bedroom and the 
joint use of a sittingroom; and Mr. 
Justice Willes, after observing that 
the lodger 'clearly was not a joint 
occupier of the room in which he 
took his meals/ added: 'And with 
respect to the bedroom, he clearly 
had not an occupation as owner or 
tenant, but only an occupation as 
lodger/" To constitute a tenancy 
under the English tax acts, the ex- 
clusive possession of the apartment 
must be given to the lessee. The 
bare admission of a common lodger, 
where legal possession of the whole 
house is retained by the landlord, is 
not sufficient : Smith v. St Michael, 
3 El. & E. 383; Stamper v. Over- 
seers of Sunderland, Law R. 3 
Com. P. 388; Queen v. St. George's 
Union, Law R. 7 Q. B. 90. So the 
permission to a man to lodge for a 
year in a particular room, does not 
violate a covenant in a lease of a 
coffeehouse, not to lease or underlet 
the premises, or any portion of 
them : Doe v. Laming, 4 Camp. 73 ; 
Greenslade v. Tapscott, 1 Cromp. 



M. & R. 55. And see Newman v. 
Anderson, 2 Bos. & P., N. R., 224; 
Fenn v. Grafton, 2 Bing. N. C 617; 
Monks v. Dykes, 4 Mees. & W. 567 ; 
Swain v. Mizner, 8 Gray, 182, 69 
Am. Dec. 244. 

1 Odell v. Montross, 68 N. Y. 499. 
In that case plaintiff had executed 
to defendant a deed absolute on 
its face of certain property, but 
which in fact was made as security 
for the payment of certain indebt- 
edness. Defendant paid to plain- 
tiff, subsequently, fifty dollars, with 
the intent on the part of both par- 
ties that the same should be re- 
ceived in full settlement of all 
claims of plaintiff to the property 
or to a reconveyance. Defendant 
executed and delivered to plaintiff 
a paper acknowledging the receipt 
of that sum "in full satisfaction for 
all claims and demands whatsoever 
as to conveyance of property or 
otherwise up to this date." In an 
action to redeem, the court held, 
"that neither the written receipt nor 
the payment operated to change the 
deed from a mortgage to an abso- 
lute conveyance; that no agreement 
could be spelled out of the instru- 
ment which could be performed, 
and it could not be supplemented 
by parol proof, and made a perfect 
contract to release or convey lands; 
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be maintained upon it unless in writing. 2 In a Kentucky case, 
the mortgagor and judgment debtor possessing the privilege 
of redemption procured another to pay the redemption money, 
promising to refund at a future day, and the purchaser agre^l 
to reconvey upon the payment of the money advanced. The 
transaction was deemed a pledge of the equity of redemption, 
and not required to be in writing. 3 But where a contract by 
parol has been made by a person for the purchase of land, and 
he by parol agrees to permit another to purchase the land in 
his stead, and by the former's direction the land is conveyed 
to the latter, he cannot rely on the statute of frauds when he 
is sued to recover the value of the assignment. 4 A sale of land 



and that the payment and receipt of 
the money did not operate as an es- 
toppel, or take the case out of the 
statute of frauds." "An equity of 
redemption is a right or estate in 
lands, and cannot be released or 
conveyed except by an instrument 
in writing" : Clark v. Condit, 18 N. 
J. Eq. 358. See, also, Junkins v. 
Lovelace, 72 Ala. 303; Dickenson v. 
Mays, 60 Miss. 388. See Wendover 
v. Baker, 121 Mo. 273, 25 S. W. 
918. 

2 Marble v. Marble, 5 N. H. 374. 
See Scott v. McFarland, 13 Mass. 
309; Agate v. Gignoux, 1 Rob. (N. 
Y.) 278; Massey v. Johnson, 1 Ex. 
255; Toppin v. Lomas, 16 Com. B. 
145; Williams v. Williams, 7 Re- 
porter, 656; Van Keuren v. Mc- 
Laughlin, 19 N. J. Eq. 187; Kelley 
v. Stanberry, 13 Ohio, 408; Cowles 
v. Marble, 37 Mich. 158; In re 
Betts, 7 Reporter, 522. But see 
Hogg v. Wilkins, 1 Grant Cas. 67; 
Pomeroy v. Winship, 12 Mass. 513, 
7 Am. Dec. 91. Agreements that 
the mortgagee will bid in the prop- 
erty at the sale under foreclosure 



and permit the mortgagor to re- 
deem, must be in writing: Junkins 
v. Lovelace, 72 Ala. 303. So must 
an agreement by the mortgagee to 
convey part of the lands to the wife 
of the mortgagor for her release of 
dower: Gualtney v. Wheeler, 26 
Ind. 415; Carlisle v. Brennan, 67 
Ind. 12. 

8 Griffin v. Coffey, 9 B. Mon. 452, 
50 Am. Dec. 519. As a contract of 
this character may result in the 
transfer of the legal title, it would 
seem that it should be in writing: 
See, also, Millard v. Hathaway, 27 
Cal. 119; Hoen v. Simons, 1 Cal. 
119; 52 Am. Dec. 291; Tohler v. 
Folsom, 1 Cal. 207; Videau v. Grif- 
fin, 21 Cal. 389; McLaren v. Hutch- 
inson, 22 Cal. 187, 83 Am. Dec. 59; 
Bayles v. Baxter, 22 Cal. 575. A 
contract to procure the conveyance 
of an equity of redemption held by 
a third person must be by writing. 
It is a contract for the sale of an 
interest in land : Rawdon v. Dodge, 
40 Mich. 697. 

4 McCarthy v. Pope, 52 Cal. 561. 
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under a power of sale in a mortgage cannot be made by parol. 
Such a sale is a nullity. 6 But if the right of redemption ex- 
ists only by virtue of a verbal reservation made when an abso- 
lute deed was passed, such right may be orally surrendered. 6 

§ 43. Improvements upon land. — In this country the 
established rule seems to be that improvements upon land may 
be conveyed without deed, as they are not considered as land 
or interests in land. The rule in New York has been thus 
expressed : "It has been repeatedly held by this court that a 
parol promise or agreement to pay for the improvements on 
land is not within the statute of frauds. Improvements upon 
land distinct from the title or possession, are not an interest in 
land within the meaning of the statute. They are only another 
name for the work and labor bestowed on the land, and a 
parol promise to pay for work already done or to be done upon 
land never has been held to come within the statute." 7 Thus, 



B Jackson v. Scott, 67 Ala. 99. An 
agreement made by a mortgagee to 
redeem from a purchaser at an ex- 
ecution sale, for the benefit of the 
mortgagor, and to allow him to re- 
deem on repayment of the amount 
advanced with interest and bal- 
ance due on the mortgage, is an 
agreement required to be in writ- 
ing: Junkins v. Lovelace, 72 Ala. 
303. 

« Baxter v. Pritchard, 122 la. 590, 
98 N. W. 372. 

7 Mr. Justice Sunderland, in Low- 
er v. Winters, 7 Cowen, 263, 264. 
In that case, the contract proved 
was this: The plaintiff said to the 
defendant : "You can have my im- 
provements for one hundred dol- 
lars and I retain possession of the 
land next season, the one hundred 
dollars to be paid in stock in one 
year from March next. ,, The de- 



fendant replied: "I will give it 
if I can get a contract from Pier- 
pont, the landlord." The court 
said further, referring to this con- 
tract : "It is manifest that the 
plaintiff did not undertake to sell, 
nor the defendant to purchase, any 
interest in land; that the defendant 
expected to obtain from the land- 
lord, and his contract for the im- 
provements was upon the condition 
of his being able to purchase the 
land from the owner. It was a 
contract, therefore, for the improve- 
ments merely, and was valid as to 
the subject matter, though not in 
writing:" See Dickerson v. Mays, 
60 Miss. 388; Smith v. Waggoner, 
50 Wis. 155; Bostwick v. Leach, 3 
Day, 476. That a sale of property 
attached to realty operates as con- 
structive severance thereof and 
need not be in writing. See Fin- 
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where the improvements consist of a number of houses, they 
may be sold without a deed ; 8 and improvements upon unculti- 
vated lands may be conveyed without writing or deed. 9 This 
is clearly the rule in New York, and may be illustrated by a 
case in which plaintiff had entered upon defendant's land 
without right or title and made improvements upon it. A ver- 
bal promise to pay the plaintiff for his labor and for a number 
of buildings erected upon the land, was held operative because 
the improvements were not an interest in the land. 1 And where 
the statute allows a tenant for improvements made by him upon 
the land, his equitable claim to betterments may be conveyed 
without a deed if accompanied by an actual transfer of pos- 



ney v. Lucy (Ala.) 39 So. 583. 
Verbal sale of permanent structure 
on land without first severing it, is 
void. Brown v. Roland, 92 Tex. 
54, 45 S. W. 795. 

8 Scoggin v. Slater, 22 Ala. 687. 
But see Landon v. Piatt, 34 Conn. 
517; Cassell v. Colins, 23 Ala. 676. 
See Foster v. Mabe, 4 Ala. 402 ; 37 
Am. Dec. 749. 

9 Clark v. Schultz, 4 Mo. 235. 
The court, per Wash, J., after re- 
marking that this was the rule in 
New York, said : "In looking to the 
condition of our country, in which 
most of the land belongs still to 
the United States, to the settle- 
ments in various quarters of the 
State, which are extending much 
more rapidly than the surveys and 
sales of the public lands can be con- 
veniently made, and to the fact 
that much labor and expense is of 
necessity employed on the public 
lands in providing food, accommo- 
dation, and comfort for the hardy 
and enterprising pioneer, we feel 
the more inclined to follow the New 



York decisions, and to leave the 
settlers free to dispose of their 
improvements as of their horses 
and cattle. In truth, the very offer 
to sell the improvement and give 
up the accommodation and comfort 
which the squatter has obtained for 
himself by his labor on the public 
lands, excludes altogether the idea 
that he intends by the sale to pass 
away any title or interest in the 
soil." 

1 Frear v. Hardenbergh, 5 Johns. 
272, 4 Am. Dec. 356. See, also, 
Benedict v. Beebee, 11 Johns. 145; 
Godeffroy v. Caldwell, 2 Cal. 489, 
56 Am. Dec. 360; Howard v. Eas- 
ton, 7 Johns. 205 ; Zickafosse v. Hu- 
lick, 1 Morris, 175, 39 Am. Dec. 
458; Forbes v. Hamilton, 2 Tyler, 
356; Green v. Vardiman, 2 Blackf. 
324; Thouvenin v. Lea, 26 Tex. 612. 
An agreement to submit to arbi- 
trators the question as to what com- 
pensation a party should make for 
the use of a road is not an agree- 
ment for an interest in lands : Mit- 
chell v. Bush, 7 Cowen, 185. 
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session. 8 But in England, it seems a different view obtains. 
Thus, in a case where a verbal agreement had been made by 
the lessee to take a growing crop and certain improvements 
upon a farm at a fixed price, it was said: "The defendant 
would not have the benefit of the work, labor, and materials, 
unless he had the land ; and we are of opinion that the right to 
the crops and the benefit of the work, labor, and materials, were 
both of them an interest in the land." 8 In Maine, it was held 
that a house erected by one who went into possession under an 
oral agreement for a bond for a deed was personal property, 
and that a purchaser under an execution might maintain an 
action against the owner of the land who would not allow him 
to remove it. 4 But in Massachusetts, it was held that buildings 
are part of the freehold, and if erected on the land of another, 
voluntarily and without any contract, they become the property 
of the owner; 5 and if a husband erect buildings on the land 
of his wife, they become realty because he cannot contract with 
her ; 8 so a house erected by a reversioner during the interven- 
ing term becomes real estate ; 7 and, at variance with the rule 
in Maine, it is held in Massachusetts that a building erected by 
one who has a contract for a conveynace of the land is part 
of the realty 8 when the land conveyed by a deed is described by 



2 Lombard v. Ruggles, 9 Me. 62. 

8 Lord Lyndhurst in Earl of Fal- 
mouth v. Thomas, 1 Cromp. & M. 
89. And see Vaughan v. Hancock, 
3 Com. B. 766. But an agreement 
to pay a higher rent in return for 
the making of repairs is not re- 
quired to be writing: Price v. Ley- 
burn, Gow. 109; Hoby v. Roebuck, 
2 Marsh. 433; Angell v. Duke, Law 
R. 10 Q. B. 174; Morgan v. Griffith, 
Law R. 6 Ex. 70. 

* Pullen v. Bell, 40 Me. 314. See 
Russell v. Richards, 10 Me. 429, 25 
Am. Dec. 254; Hilborne v. Brown, 
12 Me. 162; Jewett v. Partridge, 12 
Deeds Vol. I. — 5. 



Me. 243, 28 Am. Dec. 173. A con- 
tract permitting the removal of a 
house on the land of another is 
not within the statute: Rogers v. 
Cox, 96 Ind. 157, 49 Am. Rep. 152. 

6 First Parish etc. v. Jones, 8 
Cush. 184. 

6 Washburn v. Sproat, 16 Mass. 
449. 

7 Cooper v. Adams, 6 Cush. 87. 

8 Eastman v. Foster, 8 Met. 19, 
26. See, also, Oakman v. Dorches- 
ter Ins. Co., 98 Mass. 57; Howard 
v. Fessenden, 14 Allen, 124; Poor v. 
Oakman, 104 Mass. 309. 
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metes and bounds, and the quantity of land is estimated, a parol 
agreement, made at the same time, to pay the grantee for any 
deficiency that on measurement may be found to exist, is void. 9 

§ 44. Qualification or enlargement of interests al- 
ready acquired. — Not only must every interest in land be 
created either by deed or operation of law, but every agree- 
ment by which any right in land is qualified must also be by 
deed. Thus, an agreement between the parties to a mortgage 
of indemnity and a third person, that the mortgage should be 
altered by the insertion in it of a provision that such third 
person should also be indemnified as surety for the mortgagor, 
is equivalent to an agreement for the execution of a new mort- 
gage, and must be in writing. 1 In the absence of statutory pro- 
vision, an agreement that real estate, the title to which had 
been taken previously as security, should also continue as se- 
curity for further advances, must be by deed. 2 This, how- 
ever, might not be the rule where a mortgage is not regarded 
as a conveyance of land, but merely as an incident to the debt. 
An agreement for the substitution in the description of a mort- 
gage of other real estate than that contained in the mortgage 
must also be in writing. 8 So must there be a written instru- 
ment to convert a mortgage into a conditional sale. A parol 
agreement is inoperative. 4 But it has been decided that an 



9 Bradley v. Blodget, Kirby, 22, 
1 Am. Dec. 11. 

1 Irwin v. Hubbard, 49 Ind. 350, 
19 Am. Rep. 679. The signing of a 
bond by such third person as surety 
for the mortgagor, in considera- 
tion of the promise to so change 
the mortgage, is not such part per- 
formance of the agreement as to 
take the case out of the statute of 
frauds; nor is the refusal on the 
part of the mortgagor to change the 
mortgage such a fraud that a court 
of equity will decree specific per- 



formance: Irwin v. Hubbard, 49 
Ind. 350, 19 Am. Rep. 679. 

2 Curie's Heirs v. Eddy, 24 Mo. 
117, 66 Am. Dec. 699; Stoddard v. 
Hart, 23 N. Y. 556. 

8 Castro v. lilies, 13 Tex. 229. 
See Williams v. Hill, 19 How. 246. 
As to the necessity of a deed for 
the execution of a defeasance to an 
absolute conveyance, see Boyd v. 
Stone, 11 Mass. 342. 

* Woods v. Wallace, 22 Pa. St. 
171 ; Brown v. Nickle, 6 Pa. St. 391. 
In Kunkle v. Wolfersberger, 6 
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agreement by a vendor that a mechanic's lien should have pri- 
ority over his own for purchase money, is not an agreement 
for a transfer of an interest in realty. 6 A verbal agreement 
to hold a purchase money mortgage subject to a second mort- 
gage is not within the statute. 6 A statutory lien on timothy 
seed, either gathered or ungathered, may be released by pa- 
rol, such seed not being a part of realty. 7 It has also been 
held under the North Carolina statute that a mortgagee may 
verbally agree to release certain land from a mortgage. 8 But 
the legal title of course cannot ordinarily be divested by a mere 
parol disclaimer. 8 And a parol contract for the exchange of 
land is as much within the Statute of Frauds as a parol con- 
tract for its sale. 1 So also a erbal assignment of a one half 
interest in an equitable estate in certain lands for the purpose 
of developing and selling the same at a profit is void under the 
statute of frauds. 8 Assignments of free hold interests must 
be in writing. 8 



Watts, 126, it is said: "A formal 
conveyance may certainly be shown 
to be a mortgage by extrinsic proof, 
while a formal mortgage may not 
be shown to be a conditional sale 
by the same means. In the one 
case the proof raises an equity con- 
sistent with the writing, and in the 
other would contradict it": See, al- 
so, Col well v. Woods, 3 Watts, 188; 
27 Am. Dec. 345. An agreement to 
foreclose a mortgage is also re- 
quired to be in writing: Cox v. 
Peele, 2 Bro. C. C. 334. 

5 Townsend v. White, 102 la. 477, 
71 N. W. 337. 

6 Loewen v. Forsee, 137 Mo. 29, 
38 S. W. 712, 59 Am. St. Rep. 489. 

'Wimp v. Early, 104 Mo. App. 
85, 78 S. W. 343. 

8 Hemmings v. Doss, 125 N. C. 
400, 34 S. E. 511. 

8 Suttle v. Richmond etc. Co., 76 



Va. 284. See in connection with 
this section, Straley v. Perdue, 33 
W. Va. 375, 10 S. E. 780; Brenna- 
man v. Schell, 212 111. 356, 72 N. E. 
412. 

1 McCoy v. McCoy, 32 Ind. App. 
38, 69 N. E. 193, 102 Am. St Rep. 
223. 

2 Morgart v. Smouse, 103 Md. 
463, 63 Atl. 1070, 115 Am. St Rep. 
367; 7 A. & E. Ann. Cas. 1140. 

3 Tiefenbrun v. Tiefenbrun, 63 
Mo. App. 253. Likewise contracts 
for assignment of a written lease: 
Kinglsey v. Siebrecht, 192 Me. 17, 
42 Atl. 249, 69 Am. St. Rep. 486. 
Under the Texas statute a married 
woman holding an equitable title 
to realty cannot effectively convey 
it merely by surrendering posses- 
sion and orally consenting that her 
donor shall execute a deed to her 
grantee: Cauble v. Worsham, 96 
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§ 45. Revival of void contract. — Where a written con- 
tract for the sale of lands has become void by its own terms 
it cannot be revived, except by an instrument in writing. 4 In 
the case just cited there was an agreement for the sale of land 
with this proviso: "Provided, when Davis sees the land he 
should like it; if he does not, no bargain." The court said: 
"The written contract was to cease and become a nullity, if 
when Davis saw the land in Ohio, he should not like it. When, 
therefore, he had viewed the land, and declared his dislike 
to it, the contract by its own terms expired, and after it had 
once expired, it could not be resuscitated by parol, no more 
than it could have been originally created by parol. This po- 
sition would be too clear to admit of a question, if, instead of 
a few days, a few years had intervened between the expira- 
tion of the written contract and the attempt to revive it. Up- 
on principle, however, it is evident that the length of time 
which had elapsed can make no difference in this respect." 

§ 46. Revival of satisfied mortgage. — In the case of a 
mortgage, it becomes, after payment, functus officio, and it 
cannot be kept alive as a subsisting security, nor revived to se- 
cure the original or any other indebtedness. 5 Even when an 
assignment of the mortgage is made, upon the payment of 



Tex. 86, 70 S. W. 737, 97 Am. St. 
Rep. 871. 

* Davis v. Parish, Litt. Sel. Cas. 
153, 12 Am. Dec. 287. 

6 McClure v. Andrews, 68 Ind. 
97; Mead v. York, 6 N. Y. 449 ; 57 
Am. Dec. 467; Thomas' Appeal, 30 
Pa. St. 378; McGiven v. Wheelock, 
7 Barb. 22; Ledyard v. Chapin, 6 
Ind. 320; Perkins v. Sterne, 23 Tex. 
561, 76 Am. Dec. 72; Fewell v. 
Kessler, 30 Ind. 195; Pelton v. 
Knapp, 21 Wis. 63 ; Harris v. Hoop- 
er, 50 Md. 537; Dolan v. Kehr, 9 
Mo. App. 351; Rickard v. Talbird, 



Rice Ch. 158; York Co. Savings 
Bank v. Roberts, 70 Me. 384. 
Where the note was paid by the 
mortgagor, and the following day 
the mortgagor took back part of the 
money and agreed that the mortgage 
should stand as security for the 
money repaid, a creditor who had 
levied an execution upon the land 
was allowed to hold it freed from 
the mortgage: Bowman v. Manter, 
33 N. H. 530, 66 Am. Dec. 743; 
Warner v. Blakeman, 36 Barb. 501 ; 
Gardner v. James, 7 R. I. 396; 
Large v. Van Dorn, 14 N. J. Eq. 
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the debt, to the mortgagor, he has not the power to give it the 
effect, by assignment to a third person, of defeating prior cred- 
itors. 6 But this may be done, provided the rights of third per- 
sons are not affected. 7 A mortgage cannot be retained as se- 
curity for the payment of another debt than that originally se- 
cured, without the mortgagor's consent. 8 An extension of the 
time for the redemption of mortgaged property is generally not 
regarded as conferring an interest in land, and therefore may 
be by parol. 8 In Galifornia, the Code provides that "a mort- 
gage can be created, renewed, or extended only by writing, exe- 
cuted with the formalities required in the case of a. grant of 



308; Kellogg v. Ames, 41 Barb. 218; 
Purser v. Anderson, 4 Edw. Ch. 17. 
But the payment must be made to 
the creditor: Fields v. Sherrill, 18 
Kan. 365. 

8 Gardner v. James, 7 R. I. 396 ; 
Carlton v. Jackson, 121 Mass. 592; 
Champney v. Coope, 32 N. Y. 543; 
Bowman v. Manter, 33 N. H. 530, 
66 Am. Dec. 743. And see Whitney 
v. Franklin, 28 N. J. Eq. 126. 

7 Marvin v. Vedder, 5 Cowen, 
671. And see Darst v. Gale, 83 111. 
136. 

8 Beardsley v. Tuttle, 11 Wis. 74; 
Spencer v. Fredendall, 15 Wis. 666; 
Johnson v. Anderson, 30 Ark. 745; 
Whiting v. Beebe, 12 Ark. 421; 
Walker v. Snediker, Hoff. 145; In- 
ternational Bank v. Bowen, 80 111. 
541 ; Ex parte Hooper, 19 Ves. 477. 
And see Richardson v. Cambridge, 
2 Allen, 118, 79 Am. Dec. 767; Hol- 
man v. Bailey, 3 Met. 55 ; Merrill v. 
Chase, 3 Allen, 339; Furbush v. 
Goodwin, 25 N. H. 425; Jones v. 
Brogan, 29 N. J. Eq. 139; Swope v. 
Leffingwell, 4 Mo. App. 525. See, 
also, Sheddy v. Geran, 113 Mass. 



378; Hubbell v. Blakeslee, 71 N. Y. 
63; Bolles v. Wade, 4 N. J. Eq. 458; 
Hoy v. Bramhall, 19 N. J. Eq. 74, 
563, 97 Am. Dec. 687; Goulding v. 
Bunster, 9 Wis. 513; Hall v. South- 
wick, 27 Minn. 234; Purser v. An- 
derson, 4 Edw. Ch. 17; Peckham v. 
Haddock, 36 111. 38; Joslyn v. Wy- 
man, 5 Allen, 62; Hodgman v. 
Hitchcock, 15 Vt. 374; Jordan v. 
Forlong, 19 Ohio St. 89. 

9 Hamilton v. Terry, 11 Com. B. 
954; Griffin v. Coffey, 9 B. Mow. 
452, 50 Am. Dec. 519. See Martin 
v. Martin, 16 Mon. B. 8. There is 
a difference of opinion upon the 
question whether a mortgage can 
be released without writing, de- 
pending upon the registry laws, and 
whether the mortgage is to be re- 
garded as a conveyance of the land, 
or a mere lien or charge upon it 
incident to the debt : Hunt v. May- 
nard, 6 Pick. 489; Parker v. Parker, 
2 Met. 423 ; Malins v. Brown, 4 N. 
Y. 403; Phillips v. Leavitt, 54 Me. 
405; Leavitt v. Pratt, 53 Me. 147; 
Doe v. Smith, 6 Barn. & C. 112. 



70 



THE LAW OF DEEDS. 



[chap, iil 



real property." 1 In some states it is held that a promise made 
by a mortgagee to relinquish his claim on the mortgaged prem- 
ises be by a written instrument. 2 In others, it is decided that 
a writing is not necessary. 8 

§ 47. Agreement for execution of covenant to convey. 

— An agreement to execute a covenant to convey land 
must also be in writing. 4 But a writing is not required for 
the validity of an agreement to locate lands, and to procure pat- 



^iv. Code, § 2922. See Porter 
v. Muller, 53 Cal. 677. 

2 Parker v. Parker, 2 Met. 423; 
Maynard v. Hunt, ' 5 Pick. 240; 
Hunt v. Maynard, 6 Pick. 488; 
Leavitt v. Pratt, S3 Me. 147; Phil- 
Hps v. Leavitt, 54 Me. 405. See 
Warden v. Adams, 15 Mass. 236; 
Vose v. Handy, 2 Greenl. 322, 11 
Am. Dec. 101; Mitchell v. Burn- 
ham, 44 Me. 302. See Howland v. 
Blake, 97 U. S. 624, 24 L. ed. 1027. 

»Wallis v. Long, 16 Ala. 738; 
Barrelli v. O'Connor, 6 Ala. 617; 
Howard v. Gresham, 27 Ga. 347; 
Ackla v. Ackla, 6 Pa. St. 228. See 
Malins v. Brown, 4 N. Y. 403; 
Southerin v. Mendum, 5 N. H. 420. 
On the subject of a parol waiver, 
see Doe v. Smyth, 6 Barn. & C. 
112. For authorities on the appli- 
cability of the statute of frauds to 
oral agreements to money and land, 
see note to 6 A. & E. Ann. Cas. 46. 

« Ledford v. Ferrell, 12 Ired. 285. 
Ruffin, J., quoted the words of the 
statute, that "all contracts to sell 
or convey any lands, or any inter- 
est in or concerning them, shall be 
void, unless such contract be put 
in writing and signed by the party 
to be charged therewith,'* and con- 
tinuing, said : "The plaintiff's coun- 



sel admits that if Ferrell's promise 
had been to convey the land to the 
plaintiff, no action would lie on it. 
But a distinction is taken, that the 
promise is not of that kind, but is 
to execute a valid obligation, bind- 
ing him thereafter to convey, which 
is supposed not to be within the 
statute. But the court is clearly of 
the contrary opinion, for both the 
obligation to convey the land, and 
the promise to give the obligation, 
are 'concerning' land, and within 
the words of the act. Indeed, it 
woud be absurd to say, that an oral 
promise to convey land is void, but 
that a promise that the party will 
thereafter bind himjself is valid. 
By the same reason, although the 
promise to pay the debt of another 
be void under the tenth section of 
the act, a promise to give a bond 
for the debt would be good, which 
cannot be. Such a construction 
would be a palpable evasion of the 
statute, and let in all the evils 
which it was directed :" See, also, 
Yates v. Martin, 1 Chand. 118. 
See, also, Wiley v. Whaley, (Tex.) 
85 S. W. 1165; Woods v. Ward, 
48 W. Va. 652, 37 S. E. 520; Cum- 
berland etc. R. Co. v. Shelbyville 
& R. Co, 117 Ky. 95, 77 S. W. 690. 
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ents in consideration of receiving a part of the land for such 
services. 6 A verbal promise made by the grantee, when he re- 
ceives the deed, to reconvey the land to the grantor if he does 
not pay the purchase money when demanded, must be in writ- 
ing. 6 " 

§ 48. Executory agreement for creation of leases. — 

While the statute of frauds allows leases for terms varying in 
the different States from one to three years to be created by 
parol, yet to render the lease effectual, possession must be 
taken; the exception of the statute does not apply, except in 
New York, to executory agreements for leases which are not 
consummated by the assumption of possession on the part of 
the lessee. In reference to this distinction, it is said : "It may 
be said that it is strange that the second section of the statute 
has made a lease for less than three years from the making 
valid, and yet that no action shall be maintainable upon it un- 
til it is made effectual as a lease by the entry of the lessee ; but 
first, the legislature might intend to make a distinction be- 
tween those cases in which the complaining party was content- 
ed to confined himself to its operation as a lease, and sought 
nothing more than as a lease it would give him, and thoBe in 
which he went further, and founded upon it a claim for dam- 
ages, which might far exceed what he could claim under the 
character of a lease; or, secondly, this distinction might not 
have been contemplated, but may be the true result of the con- 
struction of the statute of frauds." 7 Thus, where, before the 
expiration of a written lease, the parties agreed to renew the 

* Watkins v. Gilkerson, 10 Tex. gis, 44 Cal. 591 ; McCarthy v. Pope, 
340. See Maxwell v. Wallace, 1 52 Cal. 561. 

Bttsb. Eq. 251. 7 Edge v. Stafford, 1 Cromp. & J. 

* Gallagher v. Mars, 50 Cal. 23. 391. A leading case is Inman v. 
And see Heyn v. Philips, 37 Cal. Stamp, 1 Stark. 12. In that case, 
529; Fuller v. Reed, 38 Cal. 99; the defendant had agreed, verbally, 
Harris v. Brown, 1 Cal. 98; Hall to take the apartments of plaintiff, 
v. Yoell, 45 Cal. 584 ; Ryan v. Tom- for a term not exceeding three 
finson, 39 Cal. 639; Price v. Stur- years, at a stipulated rent, payable 
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lease for another year, on the same terms, and before the lease 
expired, the lessee verbally notified the lessor that he would 
not perform the agreement, but held over, nevertheless, after 
the termination of the lease, but without intending to occupy 
under any agreement, the lessor was not permitted to recover 
of the lessee for the use and occupation of the premises beyond 
the time of his actual possession. 8 Agreements for the assign- 
ment of a lease, as involving an interest in land, must also 
be in writing. 8 "The subject matter of the contract is the lease 
itself, not the land. Still the contract is for 'an interest in or 
concerning' land, and hence is within our statute of frauds." 1 
Likewise an oral agreement to give a written lease of real es- 
tate is within the statute of frauds. 8 

§ 49. Lands owned in partnership. — The early rule 
concerning real estate used for partnership purposes, was that 
the realty did not lose its character as such, and as a conse- 



quarterly. The plaintiff, placing re- 
liance upon this ^verbal agreement, 
removed from his window the ad- 
vertisement of "lodgings to let." 
The day before the commencement 
of the proposed term, the defend- 
ant notified the plaintiff of his in- 
tention to abandon the agreement. 
Ellenborough, C. J., held that this 
was a contract for an interest in 
lands, within the meaning of the 
statute of frauds, and was there- 
fore void. An intimation was 
made, however, that if possession 
of the premises had been taken by 
the defendant, the rule would have 
been different; an entry of that 
character would have been part 
execution of the contract. 

8 Delano v. Montague, 4 Cush, 42 ; 
Stackberger v. Mosteller, 4 Ind. 461. 
This case, was, however, questioned 
in Huffman v. Starks, 31 Ind. 474. 



But see Young v. Dake, 5 N. Y. 
463, 55 Am. Dec. 356. And see Bol- 
ton v. Tomlin, 5 Ad. & E. 856; 
Rawlins v. Turner, 1 Raym. Ld. 
736. 

8 Anonymous, 1 Vent. 361 ; Poult- 
ney v. Holmes, 1 Strange, 405. 

JKingsley v. Siebrecht, 92 Me. 
23, 42 Atl. 249, 69 Am. St. Rep. 
486. See, also, Todd v. Bettingen, 
98 Minn. 170, 107 N. W. 1049; Pen- 
ney v. Lynn, 58 Minn. 371, 59 N. W. 
1043; Ramage v. Wilson, 37 Ind. 
App. 532, 77 N. E. 368. 

2 Harrell v. Sonnabend, 191 Mass. 
310, 77 N. E. 764. See, also, Smith 
v. Phillips, 69 N. H. 470, 43 Atl. 
183; G!adwell v. Holcomb, 60 Oh. 
St. 427, 54 N. E. 473, 71 Am. St. 
Rep. 724; Richards v. Redelsheim- 
er, 36 Wash. 325, 78 Pac. 934; 
Schneider v. Curran, 19 Oh. Cir. 
Ct R. 224. 
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quence of this principle the heirs of the partners succeeded to 
it. 8 But the prevailing rule now is, that when real estate is 
purchased by partners for the use and convenience of the part- 
nership and with its funds, although the manner of convey- 
ance may make them tenants, in common, yet, if there is no ex- 
press agreement, or if there are no circumstances showing an 
intent that such property shall T>e held for their separate use, 
it will be considered and treated in equity as vested in them in 
their partnership capacity. There is, however, the implied 
trust that the partners shall hold it until the purposes for which 
the purchase was made shall be accomplished, and that if neces- 
sity requires, application may be made of it to the payment 
of the partnership debts. 4 In a late case it is said : "It seems 
that the earlier authorities to the effect that real estate used 
for partnership purposes maintains its character of realty, and 
goes to the heirs of the partners respectively, have been over- 
ruled, and that all property, whether real or personal, involved 
in a partnership concern, is now, upon the dissolution of the 
partnership, distributable as personalty, and generally is to be, 
for partnership purposes, regarded as stock in trade, to which 
the statute of frauds is not applicable." 6 



3 Bell v. Phyn, 7 Ves. 453; Bal- 
main v. Shore, 9 Ves. 500; Thomp- 
son v. Dixon, 3 Broc. C. C. 199. 
But see Shearer v. Shearer, 98 
Mass. 107; Wilcox v. Wilcox, 13 
Allen, 252. 

* Elliot v. Brown, 3 Swanst. 489; 
Jeffereys v. Small, 1 Vern. 217; 
Btirnside v. Merrick, 4 Met. 537; 
Fereday v. Wightwick, 1 Russ. & 
M. 45; Essex v. Essex, 20 Beav. 
442; Dyer v. Clark, 5 Met. 562, 39 
Am. Dec. 697; Howard v. Priest, 
5 Met. 582. In Forster v. Hale, 5 
Ves. 309, Lord Chancellor Lough- 
borough says: "The partnership 
being established by evidence, upon 



which a partnership may be found, 
the premises necessary for the pur- 
poses of the partnership are by op- 
eration of law held for the pur- 
poses of that partnership" : See, al- 
so, Fall River Whaling Co. v. Bor- 
den, 10 Cush. 458; Henderson v. 
Hudson, 1 Munf. 510; Hanff v. 
Howard, 3 Jones Eq. 440; Fairchild 
v. Fairchild, 64 N. Y. 471 ; Boyers 
v. Elliott, 7 Humph. 204; Wells v. 
Stratton, 1 Tenn. Ch. 328; Jones 
v. McMichael, 12 Rich. 176. 

5 Tillis v. Folmar, 145 Ala. 176, 
39 So. 913, 117 Am. St. Rep. 31; 8 
A. & E. Ann, Cas. 78. 
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§ 50. Parol proof of partnership in land. — In Penn- 
sylvania, it is held that it is not competent to show by parol, in 
order to affect the title to possession of land, that a deed to 
several persons as tenants in common was made to them as 
partners, and that the real estate was purchased and paid for 
by them, and as a matter of fact, was partnership property. It 
is there the rule that when partners intend to bring real estate 
into partnership stock, that intention must be evidenced by a 
deed or written instrument placed on record. 6 Of course, in 



«Hale v. Henrie, 2 Watts, 144, 
27 Am. Dec. 789. The opinion of 
the court was delivered hy Mr. Jus- 
tice Sergeant, who said: "The title 
set up by the defendant professes 
to be paramount to that of Henrie 
in his separate capacity, and to de- 
feat the plaintiff's execution by 
showing that although the deed to 
Capp and Henrie was to them as 
tenants in common, and therefore 
on its face, each held an undivided 
moiety, yet in fact they held the 
property as partners pledged to 
partnership creditors, in exclusion 
of the plaintiff who was a separate 
creditor of one partner. Such a 
trust or ownership of the property 
is inconsistent with the title on 
record which is vested in them as 
tenants in common. To permit a 
person, apparently owning property 
as an individual, to aver a different 
right in himself as partner, by which 
his relations to creditors and others 
are to be affected, would defeat the 
statute of frauds and perjuries, by 
, which no interest in real estate (ex- 
cept a lease for a short period) can 
vest or be transferred without deed 
or writing. It would even be worse 
than to pass real estate without 
writing, since a deed would thus 



express one thing and mean an- 
other; and our recording acts, in- 
stead of being guides to truth, 
would be no better than snares. 
The policy of the recording acts, 
which began with the settlement 
of the State, and which long experi- 
ence has proved to be beneficial, is 
to render the manner in which an 
interest or right in real estate is 
held, in every respect open and no- 
torious. They require all deeds or 
writings which may affect lands to 
be placed on record; and as the 
statute of frauds forbids such in- 
terest to be held or transferred 
without deed or writing, the sys- 
tem is thus complete. No aver- 
ment of any right by parol, or by 
what is still less, the nature of the 
fund which pays or the uses or 
purposes the property is applied to, 
can be allowed to stamp a character 
on the title inconsistent with that 
appearing on the deed and record, 
to the prejudice of third persons:" 
See Gregory's Lessee v. Setter, 1 
Dall. 193, 1 L. ed. 96; Wallace v. 
Duffield, 2 Serg. & R. 525, 7 Am. 
Dec. 660; German's Lessee v. Gab- 
bald, 3 Binn. 304, 5 Am. Dec. 372; 
Ebberts' Appeal, 70 Pa. St. 81; Ah- 
bott's Appeal, 50 Pa. St. 238; Le 
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that State the same rule would apply to an agreement to make 
real estate part of the common stock. Such agreement to be 
valid must be in writing and ought to appear of record. 7 In 
California, it was held in an early case, a partnership can exist 
in the purchase and sale of lands only when the contract is re- 
duced to writing. But it is immaterial who is named as 
grantee, as he is only a trustee for the partnership; and the 
real estate is to be treated as personal estate for the purpose of 
distribution. 8 In a later case, however, in the same State the 
authorities were reviewed, and the court held that such a con- 
tract is an agreement to share the gains and losses of a busi- 
ness transaction. It does not contemplate the transfer of title 
from one party to the other, nor does it involve the creation 
of any interest or estate other than a pecuniary interest. The 
partnership may be formed for the purpose of dealing in 
lands, by buying and selling lands generally, or it may be con- 
fined to a speculation upon a single investment, and, in either 
event, is not governed by the statute of frauds, but may be 
formed by oral agreement, and its existence may be proved by 
parol evidence. 9 It must be admitted that the decisions upon 
this subject are conflicting, but the tendency of the modern 
cases seems to be towards considering all property, real as well 
as personal, made the subject of partnership, as stock in trade, 
and thus to a certain extent to divest land of its character as 
realty. 1 



fevre's Appeal, 69 Pa. St. 125, 8 
Am. Rep. 229; Ridgway, Budd & 
Co's Appeal, 15 Pa. St. 181, 53 Am. 
Dec. 586; Erwin's Appeal, 38 Pa. 
St. 535; Overholt's Appeal, 12 Pa. 
St. 222, 51 Am. Dec. 598; Cum- 
ming's Appeal, 25 Pa. St. 269, 64 
Am. Dec. 695. 

* Harding v. Devitt, 10 Phila. 95. 

« Gray v. Palmer, 9 Cal. 616. 

9 Bates v. Babcock, 95 Cal. 480, 
29 Ant St. Rep. 133. The question 



was carefully considered by the 
court, Chief Justice Beatty dissent- 
ing on the ground that a parol con- 
tract was void under the statute of 
frauds. 

1 Clagett v. Kilbourne, 1 Black, 
348, 17 L. ed. 215, Browne on Stat- 
ute of Frauds, § 259; 1 Montague 
on Partnership, 164, and App. 97; 
3 Kent's Com. 37; Crawshay v. 
Maule, 1 Swanst, 495. In a case 
where the entire subject of the 
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§ 51. Same subject — Rule in various States. — In a 

case in New York in which this question arose, the court said : 
"It is necessary to inquire whether a partnership in reference 
to lands can be formed and proved by parol. Upon this ques- 
tion there is considerable conflict in the authorities. On the 
one hand it is claimed that a parol agreement for such a part- 
nership would be within the statute of frauds, which provides 
that no estate or interest in land shall be created, assigned, or 
declared, unless by act or operation of law, or by a deed or con- 
veyance in writing subscribed by the party creating, granting, 
assigning, or declaring the same ; and to this effect is the case 
of Smith v. Burnham. 2 On the other hand, it is claimed that 
such an agreement is not affected by the statute of frauds, for 
the reason that the real estate is treated and administered in 
equity as personal property for all the purposes of the part- 
nership. A court of equity having full jurisdiction of all cases 
between partners touching the partnership property, it is 
claimed that it will inquire into, take an account of, and ad- 
minister upon all the partnership property, whether it be real 



transaction was land, and the part- 
nership arose solely out of this sub- 
ject, the court observed that wheth- 
er a case of this character could be 
brought within the cases was a diffi- 
cult question. As illustrating the 
difficulty, it said : "If A alleges that 
B agreed to give him an interest in 
land, the statute applies; but if he 
adds that the land was to be im- 
proved and resold at their joint 
risk or profit and loss, then, accord- 
ing to the argument, the statute 
does not apply." But the court 
was not able to decide that 
there was such an interest in land 
involved as required a writing, and 
submitted the question of the mak- 
ing of the agreement to the jury: 
Dale v. Hamilton, 5 Hare, 369. 



And see Smith v. Tarlton, 2 Barb. 
Ch. 336; Fall River Whaling Co. v. 
Borden, 10 Cush. 458; Traphagen 
v. Burt, 67 N. Y. 30. These au- 
thorities are in conflict with Gray 
v. Palmer, 9 Cal. 616, cited supra. 
The rule has been limited to cases 
concerning the partners, or partners 
and the persons dealing with them 
in regard to the partnership land: 
Black v. Black, 15 Ga. 449. An 
agreement between owners of sepa- 
rate tracts of land, by which they 
agree to sell them and divide the 
profits equally, must be in writing, 
because it conveys an interest in 
land: Goldstein v. Nathan, 158 111. 
641. 
2 3 Sum. 435. 
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or personal, and, in such case, will not allow one partner to 
commit a fraud or breach of trust upon his copartner by tak- 
ing advantage of the statute of frauds ; and to this effect are 
the following authorities : Dale v. Hamilton, 3 Essex v. Essex, 4 
Bunnel v. Taintor. 5 A full discussion of the question is found 
in Dale v. Hamilton, and the reasoning and review of the cases 
there by Vice-Chancellor Wayram are quite satisfactory. The 
general doctrine is there laid down that a 'partnership agree- 
ment between A and B that they shall be jointly interested in 
a speculation for buying, improving for sale, and selling lands, 
may be proved without being evidenced by any writing signed 
by, or by the authority of the party to be charged therewith 
within the statute of frauds; and such an agreement being 
proved, A or B may establish his interest in land, the subject 
of the partnership, without such interest being evidenced by 
any such writing/ I am inclined to think this doctrine to be 
founded upon the best reason and the most authority. . . . 
Suppose two persons by parol agreement enter into a part- 
nership to speculate in lands, how do they come in conflict with 
the statute of frauds ? No estate or interest in land has been 
granted, assigned, or declared. When the agreement is made 
no lands are owned by the firm, and neither party attempts to 
convey or assign any to the other. The contract is a valid 
one, and in pursuance of this agreement they go on and buy, 
improve, and sell lands. While they are doing this, do they 
not act as partners and bear a partnership" relation to each oth- 
er? Within the meaning of the statute in such case neither 
conveys nor assigns any land to the other, and hence there is 
no conflict with the statute. The statute is not so broad as to 
prevent proof by parol of an interest in lands; it is simpi* 
aimed at the creation or conveyance of an estate in lands with- 
out a writing." 8 This case has been expressly approved and 



»S Hare, 369. 

4 20 Beave. 449. 

5 4 Conn. 568. 



6 Chester v. Dickerson, 54 N, Y. 
1, 13 Am. Rep. 550, per Mr. Com- 
missioner Earl. 
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followed by the Supreme Court of Indiana 7 but has not re- 
ceived the sanction of the Supreme Court of Wisconsin. 8 The 
legal title to real property cannot be taken and held by a part- 



7 Holmes v. McCray, 51 Ind. 358, 
19 Am. Rep. 735. "A contract by 
which parties agree to acquire land 
together, one furnishing the certifi- 
cate, and the other the labor and 
expense of surveying and patenting 
it, is not a contract for the pur- 
chase and sale of land by one to 
the other, but, as has been frequent- 
ly held by this court, it is an agree- 
ment by which they are to acquire 
the land jointly": Gibbons v. Bell, 
45 Tex. 417, 423. See, also, Smock 
v. Tandy, 28 Tex. 132; Miller v. 
Roberts, . 18 Tex. 19; Evans v. 
Hardeman, 15 Tex. 480; Watkins 
v. Gilkerson, 10 Tex. 340; Stuart 
v. Baker, 17 Tex. 417; Houston v. 
Sneed, 15 Tex. 307; Hemming v. 
Zimmerschitte, 4 Tex. 159; De Cor- 
dova v. Smith, 9 Tex. 129; 58 
Am. Dec. 136. 

8 Bird v. Morrison, 12 Wis. 138. 
In Smith v. Burnham, 3 Sum. 437, 
there was an oral agreement to be- 
come copartners in the buying and 
selling of land and lumber. The 
capital for this purpose was to be 
jointy furnished, and the profits 
and losses incurred in the transac- 
tion of the business equally divided. 
Judge Story held that the action 
sought to enforce a trust in land 
created by the failure to observe 
the oral partnership agreement, and 
that it could not be maintained. 
See, also, Freeman on Cotenancy 
and Partition, § 119; Yeatman v. 
Woods, 6 Yerg. 21; 27 Am. Dec. 
452; Rice v. Barnard, 20 Vt. 479; 
50 Am. Dec. 54; Sumner v. Hamp- 



son, 8 Ohio, 328; Piper v. Smith, 
1 Head, 93 ; M'Alister v. Montgom- 
ery, 3 Hayw. (Tenn.) 94; Scruggs 
v. Blair, 44 Miss. 406; Goodburn 
v. Stevens, 5 Gill, 1 ; Holland v. 
Fuller, 13 Ind. 195; Tillinghast v. 
Champlin, 4 R. I. 173; 67 Am. Dec. 
510 ; Hauff v. Howard, 3 Jones 
Eq. 440; Lang's Heirs v. Waring, 
25 Ala. 625 ; 60 Am. Dec. 533; 
Collins v. Warren, 29 Mo. 236; 
Piatt v. Oliver, 3 McLean, 27; 
Shearer v. Shearer, 98 Mass. Ill ; 
Wilcox v. Wilcox, 13 Allen, 252. 
But whether real estate purchased 
by partners will be treated as such, 
or as personaty, will be determined 
hy the intention of the parties. If 
their intention is to hold it as co- 
tenants, it will retain its character 
as realty: Hunt v. Benson, 2 
Humph. 459; Dyer v. Clark, 5 Met. 
562; 39 Am. Dec. 697; Smith v. 
Smith, 5 Ves. 193 ; Coder v. Huling, 
27 Pa. St. 88; Collumb v. Read, 24 
N. Y. 513; and it will not be pre- 
sumed from the mere payment of 
the purchase money from the assets 
of the firm that the real property 
was intended to be held in partner- 
ship, and not in cotenancy: Smith 
v. Jackson, 2 Edw. Ch. 28; Cox 
v. McBurney, 2 Sandf. 561 ; Wool- 
dridge v. Wilkins, 3 How. (Miss.) 
360. But see Collumb v. Read, 24 
N. Y. 513. One of two partners 
purchased real estate and paid for 
it with the note of the firm; the 
expenses connected with the pur- 
chase, the discount on the original 
note, the renewals of the same, and 
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nership as such in its firm name. 9 It seems to be settled beyond 
question that an agreement by parol for the formation of a 
partnership in land is binding, aside from the consideration 
that thereby the title to land may be affected. 1 

§ 52. Agreements to establish title to land. — An agree- 
ment to perfect the title to land or to have an adverse title 
determined invalid, it has been held, is an agreement concern- 
ing an interest in land, and must be in writing. 2 Thus, an 
executjon was issued against a debtor, and a surety who was 
ultimately bound, and who was informed that no property be- 
longing to the debtor could be found, desired the sheriff to levy 
the execution on a lot for which the debtor held a bond for 
a conveyance, and said he would see that the title should be 
made good to the purchaser. In an action by a person who be- 
came the purchaser at the sheriff's sale, in reliance on this 
promise, and who sought to obtain a conveyance of the legal 



the taxes levied upon the lot, were 
charged to his individual account 
by the direction of the other part- 
ner. The property was held to have 
been purchased on individual ac- 
count, and the partner, and not the 
firm was held entitled to the profits 
arising from the real estate: Hay's 
Appeal, 91 Pa. St. 265. For a case 
in which lands were held as part- 
nership property, see Causler v. 
Wharton, 62 Ala. 358. 

9 Tidd v. Rines, 26 Minn. 201. 

1 Chester v. Dickerson, 54 N. Y. 
1; 13 Am. Rep. 550; Traphagen v. 
Burt, 67 N. Y. 30; Holmes v. Mc~ 
Cray, 51 Ind. 358; 19 Am. Rep. 
735; Gibbons v. Bell, 45 Tex. 419; 
Speyer v. Desjardins, 32 N. E. Rep. 
283; Case v. Seger, 4 Wash. St. 
492; Fountain v. Menano, 53 Minn. 
443 ; 39 Am. St. Rep. 617. See Bun- 
nell v. Taintor, 4 Conn. 568. An 



agreement to divide profits arising 
from the sale of land is not re- 
quired to be in writing: Babcock 
v. Read, 99 N. Y. 609; Bruce v. 
Hastings, 41 Vt. 380; 98 Am. Dec. 
592; Kilbourne v. Latta, 5 Mackey 
(D. C.) 304 ; 60 Am. Dec. 373; 
Benjamin v. Zell, 100 Pa. St. 33; 
Everhart's Appeal, 106 Pa. St 349; 
Carr v. Leavitt, 54 Mich. 540; Sny- 
der v. Wolford, 33 Minn. 175; 53 
Am. Rep. 22; Miller v. Kendig, 55 
Iowa, 174; Parker v. Siple, 76 Ind. 
345; Hall v. Hall, 8 N. H. 129; 
Graves v. Graves, 45 N. H. 323; 
Mahagan v. Mead, 63 N. H. 130. 
For recent cases relating to this 
subject see ante § 30 and cases 
cited. See, also, notes in 20 L.R.A. 
(N.S.) 298; 7 Am. & Eng. Ann. 
Cas. 1142. 

*DuvalI v. Peach, 1 Gill, 172; 
Reyman v. Mosher, 71 Ind. 596. 
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title, without paying the surety the purchase money, it was 
held that the promise was void because not made in writing. 3 
An agreement for the opening of a street near a party's land 
has been held to* require a writing.* In Virginia, an agree- 
ment to pay an additional amount for land if coal were found 
in it has been held void, because not by deed. 6 



8 Bryan v. Jamison, 7 Mo. 106. 
See Bishop v. Little, 5 Greenl. 367. 
A verbal release of a covenant of 
warranty has been considered in- 
operative: Bliss v. Thompson, 4 
Mass. 488. Whether an agreement 
to pay off encumbrances was not 
required to be by deed appears to 
have been considered a doubtful 
question by the court in New York : 
Duncan v. Blair, 5 Denio, 196. A 
verbal guaranty of title, or an 
agreement to pay the expense of 
searching the title, need not be in 
writing: Jeakes v. White, 6 Ex. 
873; Huntington v. Wellington, 12 
Mich. 10; Doggett v. Patterson, 18 
Tex. 158. See, also, Evans v. 
Hardeman, 15 Tex. 480; Natchez 
v. Vandervelde, 31 Miss. 706; Mil- 
ler v. Roberts, 18 Tex. 16; 67 Am. 
Dec. 688. Nor is a deed necessary 
for mere agreements to deliver or 
account for the proceeds of land: 
Ford v. Finney, 35 Ga. 258; Graves 
v. Graves, 45 N. H. 323; Gwaltney 
v. Wheeler, 26 Ind. 415. 

4 Richter v. Irwin, 28 Ind. 26. 
And the same has been held con- 
cerning an agreement not to build 
within three feet of the street: 
Wolfe v. Frost, 4 Sand. Ch. 72. See 
Rice v. Roberts, 24 Wis. 461; 1 
Am. Rep. 195. Agreements that a 
certain trade shall not be carried 
on on premises or certain buildings 
used thereon need not be by deed: 
Bostwick v. Leach, 3 Day, 476; Lei- 



nau v. Smart, 11 Humph. 308; 
Fleming v. Ramsey, 46 Pa. St. 252; 
nor need agreements for the pay- 
ment of taxes: Preble v. Baldwin, 
6 Cush. 549; Brackett v. Evans, 1 
Cush. 79. There may be a sub- 
stitution of appraisers of the value 
of land by parol although the origi- 
nal appointment may have been by 
writing: Stark v. Wilson, 3 Bibb. 
476. 

5 Heth v. Wooldridge, 6 Rand. 
605; 18 Am. Dec. 751. See Howe 
v. O'Mally, 1 Murph. 287; 3 Am. 
Dec. 693; Fraser v. Child, 4 Smith, 
E. D. 153; Garret v. Malone, 8 
Rich. 335. As to whether an agree- 
ment to pay back a certain pro^ 
portion of the purchase money, in 
case the land shall not equal the 
amount named in the deed, must 
be by deed, see Mott v. Hurd, 1 
Rott, 73; Bradley v. Blodget, Kir- 
by, 22; 1 Am. Dec. 11; Green y. 
Vardiman, 2 Blackf. 324; Dyer v. 
Graves, 37 Vt. 369; Metcalf v. Put- 
nam, 9 Allen, 100. Where the own- 
er of land conveys the coal un- 
der the surface, he retains the title 
to anything beneath the coal, and 
has the right of access to it, though 
the deed does not expressly re- 
serve such right: Chartier's Block 
Coal Co. v. Mellon, and Mansfield's 
C. & C. Co. v. Mellon, 152 Pa. St. 
286, 18 L.R.A. 702, 34 Am. St. Rejk 
645. 
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§ 53. Release of damages affecting land. — When land 
has been condemned under the proceedings authorized under 
the power of eminent domain, an agreement releasing damages 
is not required to be in writing. 6 On the same principle, an 
agreement not to claim damages for the flowing of one's land, 
if another party will erect a dam and mill, need not be in writ- 
ing. 7 An agreement of this character is not the conferring of 
any right, interest, or easement in land, and amounts to no 
more than a waiver of a claim for pecuniary damages. 8 An 
agreement to compensate an owner of land for the expenses 
and outlay incurred by him, caused by the illegal appropriation 
of his land by a municipal corporation for the purpose of 
widening a street, does not require a writing. 8 An interest in 
contingent profits to arise from sales of real estate to be made 
in the future is not an interest in land. 1 

§ 54. Agreement to devise interests in land. — The 

principle is firmly established that a promise to make a will 
of a testator's real property is a contract for the conveyance of 
lands, and must be by a deed or written instrument; 2 and 



6 Embury v. Conner, 3 N. Y. 511 ; 
53 Am. Dec. 325; Fuller v. Plym- 
outh Commissioners, 15 Pick 81. 

7 Smith v. Goulding, 6 Cush. 154. 

8 See, also, Fitch v. Seymour, 9 
Met. 462; Clement v. Durgin, 5 
Greenl . 14. If however, a contract 
with the owner is contemplated by 
the statute authorizing the taking, 
the contract must be in writing: 
Phillips v. Thompson, 1 Johns. Ch. 
131. See, also, McCabe v. Fitz- 
patrick, 2 Leg. Gaz. 138. A deed 
is required whenever an interest in 
land is sold regardless of the na- 
ture of the consideration, provided 
the law recognizes it as a good con- 
sideration : Burlingame v. Burlin- 
game, 7 Cowen, 92; Jack v. McKee, 

Deeds Vol. I.— 6. 



9 Pa. St. 235; Helm v. Logan, 4 
Bibb, 78; Baxter v. Kitch, 37 Ind. 
554; Dowling v. McKenney, 124 
Mass. 47a 

9 Coleman v. Chester, 14 S. C. 
236. 

1 Benjamin v. Zell, 100 Pa. St. 
33. See Babcock v. Read, 50 N. Y. 
Sup. Ct. 126. 

8 Gould v. Mansfield, 103 Mass. 
408 ; 4 Am. Rep. 573; Harwood v. 
Goodright, Cowp. 87; Walpole v. 
Orford, 3 Ves. 402; Caton v. Caton, 
Law R. 1 Ch. 137; 2 H. L. 127. 
Alerding v. Allison, 31 Ind. App. 
397, 68 N. E. 185; Hamilton v. 
Thirston, 93 Md. 213, 48 Atl. 709; 
Lozier v. Hill, 68 N. J. Eq. 300, 
59 Atl. 234; Banta v. Banta, 93 N. 



S2 



THE LAW OF DEEDS. 



[chap. hi. 



when made in this manner, upon a sufficient consideration, it is 
valid and binding, and will be enforced by a court of equity. 8 
So, also, an oral agreement to devise is good if no real estate 
is involved. 4 Likewise, such an agreement may be enforced 
where one of the parties has fully performed his part thereof. 5 

§ 55. Application of rules relative to specific perform- 
ance. — But in case of an oral agreement of this charac- 
ter founded upon a valuable consideration, the rules re- 
lating to specific performance in general apply. Thus, pay- 
ment of money will not be sufficient to take the case out of the 
statute. 7 But when possession has been taken, improvement 
made, or other acts have been done, which in equity are con- 
sidered part performance, such an agreement will be en- 
forced. 8 "There can be no doubt but that a person may make 
a valid agreement binding himself legally to make a particu- 



Y. Supp. 393, 103 App. Div. 172; 
Kling v. Bordner, 65 Ohio St. 86, 
61 N. E. 148; Goodloe v. Goodloe, 
116 Tenn. 252, 6 L.R.A.(N.S.) 703, 
92 S. W. 767; In re Sheldon's Es- 
tate, 120 Wis. 26, 97 N. W. 524. 

8 Wright v. Tinsley, 30 Mo. 389; 
Davison v. Davison, 2 Beasl. 246; 
Van Dyne v. Vreeland, 3 Stock. 
370; Maddox v. Rowe, 23 Ga. 431; 
Johnson v. Hubbell, 2 Stockt. Ch. 
332; 67 Am. Dec. 773; Brinker v. 
Brinker, 7 Pa. St. 53, 2 Story Eq. 
Juris. §§ 785, 786; 3 Parsons on 
Cont. 406. A valid agreement to 
dispose of property by will may be 
enforced against the heirs, devisees 
or personal representatives of the 
grantor after his death. Dickens v. 
McKinley, 163 111. 318, 54 Am. St. 
Rep. 471. 

*Whiton v. Whiton, 179 111. 32, 
53 N. E. 722. 

5 Soper v. Galloway, 129 Iowa, 



145, 105 N. W. 329. See, also, Coul- 
son v. Mission etc., 84 N. Y. Supp. 
49, 87 App. Div. 165. This is upon 
the theory that part performance 
takes the contract out of the stat- 
ute of frauds. 

8 Turnispeed v. Sirrine, 57 S. C. 
559, 35 S. E. 757, 76 Am. St. Rep. 
580; Johnson v. Hubbell, 10 N. J. 
Eq. 332, 66 Am. Dec. 773 and note. 
See, also, Burns v. Smith, 21 Mont 
251, 69 Am. St Rep. 653. But see 
Goodloe v. Goodloe, 116 Tenn. 252, 
6 L.R.A.(N.S.) 703, 92 S. W. 767. 

* Harder v. Harder, 2 Sandf. Ch. 
17. 

8 Gupton v. Gupton, 47 Mo. 37 ; 
Mundorff v. Kilbourn, 4 Md. 459; 
Campbell v. Taul, 3 Yerg. 548; 
Johnson v. Hubbell, 2 Stockt. Ch. 
332; 67 Am. Dec. 773; Quacken- 
bush v. Ehle, 5 Barb. 469. And 
see Frisby v. Parkhurst, 29 Md. 
58; 96 Am. Dec. 503; Semmes v. 
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lar disposition of his property by last will and testament. The 
law permits a man to dispose of his property to a particular in- 
dividual, or for a particular purpose, as well by will as by a 
conveyance to be made at some specified future period, or up- 
on the happening of some future event. It may be unwise for 
a man, in this way, to embarrass himself as to the final dis- 
position of his property, but he is the disposer by law of his 
own fortune, and the sole and best judge as to the time and 
manner of disposing of it. A court of equity will decree the 
specific performance of such an agreement upon the recognized 
principles by which it is governed in the exercise of this branch 
of tis jurisdiction." 9 In some states the statute requires 
such agreements to be in writing. 

§ 56. Parol evidence. — An agreement for the execu- 
tion of a written contract to sell land must also be by written 
instrument. For this is an agreement that one of the parties 
shall ultimately sell the land. 1 Evidence is not admissible to 
prove that a deceased person had said, during his lifetime, that 
he had sold the land of which he was the presumable owner to 



Worthington, 38 Md. 298; Fardy 
v. Williams, 38 Md. 493; Brinker 
v. Brinker, 7 Pa. St. 53. 

9 Chancellor Williamson, in John- 
son v. Hubbell, 2 Stockt. Ch. 332, 
336, 67 Am. Dec 773. The chan- 
cellor continued: "In the case of 
Rivers v. Executors of Rivers, 3 
Desaus. Eq. 195, 4 Am. Dec. 609, 
the court, in sustaining the proprie- 
ty of a court of equity recognizing 
and enforcing such an agreement, 
very properly remarked that a man 
might renounce every power, bene- 
fit, or right which the laws give 
him, and he will be bound by his 
agreement to do so, provided the 
agreement be entered into fairly, 
without surprise, imposition, or 
fraud, and that it be reasonable and 



moral:" See, also, Izard v. Izard's 
Exrs., 1 Desaus Eq. 116; Lewis v. 
Maddocks, 6 Ves. Jr. 150; Fortes- 
cue v. Hennah, 19 Ves. Jr. 71; 
Jones v. Martin, 3 Anstr. 882 ; Pod- 
more v. Gunning, 7 Sim. 644 ; Moor- 
house v. Colvin, 9 Eng. L. & Eq. 
136; Browne on Statute of Frauds. 
§263. 

1 Sands v. Thompson, 43 Ind. 18: 
Trammell v. Trammell, 11 Rich. 
471; Ledford v. Ferrell, 12 Ired. 
285; Yates v. Martin, 1 Chand. 118; 
Lawrence v. Chase, 54 Me. 196. An 
agreement to make a contract foi 
the sale of land must comply with 
the statute of frauds, Alabama etc 
Co. v. Jackson, 121 Ala. 172, 7* 
Am. St. Rep. 46. See, also, Lyor*s 
v. Bass, 108 Ga. 573, 34 S. E. 721 
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the plaintiff. This, while a declaration against interest, is, 
standing alone, insufficient to establish a contract to sell be- 
cause it is not in writing. This principle is beyond question. 
The introduction of such evidence would lead to the same 
consequences as evidence by parol of a contract for the sale 
of the land. 2 

§ 57. Growing crops. — Upon the question whether 
growing crops, and other natural products of the soil, are such 
interests in land that a deed or written instrument is required 
for their conveyance there has been a marked, and perhaps ir- 
reconcilable, conflict in the decisions. It is not our intention 
to enter into an exhaustive examination of the subject, but to 
state briefly what seem to be the proper conclusions to be de- 
duced from the authorities. In England, the decisions have 
been peculiarly inconsistent. In one case Lord Littledale said : 
"I am of opinion that a sale of the produce of the land, wheth- 
er it be in a state of maturity or not, provided it be in actual 
existence at the time of the contract, is not a sale of lands, 
tenements, or hereditaments, or any interest in or concerning 
them, within the meaning of the fourth section of the statute 
of frauds. The words, 'lands, tenements, and hereditaments/ 
in that section, appear to me to have been used by the legisla- 
ture to denote a fee simple, and the words, 'any interest in or 
concerning them/ were used to denote a chattel interest, or 
some interest less than a fee simple. . . . The legislature 
contemplated an interest in land which might be made the 
subject of sale. I think, therefore, they must have contem- 
plated the sale of an interest which would entitle the vendee 
either to the reversion or to the present possssion of the 
land." 8 Where there was a verbal agreement by a defendant 

2 White v. Coombs, 27 Md. 489. 8 Evans v. Roberts, 5 Barn. & C. 

Growing timber is a part of the 829. In that case the defendant 

real estate, and must be conveyed had verbally agreed to purchase of 

by deed: Alt v. Grosclose, 61 Mo. the plaintiff a cover of potatoes, 

App. 409. then in the ground, to be turned up 
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to buy of the plaintiff a quantity of timber standing on the 
ground, though the plaintiff was having it cut down, the court 
held the agreement might be enforced, and was not void be- 
cause not in writing. 4 Whether the produce is fully grown, or 
is in a state of immaturity, has no effect upon the question 
whether it is an interest in land or not. 5 

§ 57a. General rule as to growing crops. — It may 
be stated that the general rule is, that, irrespective of the fact 
whether the crops are growing or matured, if they, however, 
are the product of yearly labor and cultivation, although not 
severed from the soil, they are to be considered as personal 
property, and, therefore, may be sold without the necessity of 



by the plaintiff, for a certain price. 
The court held a writing was not 
necessary, and Justice Holroyd 
said: "This is to be considered 
a contract for the sale of goods 
and chattels, to be delivered at a 
future period. Although the ven- 
dee might have an incidental right, 
by virtue of his contract, to some 
benefit from the land, while the po- 
latoes were arriving at maturity, 
yet I think he had not an interest 
in the land within the meaning of 
the statute. He clearly had no in- 
terest so as to entitle him to the 
possession of the land for a period, 
however limited, for he was not 

to raise the potatoes 

The plaintiff did not acquire by the 
contract an interest in any specific 
portion of the land. The contract 
only binds tbe vendor to sell and 
deliver the potatoes at a future 
time, at the request of the buyer, 
and he was to take them away." 
Prior to this, in the case of Emmer- 
son v. Heelis, 2 Taunt. 38, where 
an action was brought for the 



breach of a contract to remove a 
quantity of turnips, which were 
growing at the time, and were sold 
by auction, it was said by C. J. 
Mansfield: "Now as to this being 
an interest in land, we do not see 
how it can be distinguished from 
the case of hops." The chief jus- 
tice referred to the case of Wad- 
dington v. Brestow, 2 Bos. & P. 
452. These cases were referred to 
in Evans v. Roberts, supra, and the 
decision in Emmerson v. Heelis re- 
jected. Sec Parker v. Staniland, 11 
East, 362; Sainsbury v. Matthews, 
4 Mees. & W. 343. 

4 Smith v. Surman, 9 Barn. & C. 
561. 

5 Bricker v. Hughes, 4 Ind. 146; 
Sherry v. Picken, 10 Ind. 375 ; Bull 
v. Griswold, 19 111. 631; Bryant 
v. Crosby, 40 Me. 9; Marshall v. 
Ferguson, 23 Cal. 65; Davis v. Mc- 
Farlane, 37 Cal. 636; 99 Am. Dec. 
340; Johnson v. Moss, 45 Cal. 515. 
But see Powell v. Rich, 41 III. 
466. 
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a writing. 6 Growing crops verbally reserved by the grantor 
of the owner do not pass by the assignment of the owner's in- 
terest in a farm. 7 Hops growing on the vines are to be deemed 
personal property. 8 But it has been held that a contract for 
the sale of hops to be grown in the future must be in writ- 
ing. 9 Hop roots in the ground may be conveyed without a 
writing. 1 Growing grasses are generally deemed to be an in- 
terest in the land, for the sale of which a writing is necessary. 2 
Nursery stock may be sold without a writing. 3 Potatoes grow- 
ing in the ground may be sold by parol. 4 Corn, which is an 
annual crop produced by labor and cultivation, is to be deemed 
personalty, that may be sold, without the necessity of a writ- 
ing. 5 

§ 58. Occupancy of the land. — If the purchaser is en- 
titled to the occupancy of the land during the time elapsing be- 
tween the sale and contemplated delivery for the purpose of 
tilling the soil, the contract is then for an interest in land, and 



« Davis v. McFarlane, 37 Cal. 65, 
99 Am. Dec. 340; Marshall v. Fer- 
guson, 23 Cal. 65; Newcomb v. 
Ramer, 2 Johns. 421, note; Whip- 
ple v. Foot, 2 Johns. 418, 3 Am. 
Dec. 442; Craddock v. Riddlesbar- 
ger, 2 Dano, 605; Bricker v. 
Hughes, 4 Ind. 146; Sherry v. Pick- 
en, 10 Ind. 375; Bull v. Griswold, 
19 III. 631 ; Green v. Armstrong, 

1 Denio, 550; Carson v. Browder, 

2 Lea. 701; Holt v. Holt, 57 Mo. 
App. 272, Garth v. Caldwell, 72 Mo. 
622; Westbrook v. Eayer, 16 N. 
J. L. 81; Dayton v. Dakin, 103 
Mich. 65, 61 N. W. 349. But see 
the later cases in Indiana of Heavil- 
on v. Heavilon, 27 Ind. 509; Har- 
vey v. Million, 67 Ind. 90. 

7 Austin v. Sawyer, 9 Cow. 39. 

8 Frank v. Harrington, 36 Barb. 
415. 



9 Waddington v. Bristow, 2 Bos. 
& P. 452. 

1 Webster v. Zielly, 52 Barb. 482. 

8 Ross v. Cook, 71 Kan. 117, 80 
Pac. 38; Smith v. Leighton, 38 Kan. 
544, 5 Am. St. Rep. 778, 17 Pac. 
52; Ross v. Cook, 71 Kan. Ill, 80 
Pac. 38; Powers v. Clarkson, 17 
Kan. 218; Kirkeby v. Erickson, 90 
Minn. 299, 101 Am. St Rep. 411, 
96 N. W. 705. 

s Whitmarsh v. Walker, 1 Met. 
313. 

4 Sainsbury v. Matthews, 4 Mees. 
& W. 343. 

5 Garth v. Caldwell, 72 Mo. 622. 
See the earlier cases in that state 
of McIIvaine v. Harris, 20 Mo. 457, 
64 Am. Dec. 196, holding that a 
growing crop of wheat was real 
estate. To the same effect is Kerr 
v. Hill, 27 W. Va. 576. 
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requires a deed or written instrument. 6 But the fact that the 
produce may remain in the soil, and will, therefore, derive a 
certain degree of nourishment from it, according to some de- 
cisions, does not make the contract one for an interest in land, 
as, it is said, the land is to be considered a mere warehouse, till 
the defendant may have the opportunity of removing the pro- 
duce. 7 

§ 59. Distinction between fructus industriales and 
prima vestura. — A distinction has been made between 
sales of the fructus industriales, which require annual or 
periodical culture, including grain, vegetables, etc., and sales 
of the prima vestura, comprising growing trees and the like. 8 



6 Evans v. Roberts, 5 Barn. & C. 
829. Lord Littledale said in that 
case: "The legislature contem- 
plated an interest in land which 
might be made the subject of sale. 
I think, therefore, they must have 
contemplated a sale of an interest 
which would entitle the vendee eith- 
er to the reversion or the present 
possession of the land." Mr. Jus- 
tice Holyrod declared that the 
"plaintiff clearly had no interest in 
the land, so as to entitle him to the 
possession of the land for a period, 
however limited, for he was not to 
raise the potatoes." In fact, a con- 
tract of this kind is equivalent to 
a lease. 

7 Bayley, J., in Parker v. Stani- 
Iand, 11 East, 362. In that case 
Lord Ellenborough said: "It is 
probable that in the course of na- 
ture the vegetation was at an end; 
but be that as it may, they [the 
produce, which consisted of pota- 
toes] were to be taken by the de- 
fendant immediately, and it was 
quite accidental if they derived any 



further advantage from being in 
the land." See, also, Warwick v. 
Bruce, 2 Maule & S. 208, where 
Lord Ellenborough said, concern- 
ing a sale of a quantity of potatoes 
growing in the ground : "Whether 
at the time of sale they were cov- 
ered with earth in the Held or in a 
box, still it was a sale of a chat- 
tel." See Cutler v. Pope, 13 Me. 
377. 

8 Scorell v. Boxall, 1 Younge & 
J. 398; Rodwell v. Phillips, 9 Mees. 
& W. 503. Rodwell v. Phillips was 
a case where a contract had been 
made for the sale of all the grow- 
ing fruit and vegetables on a por- 
tion of the vendor's premises. The 
question was whether a stamp was 
necessary under the act requiring a 
stamp upon agreements for any in- 
terest in land. The court held that 
it was, Lord Abinger saying: "The 
difference appears to be between 
annua] productions raised by the 
labor of man, and the annual pro- 
ductions of nature, not referable 
to the industry of man, except at 
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This distinction is observed in Pennsylvania, and there the 
rule prevails that all products coming under the denomination 
of prima vestura are interests in land, and can be conveyed only 
by deed. 9 Thompson, J., upon this subject, said: "The dis- 
tinction in the English books between the prima vestura and 
the fructus industriales of land, namely, the natural growths 
and the products of agriculture, has always been regarded 
with us. We have uniformly held that growing crops pass to 
administrators and not to heirs, and that they are liable to 
be seized and sold on execution as personal chattels of a debtor. 
So in regard to the former, whenever we have spoken on the 
subject there is a concurrence likewise in the doctrine." 1 A 
sale of growing or standing timber is a contract concerning 



the period when they were first 
planted;" and" in another place re- 
marked : "Growing fruit would not 
pass to an executor, but to the 
heir; it could not be taken by a 
tenant for life, or levied upon in 
execution, under a writ of H. fa. by 
the sheriff; therefore it is distinct 
from all those cases where the in- 
terest would pass, not to the heir 
at law, but to some other person": 
See, also, Dunne v. Ferguson, 1 
Hayes, 540; Jones v. Flint, 10 Ad. 
& E. 753; Teall v. Auty, 4 Moore, 
542; Yale v. Seely, 15 Vt. 221 ; Car- 
rington v. Roots, 2 Mees. & W. 
248; Teall v. Auty, 2 B. & B. 101; 
Warwick v. Bruce, 2 Maule & S. 
205; Washbourn v. Burrows, 1 Ex. 
107; Crosby v. Wadsworth, 6 East, 
602. 

9 Pattison's Appeal, 61 Pa. St. 
294; 100 Am. Dec. 637; Bowers v. 
Bowers, 95 Pa. St. 477. 

1 Pattison's Appeal, supra. The 
learned justice, continuing, said: 
"In Ycakle v. Jacob, 33 Pa. St 
376, this court held, that a grant 



to one of a perpetual right to en- 
ter and cut timber on another's 
land for the purpose of repairing 
fences, was within the statute of 
frauds and perjuries; that such a 
right is an interest in land, and 
cannot pass by parol. This case 
was cited and applied in Huff v. 
McCauley, 53 Pa. St. 206 ; 91 Am. 
Dec. 203. Many, if not all the au- 
thorities bearing on this question, 
may be found referred to in the 
arguments and opinions in these 
two cases, and I will not burden 
this opinion with them. We think 
the principle of them is indispu- 
table. Nothing can be drawn from 
the case of Caldwell v. Fulton, 31 
Pa. St. 475, 72 Am. Dec. 760, and 
subsequent cognate cases, in which 
this court has held to the right of 
severance of a freehold estate into 
one or more estates of freehold 
within the same boundaries; that 
is, the mineral under the surface 
to constitute a separate estate from 
the surface land. The distinctive- 
ness of the purposes and uses of 
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an interest in land and within the statute of frauds. 8 The 
reason underlying the rule is that growing timber is an inte- 
gral part of the land upon which it stands and that sales of 
growing timber are as likely to become the subjects of fraud 
and perjury as sales of other parts of land. According to 
these decisions, the question whether a sale is one concerning 
an interest in lands, should depend, not upon the intention of 
the parties, but upon the legal character of the subject matter 
of the contract. It is held, however, in some states, among 
which is Pennsylvania, that a sale of standing timber to be 
immediately cut, may be made by oral contract. 8 The courts 



these interests, renders the division 
natural and not productive of any 
confusion, and very important to 
both interests. But it was never 
held that either was a personal chat- 
tel, or to be so treated. Nor are 
we for a moment to doubt but a 
conveyance of all the timber on a 
man's land, to be taken at discre- 
tion, is not an interest in land 
which may be conveyed by an in- 
strument in writing. That is not 
our question; it is whether such 
an interest is personalty or realty, 
and we unhesitatingly hold it to 
be the latter." 

a Richbourg v. Rose, 53 Fla. 173, 
44 So. 69, 125 Am. St. Rep. 1061, 
12 Am. & Eng. Ann. Cas. 274; 
Hirth v. Graham, 50 Ohio St. 57, 
19 L.R.A. 734, 33 N. E. 90, 40 
Am. St. Rep. 641; Garner v. Ma- 
honey, 115 Iowa, 356, 88 N. W. 
828; King v. State, 43 Fla. 211, 31 
So. 254; Ives v. R. Co., 142 N. C. 
131, 55 S. E. 74, 115 Am. St. Rep. 
732, 9 Am. & Eng. Ann. Cas. 188; 
Antrion Iron Works v. Anderson, 
140 Mich. 702, 104 N. W. 319, 112 
Am. St. Rep. 434; Hodson v. Ken- 
nett, 73 N. H. 225, 60 Atl. 686, 111 



Am. St. Rep. 607; Ala. etc. Co. v. 
Jackson, 121 Ala. 172, 77 Am. St. 
Rep. 46; Kileen v. Kennedy, 90 
Minn. 414, 97 N. W. 126; Cooley 
v. Kansas, 149 Mo. 487; Drake v. 
Howell, 133 N. C. 162, 45 S. E. 
539; Ward v. Gray, 137 N. C. 397, 
49 S. E. 884; Corbin v. Durden, 
126 Ga. 429, 55 S. E. 30; Tremaine 
v. Williams, 144 N. C. 114, 56 S. 
E. 694; Midyette v. Grubbs, 145 
N. C. 85, 13 L.R.A.(N.S.) 278, 58 
S. E. 795; Bayles v. Strong, 93 N. 
Y. Stipp. 346, 104 App. Div. 153; 
Hawkins v Goldsboro etc. Co., 139 
N. C. 160, 51 S. E. 852; Fluharty 
v. Mills, 49 W. Va. 446, 38 S. E. 
521; Walton v. Lowrey, 74 Miss. 
484, 21 So. 243. Standing timber 
is an interest in land. Mee v. Ben- 
edict, 98 Mich. 260, 22 L.R.A. 641, 
57 N. W. 175, 39 Am. St. Rep. 543. 

8 Leonard v. Medford, 85 Md. 
666, 37 L.R.A. 449, 37 Atl. 365; 
In re Benjamin, 140 Fed. 320; Rob- 
bins v. Farwell, 193 Pac. 37, 44 
Atl. 260; McClintock's Appeal, 71 
Pa. St. 365 (distinguishing and ap- 
proving Pattison's Appeal, 61 Pa. 
St. 294, 100 Am. Dec. 637, supra) ; 
Fish v. Capwell, 18 R. I. 667, 25 
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which adopt this rule do so upon the theory that the intention 
of the parties to the contract is to regard the timber as per- 
sonalty, and that they deal with it as such and not as an in- 
terest in, or a part of, realty. The contract to sell the tim- 
ber, therefore, operates as a constructive severance of the trees 
from the soil. 4 If, however, the trees are not to be removed 
immediately, the parol contract for their sale falls within the 
Statute of Frauds. It is very generally held that a parol sale 
of growing timber will operate to give to the vendee a revo- 
cable license under which he may enter upon the land and cut 
and remove the timber. 6 Consequently, in such a case, title 
passes to all timber which has been severed from the soil, and 
thereby converted into personal property, prior to the revoca- 
tion of the license. 8 

§ 60. The distinction in New York* — In New York, 
also, the distinction between fructus industriales and prima 
vestura is observed, and in that state, poles whose use was 
necessary in the cultivation of hops, and which were taken 
down for the purpose of gathering the crop, and had been 



L.R.A. 159, 29 Atl. 840, 49 Am. 
St. Rep. 807; Emerson v. Shores, 
95 Me. 237, 49 Atl. 1051, 85 Am. 
St. Rep. 404; White v. Foster, 102 
Mass. 378. See also Turner v. 
Planter's etc. Co., 92 Miss. 767, 46 
S. 399; Dorris v. King (Tenn.), 
54 S. W. 683. 

4 Wiggins v. Jackson, 24 Ky. L. 
Rep. 2189, 73 S. W. 779; King v. 
Cheatham, 31 Ky. L. Rep. 1176, 
104 S. W. 751; Miller v. Zufall, 113 
Pa. 317, 6 Atl. 350. 

5 Richbonrg v. Rose, 53 Fla. 173, 
44 So. 69, 125 Am. St. Rep. 1061, 
12 Am. & Eng. Ann. Cas, 274; 
Spacey v. Evans, 152 Ind, 431, 52 
N, E. 605; White v. King, 87 Mich. 
107, 49 N. W. 518; Fluharty v. 
Mills, 49 W. Va. 446, 38 S. E. 521. 



6 Richbonrg v. Rose, 53 Fla. 173, 
44 So. 69, 125 Am. St. Rep. 1061, 
12 Am. & Eng. Ann. Cas. 274; 
White v. King, 87 Mich. 107, 49 
N. W. 518; Hodson v. Kennett, 73 
N. H. 225, 60 Atl. 686. A convey- 
ance of a tract of land in fee 
simple, to wit, all of the timber 
thereon, is a conveyance of the 
timber with an interest in the land, 
with the right to cut it at any time 
without importing into such a grant 
that it must be cut within a rea- 
sonable time: Lodwick Lumber Co. 
v. Taylor, 100 Tex. 270, 98 S. W. 
238, 123 Am. St. Rep. 803. But 
see Hall v. Eastman etc. Co., 89 
Miss. 588, 119 Am. St. Rep. 709. 
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piled in the yard to be replaced when the season for hop rais- 
ing returned, have been considered a part of the real estate. 7 
Therefore, in that state a valid sale of trees growing on land 
can be made only by a written instrument. 8 The court re- 
ferred to the conflict between the decisions, and observed that 
the question had not been decided before in that state, and 
said : "We are, therefore, as it seems to me, at full liberty to 
adopt a broad principle, if one can be found, which will de- 
termine this precise question in a manner which our judg- 
ments shall approve, and especially if it be equally applicable 
to other and analogous cases." From an examination of the 
authorities the court drew the following distinction : "An in- 
terest in personal chattels may be created without a deed or 
conveyance in writing, and a contract for their sale may be 
valid, though by parol. But an interest in that which is land 
can only be created by deed or written conveyance, and no con- 
tract for the sale of such an interest is valid unless in writing. 
It is not material, and does not affect the principle that the 
subject of the sale will be personal property when transferred 
to the purchaser. If when sold it is in the hands of the seller 
a part of the land itself, the contract is within the statute. 
These trees were part of the defendant's land and not his per- 
sonal chattels. The contract for their sale and transfer being 
by parol was therefore void." 9 

§ 61. Other States. — In New Jersey, the rule is that 
trees and such other products as are the natural and perma- 



7 Bishop v. Bishop, 11 N. Y. 123; 
62 Am. Dec. 68. See, also, Vore- 
beck v. Roe, 50 Barb. (N. Y.) 302; 
Thompson v. Poor, 57 Hun, (N. 
Y.) 285, 10 N. Y. Supp. 597; Bayles 
v. Strong, 93 N. Y. Supp. 346, 104 
App. 153; McGregor v. Brown, 10 
N. Y. 114. 

8 Green v. Armstrong, 1 Denio, 
550. 



9 Green v. Armstrong, supra. See, 
also, Warren v. Leland, 2 Barb. 
613; Bank of Lansingburgh v. 
Crary, 1 Barb. 542; Pierrepont v. 
Barnard, 6 N. Y. 292; Kilmore v. 
Howlett, 48 N. Y. 569; Boyce v. 
Washburn, 4 Hun, 792. 
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nent growth of the soil cannot be deemed as possessing the 
nature of emblements or fructus industriales ; they are a part 
of the inheritance, and can become personalty only by an ac- 
tual severance, or a severance in law as the effect of a proper 
instrument of writing. 1 This distinction is made by the courts 
likewise in New Hampshire 2 and Indiana, 8 and it seems also 
in Vermont 4 and Mississippi. 6 In a recent case in England, 
it seems that the distinction made in the early cases as to the 
nature of the crop has been rejected. 6 

§ 62. Opposite view where this distinction is not ob- 
served. — Several of the American courts have refused to 
observe the distinction sought to be made, and their decisions 
are thus in harmony with the latest English case. We can see 
no just reason for this distinction. If the product is attached 



1 Slocum v. Seymour, 36 N. J. 
L. 138; 13 Am. Rep. 432; O'Donnell 
v. Brehen, 36 N. J. L. 257. See 
Westbrook v. Eager, 1 Har. (Del.) 
81. 

8 Howe v. Batchelder, 49 N. H. 
204; Kingsley v. Holbrook, 45 N. 
H. 313; 86 Am. Dec. 173; Putney 
v. Day, 6 N. H. 430; 2S Am. Dec. 
470; Hodsdon v. Kennett, 73 N. 
H. 225, 60 Atl. 686. 

8 Owens v. Lewis, 46 Ind. 488; 
15 Am. Rep. 295; Cool v. Peters 
Box & Lumber Co., 87 Ind. 531; 
Terrell v. Frazier, 79 Ind. 473. See 
Armstrong v. Lawson, 73 Ind. 498. 
See, also, Watson v. Adams, 32 
Ind. App. 281, 69 N. E. 696; Hos- 
tetter v. Auman, 119 Ind. 7, 20 
N. E. 506. 

* Buck v. Pickwell, 27 Vt. 157; 
Ellison v. Brigham, 38 Vt. 64; Fitch 
v. Burk, 38 Vt. 687; Sterling v. 
Baldwin, 42 Vt. 306. In the last 
case, however, the court seems to 



sanction the rule that no distinc- 
tion should be made while admit- 
ting the correctness of its other 
decisions, saying: "We are not 
supposed to give that opinion the 
force of authority beyond the very 
point of judgment." 

5 Harrell v. Miller, 35 Miss. 700; 
72 Am. Dec. 154. See, also, Pow- 
ers v. Clarkson, 17 Kan< 218; Car- 
rier v. Gordon, 21 Ohio St. 605; 
Kerr v. Connell, Bert. 133; Daniels 
v. Bailey, 43 Wis. 566; Young v. 
Lego, 36 Wis. 394; Jackson v. 
Evans, 44 Mich. 510; Lyle v. Shin- 
nebarger, 17 Mo. App. 66. See in 
this connection Teal v. Auty, 2 
Brod & B. 99, 6 E. C. L. 54; 
Scorell v. Boxall, 1 G. & J. 396. 

6 Marshall v. Green, 1 C. P. D. 
L. R. 35. This decision was made 
in 1875 in the common pleas divi- 
sion of the English high court of 
justice. 
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to or imbedded in the soil, its character as realty or personalty 
ought to be determined, independently of the inquiry whether 
it requires periodical care and cultivation. This is the rule 
that prevails in Maine, Kentucky, Maryland, and perhaps Con- 
necticut. 7 In Massachusetts, growing timber may be trans- 
ferred without a deed ; 8 and so may a building sold without 
the land on which it stands. 9 But if a severance from the 
land is not contemplated, and it is intended to pass a title to 
the standing crop as such, a deed or writing is required. 1 The 
licensed enter upon the land may be revoked before an actual 
entry and severance, and no title having passed to the pur- 
chaser he will have no right to enter upon the land to remove 
the property. 2 It cannot be said to be settled that the charac- 
ter of the crop is or is not the criterion by which to determine 
the necessity for a deed. But our view, as we have stated, is 
that the distinction is a refinement without practical value and 
unfounded in reason. Upon the subject, generally, the prin- 
ciple running through the authorities seems to be that if the 
agreement provides or fairly implies that the purchaser is to 
have possession of the land, as part of the bargain, then it 
becomes an agreement for an interest in land. But if the right 
to enter is simply incidental to the contract, and is not express- 



7 Cutler v. Pope, 13 Me. 377. See 
5afford v. Annis, 7 Greenl. 168; 
Bryant v. Crosby, 40 Me. 9, 23; 
Erskine v. Plummer, 7 Greenl. 447; 
22 Am. Dec. 216; Caine v. Mo 
Guire, 13 Mon. B. 340; Byassee v. 
Reese, 4 Met. (Ky.) 372; 83 Am. 
Dec. 481; Smith v. Bryan, 5 Md. 
151; 59 Am. Dec. 104; Bostwick v. 
Leach, 3 Day, 476; Poor v. Oak- 
man, 104 Mass. 316; Douglas v. 
Shumway, 13 Gray, 502. 

8 Claflin v. Carpenter, 4 Met. 580, 
38 Am. Dec. 381. 

• Shaw v. Carbrey, 13 Allen, 462. 
1 Poor v. Oakman, 104 Mass. 309; 



Giles v. Simonds, 15 Gray, 441; 77 
Am. Dec. 372. See Knox v. Haral- 
son, 2 Tenn. Ch. 232. 

2 Poor v. Oakman, 104 Mass. 309. 
And see Drake v. Wells, 11 Allen, 
141 ; Giles v. Simonds, 15 Gray, 
441; 77 Am. Dec. 372; Nettleton 
v. Sikes, 8 Met. 34; Nelson v. Nel- 
son, 6 Gray, 385; Stearns v. Wash- 
burn, 7 Gray, 187; Lamson v. Patch, 
5 Allen, 586, 81 Am. Dec. 765; Bur- 
ton v. Scherpf, 1 Allen, 133; 79 
Am. Dec. 717 ; Whitmarsh v. Walk- 
er, 1 Met. 313; Boyce v. Washburn, 
4 Hun, 792; White v. Foster, 102 
Mass. 375. 
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ly provided for by the contract, the sale is not of land but of 
goods merely. 8 It was held in Michigan, where an oral agree- 
ment was made for the conveyance of a farm and also for the 
transfer of the wheat growing thereon, that, as the former 
agreement was void because not in writing, the latter being 
connected with it was also void, though otherwise it might 
not be.* 

§ 63. Easements are interests in lands. — By the com- 
mon law, incorporeal hereditaments could be transferred only 
by deed, and this, of course, still remains the law. Hence, a 
right to a drain running through adjoining land can be cre- 
ated only by deed. 6 So a legal right of way can pass only by 



8 See Sterling v. Baldwin, 42 Vt. 
306. A contract by a creditor to 
take control of a debtor's planta- 
tion and sell the crops when grown 
was held not required to be in writ- 
ing: Burkham v. Mastin, 54 Ala. 
122. A contract made by a child 
with his father to release to his 
brothers all claim in expectancy to 
the father's estate, in consideration 
of a conveyance of land to him, 
need not be in writing: Galbraith 
v. McLain, 84 111. 379. Where an 
oral agreement was made by the 
owner of land, giving a person the 
right to set out a number of trees, 
and to receive a portion of the 
product during the lifetime of the 
trees, it was held after part per- 
formance not to be void by the 
statute of frauds: Wiley v. Brad- 
ley, 60 Ind. 62. 

* Jackson v. Evans, 44 Mich. 510. 
Under a parol contract whereby 
plaintiff agreed that defendant 
might cut from his land a quantity 
of wood, for which the defendant 
was to execute to plaintiff a deed 



for the land, it was held that the 
plaintiff could not recover on as- 
sumpsit for the value of the wood 
taken by defendant, but as defend- 
ant did not seek to avoid the agree- 
ment, he was bound by the terms 
of the original contract: Green v. 
N. C. R. R. Co., 77 N. C. 95. See 
generally Brittain v. McKay, 1 Ired. 
265, 35 Am. Dec. 738; Purner v. 
Piercy, 40 Md. 212; 17 Am. Rep. 
591; Brown v. Sanborn, 21 Minn. 
402; Bull v. Griswold, 19 111. 631; 
Davis v. McFarlane, 37 Cal. 634; 
99 Am. Dec. 340; Marshall v. Fer- 
guson, 23 Cal. 65. In Indiana it 
is held that a contract for the sale 
of growing trees or standing tim- 
ber is within the statute of frauds: 
Cool v. Peters' Box & Lumber Co., 
87 Ind. 531; Armstrong v. Law- 
son, 73 Ind. 498. 

s Hewlins v. Shippam, 5 Barn. 
& C. 221. In Fentinam v. Smith, 
4 East, 107, Lord Ellenborough 
said : "The title to have the water 
flowing in the tunnel over defend- 
ant's land could not pass by parol 
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deed ; 8 and the right to be buried in a particular vault requires 
a writing for its creation. 7 Pipes for the conveyance of water 
have been deemed an interest in land ; 6 so have pipes laid in 
ground for the conveyance of gas. 9 A right of way cannot ex- 
ist by parol ; it must be created by deed. 1 And when an ease- 



license without deed, and the plain- 
tiff could not be entitled to it, as 
stated in his declaration, by reason 
of his possession of the mill; but 
he had it by license of the defend- 
ant, or by contract with him, and, 
if by license, it was revocable at 
any time." An easement cannot be 
created by parol : Cobb v. Fisher, 
121 Mass. 169; Great Falls etc. Co. 
v. R. Co., 21 Mont. 487, 54 Pac. 
963; Howes v. Barman, 11 Idaho, 
64, 69 L.R.A. 568, 81 Pac. 48, 114 
Am. St. Rep. 255. See, also, Pifer 
v. Brown, 43 W. Va. 412, 49 L.R.A. 
497 and note 27 S. E. 399. But 
an executed parol license may be- 
come an easement : Joseph v. Wild, 
146 Ind. 249, 45 N. E. 467. 

6 Lord Denman, C. J., in Tickle 
v. Brown, 4 Ad. & E. 369; Phoenix 
Ins. Co. v. Haskett, 64 Kan. 93, 67 
Pac. 446; Long v. Mayberry, 96 
Tenn. 378, 36 S. W. 1040; Laesch 
v. Morton, 38 Colo. 171, 87 Pac. 
1081; Dummer v. U. S. etc. Co., 
153 Mich. 622, 117 N. W. 317; Ba- 
shore v. Mooney 4 Cal. App. 276, 
87 Pac. 553; Storseth v. Folsom, 
45 Wash. 374, 88 Pac. 632; Cape 
etc. Co. v. Wingerter, 124 Mo. App. 
426, 101 S. W. 1113; Jones v. Stov- 
er, 131 Iowa, 119, 6 L.R.A.(N.S.) 
154, 108 N. W. 112. 

7 Bryan v. Whistler, 8 Barn. & 
C. 298. See, also, Cocker v. Cow- 
per, 1 Comp. M. & R. 418; Monk 
v. Butler, Cro. Jac. 574; Hoskins v. 



Robins, 2 Vent. 123; Harrison v. 
Parker, 6 East, 154. Under a deed 
by tenants in common, reciting that 
a small portion of the land has been 
laid off for burial purposes, and ex- 
cepting and reserving to the grant- 
ors and their heirs the right of 
future interment, and a right of 
way across the granted premises, 
the heirs of the grantors, having 
succeeded to the latter's rights, may 
protect the graves and monuments 
from spoliation by a person claim- 
ing under the deed: Mitchell v. 
Thorne, 134 N. Y. 536; 30 Am. 
St. Rep. 699. 

6 Rex v. Bath, 4 East, 609. 

9 Rex v. Brighton Gas Co., 5 
Barn. & C. 466. And see Philbrick 
v. Ewing, 97 Mass. 133, 136; Wil- 
liams v. Morris, 8 Mees. & W. 488. 

1 Fitch v. Seymour, 9 Met. 462; 
Chapin v. Noyes, 6 Wend. 461. In 
Hays v. Richardson, 1 Gill & J. 
366, it was held that a grant of a 
right to open a road must, be ac- 
knowledged and recorded in ac- 
cordance with the recording laws. 
This was also held in Wright v. 
Freeman, 5 Har. & J. 467. See, also. 
Cook v. Stearns, 11 Mass. 533; Rus- 
sell v. Scott, 9 Cowen, 279; Morse 
v. Copeland, 2 Gray, 302; Houston 
v. Laffee, 46 N. H. 505, 507; Cur- 
tis v. Jackson, 13 Mass. 507; Anon, 
v. Deberry, 1 Hayw. 248; Hull v. 
Chaffee, 13 Vt. ISO; Bullen v. Run- 
nells, 5 N. H. 255; 9 Am. Dec. 55; 
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ment has been once created, it can be conveyed only by deed. 2 
The right to abut and erect a dam upon the land of another 
for a permanent purpose can be granted only by deed.* So 
an agreement by an occupant of leased lands to permit a rail- 
road company for a term of years to lay a track on the lands 
and take stone and soil 'therefrom must be in writing, or it 
will be void. 4 The charter of a water power company au- 
thorized them to divert the water of a river on obtaining the 
written consent of the riparian owners. But this, as it was held, 
did not dispense with the necessity of a deed. Such a right is 
an incorporeal hereditament, and the consent alone was noth- 
ing but a license. 5 An agreement on the part of a railroad 
company to establish a turn-out track and stopping place near 
the land of another, and to stop there with freight and pas- 
senger trains, must be in writing, because it would create a 
negative easement in the company's land. 6 The right to enter 



Thompson v. Gregory, 4 Johns. 81, 
4 Am. Dec. 255. 

8 Ferrell v. Ferreli, 1 Baxt. 329. 
The right to overflow land of a 
party without paying damages can- 
not be established by proof of a 
parol agreement or license made 
with his grantors: Seidensparger 
v. Spear, 17 Me. 123, 35 Am. Dec. 
234. But the damages occasioned 
by flowing may be waived by pa- 
rol : Clement v. Durgin, 5 Me. 9. 
Trees on the land and the right of 
pasturage cannot be reserved by the 
grantor by a parol contract: Dod- 
der v. Snyder, 110 Mich. 69, 67 
N. W. Rep. 1101. 

8 Moulton v. Faught, 41 Me. 298. 
Equity will enforce a parol agree- 
ment to construct a ditch and keep 
it in repair or the mutual benefit 
of several parties, if in pursuance 
of this agreement they have per- 
formed labor and paid their share 



of the expenses: Gooch v. Sulli- 
van, 13 Nev. 78. 

4 Cayuga R. R. Co. v. Niles, 20 
N. Y. Sup. Ct. 170. But a contract 
of this nature will, while unre- 
voked, justify acts done under it as 
an oral license: Cayuga R. R. Co. 
v. Niles, 20 N. Y. Sup. Ct. 170. 

s Veghte v. Raritan etc. Co., 19 
N. J. Eq. 142. 

6 Pitkin v. Long Island R. R. Co., 
2 Barb. Ch. 221 ; 47 Am. Dec. 320. 
An agreement as part of the con- 
sideration to pay a mortgage need 
not be in writing: Tuttle v. Arm- 
stead, 53 Conn. 175. It has been 
held that an oral agreement to re- 
fund pro rata for a deficiency in the 
quantity of land can be enforced: 
Sherrill v. Hagan, 92 N. C. 345. 
So can an oral promise by a ven- 
dee to pay a bond made by his 
vendor to the latter's vendor : Ford 
v. Finney, 35 Ga. 25a So can an 
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upon land and dig for and remove ore therefrom is an in- 
terest in land and under the Statute of Frauds, contracts con- 
ferring that right must be in writing. 7 But a mere license to 
do something on the land creates no interest in land and may 
therefore rest in parol. 8 



oral agreement to purchase a 
mortgage on the owner's land, 
sell the same, and after de- 
ducting the indebtedness, pay the 
balance to such owner: McGinnis 
v. Cook, 57 Va. 36; 52 Am. Rep. 
115. So can an oral agreement be- 
tween joint owners of land about 
to be sold at foreclosure, that one 
shall buy and hold for both: Cor- 
nell v. Ithaca etc. R. R. Co., 61 
How. Pr. 184. The agreement for 
the sale of the interest of a cestui 
que trust in land must be in writ- 
ing: Holmes v. Holmes, 86 N. C. 
205; McClain v. McClain, 57 Iowa, 
167; Richards v. Richards, 9 Gray, 
313. So must an agreement to res- 
cind a deed: Davis v. Inscoe, 84 
N. C. 396; McEwan v. Ortman, 34 
Mich. 325. An agreement to ad- 
vance money to enable another to 
purchase land need not be in writ- 
ing: Wetherbee v. Potter, 99 Mass. 
354. But if he is to take the title 
in his own name the rule is differ- 
ent : Spencer v. Lawton, 14 R. I. 
494; Wetmore v. Neuberger, 44 
Mich. 362. A promise to pay part 
of the purchase price to a third 
party is not required to be in writ- 
ing: Strong v. Kamm, 13 Or. 172. 
An agreement to purchase land 
must be in writing : Parsons v. 
Phelan, 134 Mass. 109; Henderson 
v. Hudson, 1 Munf. (Va.) 510; 
Linscot v. Mclntire, 15 Me. 201; 
33 Am. Dec. 602; McCormick's Ap- 
Deeds Vol. I.— 7. 



peal, 57 Pa. St. 54; 98 Am. Dec 
191. An oral agreement made for 
the purpose of saving a foreclosure, 
to the effect that the mortgagor 
should convey his interest to the 
mortgagee, and that he should pay 
a certain amount, permit the mort- 
gagor to find a purchaser and 
thereupon would convey to the pur- 
chaser and deliver any surplus re- 
maining over the amount due to the 
mortgagor, was held valid: Rey- 
man v. Mosher, 71 Ind. 596. See, 
also, Hunt v. Elliott, 80 Ind. 245; 
41 Am. Rep. 794. An agreement 
by a purchaser of property sold un- 
der foreclosure that he will recon- 
vey to the mortgagor for tfie 
amount paid for the property must 
be in writing: Rose v. Fall River 
Five Cents Sav. Bank, 165 Mass. 
273. A grantee is bound by an 
oral promise to pay taxes which are 
a lien on the land: Brackett v. 
Evans, 1 Cush. 79; Preble v. Bald- 
win, 6 Cush. 549. But see Duncan 
v. Blair, 5 Denio, 196. 

*Entwhistle v. Henke, 211 III. 
273, 71 N. E. 990, 103 Am. St. 
Rep. 196. 

8 Howes v. Barom, 11 Idaho, 64, 
69 L.R.A. 568, 81 Pac. 48, 114 Am. 
St Rep. 255. 

Other rights in land which it 
has been held cannot be created by 
parol are Rights of drainage, Jones 
v.' Stover, 131 Iowa, 119, 6 L.R.A. 
(N.S ) 154, 108 N. W. 112; Pifer 
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§ 63a. Agreement to assume land contract. — The 
authorities bearing upon the question whether an agreement to 
assume a contract to buy land is within the statute of frauds, 
are by no means numerous. It has recently been decided, 
however, that an oral agreement, made by one who nego- 
tiates a sale of real estate, that he will pay back, at the 
purchaser's option, the money advanced and assume the con- 
tract, is void as being in violation of the Statute of Frauds. 
The court says: "The appellants earnestly contend that 
the oral contract pleaded does not involve the trans- 
fer of any interest in real estate, and hence is not affected 
by the statute. But in this we think they are clearly mistaken. 
Their purchase and their contract had undoubtedly vested in 
them an interest in the real estate, and, stripped of all verbiage, 
their petition alleges merely that the defendant orally agreed 
to take the contract off of their hands, at their option, and to 
himself perform its conditions 'and be substituted in their 
place.' If he had done this, he certainly would have acquired 
all of the interest that the plaintiffs had in the land, and in our 
judgment the allegations of the petition bring the case clearly 
within the statute." 9 If the court had regarded the contract 



v. Brown, 43 W. Va. 412, 49 L.R.A. 
497, 27 S. E. 399; Schultz v. Huff- 
man, 127 Mich. 276, 86 N. W. 823; 
Rights of overflow, Wilmington etc. 
Co. v. Evans, 166 111. 548, 46 N. E. 
1083; Rights of sewerage, Fonda 
etc. Co. v. Olmstead, 81 N. Y. Supp. 
1041, 84 App. Div. 127; Use of a 
partition wall, Tillis v. Treadwell, 
117 Ala. 445, 22 So. 983; Use of a 
passageway, Belser v. Moore, 73 
Ark. 296, 84 S. W. 219; Easement 
of light and air, Hutchins v. Munn, 
22 App. (D. C.) 88; Right of in- 
gress and egress, Peer v. Wads- 
worth, 67 N. J. Eq. 191, 58 Atl. 
379. See, also, Mt. Sterling etc. 
Co. v. Barry (Ky.) 38 S. W. 847; 



Weems v. Mayfield, 75 Miss. 286, 
22 So. 892. But a parol contract 
whereby one gives another right to 
construct irrigation ditch over his 
land is not within the statute: 
Croke v. American etc. Bank, 18 
Colo. App. 3, 70 Pac. 229. See, 
also, New Iberia etc. Co. v. Ramero, 
105 La. 439, 29 So. 876. The gen- 
eral rules as to partial performance 
and estoppel in pais may however 
apply: Hutchins v. Munn, 22 App. 
(D. C.) 88. See, also, Howes v. 
Barman, 11 Idaho, 64, 81 Pac. 4a 
69 L.R.A. 568, 114 Am. St. Rep. 
255. 

9 Sherwin, Ch. J., in Esslinger v, 
Pascoe, 129 la. 86, 3 L.R.A.(N.S.) 
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as one to indemnify the vendee, or as a promise to pay the 
debt incurred, the question presented would have been, of 
course, an entirely different one. The agreement, being re- 
garded as it was by the court as a contract to sell the purchas- 
er's interest in a land contract would necessarily fall within the 
Statute of Frauds. 1 



147, 105 N. W. 362, citing Browne 
Stat. Fr. Sth ed., § 229; Newlin v. 
Hoyt, 91 Minn. 409, 98 N. W. 323; 
Riddell v. Riddell, 70 Neb. 472, 97 
N. W. 609; McCoy v. McCoy, 32 
Ind. App. 38, 69 N. E. 193, 102 
Am. St. Rep. 223; Green v. Hath- 
away, 36 N. J. Eq. 471. See in 
this connection Nortrip v. Her- 
mans, 39 N. Y. Supp. 415, 16 Misc. 
313. 



x Ste Dougherty v. Catiett, 129 
III. 438, 21 N. E. 932. Note 102 
Am. St. Rep. 232, et seq. As to 
whether an agreement to buy land 
for another is within the statute of 
frauds, and. as to what remedies 
the law gives in such a case: See 
note to Johnson v. Hayward, 5 
L.R.A.(N.S.) 112; Schmeat 
Beiseker, 5 L.R.A.(N.S.) 123. 
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WHO MAY CONVEY BY DEED. 



§ 64. Legal capacity to convey— 
General comments. 

65. Capacity to take or transfer 

real estate governed by the 
law ret sita. 

66. Assignment for benefit of 

creditors. 

67. Disability of insanity. 

68. Weakness of mind. 

69. Evidence on issue of mental 

unsoundness. 

70. Nervous excitement. 

71. Deed of person deaf and 

dumb. 

72. Insane husband joining in 

wife's deed. 

73. Deed, when voidable. 

73a. Equitable or common law 
relief. 

74. Deed, when void. 

75. Deed, by whom may be 

avoided. 

76. Restoration of consideration. 

77. Ratification of deed. 

78. Effect of grantor's subse- 

quent insanity on contract 
of purchase. 

79. Disability from intoxication. 

80. Degree of intoxication. 

81. Deeds made under duress. 

82. Threat of legal proceedings. 
82a. Illustrations. 



83. Grantor's will power. 

84. Deeds made under undue in- 

fluence. 
84a. Illustrations. 

85. Disability of infancy. 

86. Deed of minor voidable 

only. 

87. Right of disaffirmance. 

88. Whether affirmance of in- 

fant's deed may be pre- 
sumed from acquiescence. 

89. Same subject. 

90. Opposite view that acqui- 

escence is not affirmance. 

91. Comments. 

92. By what means the deed of 

an infant may be avoided. 

93. Subsequent deed must be in- 

consistent with prior one. 

94. Restoring the consideration 

— General rule. 

95. Exception to rule. 

96. Where minor has not re- 

tained consideration. 
96a. Estoppel. 

97. What is a sufficient ratifi- 

cation of an infant's deed. 

98. Delivery of deed after ma- 

jority. 

99. Purchaser with knowledge of 

infant's prior conveyance. 

100. Deeds of married women. 
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101. Joint deed of husband and 
wife. 

107. Separate acknowledgment of 

married woman. 

108. Deed from husband to wife. 

109. Joint tenants and tenants in 

common. 

110. Deeds by partners. 

111. Subsequent ratification. 

112. Deed by a disseisee. 

113. Right of seisin. 

114. Power of corporations to 
* convey. 

115. Restriction from nature of 

corporations. 

116. The capacity of the grantee. 



117. Deeds to husband and wife- 

Common law. 

118. Estates by entirety. 

119. Husband's name inserted by 

mistake. 

120. Deeds to corporations. 
120a. Deed to trustees of an unin- 
corporated association. 

121. Question between State and 

corporation. 

122. Corporation acting in other 

States. 

123. The parties must be in esse 

at the time the conveyance 
is executed. 



§ 64. Legal capacity to convey — General comments. — 

In general, every person who is legally competent to bind 
himself by contract may convey his property by deed, or may 
empower another to do so for him. There are, however, cer- 
tain disabilities under which persons may be laboring that 
render them incapable of making a valid contract. These dis- 
abilities are said to be either legal, as in the case of married 
women and corporations, or natural, as in the case of insane 
persons. The disability of infancy is either legal or natural, 
depending upon the circumstances of each particular case. 
Some of those who rest under a disability, rendering them, 
to a certain extent incapable of contracting, are permitted 
to convey or acquire title subject to certain restrictions. 1 

§ 65. Capacity to take or transfer real estate governed 
by the law rei sitae. — The transfer and acquisition of title 
to land is governed by the law prevailing in the place where 



1 Cutter v. Davenport, 1 Pick. 81 , 
11 Am. Dec. 149; Darby v. Mayer, 
10 Wheat. 465, 6 L. ed. 367; Chap- 
man v. Robertson, 6 Paige, 627, 31 
Am. Dec. 264; United States v. 



Crosby, 7 Cranch, 115; Hosford v. 
Nichols, 1 Paige, 220; Sill v. Wors- 
wick, 1 Black. H. 665; Coppin v. 
Coppin, 2 P. Wms. 290; Hunter v. 
Potts, 4 Term. Rep. 182. 
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the land is situated. The capacity of a person to take land is 
determined and controlled by the law of the situs. If an alien 
is not permitted to hold land by the laws of the country where it 
lies, it is immaterial what the law of his domicile may be upon 
the subject. 8 "It is a principle too firmly established to admit of 
dispute at this day, that to the law of the State in which land 
is situated must we look for the rules which govern its de- 
scent, alienation, and transfer, and for the effect and construc- 
tion of conveyances." 3 On the subject of the capacity of par- 
ties to transfer lands, Judge Story, adverting to the fact that 
if aliens are excluded by the laws of a country from holding 
lands, the title becomes inoperative as to them, regardless of 
what may be the law of their domicile, thus continues: "So, 
if a person is incapable from any other circumstances of trans- 
ferring his immovable property by the law of the situs, his 
transfer will be held invalid, although by the law of his domi- 
cile no such personal incapacity exists. On the other hand, 
if he has capacity to transfer by the law of the situs, he may 
make a valid title, notwithstanding an incapacity may attach 
to him by the law of his domicile. This is the silent, but irre- 
sistible result of the principle adopted by the common law, 
which has no admitted exception. We may illustrate the prin- 
ciple by an application to cases of common occurrence under 
the dominion of the common law. By that law, a person is 
deemed a minor, arid is incapable of conveying real estate, un- 
til he has arrived at the age of twenty-one years. But by the 



2 Huey's Appeal, 1 Grant Cas. 51 ; 
Kling v. Sejour, 4 La. An. 128; 
Hughes v. Hughes, 14 La. An. 85; 
Clopton v. Booker, 27 Ark. 482; 
Kerr v. Moon, 9 Wheat. 565, 6 L. 
ed. 161 ; Buchanan v. Deshon, 1 
Har. & G. 280; Sewall v. Lee, 9 
Mass. 363. 

8 McGoon v. Scales, 9 Wall. 23, 
19 L. ed. 545, per Mr. Justice Miller. 
See Barnum v. Barnum, 42 Md. 251, 



307; In Re Delehanty's Estate, 11 
Ariz. 366, 17 L.R.A.(N.S.) 173, 95 
P. 109; Dalton v. Taliafero, 101 111. 
App. 592; Boodle v. Jencks, 18 S. 
D. 80, 99 N. W. 98. Ordinarily the 
character of the property as real or 
personal is determined by the law 
of the place where found: New- 
comer v. Orem, 2 Md. 297, 56 Am. 
Dec. 717; Kneeland v. Ensley, 
Meigs 620, 33 Am. Dec. 168. 
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law of some foreign countries minority continues until twenty- 
five or even until thirty years of age. Let us then suppose a 
foreigner, owning lands in England or America (where the 
common law prevails), who is by the law of his domicile in his 
minority, but who is over twenty-one years of age. It is clear 
that he may convey his real estate in England or America, not- 
withstanding such domestic incapacity, for he is of the age 
required by the local law. On the other hand, let us suppose 
a married woman who is domiciled in a foreign country, and 
by the law of that country is incapable of alienating her real 
estate without the consent of her husband, owning real estate 
in England or in America, where she is incapable of alienating 
it without such consent ; she cannot alienate it without the con- 
sent of her husband, and her separate act will be held ipso 
facto void by the law of the situs"* The capacity of husband 
and wife to deal with each other respecting real property is 
to be determined by the lex rex sitce? So, in the absence of 
an antenuptial agreement, the respective rights of husband and 
wife are determined by the lex rei sites regardless of the law 
of the domicile of the parties or of the place at which the mar- 
riage was celebrated. 6 Hence, a deed executed in one state 
by a married woman of land situated in another state accord- 
ing to the laws of former, but not according to the laws of the 



4 Story on Conflict of Laws, § 
431. See Saul v. His Creditors, 5 
Mart., N. S., 569, 16 Am. Dec. 212; 
Phillips v. Hunter, 2 Black. H. 402; 
Goodwin v. Jones, 3 Mass. 514, 3 
Am. Dec. 173; Blake v. Williams, 
6 Pick. 286, 17 Am. Dec. 372; 
Clarke v. Graham, 6 Wheat. 577, 5 
L. ed. 334; Holmes v. Remsen, 4 
Johns. Ch. 460, 8 Am. Dec, 581, 
20 Johns. 254, 11 Am. Dec. 269; 
Milne v. Moreton, 6 Binn. 353, 359, 
6 Am. Dec. 466; Nicholson v. Lea- 
vitt, 4 Sand. 276; Hosford v. Nich- 



ols, 1 Paige, 220; Cockerell v. 
Dickens, 3 Moore P. C. C. 98, 131 ; 
Brodie v. Barry, 2 Ves. & B. 130; 
Wiles v. Cowper, 10 Ohio, 279; 2 
Ham. 124; Curtis v. Hutton, 14 
Ves. Jr. 537; Birthwhistie v. Var- 
dill, 5 Barn. & C. 438; Elliott v. 
Lord Minto, 6 Madd. 16. 

5 Rush v. Landers, 107 La. 549, 
57 L.R.A. 353, 32 So. 95. 

6 McCollum v. Smith, Meigs, 342, 
33 Am. Dec. 147; Newcomer v. 
Orem, 2 Md. 297, 56 Am. Dec. 717. 
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state in which the land is situated is void. 7 But an express 
antenuptial contract will govern as to the real property and is 
to be considered as conferring only a right of action to be en- 
forced by the law lei sitce? 

§ 66. Assignment for benefit of creditors. — The ap- 
plication of the rule that a transfer of real property must con- 
form to the law of the place where it is situated, has often 
been made in cases of assignments for the benefit of creditors. 
A general assignment under the insolvent laws of one State, of 
all the debtor's estate, will not pass the title to real property 
lying in another State unless the assignment is made conform- 
ably to the laws of the latter. Thus, an assignment was made 
by an insolvent debtor in Connecticut of all his property, in- 
cluding land in Massachusetts for the benefit of his creditors 
under a statute of Connecticut ; on the same day he conveyed 
the land in question to the same trustee or assignee, by a deed 
executed in Connecticut, which referred to the assignment for 
the purposes of the conveyance, and which was executed and 
recorded in conformity to the laws of Massachusetts; it was 
held that the assignment made under the provisions of the 
Connecticut statute was void as to land in Massachusetts, and 
that as the subsequent deed was ancillary to the statutory as- 
signment, it was without consideration, and void as against 
creditors in Massachusetts who had attached the land after 
the recording of such deed. 9 A similar decision was made in 



* Smith v. Ingram, 130 N. C. 100, 
61 L.R.A. 878, 40 S. E. 984. 

8 Lyon v. Knott, 26 Miss. 548; 
Besse v. Pellochoux, 73 111. 285, 24 
Am. Rep. 242. Also, see Ordo- 
naux v. Rey, 2 Sandf. Ch. (N. Y.) 
33. 

9 Osborn v Adams, 18 Pick. 246. 
Wilde, J., delivering the opinion of 
the court, said: As to the assign- 
ment under the statute of Connecti- 



cut, it is very clear that Powell's 
[the insolvent debtor's] title to real 
estate within this commonwealth 
could not pass thereby. The title 
and disposition of real estate is ex- 
clusively subject to the laws of the 
country where it is situated, which 
alone can prescribe the mode by 
which a title to it can pass : M'Cor- 
mick v. Sullivant, 10 Wheat. 202, 
6 L. ed. 303, This statutory assign- 
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New Jersey, in a case where an insolvent debtor who was ar- 
rested in Virginia, and was in custody under civil process, pe- 
titioned for his discharge under the insolvent laws of Virginia, 
and in compliance with the provisions of the statute executed 
a deed to the sheriff of certain real estate in New Jersey, de- 
scribed in the schedule accompanying his petition in insolvency. 
A bill was filed in New Jersey to enforce the execution of the 
trusts upon which the deed was executed, but the court held 
that the general assignment could not pass title to real estate 
in New Jersey, and that though the deed to the sheriff was ab- 
solute upon its face, it was merely ancillary to the general as- 
signment, and hence was burdened with the same trusts and 
designed to effectuate the assignment. The court also held 



ment, therefore, in regard to real 
estate situated in this common- 
wealth, is merely void. It can nei- 
ther pass a title, nor aid one other- 
wise defective. 

"The demandant then must rely 
solely on his conveyance from Pow- 
ell, and this, no doubt, would be 
a valid title against a stranger, or 
anyone not claiming under him. 
But the tenant claims under the 
creditors of Powell, who attached 
the demanded premises in a few 
days after the conveyance to the 
demandant, and these attachments 
have been perfected by entry of 
the actions and judgment duly 
rendered thereon, and levy of exe- 
cutions in due form of law. Such 
being the title of the tenant, it 
appears to us very clear that the 
demandant's title cannot prevail 
against it. The deed to the de- 
mandant was a mere voluntary con- 
veyance. No consideration was 
paid; and although the conveyance 
to the demandant was in trust for 
Powell's creditors, yet they were 



not parties to it, and have not dis- 
charged their debts. It is admit- 
ted that no sale or transfer of the 
demanded premises has been made 
by the demandant, nor has he in 
any way distributed any avails of 
the same. He was not a creditor, 
but a trustee only; and the trust 
was created by the proceedings un- 
der the statute of the State of Con- 
necticut, of which we can take no 
notice. The conveyance was ancil- 
lary to those proceedings, and those 
being void as against Powell's cred- 
itors, it follows conclusively that 
there was no consideration on 
which the conveyance can be main- 
tained against the title derived from 
those creditors. We can take no 
more notice of a trust created un- 
der a foreign government, than we 
can of a will not proved nor re- 
corded in this commonwealth. And 
independent of the proceedings un- 
der the statute of Connecticut, the 
conveyance to the demandant was 
merely voluntary." 
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that the deed was not only fraudulent as against subsequent 
creditors, but also that it was illegal and inoperative as a trans- 
fer of title to real estate, and that it would not recognize or 
execute the trusts arising under it. 1 "The rule rests not only 
upon the acknowledged principle of law applicable to all assign- 
ments, voluntary as well as legal, that the title and dispgsition 
of real estate are exclusively subject to the laws of the country 
where it is situated, which alone can prescribe the mode by 
which title to it can pass, but upon the further reason that the 
laws of one State will not be permitted to control the trust, the 
action of the trustee, and the disposition of the trust property 
in another, the subject of the trust being real estate." 2 It was 
held in New York, where a debtor whose residence was in 
Maryland, had assigned lands in New York to a trustee resid- 
ing in the latter State, that the New York courts, no provision 
repugnant to the laws of New York appearing in the assign- 
ment, would aid in enforcing the execution of the trust at the 
suit of creditors residing in Maryland. 8 It has been held in 
Maryland that a deed executed by a debtor in Delaware, in 
accordance with its laws to trustees for the benefit of creditors, 
but which was not executed, acknowledged, and recorded in 
conformity with the laws of Maryland, will not transfer real 
estate in the latter State. 4 



1 Hutcheson v. Peshine, 16 N. J. 
Eq. 167; Mosselman v. Caen, 34 
Barb. 66; McCulIough v. Rodrick, 
2 Hammond, 234; Rodgers v. Al- 
len, 3 Ohio, 489. But see Lamb 
v. Fries, 2 Pa. St. 83. 

2 Hutcheson v. Peshine, supra. So 
a foreign assignment by a bank- 
rupt, though involuntary will not 
convey realty in Arizona, unless it 
is acknowledged as provided by the 
Arizona statutes. Comity will not 
prevail to the extent of giving ef- 
fect to a foreign statutory convey- 
ance of realty: In re Delehanty's 



Estate, 11 Ariz. 366, 17 L.R.A. 
(N.S.) 173, 95 Pac. 109. 

8 Slatter v. Carroll, 2 Sand. Ch. 
573. See D'lvernois v. Leavitt, 23 
Barb. 63, 80. 

* Houston v. Nowland, 7 Gill. & 
J. 480. In the District of Colum- 
bia preferences are not prohibited; 
in Iowa they are prohibited. It 
was held that a general assign- 
ment executed in the District of 
Columbia, conveying land situated 
in Iowa, was repugnant to the laws 
of Iowa if containing such prefer- 
ences, and hence invalid: Loving v. 
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§ 67. Disability of insanity. — A person who is insane 
is incapable of binding himself by deed or other contract. 5 
The law does not attempt to determine the degree of intelli- 
gence that parties must possess to bind themselves by contract. 
A party is presumed to have legal competency to contract when 
he is in the possession of mental capacity sufficient to transact 
business with intelligence and an understanding of what he is 
doing. 6 Persons who have lost their memory and understand- 



Pairo, 10 Iowa, 282, 77 Am. Dec. 
108. See Cutter v. Davenport, J 
Pick, 81, 11 Am. Dec. 149; Wood 
v. Parsons, 27 Mich. 159; Van Nesl 
v. Yoe, 1 Sand. Ch. 4. 

5 Lord Coke divides persons non 
compos mentis into four classes. 
The first is an idiot or fool natu- 
ral; the second is he who was of 
good and sound memory, and by 
the visitation of God has lost it; 
the third is a lunatic, lunaticus qui 
gaudet lucidis intervallis, and some- 
times is of a good and sound mem- 
ory, and sometimes non compos 
mentis; and the fourth is a non 
compos mentis by his own act, as a 
drunkard: Beverley's Case, 4 Co. 
124, Co. Litt. 274a. And see Hill v. 
Nash, 41 Me. 585, 66 Am. Dec. 266; 
Mulloy v. Ingals, 4 Neb. 115. 
Where a deed perfect in form is 
made by an insane husband and 
his wife of their homestead, the 
deed is not void, but voidable. The 
wife must return the consideration 
if she seeks to avoid the deed: 
Pearson v. Cox, 71 Tex. 246, 10 
Am. St. Rep. 740; Waller v. Julius, 
68 Kan. 314, 74 Pac. 57. But a 
confirmed insane person may in a 
lucid interval make a valid con- 
tract: McPeck v. Graham, 56 W. 
Va. 200. 



*Hovey v. Chase, 52 Me. 305, 
83 Am. Dec. 514; Creagh v. Blood, 
2 Jones & L. 509; Kelly v. Per- 
rault, 5 Idaho, 221, 48 Pac. 45; Cur- 
tis v. Kirkpatrick, 9 Idaho, 629, 75 
Pac. 760; Ring v. Lawless, 190 111. 
520, 60 N. E. 881 ; Nowlen v. Now- 
len, 122 la. 541, 98 N. W. 383; 
Lessiter's Adm'r v. Lessiter's Ex'r, 
63 S. W. 477 (Ky.) ; Chadwell v. 
Reed, 198 Mo. 359, 95 S. W. 227; 
Stringfellow v. Hanson, 25 Utah, 
480, 71 Pac. 1052; Corporation of 
etc. Latter Day Saints v. Watson, 
30 Utah, 126, 83 Pac. 731; Teter 
v. Teter, 59 W. Va. 449, 53 S. E. 
779; Sawyer v. White, 122 Fed. 
223, 58 C. C. A. 587; Nichols v. 
King, 68 S. W. 133 (Ky.) ; Rams- 
dell v. Ramsdell, 128 Mich. 110, 87 
N. W. 81; Hayman v. Wakeham, 
133 Mich. 363, 94 N. W. 1062; Ca- 
sen v. Casen, 116 Tenn. 173, 93 
S. W. 89; Beverage's Committee v. 
Ralston, 98 Va. 625, 37 S. E. 283; 
Cox v. Combs, 51 Tex. Civ. App. 
346, 111 S. W. 1069; Beaty v. Hood, 
229 111. 562, 82 N. E. 350; Nelson 
v. Thompson, 16 N. D. 295, 112 
N. W. 1058; Woodville v. Wood- 
ville, 63 W. Va. 286, 60 S. E. 140; 
Hoey v. Hoey, 65 N. Y. Supp. 778, 
53 App. Div. 208; Fitzgerald v. Al- 
len, 240 111. 81, 88 N. E. 240; Fitz- 
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ing by old age, sickness, or other accident or infirmity, to such 
a degree that they are rendered incapable of transacting their 
business and of managing their property, are considered to be 
of unsound mind. 7 But the mere fact that the intellectual pow- 
ers of the grantor were impaired by age or otherwise is not 
sufficient to set aside a deed if he still retained a full compre- 
hension of the meaning, design and effect of his acts and there 
is no evidence of undue influence. 8 As is said in one case: 



gerald v. Tvedt, 142 la. 40, 120 
N. W. 465; Jones v. Thomas, 218 
Mo. 508, 117 S. W. 1177; West v. 
West, 120 N. W. 925, 84 Neb. 169. 
The fact whether or not the grantor 
comprehends his relations to the 
natural objects of his bounty is 
often considered material: Pepple 
v. Pepple, 13 Ohio Cir. Ct. Rep. 
43; Kime v. Addlesperger, 24 Ohio 
Ct. Rep. 397; Dean v. Dean, 42 
Oregon, 290, 70 Pac. 1039. But it 
is not necessary that he should re- 
member all his collateral relations, 
and their claim upon his bounty 
and be able to give their names 
and addresses: President etc. Bow- 
doin College, 75 Fed. 480. The 
grantor must be able to transact 
rationally the particular business in 
question: Nelson v. Thompson, 16 
N. D. 295, 112 N. W. 1058. But 
he need not understand legal effect 
of words if conveyance is under- 
stood : Moorhead v. Scovel, 210 Pa, 
St. 446, 60 Atl. 13. And if grantor 
has been "as putty" in the hands 
of a stronger will the contract will 
not be sustained: Paulus v. Reed, 
121 la. 224, 96 N. W. 757. 

7 In re Barker, 2 Johns. Ch. 232; 
Dennett v. Dennett, 44 N. H. 531, 
84 Am. Dec, 97. See Northwestern 
Mut, Fire Ins. Co. v. Blankenship, 



94 Ind. 535, 48 Am. Rep. 185. As 
to the effect of insanity upon the 
power to contract, see United States 
Mortgage Co. v. Sperry, 138 U. S. 
313, 34 L. ed. 969 ; Marmon v. Mar- 
mon, 47 Iowa, 121; Chandler v. 
Simmons, 97 Mass. 508, 93 Am. 
Dec. 117; Kingsbury v. Sperry, 119 
111. 279, 10 N. E. Rep. 8; Stubbs v. 
Houston, 33 Ala. 555; White v. 
Farley, 81 Ala. 563, 8 So. Rep. 215; 
Kingman v, Harmon, 131 111. 171; 
23 N. E. Rep. 430; Howell v. Grif- 
fiths, 22 Atl. Rep. 928 (N. J. Ch. 
Sept. 26, 1891) ; Brigham v. Fayer- 
weather, 144 Mass. 48; 10 N. E. 
Rep. 735 ; Van Horn v. Keenan, 28 
111. 445; Bond v. Lockwood, 33 III 
213; Day v. Seely, 17 Vt. 542 j Val- 
pey v. Rea, 130 Mass. 384; Kings- 
bury v. Powers, 131 111. 182, 22 N. 
E. Rep. 479; Chancellor v. Donnell, 

95 Ala. 342, 10 So. Rep. 910; Pid- 
cock v. Potter, 68 Pa. St. 42, 8 Am. 
Rep. 181; Rawdon v. Rawdon, 28 
Ala. 565; In re Carmichael, 36 Ala. 
514; Hull v. Louth, 109 Ind. 315, 
10 N. E. Rep. 270, 58 Am. Rep. 405; 
Lacy v. Rollins, 74 Tex. 566, 12 S. 
W. Rep. 314; Curtis v. Brownell, 
42 Mich. 165, 3 N. W. Rep. 936. 

8 Lindsey v. Lindsey, 50 111. 79, 
99 Am. Dec. 489, note; Argo v. 
Coffin, 142 111. 368, 34 Am. St. Rep. 
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"Old men, especially when troubled, are very forgetful, very 
absent minded; but that does not show that when they come 
down to the actual act of making the transfer, and have that 
subject specially and definitely upon the mind, that they are 
incapable of that act." 8 

§ 68. Weakness of mind. — A deed may be avoided on 
the ground of insanity, when the grantor did not possess suf- 
ficient strength of mind and reason to understand the nature 
and consequences of his act in executing it. 1 And by its exe- 
cution he does not make it his deed if at the time he was, from 
weakness of mind, incapable of understanding it if explained 
to him. 2 But although it may be uncertain that the mind of 
the grantor was in all respects sound, still, if he has sufficient 
ability to execute and deliver a deed, understanding the con- 
sideration that he is to receive, and the nature of the trans- 
action in transferring his title to another, it is considered 
that his mind is sufficiently sound to render his deed valid. 3 



86, note; Shea v. Murphy, 164 111. 
614, 56 Am. St. Rep. 215. 

9 Delaplain v. Grubb, 44 W. Va. 
612, 86 Am. St. Rep. 788. 

1 Shelford on Lunacy, 266. A 
man, ninety-one years of age and 
easily influenced, but capable of 
transacting ordinary business exe- 
cuted within less than one year four 
deeds to one who was his attorney 
in various matters and was his gen- 
eral counsel and advisor. He re- 
ceived as a consideration about one- 
sixth of the fair value of the land 
conveyed, and although he was not 
unfriendly toward his children and 
had no cause of quarrel with them, 
he seemed to have decided that his 
children should not receive any part 
of his property. After the grant- 
or's death, an action was brought 



to set aside the deeds; it was held 
that they should be set aside : Ross 
v. Payson, 160 111. 349. See, also, 
other cases in which the decision 
was based on the evidence in the 
particular case: Henrizi v. Kehr, 
90 Wis. 344; Soberanes v. Sober- 
anes, 106 Cal. 1; Boggess v. Bog- 
gess, 127 Mo. 305; Pennington v. 
Stanton, 125 Mo. 658; Turner v. 
Bank, 10 Utah, 77; Bowden v. 
Achor, 95 Pa. 243. 

2 Mannin v. Ball, 1 Smith & R 
185. 

8 Hovey v. Hobson, 53 Me. 451, 
89 Am. Dec. 705. And see Greer v. 
Greer, 9 Gratt. 330; Carpenter v. 
Carpenter, 8 Bush, 283; Soberanes 
v. Soberanes, 106 Cal. 1, 97 Cscl 
140; Argo v. Coffin, 142 III. 365. 
34 Am. St Rep. 86; Lindsey -% 
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"Weakness of understanding is not of itself any objection to 
the validity of a contract, if the capacity remains to see things 
in their true relations, and to form correct conclusions. If a 
man be legally compos mentis, he is the disposer of his own 
property, and his will stands for the reason of his actions. 
.... The doubtful and uncertain point at which the dispos- 
ing mind disappears and where incapacity begins can be as- 
certained only by an examination of the particular circum- 
stances of each case, to be duly weighed and considered by 
the court or jury; and in determining the question the com- 
mon sense and good judgment of the tribunal must be main- 
ly relied on." 4 But a deed cannot be avoided for the mere 
illiteracy of the grantors, when the deed has been read to 
them, and they have a reasonable understanding of the Eng- 
lish language, are persons of ordinary ability, and not negli- 
gent of their interests. 6 The fact that a person is querulous 



Lindsey, 50 111. 79, 99 Am. Dec. 
489; Willemin v. Dunn, 93 111. 511; 
English v. Porter, 109 111. 285; Wi- 
ley v. Ewalt, 66 111. 26; Stone v. 
Wilbern, 83 111. 105; Aldridge v. 
Aldridge, 120 N. Y. 614; Le Gen- 
dre v. Goodridge, 46 N. J. Eq. 419; 
Kimball v. Cuddy, 117 111. 213. In 
the absence of fraud, mere imbe- 
cility or weakness of mind is not 
sufficient to avoid a deed, but the 
grantor's insanity is sufficient to 
do so if it "is of such a character 
as to induce the deed, although it 
may not amount to an absolute de- 
thronement of the reason and un- 
derstanding upon all matters : Hay 
v. Miller, 48 Neb. 156, 66 N. W. 
Rep. 1115. See, also, Dewey v. 
Algire, 37 Neb. 6, 55 N. W. Rep. 
276, 40 Am. St. Rep. 268. 

4 Bell, C. J., in Dennett v. Den- 
nett, 44 N. H. 531, 538, 84 Am. 
Dec. 97. See Hovey v. Hobson, 



55 Me. 256; Osmond v. Fitzroy, 3 
P. Wms. 129; Carpenter v. Carpen- 
ter, 8 Bush, 283; Shelf ord on Luna- 
cy, 37; Titcomb v. Vantyle, 84 111. 
371; Odell v. Buck, 21 Wend. 142; 
Jackson v. King, 4 Cowen, 207, 15 
Am. Dec. 354; Corbit v. Smith, 7 
Iowa, 60, 71 Am. Dec. 431 ; Sprague 
v. Duel, 1 Clarke, 90, 11 Paige, 480; 
Kennedy v. Marrast, 46 Ala. 161. 
But though weakness of under- 
standing may be insufficient to 
avoid a deed, it is said to supply 
a ground for the suspicion of im- 
proper influence. Wherever fraud 
can be inferred, therefore, from 
the circumstances of the transac- 
tion, relief against it will be given: 
Jackson v. King, 4 Cowen, 216, 15 
Am. Dec. 354. 

6 Bingham v. Salene, 15 Or. 208, 
3 Am. St. Rep. 152. A grantor 
whose mind had become weakened 
by age and infirmities executed a 
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and fretful; 8 that he is impaired physically by old age and 
consequent loss of mental vigor ; 7 or that his mental powers 
are impaired, 8 is not sufficient to avoid the deed. Nor is it 
enough that he is mentally weak, aged and eccentric. 9 The 
question to be determined in all these cases is whether the 
grantor understands what he is doing. If he understands the 
act, it is immaterial that his faculties are impaired by age, 1 
or that he has severe bodily ailments, 9 or that he is both old 
and physically weak, 9 or that he is old and eccentric. 4 

§ 69. Evidence on issue of mental unsoundness. — If 
the grantor has sufficient mental ability to comprehend what 
he is doing, and to understand the nature of his act, his deed 



deed voluntarily and without solici- 
tation to the grantee, in whom the 
grantor reposed great confidence 
and who had gratuitously assisted 
him in his business affairs. The 
execution of the conveyance was 
based on the consideration that the 
grantee should pay the grantor a 
stipulated sum every month during 
life, and such additional amounts 
of money as his necessities might 
require. The deed, while disad- 
vantageous to the grantor, the court 
held should not be set aside, es- 
pecially where the grantor, for 
whom a conservator had been ap- 
pointed, wished that it should re- 
main in effect: Looby v. Redmond, 
66 Conn. 444. 

B Dunaway v. Dunaway, 105 S. 
W. 137 (Ky.) 

'Slaughter v. McManigal, (la.) 
116 N. W. 726. 

8 Ring v. Lawless, 190 111. 520, 
60 N. E. 881 ; Sawyer v. White, 122 
Fed. 223, 58 C. C. A. 587. 

» Baker v. Baker, 239 111. 82, 87 
N. E. 868; Richardson v. Adams, 



110 Ga. 425, 35 S. E. 648, citing 
text § 69. 

*Tate v. Holmes, 76 Fed. 664, 22 
C. C A. 466; Stringfellow v. Han- 
sen, 25 Utah, 480, 71 Pac. 1052. 

* President, etc., of Bowdoin Col- 
lege, 75 Fed. 480; Swank v. Swank, 
37 Or. 439, 61 Pac 846. 

•Ford v. Jones, 22 Wash. Ill, 
60 Pac. 48; Shea v. Murphy, 164 
111. 614, 45 N. E. 1021, 56 Am. St. 
Rep. 215; Moorhead v. Scovel, 210 
Pa. 446, 60 Atl. 13; McKissock v. 
Groom, 148 Mo. 459, 50 S. W. 115. 

* Sibley v. Somers, 62 N. J. Eq. 
595, 50 Atl. 321 ; Delaplain v. Grubb, 
44 W. Va. 612, 30 S. E. 20, 67 Am. 
St. Rep. 788. But where an af- 
flicted aged grantor, unable to dress 
or feed himself or walk, and need- 
ing constant care was induced upon 
promise of future support to con- 
vey by deed large amount of prop- 
erty to others, who had control of 
him the conveyance was held in- 
valid: Dorsey v. Wolcott, 173 III. 
539, 50 N. E. 1015. 
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must be deemed that of a sane person. 5 The validity of a 
conveyance made by a person who was insane both before and 
after its execution, is determined by the condition of the 
grantor's mind at the time; and satisfactory evidence is neces- 
sary to establish the fact of his sanity. 6 But mere mental 
weakness will not be sufficient to avoid a deed, if such weak- 
ness does not amount to inability to comprehend the contract, 
and is unaccompanied by evidence of undue influence or im- 
position. 7 Each case, however, as has been remarked, must 



5 Wright v. Jackson, 59 Wis. 569. 
Where an action was brought to 
cancel a note and mortgage alleged 
to have been procured by fraud and 
undue influence by reason of the 
maker's weakness of mind, it is 
proper for the jury to consider evi- 
dence of his embarrassed financial 
condition for the purpose of tend- 
ing to show his mental condition 
at the time of the execution of the 
instruments: Tucker v. Roach, 139 
Ind. 275. 

6 Ripley v. Babcock, 13 Wis. 425. 
See Henderson v. McGregor, 30 
Wis. 78; Encking v. Simmons, 28 
Wis. 272; Miller v. Craig, 36 111. 
109; Speers v. Sewell, 4 Bush, 239; 
Davis v. Culver, 13 How. Pr. 62; 
Rippy v. Grant, 4 Ired. Eq. 443; 
Crowther v. Rowlandson, 27 Cal. 
376; Osterhout v. Shoemaker, 3 
Hill. 513; Odell v. Buck, 21 Wend. 
142; Darby v. Hay ford, 56 Me. 246. 
But see Samuel v. Marshall, 3 
Leigh, 567; Smith v. Elliott, 1 Pat. 
& H. 307. In an action brought 
to set aside a deed on the ground 
that the grantor was mentally in- 
capable of executing a conveyance, 
the court gave an instruction that 
if the grantor did not, at the time 
of the execution of the deed, pos- 



sess that degree of mental capacity 
which would enable him to under- 
stand and act with discretion in the 
ordinary affairs of life, the deed 
should be set aside. The instruc- 
tion was held not to be erroneous: 
Raymond v. Wathen, 142 Ind. 367. 
The mental condition at the time of 
execution and delivery is the test: 
Farnsworth v. Noffsinger, 46 W. 
Va. 410, 33 S. E. 246; Woodville v. 
Woodville, 63 W, Va. 286, 60 S. E. 
140; Curtis v. Kirkpatrick, 9 Idaho, 
629, 75 Pac. 760; Delaplain v. 
Gruhb, 44 W. Va. 612, 30 S E. 201, 
67 Am. St. Rep. 788. 

7 Miller v. Craig, 36 111. 109; Van 
Horn v. Keenan, 28 111. 488; Aiman 
v. Stout, 42 Pa. St. 114. The pre- 
sumption is that the grantor was 
sane and competent to execute the 
deed: Buckey v. Buckey, 18 S. E. 
Rep. 383, 38 W. Va. 168. See, also, 
West v. Douglas, 145 III. 164; Mal- 
low v. Walker, 115 la. 238, 88 
N. W. 452, 91 Am. St. Rep. 158. 
Mere weakness of mind without 
fraud or undue influence is insuf- 
ficient to invalidate a conveyance: 
Paulus v. Reed, 121 la. 224, 96 N. 
W. 757; Sears v. Vanghan, 230 111. 
572; Altig v. Altig, 137 la. 420, 
114 N. W. 1056; Kime v. Addles- 
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be decided by its own circumstances. In a case before the 
Supreme Court of the United States, Justice Field laid down 
this rule: "It is not necessary in order to secure the aid of 
equity to prove that the deceased was at the time insane, or 
in such a state of mental imbecility as to render her entirely 
incapable of executing a valid deed. It is sufficient to show 
that from her sickness and infirmities she was at the time in 
a condition of great mental weakness, and that there was 
gross inadequacy of consideration for the conveyance. From 
these circumstances, imposition or undue influence will be 
inferred." 8 But where there is no evidence of fraud com- 
mitted or of undue advantage taken of the grantor's weak- 
ness, such weakness, unless it is to such a degree that it may 
be termed imbecility, will not invalidate the deed. 9 And even 
in the case of a lunatic, a contract may be obligatory on him 
unless the party with whom he dealt knew or ought to have 
known of his infirmity of intellect, and took some unconscion- 
able advantage of him. 1 But where it appears that imposi- 



perger, 24 Ohio Cir. Ct. Rep. 397; 
Clarke v. Hartt, 57 Fla. 775, 47 
S. 819. Habits of forgetfulness 
are not sufficient to invalidate a 
deed: President etc. Bowdoin Col- 
lege v. Merritt, 75 Fed. 480. Nor 
the fact that the grantor was rash 
in some speculations, erratic and 
irascible : Falk v. Wittram, 120 Cal. 
479, 52 Pac. 707. 

•Allore v. Jewel, 94 U. S. (4 
Otto), 506, 510, 24 L. ed. 260; 
Harding v. Handy, 11 Wheat. 125, 
6 L. ed. 435 ; Kemson v. Ashbee, 10 
Ch. Cas. 15. The justice also re- 
marked: "It may be stated as 
settled law that wherever there is 
great weakness of mind in a person 
executing a conveyance of land, 
arising from age, sickness, or any 
other cause, though not amounting 
Deeds Vol. I. — 8. 



to absolute disqualification, and the 
consideration given for the prop- 
erty is grossly inadequate, a court 
of equity will, upon proper and sea- 
sonable application of the injured 
party of his representatives or heirs, 
interfere and set the conveyance 
aside:" Allore v. Jewell, supra. 

9 Marmon v. Marmon, 47 Iowa, 
121 ; Trimbo v. Trimbo, 47 Minn. 
389; Argo v. Coffin, 142 111. 368, 34 
Am. St. Rep. 86. 

1 Richardson v. Strong, 13 Ired. 
106, 55 Am. Dec. 430; Ashcroft 
v. De Armond, 44 Iowa, 229; Sims 
v. McLure, 8 Rich. Eq. 286, 70 Am. 
Dec. 196; Campbell v. Hill, 22 Up. 
Can. C. P. 526; s. c. 23 Up. Can. 
C. P. 473; Lincoln v. Buckmaster, 
32 Vt. 652; Greenslade v. Dare, 20 
Beav. 284; Skidmore v. Ramline, 
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tion was practiced or the consideration is grossly inadequate, 
importance will be attached to slight evidence tending to es- 
tablish imposition or unfair dealing. 2 In this connection it 
may be stated that the condition of the party's mind imme- 
diately before, at, and after the execution of the contract or 
conveyance may be shown as tending to establish his insan- 
ity ; 8 but evidence is not admissible to show insanity at re- 
mote periods before or after the making of the conveyance. 4 
Where the evidence is almost evenly divided as to the mental 
capacity of the grantor the deed will not be set aside. 5 It is 
not evidence of mental unsoundness that a father conveyed 



2 Bradf. 122; Beavan v. M'Don- 
nell, 9 Ex. 309; Campbell v. Hoop- 
er, 3 Smale & G. 153; Dane v. Kirk- 
wall, 8 Car. & P. 679; Browne v. 
Joddrele, 1 Moody & M. 105; Mol- 
ton v. Camroux, 2 Ex. 487; Elliott 
v. Ince, 7 De Gex, M. & G. 475. 

2 Wilson v. Oldham, 12 Mon. B. 
55; McFadden v. Vincent, 21 Tex. 
47; Hale v. Brown, 11 Ala. 87; 
Kennedy v. Currie, 3 Wash. 442; 
Bunch v. Hurst, 3 Desaus. Ch. 273, 
5 Am. Dec. 551. 

2 Peaslee v. Robbins, 3 Met. 164; 
Grant v. Thompson, 4 Conn. 203, 
10 Am. Dec. 119; Dickinson v. Bar- 
ber, 9 Mass. 225, 6 Am. Dec. 58; 
Watson v. Anderson, 11 Ala. 43; 
Negroes Jerry v. Townshend, 9 Md. 
145; Hendrix v. Money, 1 Bush, 
306. The grantee must prove that 
the deed was executed in a lucid 
interval where the grantor had been 
affected with general and confirmed 
insanity before the execution. The 
deed cannot be upheld by evidence 
that the grantor was sane or had 
intermissions of the derangement 
at times prior to the execution of 
the deed and after the existence of 
the general derangement: Pike v. 



Pike, 104 Ala. 642. Where a grant- 
or, suffering from general and con- 
firmed insanity, executed a deed of 
all his land for no valid reason, 
without necessity, for half the value 
of the land, and without obtaining 
a note or bond for the unpaid pur- 
chase money so as to protect him 
against the recital of its payment 
in the deed, the transaction does 
not comport with the conduct of 
men of ordinary prudence and in- 
telligence, and is sufficient of it- 
self to disprove the existence of 
a lucid interval at the time of the 
execution of the deed : Pike v. Pike, 
104 Ala. 642. 

* Harden v. Hays, 14 Pa. St. 91. 
Where a grantor was found to be 
mentally incompetent on the day 
that a deed was executed, but it 
was not delivered until several days 
after that day, the question whether 
he was in the same mental condi- 
tion at the time of the delivery of 
(he deed is one of fact: Baxter v. 
Baxter, 27 N. Y. Sup. 834, 76 Hun, 
98. 

BOnstott v. Edel, 232 III. 201, 
13 Am. & Eng. Ann. Cas. 28. 



CHAP. IV.] 



THE PARTIES TO A DEED. 



115 



the principal part of his real property to his sons to the exclu- 
sion of his daughters. 6 Equity will set aside a deed where a 
child takes advantage of his parent in obtaining the conveyance 
by reason of the relationship and on the promise tiiat he will 
support the parent, if he breaks his promise and repudiates 
the agreement. If, on the other hand the parent is the mov- 
ing party, and it appears that he entered into the transaction 
"voluntarily, deliberately, and advisedly, knowing its nature 
and effect, and that his consent was not obtained by reason of 
the power and influence tp which the relation between the 
parties might be supposed(to give rise, and the child has been 
prevented from executing the contract on his part by the acts 
of the parent, the rule above announced does not apply." 7 A 
grandparent is not justified because he has changed his mind, 
in repudiating an agreement for the disposition of his prop- 
erty in consideration of support. 8 A person is legally 



6 McLaughlin v. McLaughlin, 241 
111. 366, 89 N. E. 645. Said Mr. 
Justice Hand: "There is no rule 
of law which requires the parent 
to distribute his property equally 
among his children. He may pre- 
fer one and cut off another, with 
or without any reason, and the fact 
that Adam McLaughlin gave the 
principal part of his real estate to 
his sons was no evidence of mental 
weakness on his part; and the fact 
that Adam McLaughlin was ad- 
vanced in years and perhaps some- 
what enfeebled in mind by sickness, 
if he had sufficient mental capacity 
to comprehend naturally the trans- 
actions in which he was engaged 
at the time he conveyed to his sons 
said lands, as we think the evidence 
amply showed he had, is no reason 
why the deeds should be set aside 
by a court of chancery: 0 Miller v. 
Craig, 36 111. 109; Myatt v. Walk- 



er, 44 111. 485; Lindsey v. Lindsey, 
50 111. 79, 99 Am. Dec. 489; Burt 
v. Qusenberry, 132 111. 385, 24 N. 
E. 622. 

7 Williams v. Langwill, 241 111. 
441, 25 L.R.A.(N.S.) 932, 89 N. E. 
642. See, also, Cooper v. Gum, 152 
111. 474, 39 N. E. 767; McClelland 
v. McCleHand, 176 111. 83, 51 N. E. 
559. 

8 Williams v. Langwill, 241 111. 
441, 25 L.R.A.(N.S.) 932, 89 N. E. 
642. If a sister is named by her 
brother to convey her interest in 
land to her brother by false repre- 
sentations made by him that the 
property had small value, and if 
at the time of the conveyance he 
was acting for his uncle to whom 
he shortly afterwards conveyed the 
land the uncle will not be treated 
as a purchaser in good faith, if he 
did nothing to learn what author- 
ity the brother had nor the mode 
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competent to execute a deed when he is capable of knowing 
the nature, character and effect of it. 9 A deed will not be 
set aside for mere weakness of mind not amounting to im- 
becility. 1 The person asserting mental incapacity has the 
burden of proof. 8 The owner has the right to make an un- 
just, unnatural or unreasonable disposition of his property if 
he has the legal capacity to make a deed and there is no fraud 
or undue influence.* 

§ 70. Nervous excitement and delusion. — The main 
question in all cases of this kind is, was there a sufficient as- 
sent to the deed? An insane person not knowing what he is 
doing is incapable of giving such assent. Mere weakness of 
mind does not defeat the operation of a deed ; nor, is it held, 
is mere nervous excitement existing in the grantor's mind at 
the time of the execution sufficient to invalidate it. 4 Similar- 
ly, an insane delusion, to render one incompetent, must not 
only affect the understanding in general, but must extend to 



in which the act of the sis- 
ter was secured. The uncle will 
be charged with the fraud of the 
brother, who on account of the con- 
fidential relation that he bore to his 
sister, and on account of her ig- 
norance and experience, was re- 
quired to have used the utmost 
good faith. The uncle under these 
circumstances will not be deemed 
a purchaser in good faith : Richards 
v. Sutter, (Ark.), 125 S. W. 
1018. 

9 Black v. Post, 67 S. E. 1072. 
1 Johnson v. Coleman, 68 S. E. 
480. 

8 Francis v. Preachers' Aid So- 
ciety, 126 N. W. 1027. 

8 Hale v. Cole, 31 W. Va. 576. 
See Ramsdell v. Ramsdell, 128 
Mich. 110, 87 N. W. 81. 



* Darby v. Hayford, 56 Me. 246. 
It has frequently been held in cases 
involving the capacity of a testa- 
tor to make a will, that a belief 
in spiritualism, witches, or evil spir- 
its, or an erroneous belief on moral 
matters, did not prove the insanity 
of the testator: Smith's Will, 52 
Wis. 543, 38 Am. Rep. 756; Thomp- 
son v. Thompson, 21 Barb. 107; 
Turner v. Hand, 3 Wall. Jr., 88; 
Lee v. Lee, 4 McCord, 183, 17 Am. 
Dec. 722; Gass v. Gass, 3 Humph. 
278; Bonard's Will, 16 Abb. Pr., 
N. S., 128; Chafin Will Case, 32 
Wis. 557; Weir's Will, 9 Dana, 440; 
Walcot v. Alleyn, Milw. 65; Ditch 
burn v. Fearn, 5 Jur, 201. 
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the subject out of which the conveyance grew. It is now the 
universally accepted rule that an act sought to be invalidated 
by reason of the doer's insanity must be the direct offspring 
and result of such insanity; and although a person may be 
the subject of an insane delusion, he is not on that account 
incompetent to make a deed or will, unless it appears that the 
delusion extended to the subject out of which the convey- 
ance grew arid thus affected his business capacity. 6 

§ 71. Deed of person deaf and dumb. — A deed is not 
invalid from the mere fact that it was made by a person 
deaf and dumb from his nativity. If the grantor had suf- 
ficient capacity to execute a contract, and was aware that he 
was making a conveyance of his estate, it is immaterial how 
such knowledge was communicated to him. 6 

§ 72. Insane husband joining in wife's deed. — Under 
statutes providing that the deeds of married women shall be 
valid if the husband shall join therein, the husband cannot 
give his assent to his wife's conveyance while he is insane. 
Such a deed is not merely voidable, but is void to the same ex- 
tent as if no assent whatever had been given by the husband. 
Nor can the requirement of such a statute be met by the sub- 
sequent assent or ratification by the husband, the case being 
essentially different from that where the deed of an insane 
grantee is voidable and capable of ratification by him after he 
becomes sane. 7 

§ 73. Deed, when voidable. — The deed of a person 
non compos mentis who is not under guardianship transfers 
a seisin and is merely voidable, 8 and if executed during a lucid 



5 Reese v. Shutte, 133 la. 681, 
108 N. W. 525; Meigs v. Dexter, 
172 Mass. 217, 52 N. E. 75. 

6 Brown v. Brown, 3 Conn. 299, 
8 Am- Dec. 187. 



7 Leagate v. Clark, 111 Mass. 308. 

8 Riggan v. Green, 80 N. C. 236, 
30 Am. Rep. 77; Breckenridge v. 
Ormsby, 1 Marsh. J. J. 236, 19 Am. 
Dec. 71 ; Cates v. Woodson, 2 Dana, 
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interval it cannot be successfully assailed on the ground of 
the anterior or subsequent insanity of the grantor. 3 The 
fact that the grantor made several attempts to commit suicide 
before executing a deed and succeeded in his attempt after 
its execution is not sufficient to establish his insanity so as to 
incapacitate him from making a deed. 1 Where the grantee 
after the disability of the grantor's infancy is removed, placed 



452; Ingraham v. Baldwin, 5 Seld. 
45; Arnold v. Richmond Iron 
Works, 1 Gray, 434; Allis v. Bill- 
ings, 6 Met. 415, 39 Am. Dec. 744; 
Freed v. Brown, 55 Ind. 310; Jack- 
son v. Gumaer, 2 Cowen, 552 ; 
Crouse v. Holman, 19 Ind. 30; 
Price v. Berrington, 3 Macn. & G. 
486; Desilver's Est. 5 Rawle, 111, 
28 Am. Dec. 645; Bensell v. Chan- 
cellor, 5 Whart. 371, 34 Am. Dec. 
561; Beals v. See, 10 Pa. St. 56, 
49 Am. Dec. 573; Seaver v. Phelps, 
11 Pick. 304, 22 Am. Dec. 372; 
Thomas v. Hatch, 3 Sum. 170; Key 
v. Davis, 1 Mo. 32; Eaton v. Eaton, 
8 Vroom, 103, 18 Am. Rep. 716; 
Somers v. Pumphrey, 24 Ind. 231 ; 
Castro v. Geil, 110 Cal. 292; Tuck- 
er v. Moreland, 10 Peters, 58, 9 
L. ed. 345; Yauger v. Skinner, 1 
McCart, 389; Burnham v. Kidwell, 
113 III. 425; Fay v. Burditt, 81 Ind. 
433, 42 Am. Rep. 142; Pearson v. 
Cox, 71 Tex. 246, 10 Am. St. Rep. 
740; Elston v. Jasper, 45 Tex. 409; 
Odom v. Riddick, 104 N. C. 515, 
7 L.R.A. 118, 17 Am. St Rep. 
686; Gribben v. Maxwell, 34 Kan. 
8, 55 Am. Rep. 233; Boyer v. 
Berryman, 123 Ind. 451. But see 
Farley v. Parker, 6 Or. 105, 25 Am. 
Rep. 504; Van Dusen v. Sweet, 51 
N. Y. 378, 383. This section was 
quoted with approval in Castro v. 
Geil, 110 Cal. 292, 52 Am. St. Rep. 



84. Deed is voidable not void : Blinn 
v. Schwarz, 177 N. Y. 252, 69 N. E. 
542, 101 Am. St. Rep. 806; French 
Lumbering Co. v. Theriault, 107 
Wis. 627, 51 L.R.A. 910, 83 N. W. 
927, 81 Am. St. Rep. 856; Aetna 
Life Ins. Co. v. Sellers, 154 Ind. 
370, 56 N. E. 97, 77 Am. St. Rep. 
481 ; Jamison v. Culligan, 151 Mo. 
410, 52 S. W. 224; McAnaw v. Tif- 
fin, 143 Mo. 667, 45 S. W. 656; 
Robinson v. Kind, 25 Nev. 261, 62 
Pac. 705; Logan v. Vanarsdall, 86 
S. W. 981 ; Downham v. Holloway, 
158 Ind. 626, 64 N. E. 82, 92 Am. 
St. Rep. 330; Beesen v. Smith, 149 
N. C. 142, 62 S. E. 888; Coburn v. 
Raymond, 76 Conn. 484, 57 Atl. 116, 
100 Am. St. Rep. 1000; Allred v. 
Smith, 135 N. C. 443, 65 L.R.A. 924, 
47 S. E. 597. But sometimes such 
a deed is said to be void : Dougher- 
ty v. Powe, 127 Ala. 577, 30 So. 
524; Wilkinson v. Wilkinson, 129 
Ala. 279, 30 So. 578; Galloway v. 
McLain, 131 Ala. 280, 31 So. 603. 

9 Harden v. Hayes, 14 Pa. St 91 ; 
Wilkinson v. Pearson, 23 Pa. St. 
117. That an insane person may 
in a lucid moment make a valid 
contract. See McPeck v. Graham, 
56 W. Va. 200, 49 S. E. 125. 

1 Jones v. Gorham, 90 Ky. 622, 
29 Am. St. Rep. 423. 
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improvements with the latter's knowledge on the land con- 
veyed, it is not essential to show that the grantor positively 
encouraged the improvements to estop him from disaffirming 
the deed. 2 

§ 73a, Equitable or common law relief. — There has 
been some conflict in the decisions as to whether the deed 
of an incompetent person may be avoided in an action 
at law or whether resort must be had to a court of equity. 
The £reat weight of authority holds that it is not necessary 
to seek the relief in a court of equity but that it will be grant- 
ed by a court of law. 3 

§ 74. Deed, when void. — But if the incompetent has 
been placed under guardianship, this fact is deemed con- 
clusive on the question of his disability, and a deed made by 
him is void.* In cases of this nature, relief will be given in 



2 Logan v. Gardner, 136 Pa. St. 
588, 20 Am. St. Rep. 939; Woods v. 
Wilson, 37 Pa. St. 379. 

3 In Smith v. Ryan, 191 N. Y. 
452, 19 L.R.A.(N.S.) 461, 84 N. E. 
402, the court, after an elaborate 
discussion of the authorities, 
reaches the conclusion that a deed 
by an incompetent person may be 
avoided in an action at law to re- 
cover possession of the granted 
premises. See, also, Dougherty v. 
Powe, 127 Ala. 577, 30 So. 524; Gal- 
loway v. Hendon, 131 Ala. 280, 31 
So. 603; Elder v. Schumacher, 18 
Colo. 433. 33 Pac. 175; Douglas v. 
Hartzell, 15 111. App. 251 ; Harbison 
v. Lemon, 3 Blackf. 51, 23 Am. 
Dec. 376; Brown v. Freed, 43 Md. 
253; Hovey v. Hobson, 53 Me. 451, 
89 Am. Dec. 705; Allis v. Billings, 
6 Met. 415, 39 Am. Dec. 744; Val- 
pey v. Rea, 130 Mass. 384; Eaton 



v. Eaton, 37 N. J. L. 108, 18 Am. 
Rep. 716; Fitzgerald v. Shelton, 95 
N. C. 519; Van Deusen v. Sweet, 
51 N. Y. 378; Babcock v. Clark, 
86 N. Y. Sup. 976, 93 App. Div. 
119; Farley v. Parker, 6 Ore. 105, 
25 Am. Rep. 504; Wood v. Bay- 
ard, 63 Pa. 320; Crawford v. Sco- 
veil, 94 Pa. 48, 39 Am. Rep. 766. 
But see Moran v. Moran, 106 Mich. 
8, 63 N. W. 989, 58 Am. St. Rep. 
462; McAnaw v. Clark, 167 Mo. 
443, 67 S. W. 249. 

*Wait v. Maxwell, 5 Pick. 217, 
16 Am. Dec. 391 ; Fitzhugh v. Wil- 
cox, 12 Barb. 235; Mohr v. Tulip, 
40 Wis. 66; Hovey v. Hobson, 53 
Me. 451, 89 Am. Dec. 705 ; Elston v. 
Jasper, 45 Tex. 409; Van Deusen 
v. Sweet, 51 N. Y. 378; Nichol v. 
Thomas, 53 Ind. 42; Griswold v. 
Miller, 15 Barb. 520; Wadsworth 
v. Sherman, 14 Barb. 169; Leonard 
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equity by declaring the party claiming as grantee to be a trus- 
tee, and directing him to execute a reconveyance. 5 Where a 
contract for the conveyance of land was performed by the 
subsequent execution of a deed, it was held that if the grantor 
was sane when he executed the contract, the title of the vendee 
was good in equity, and if sane when he executed the deed, 
it was good in law ; and though the grantor might be a mono- 
maniac, if the contract and deed were not affected by his 
monomania, they would be valid. 6 

§ 75. Deed, by whom may be avoided. — Strangers and 
persons who are merely the privies in estate of the grantor 
have not the right of avoiding a voidable deed. 7 But it may 
be rescinded by the grantor himself when restored to reason, 
or by his executor, administrator, committee, guardian, or 



v Leonard, 14 Pick. 280; White v. 
Palmer, 4 Mass. 147; M'Donald v. 
Morton, 1 Mass. 543; Rogers v. 
Walker, 6 Pa. St 371, 47 Am. Dec. 
470; Copenrath v. Kienby, 83 Ind. 
18; Rannells v. Gerner, 80 Mo. 474; 
Klohs v. Klohs, 61 St. 245; Imhoff 
v. Witmer, 31 Pa. St 243. But see 
Hunt v. Hunt, 2 Beasl. 161. 

B Perry on Trusts, § 189; Mans- 
field's Case, 12 Co. 123; Welby v. 
Welby, Toth. 164; Attorney Gen- 
eral v. Parnther, 3 Bro. Ch. 441; 
Addison v. Mascall, 2 Vern. 678, 
3 Atk. 110; Price v. Berrington, 7 
Hare, 394, 3 Macn. & G. 486; Ad- 
dison v. Dawson, 2 Vern. 678 ; 
Wright v. Booth, Toth. 166; Wil- 
kinson v. Brayfield, 2 Vern. 307; 
Clark v. Ward, Preo* Ch. 150; Fer- 
rers v. Ferrers, Eq. Cas. Abr. 695. 
See Rogers v. Blackwell, 49 Mich. 
192. But that a deed may be good 
if executed by a grantor when sane 
even though he had previously been 



judged insane. See Lower v. Schu- 
macher, 61 Kan. 625, 60 Pac. 538. 

6 Ekin v. McCracken, 11 Phila. 
534. See Turner v. Rusk, 53 Md. 
65; Fecel v. Guinault, 32 La. Ann. 
91. 

7 Breckenridge v. Ormsby, 1 
Marsh. J. J. 236, 248, 19 Am. Dec. 
71; Kilbee v. Myrick, 12 Fla. 419; 
Hunt v. Weir, 4 Dana, 347; Hoyle 
v. Stowe, 2 Dev. & B. 320; Ingra- 
ham v. Baldwin, 9 N. Y. 45. But 
see Thomas v. Hatch, 3 Sum. 170. 
A deed will not be set aside at the 
suit of a judgment creditor on ac- 
count of the grantor's insanity. 
The deed can be avoided only by 
the grantor or his privies: Rollet 
v. Heiman, 120 Ind. 511, 16 Am. St 
Rep. 340. That only privies in 
blood or legal representatives can 
a*roid, see Hunt v. Rabitoay, 125 
Mich. 137, 84 N. W. 59, 84 Am. St 
Rep. 563. 
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his heirs. 8 In a bill of equity brought to rescind a 
contract for land, it was alleged that one of the parties through 
whom the title had passed was insane when he executed his 
deed, and that one claiming by inheritance had commenced 
proceedings to have the deed canceled, but it was held that as 
the legal title passed by the deed which could not be defeated at 
the instance of a stranger, there was no equity in the bill. A 
purchaser under such circumstances should show that the 
deed had been set aside, or at least that such a suit is pending 
as in all probability would result in the cancellation of the 
deed. 8 Where a purchaser in good faith at a sale under a 
statute of foreclosure brings an action against one other than 
the mortgagor for possession of the premises, evidence of 
the mortgagor's unsoundness of mind at the time of the exe- 
cution of the mortgage is incompetent. 1 

§ 76. Restoration of consideration. — There is not an 
unanimity of opinion on the question as to the necessity of 
restoring the purchase money and placing the grantee in the 
same position that he occupied before the execution of the 
deed, in cases where the grantee acted without notice of the 
grantor's insanity and in good faith. On the one hand, it is 
held in such a case the grantee should receive what he has 
paid out before a deed made to him, acting in good faith by 
an insane grantor should be set aside. 8 But, on the other 



8 Key v. Davis, 1 Md. 32 ; Judge 
of Probate v. Stone, 44 N. H. 593; 
Campbell v. Kuhn, 45 Mich. 513, 
40 Am. Rep. 479; Cates v. Wood- 
son, 2 Dana, 452; Brown v. Freed, 
43 Ind. 253. Suit should be brought 
in the name of the lunatic by his 
committee: Arnold v. Townsend, 
14 Phila. 216. 

9 Hunt v. Weir, 4 Dana, 347. 

1 Ingraham v. Baldwin, 12 Barb. 
9; s. c. 9 N. Y. 45. 



« Rusk v. Fenton, 14 Bush, 490, 

29 Am. Rep. 413 ; Addison v. Daw- 
son, 2 Vern. 678. And see Davis 
Sewing Machine Co. v. Barnard, 43 
Mich. 379; Fitzgerald v. Reed, 9 
Smedes & M. 94; Scanlan v. Cobb, 
85 111. 296; Niell v. Morley, 9 Ves. 
478; Riggan v. Green, 80 N. C. 236, 

30 Am. Rep. 77; Price v. Berring- 
ton, 3 Macn. & G. 486; Menkins v. 
Lightner, 18 111. 282; Gauger v. 
Skinner, 1 McCart. 389; Carr v. 
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hand, it is held that the right of avoidance exists against bona 
fide purchasers without notice, and that no previous offer of 
restitution is necessary. 3 The true rule would seem to be 
that only in cases of fraud should the deed be set aside with- 



Holliday, 1 Dev. & B. Eq. 344; 
Eaton v. Eaton, 8 Vroom. 108, 18 
Am. Rep. 716; Gribben v. Maxwell, 
34 Kan. 8, 55 Am. Rep. 233; Leavitt 
v. Files, 38 Kan. 26; Myers v. 
Knabe, 51 Kan. 720; Odom v. Rid- 
dick, 104 N. C. 515, 7 L.R.A. 118, 
17 Am. St. Rep. 686; Elder v. Schu- 
macher, 18 Col. 433; Boyer v. Ber- 
ryman, 123 Ind. 451; Fay v. Bur- 
dett, 81 Ind. 433, 42 Am. Rep. 142; 
Freed v. Brown, 55 Ind. 310; Cop- 
enrath v. Keenby, 83 Ind. 18; 
Burnham v. Kidwell, 113 111. 425; 
Mohr v. Tulip, 40 Wis. 66; Blodgett 
v. Hitt, 29 Wis. 169; Young v. 
Stevens, 48 N. H. 133, 2 Am. Rep. 
202, 97 Am. Dec. 592; Lincoln v. 
Buckmaster, 32 Vt. 652; Corbit v. 
Smith, 7 Iowa, 60, 71 Am. Dec. 431 ; 
Behrens v. McKenzie, 23 Iowa, 333, 
92 Am. Dec. 428; Abbott v. Creal, 56 
Iowa, 175; Alexander v. Haskins, 
68 Iowa, 73; Allen v. Berryhill, 
27 Iowa, 534, 1 Am. Rep. 309. Or- 
dinarily the purchase price must be 
restored before the deed will be set 
aside where the grantee did not know 
of the insanity and no advantage 
was taken: Eldredge v. Palmer, 
185 111. 618, 57 N. E. 770, 76 Am. 
St. Rep. 59; Flach v. Gottschalk, 88 
Md. 368, 42 L.R.A. 745, 71 Am. St. 
Rep. 418, 431, note; Smith v. Ryan, 
191 N. Y. 452, 19 L.R.A.(N.S.) 461, 
84 N. E. 402; Studebaker v. Faylor, 
170 Ind. 498, 83 N. E. 747. It will 
be set aside on repayment of the 
consideration. Miller v. Barber, 73 



N. J. L. 38, 62 Atl. 276; Gilgallan v. 
Bishop, 61 N. Y. Sup. 467, 46 App. 
Div. 350. If the grantee had no 
knowledge of the insanity and took 
no advantage, the deed cannot be 
disaffirmed: Rhoades v. Fuller, 139 
Mo. 179, 40 S. W. 760; Jamison v. 
Culligan, 151 Mo. 410, 52 S. W. 224. 
That it is not necessary to pay the 
consideration if it does not appear 
grantor has it. See Williams v. 
Sapieha, 94 Tex. 430, 61 S. W. 115. 
And where the deed is fair, it will 
not be rescinded unless offer to do 
equity is made: Coburn v. Ray- 
mond, 76 Conn. 484, 57 Atl. 116, 
100 Am. St. Rep. 1000. 

3 Crawford v. Scovell, 94 Pa. St. 
48, 39 Am. Rep. 766; Hovey v. Hob- 
son, 53 Me. 451, 89 Am. Dec. 705; 
Gibson v. Soper, 6 Gray, 279, 66 
Am. Dec. 414; Rogers v. Walker, 
6 Pa. St. 371, 47 Am. Dec. 470; 
Somers v. Pumphrey, 24 Ind. 231 ; 
Nichol v. Thomas', 53 Ind. 42; 
Northwestern Mut. F. Ins. Co. v. 
Blankenship, 94 Ind. 535, 48 Am. 
Rep. 185; Physio Medical College 
v. Wilkinson, 108 Ind. 314; Dewey 
v. Allgire, 37 Neb. 6, 40 Am. St. 
Rep. 468; Ricketts v. Joliff, 62 Miss. 
440; Chandler v. Simmons, 97 
Mass. 508, 93 Am. Dec. 117; Brig- 
ham v. Fayerweather, 144 Mass. 48 ; 
Crawford v. Scovell, 94 Pa. St. 48, 
39 Am. Rep. 766. And see Fland- 
ers v. Davis, 19 N. H. 139; Wager 
v. Wager, 53 Neb. 511, 73 N. W. 
937. 
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out return of the consideration, but in cases where the deed 
was taken in good faith the grantee should be reimbursed.* 

§ 77. Ratification of deed. — A grantor, who while in- 
sane, excutes a deed, may ratify it on his restoration to san- 
ity, but to render the ratification effectual, it must appear 
that the grantor had an intelligent conception of what he was 
doing, knowing that he was acting in compliance with the con- 
tract contained in the deed. 5 Intention to ratify the deed 
may be inferred from circumstances without proof of an ex- 
press ratification. Where a grantor, after restoration to rea- 
son, did not enter upon the land or give notice of an inten- 
tion to avoid the deed, but received the money due on the 
notes given for the price, and was fully cognizant of the fact 
that the grantee was in possession under the deed, his ratifi- 
cation of the deed was inferred. 6 But the grantor must be 



4 See Eaton v. Eaton, 8 Vroom, 
108, 18 Am. Rep. 716. 

5 Bond v. Bond, 7 Allen, 1. And 
see Tucker v. Moreland, 10 Peters, 
64, 9 L. ed. 348; Eaton v. Eaton, 8 
Vroom, 108, 18 Am. Rep. 716. He 
may set it aside after restoration to 
sanity. Clay v. Hammond, 199 111. 
370, 65 N. E. 352, 93 Am. St. Rep. 
146; Eldredge v. Palmer, 185 111. 
618, 57 N. E. 770, 76 Am. St. Rep. 
59. But it cannot be affirmed or 
disaffirmed while the grantor re- 
mains of unsound mind : Durham v. 
Holloway, 158 Ind. 626, 64 N. E. 
82, 92 Am. St. Rep. 330. 

6 Arnold v. Richmond Iron 
Works, 1 Gray, 434*. It must also 
appear that it was the grantor's in- 
tention to ratify the deed: Eaton 
v. Eaton, 37 N. J. L. 108, 18 Am. 
Rep. 716. 

fValpey v. Rea, 130 Mass. 384. 



The grantor of lands was, at the 
time of the conveyance, seventy- 
eight years of age, afflicted with 
senile cerebral atrophy, and of so 
weak mind and memory that he of- 
ten did not know his own children 
with whom he lived, and would fre- 
quently become lost around his own 
house and premises. It was held 
that the grantor was incapable of 
giving intelligent consent, and that 
his deed would be annuled and va- 
cated, although the consideration 
was an equitable claim held against 
him by the grantee: Cole v. Cole, 
21 Neb. 84. Where a grantor exe- 
cuted a deed to one child for a 
consideration, reasonable and nat- 
ural, and the grantor was neither 
wholly incompetent, nor unaided, 
fully competent, to understand the 
nature of the transaction, but un- 
derstood her relation to her chil- 
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able to ratify the deed intelligently, or it must be confirmed by 
his legally appointed guardian, or by his heirs or devisees. 7 A 



dren, knew of what her property 
consisted, suggested giving the 
deed, intended to convey her farm 
to the grantee as she did, and have 
her support secured upon it, but by 
mistake obtained only a "life lease" 
back, and would not have conveyed 
the farm, and taken a life lease 
back, had she fully comprehended 
what she was doing, told what dis- 
position she was going to make of 
her other property, and looked at 
the life lease as all she was to have 
for her support — it was held, in a 
suit by her administrator, that in- 
capacity was not established, and 
the deed would not be set aside: 
Stewart v. Flint, 59 Vt. 144. The 
rule as to the measure of mental 
capacity of a grantor of a deed is 
that she must possess sufficient to 
enable her to understand in a rea- 
sonable manner the nature and ef- 
fect of the business she is doing: 
Stewart v. Flint, 59 Vt. 144. If 
the grantor's mental incapacity is 
not permanent and continuous, but 
exists only "by spells," the burden 
of proof, where the act is reason- 
able and natural, is on the party as- 
sailing the act to show the incapac- 
ity at the time it was done: Stew- 
art v. Flint, 59 Vt. 144. If a deed 
is delivered several days after its 
execution, and the grantor is found 
to be mentally incompetent on the 
day of its execution, it is a ques- 
tion of fact whether he was in the 
same mental condition at the time 
of the delivery of the deed : Baxter 
v. Baxter, 27 N. Y. Sup. 834, 76 
Hun, 98. The presumption is that 
the grantor in a deed was sane and 
competent to execute it at the time 



of its execution : Buckey v. Buckey, 
38 W. Va. 168, 18 S. E. Rep. 383. 
See, also, West v. Douglas, 145 111. 
164. Where the evidence shows an 
entire absence of confidential re- 
lations between the parties, and an 
entire absence of any influence ex- 
erted by the grantee on the grantor 
in regard to the transaction, the 
ordinary presumption attaches as to 
the validity of the deed, and the dis- 
posing capacity of the grantor ; and, 
on proof of the due and proper ex- 
ecution of the instrument, the bur- 
den is on the attacking party to 
prove his case: Jones v. Jones, 137 
N. Y. 610, 33 N. E. Rep. 479. A 
deed was executed by a man eighty- 
six years of age, while he was suf- 
fering both physically and mentally 
from the decay and decrepitude us- 
ually incident to old age. Several 
months later he was declared insane 
from senile dementia. The evi- 
dence was conflicting as to his 
mental capacity when he signed the 
deed. It was held, that a finding 
that he was capable of executing 
the deed would not be disturbed on 
appeal: West v. Douglas, 145 111. 
164. Where testimony as to the 
competency of the grantor is con- 
flicting, the acquiescence of all the 
parties in interest in the act of the 
grantor for fourteen years, and the 
fact that the grantee lived with the 
father and mother during his whole 
life, and was their reliance for sup- 
port and maintenance in the cultiva- 
tion of the farm, and cared for the 
mother and invalid brother after 
the death of the father, indicate a 
purpose in the mind of the grantor 
in making the conveyance, and con- 
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deed made by a monomaniac, if it has no connection with his 
morbid subject, will be upheld. 8 

§ 78. Effect of grantor's subsequent insanity on con- 
tract of purchase. — Where equities exist in favor of third 
persons, courts of equity are disposed to decree the specific 
performance of agreements to convey entered into by a party 
while sane, but who afterward becomes insane. 9 If a con- 
tract for the sale of land is made by one who dies before the 
execution of the deed, and who leaves an insane child as his 
only heir at law, a court of equity has power to enforce a 
specific performance to the contract by directing the commit- 
tee of the lunatic to execute the necessary deed. 1 Where the 
vendor has been found to have been insane at a time prior to 
the execution of the contract, the vendee will not be compelled 
to accept the title. 8 

§ 79. Disability from intoxication. — A deed executed 
by a person in such a state of intoxication that he is incapa- 
ble of giving an intelligent consent to a contract may be avoid- 
ed by him. 8 Persons in this condition are non compos mentis 



stitute reasons why it should not 
be disturbed: Adair v. Cook (Ky. 
Oct 13, 1887), 5 S. W. Rep. 412. 

8 Eken v. McCracken, 32 Leg. 
Intel. (Pa.) 405; Burgess v. Pol- 
lock, S3 Iowa, 273, 36 Am. Rep. 218. 
See, also, Jenkins v. Morris, L. R. 
14 Ch. D. 674. The deed of an in- 
sane person after the appointment 
of a guardian is either void (Ran- 
nells v. Garner, 80 Mo. 474; Wait 
v. Maxwell, 5 Pick. 217, 16 Am. 
Dec. 391 ; Hovey v. Hobson, 53 Me. 
4^1, 89 Am. Dec. 705) ; or presump- 
tively void : Jackson v. Burchin, 14 
Johns. 124; Van Deusen v. Sweet, 
51 N. Y. 378. It has been held that 
a restoration of the consideration 
is not necessary to secure a cancel- 
lation of the deed ; Brigham v. Fay- 



erweather, 144 Mass. 48; Crawford 
v. Scovell, 94 Pa. St. 48, 39 Am. 
Rep. 766; Rogers v. Walker, 6 Pa. 
St. 371, 47 Am. Dec. 470. 

9 Lawrie v. Lees, Law R. 14 Ch. 
D. 249; Owen v. Davies, 1 Ves. Sr. 
82; Pegge v. Skynner, 4 Cox Eq. 
23; In re Doolan, 3 Dru. & War. 
442; Swartwout v. Burr, 1 Barb. 
495. And see Yauger v. Skinner, 
1 McCart. 349; Hall v. Warren, 9 
Ves. 605; In re Cuming, Law R. 5 
Ch. 72. 

1 Swartwout v. Burr, 1 Barb. 495. 

2 Francis v. St. Germain, 6 Grant 
U. C. 636. See Yanger v. Skinner, 
1 McCart. 389. 

8 Donelson v. Posey, 13 Ala. 752 ; 
Reinicker v. Smith, 2 Har. & J. 
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by their own act, 4 and the law not only permits them to plead 
their intoxication as a defense to actions founded upon such 
instruments, but also authorizes a court of equity upon a sea- 
sonable application of the parties, or their legal representa- 
tives, to set the conveyances aside. 5 By one eminent judge it 
is said: "As to that extreme state of intoxication that de- 
prives a man of his reason, I apprehend that even at law, it 
would invalidate a deed obtained from him while in that con- 
dition." 6 

§ 80. Degree of intoxication. — As the reason for set- 
ting aside such conveyances is that the grantor is incapable 
of giving a valid consent, the intoxication should be such as 
to deprive him, for the time being, of his understanding, or at 
least to seriously impair his reasoning powers ; 7 and when it 



421; Dulany v. Green, 4 Har. 
(Del.) 285; Warnock v. Campbell, 
25 N. J. Eq. 485. A deed given un- 
der such circumstances is voidable: 
Spoonheim v. Spoonheim, 14 N. 
D. 380, 104 N. W. 845. And see 
Jones v. Hughes (la.) 110 N. W. 
900. In Loftus v. Marshall, 134 
Cal. 394, 66 Pac. 571, 86 Am. St. 
Rep. 286, it was held that a con- 
veyance made by an intoxicated 
grantor while incapacitated for bus- 
iness, and signed under the repre- 
sentation made to him by the gran- 
tee and others that it is a letter, 
is not merely voidable, but is void. 

(Citing text Sec. 228), For an 
elaborate discussion respecting dis- 
cussion of validity of contracts 
made with intoxicated persons. 
See notes 54 L.R.A. 440, 107 Am. 
St. Rep. 536. 

4 Co. Litt. 247 a, 447 a; Beverly's 
Case, 4 Co. 124; Hendrick v. Hop- 
kins, Cary, 93. 



6 Pitt v. Smith, 3 Camp. 34; But- 
ler v. Mulvihill, 1 Bligh, 160. In 
Pitt v. Smith, Lord Ellenborough 
said: "Intoxication is good evi- 
dence upon a plea of non est factum 
to a deed of non concessit to a 
grant, and of non assumpsit to a 
promise." 

6 Sir W. Grant in Cooke v. Clay- 
worth, 18 Ves. Jr. 16. See Jenners 
v. Howard, 6 Blackf. 220; Gore v. 
Gibson, 13 Mees. & W. 623. 

'Johnson v. Phifer, 6 Neb. 401. 
See, also, Freeman v. Staats, 8 N. 
J. Eq. 814; Woods v. Pindall, 
Wright, 507; Pickett v. Sutter, 5 
Cal. 412; Barrett v. Buxton, 2 
Aiken, 167, 16 Am. Dec. 691 ; Wade 
v. Colvert, 2 Mill Const. 27, 12 Am. 
Dec. 652; Taylor v. Patrick, 1 Bibb, 
168; Bursinger v. Bank, 67 Wis. 75, 
58 Am. Rep. 848; Shackleton v. Se- 
bore, 86 III. 616; Reinskoff v. 
Rogge, 37 Ind. 207; Caulkins v. 
Fry, 35 Conn. 170. See Burroughs 
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is of this character, it is immaterial whether or not there was 
connivance on the part of the grantee, at the intoxication. 8 
If, however, there is connivance by the grantee, the convey- 
ance will be set aside, though the grantor is not wholly de- 
prived of his reason, if it appear that any unfair advantage 
was taken of his condition. In such a case, the transaction 
contains the element of fraud, and the court will not suf- 
fer a party to retain any advantage obtained in such a mode, 
and will refuse its assistance to carry the contract or con- 
veyance into effect. 0 A deed will not be binding upon one 
whose mind has become so weakened and impaired by long 
continued previous intoxication as to incapacitate him from 
giving that consent essential to the validity of all contracts, 
even though at the time of the execution of the conveyance 
he is not intoxicated. 1 Thus, in one case, it was decided that 
although a person is not actually intoxicated at the time, yet 
if by intoxication he has been reduced to such extreme debility 
as to be incapable of rising or sitting up in bed unless sup- 
ported, or of holding a pen, or making a mark unless the pen 
and hand are held for him, he is as powerless to execute a 
conveyance of his property as if in a state of actual intoxica- 



v. Richman, 13 N. J. L. 233, 23 Am. 
Dec. 717; Foot v. Tewksbury, 2 Vt. 
97; Lee v. Ware, 1 Hill (S. C.) 
313; White v. Cox, 3 Hayw. 
(Tenn.) 82; Broadwater v. Dome, 
10 Mo. 277; Birdsong v. Birdsong, 
2 Head, 289; Drummond v. Hop- 
per, 4 Har. (Del.) 327. 

8 Druftimond v. Hopper, 4 Har. 
(Del.) 327; Gore v. Gibson, 13 
Mees & W. 623 ; Barrett v. Buxton, 
2 Aiken, 167, 16 Am. Dec. 691 ; Foot 
v. Tewksbury, 2 Vt. 97; Burroughs 
v. Richman, 13 N. J. L. 233, 23 Am. 
Dec. 717; Wigglesworth v. Steers, 
1 Hen. & M. 70, 3 Am. Dec. 602. 

9 Say v. Barwick, 1 Ves. & B. 
195; Cooke v. Clayworth, 18 Ves. 



12; Pett v. Smith, 3 Camp. 33; 
Johnson v. Meddlecott, 3 P. Wms. 
131; Jenness v. Howard, 6 Blackf. 
240; Cory v. Cory, 1 Ves. 19; Crane 
v. Conklin, Saxt. Ch. 346, 22 Am. 
Dec. 519; Hutchinson v. Tindall, 2 
Green Ch. 128; Shaw v. Thackray, 

1 Smale & G. 537; Nagle v. Baylor, 

2 Dr. & W. 64; Calloway v. With- 
erspoon, 5 Ired. Eq. 128; Phillips v. 
Moore, 11 Miss. 600; Cooley v. 
Rankin, 11 Mo. 642; Cragg v. 
Holme, 18 Ves. 14, n. ; Shievs v. 
Higgons, 1 Madd. Ch. Pr. 399. 

1 White v. Cox, 3 Hayw. (Tenn.) 
79; Birdsong v. Birdsong, 2 Head, 
289; Mansfield v. Watson, 2 Iowa, 
111. 
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tion. 2 The excessive use of liquor of itself is not sufficient 
to avoid a deed, 8 but the intoxication must be such as to 
drown reason, memory and judgment 4 If the intoxication 



a Wilson v. Bigger, 7 Watts & S. 
111. The fact that a father re- 
garded a son obtaining a deed of 
gift from him with the most favor, 
and was disposed to give him the 
largest portion of his estate, it is 
held, is no ground of objection to 
the transaction, nor is the fact that 
the father was at the time in some 
degree intoxicated, if the son used 
no contrivance or management to 
draw him into drink, and took no 
unfair advantage of his state of in- 
toxication to obtain the deeds : Bel- 
cher v. Belcher, 10 Yerg. 121. See 
Morris v. Nixon, 7 Humph. 579; 
Wiley v. Ewalt, 66 111. 26. The rule 
is well settled that a contract may 
be avoided where the person enter- 
ing into it was so intoxicated as to 
be incapable of understanding what 
he was doing. See for various 
cases on this subject: Holland v. 
Barnes, S3 Ala. 83, 25 Am. Rep. 
595; Broadwater v. Darne, 10 Mo. 
277; Prentice v. Achorn, 2 Paige, 
30; Freeman v. Staats, 8 N. J. Eq. 
814; Burroughs v. Richman, 1 
Green (N. J.) 233, 23 Am. Dec. 
717; Duncan v. McCullough, 4 S. 
& R. 484; Foss v. Hildreth, 10 Al- 
len, 76 ; Mansfield v. Watson, 2 
Iowa, 111 ; Donnelson v. Posey, 13 
Ala. 752; Lazell v. Pinnick, 1 Tyler, 
247, 4 Am. Dec. 722; Pickett v. Sut- 
ter, 5 Cal. 412; Reinskopf v. Ragge, 
37 Ind. 207; Clark v. Caldwell, 6 
Watts, 139; Walker v. Davis, 1 
Gray, 506; Seymour v. Delancy, 3 
Cow. 445, 15 Am. Dec. 270; Newell 
v. Fisher, 11 Smedes & M. 431, 49 



Am. Dec. 66; Joest v. Williams, 42 
Ind. 556, 13 Am. Rep. 377; Bates v. 
Ball, 72 111. 108; Eaton v. Perry, 29 
Mo. 96; Allen v. Berryhill, 27 Iowa, 
534, 1 Am. Rep 309; Musselman v. 
Cravens, 47 Ind. 1. But the intox- 
ication must be of such a degree as 
to overcome the faculties: Pickett 
v. Sutter, 5 Cal. 412; Bates v. Ball, 
72 III. 108; Johns v. Fretchey, 39 
Md. 258; Birdsong v. Birdsong, 2 
Head (Tenn.) 289; Schramm v. 
O'Connor, 98 111. 541 ; Cavender v. 
Waddingham, 5 Mo. App. 457. 
But where it does not amount to 
this degree, it is insufficient to avoid 
a contract: Caulkins v. Fry, 35 
Conn. 170; Henry v. Ritenour, 31 
Ind. 136; Miller v. Finley, 26 Mich. 
248. It may be shown that a party 
was intoxicated several hours after 
a contract had been made as tend- 
ing to throw light on his condition 
at the time the contract was made: 
Phelan v. Gardner, 43 CaL 306. 
The person alleging drunkenness 
has the burden of proof: Black v. 
Ellis, 3 Hill (S. C.) 68. But where 
a person has, under a statute, been 
adjudged to be a habitual drunk- 
ard: See Imhoff v. Witmer, 31 Pa. 
St. 243; Klohs v. Klohs, 61 .Pa. St 
245; Clark v. Caldwell, 6 Watts, 
139; Leckey v. Cunningham, 56 Pa. 
St. 370. 

8 Curtis v. Kirkpatrick, 9 Ida. 
629, 75 Pac. 760. 

* See Burnham v. Burnham, 119 
Wis. 509, 97 N. W. 176, 100 Am. 
St. Rep. 895; Power v. King, (N. 
D.) 120 N. W. 543. 
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of the grantor was induced by grantee, equity will scrutinize 
the transaction carefully. 5 But a grantor must seek to dis- 
affirm the deed shortly after the intoxication is over; other- 
wise he will be deemed to have affirmed the conveyance. 6 

§ 81. Deeds made under duress. — A person who has 
executed a deed or other contract under duress may plead 
this as a defense to an action founded upon the instrument, 
or he may avail himself of it as a ground for setting it aside. 7 
A deed executed under duress is voidable merely, and not 
void. 8 Therefore, after the removal of the duress, the trans- 
action may be ratified by the acknowledgment of the deed. 9 
As the privilege of avoiding a contract or conveyance for 
duress is personal, creditors and strangers to the contract can- 
not take advantage of it, if the party himself makes no ob- 
jection. 1 Hence, a deed obtained under duress, being voida- 
ble between the immediate parties only, it follows that when 
an innocent purchaser acquires the land without notice of the 
duress, that, as to him, the deed cannot be set aside for 
duress. 2 Duress, to be available as a ground for setting aside 
a conveyance, must be of such a nature as to excite an appre- 
hension or fear of great bodily harm or illegal punishment, 
and the violence or threats should be of such a degree as to 



B Dahlman v. Gaugente, 238 111. 
224, 87 N. E. 287. 

6 Spoonheim v. Spoonheim, 14 N. 
D. 380, 104 N. W. 845. 

'Hackett v. King, 6 Allen, 58; 
Kelsey v. Haply, 16 Pet. Adm. 269; 
Foss v. Hildreth, 10 Allen, 76; 
Knight's Case, 3 Leon, 239. 

8 Davis v. Fox, 59 Mo. 125; 
Brown v. Peck, 2 Wis. 261 ; Deputy 
v. Stapleford, 19 Cal. 302; Baker v. 
Morton, 12 Wall. 150, 20 L. ed. 262; 
Cook v. Moore, 39 Tex. 255 ; Bogle 
v. Hammons, 2 Heisk. 136; Fair- 
banks v. Snow, 145 Mass. 153, 1 
Deeds Vol. I. — 9. 



Am. St. Rep. 446; Eberstein v. Wil- 
lets, 134 III. 101. Hence, under the 
plea of non est factum, evidence of 
duress is not admissible: Bacon's 
Abridgement, titl. Duress, D.; 
Worcester v. Eaton, 13 Mass. 371, 
7 Am. Dec. 155; Carter v. Couch, 
28 C. C A. 520. 

9 Bissett v. Bissett, 1 Har. & 
McH. 211. 

1 Lewis v. Bannister, 16 Gray, 
500; McClintock v. Cummins, 3 
McLean, 158. 

2 Deputy v. Stapleford, 19 Cal. 
302. 
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cause a person of ordinary firmness and courage to yield? 8 
In other words it must be such as to destroy the free will. 4 

§ 82. Threat of legal proceedings. — If a person threat- 
ens to do an act permitted by law, as to bring suit and obtain 
an attachment, when a probable ground of action exists, or 
if the violence used be simply legal constraint, there is no 
duress sufficient to set aside a conveyance. 6 But if the pro- 
ceedings at law are used as a pretext, or threats are made to 
do acts not permitted by law, and a conveyance is obtained 
by such means, it may be set aside. If a threat is made to 
arrest a person in a proceeding in which the law does not 
authorize an arrest, and the threat is of such a nature that 
the will of a person of ordinary firmness would be overcome, 
a contract or conveyance obtained thereby may be set aside 
on the ground of duress. 6 Equity will set aside a conveyance 



8 Barrett v. French, 1 Conn. 354, 
6 Am. Dec. 241; United States v. 
Huckabee, 16 Wall. 432, 21 L. ed. 
463; Harmon v. Harmon, 61 Me. 
227, 14 Am. Rep. 5S6; Burr v. Bur- 
ton, 18 Ark. 214; Hazelrigg v. Don- 
aldson, 2 Met. (Ky.) 445; State v. 
Sluder, 70 N. C. 55; Bosley v. 
Schanner, 26 Ark. 280; Durr v. 
Howard, 6 Ark. 561; Beckwith v. 
Frisbie, 32 Vt. 559; Maxwell v. 
Griswold, 10 How. 242, 13 L. ed. 
405. The existence of fhe duress 
must be clearly proven: Holt v. 
Agnew, 67 Ala. 360; Davis v. Fox, 
59 Mo. 125; Lefebvre v. Dutruit, 
51 Wis. 326, 37 Am. Rep. 833; In- 
surance Co. v. Nelson, 103 U. S. 
544, 26 L. ed. 436; Hamilton v. 
Smith, 57 Iowa, 15, 42 Am. Rep. 39; 
Feller v. Green, 26 Mich. 70; Sny- 
der v. Snyder, 95 Mich. 51 ; Post v. 
First Nat. Bank, 138 111. 559; Brow- 
er v. Callender, 105 111. 8a 



* Royal v. Goss (Ala.) 45 S. W. 
231 ; see in this connection, Ring v. 
Ring, 111 N. Y. Sup. 713, 127 App. 
Div. 411. 

5 Harris v. Tyson, 24 Pa. St. 347, 
64 Am. Dec. 661; Crowell v. Glea- 
son, 10 Me. 325; Wilcox v. How- 
land, 23 Pick. 167; Davis v. Lus- 
ter, 64 Mo. 43; Gresham v. Landen, 
Ga. Dec. pt. 2, 149; Eddy v. Herrin, 
17 Me. 338, 35 Am. Dec. 261 ; Shep- 
hard v. Watrous, 3 Caines, 166. 
See Heaton v. Norton etc. Bank, 5 
Kan. App. 498, 47 Pac. 576, holding 
that a deed of wife will be set aside 
where it is obtained by threatening 
to arrest and imprison her husband, 
even though for an offense of which 
he is guilty. 

6 Foss v. Hilbreth, 10 Allen, 76; 
Whitefield v. Longfellow, 13 Me. 
146; Wade v. Simeon, 2 Com. B, 
548. 
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obtained by duress caused by the abuse of legal process, 
though the process may not have been unlawful in its incep- 
tion. 7 An arrest by itself is not sufficient to constitute duress. 
It must either have been illegal from the beginning, or must 
have become so afterward by an abuse of the process. 8 Law- 
ful imprisonment cannot amount to duress, and if a person 
is arrested and imprisoned and voluntarily executes a deed for 
his deliverance, he cannot set it aside for duress of imprison- 
ment, if the plaintiff supposed he had a right of action against 
him, but in fact had none. 9 

§ 82a. Illustrations. — Where a wife executes a deed to 
secure her husband's release from a false criminal charge 
which was made for the purpose of inducing her to execute 
the deed, she may have the deed canceled. 1 Likewise a deed 
will be set aside when obtained under threats of criminal 



'Hackett v. King, 6 Allen, 58; 
Osborn v. Robbins, 36 N. Y. 365; 
Breck v. Blanchard, 22 N. H. 303 ; 
9 Viner's Abridgment, 317, tit. Dur- 
ess, B, pi. 1 ; 2 Bacon's Abridgment, 
tit. Duress, A. 

8 Watkins v. Baird, 6 Mass. 511, 
Richardson v. Duncan, 3 N. H. 508; 
4 Am. Dec. 170; Stauffer v. 
Latshaw, 2 Watts, 167, 27 Am. Dec. 
297; Richards v. Vanderpool, 1 
Daly, 71 ; Meek v. Atkinson, 1 Bail. 
84, 19 Am. Dec. 653; Shepard v. 
Watrous, 3 Caines, 166. Duress 
may be caused by an arrest without 
cause for an improper purpose, or 
by an arrest, though made for just 
cause, yet without lawful author- 
ity, or by an arrest for improper 
purposes, though there be just 
cause and lawful authority : Strong 
v. Grannis, 26 Barb. 122; Watkins 
v. Baird, 6 Mass. 511, 4 Am. Dec. 
170; Richardson v. Duncan, 3N.E 



508; Thompson v. Lockwood, 15 
Johns. 256. If a conveyance or 
contract is procured by means of 
duress, caused by an arrest by a 
person pretending to have a war- 
rant when he has not, it may be set 
aside for duress. Duress may be 
caused, it is said, by the mere fear 
if imprisonment: Fashey v. Fergu- 
son, 5 Hill, 154; Whitfield v. Long- 
fellow, 13 Me. 146; Eddy v. Herrin, 
17 Me. 338, 35 Am. Dec. 261. If a 
contract is made under the influence 
of an arrest procured by perjury, 
although it is lawful and regular in 
form, it will be considered as made 
under duress: Strong v. Grannis, 
26 Barb. 122. See Cummings v. 
Iver, 11 Q. B. 122. 

9 Mascolo v. Montesanto, 61 
Conn. 50, 29 Am. St Rep. 170. 

iTreadwell v. Forbert, 122 Ala. 
297. 
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prosecution of the grantor's husband; 8 so where it is ob- 
tained from grantors by refusing to surrender their dead 
daughter's watch. 8 But duress cannot be predicated upon a 
threat to foreclose a mortgage which the grantee rightfully 
had a right to foreclose. 4 

§ 83. Grantor's will-power. — As the reason for allow- 
ing duress to avoid a deed is that consent, one of the essen- 
tial elements of a contract, is wanting, consideration must be 
paid to the party's age, sex, disposition, state of health, and 
such other circumstances as may tend to show the influence 
on his will. 6 So less force will constitute duress when exer- 
cised by a husband on his wife than if the same force were 
exercised on a stranger. 8 

§ 84. Deeds made under undue influence. — Deeds 
made under undue influence, like those obtained by duress, 
are voidable. Influence exerted over a grantor to such a de- 
gree as to deprive him of the exercise of his will, is in equity 
considered a fraud, and a conveyance obtained thereby will 
be set aside. 7 The burden of proving undue influence is upon 
the person alleging it ; 8 and, as each case must for the most 



2 Allen v. Le Flore County, 78 
Miss. 671, 29 So. 161. Or of gran- 
tor's son : Medearis v. Granberry 
(Tex.) 84 S. W. 1070. 

* Benn v. Pritchett, 163 Mo. 560, 
63 S. W. 1103. 

4 Martin v. New Rochelle Water 
Co., 42 N. Y. S. 893, 11 App. Div. 
177, 162 N. Y. 599, 57 N. E. 1117. 
Held duress: Van Dyke v. Wood, 
70 N. Y. S. 324, 60 App. Div. 208; 
Pride v. Baker (Tenn.) 64 S. W. 
329. Held not duress: Anderson 
v. Anderson, 122 Wis. 480, 100 N. 
W. 829; Hagan v. Waldo, 168 111. 
646; Gard v. Arnold, 157 Mo. 538, 
57 S. W. 1035; Quigley v. Quigley 



(la.) 115 N. W. 1112; Hintz v. 
Hintz, 222 111. 248, 78 N. E. 565. 

6 Bane v. Detrick, 52 111. 19. 

« Richardson v. Hittle, 31 Md. 
119. 

7 Howe v. Howe, 99 Mass. 88; 
Anthony v. Hutchins, 10 R. I. 165 ; 
Bowles v. Wathan, 54 Mo. 261; 
Turner v. Turner, 44 Mo. 535 ; Tay- 
lor v. Taylor, 8 How. 183; 12 L. 
ed. 1040; Allore v. Jewell, 94 U. S. 
(4 Otto) 506, 24 L. ed. 260; Mead 
v. Coombs, 26 N. J. Eq. 173; Yard 
v. Yard, 27 N. J. Eq. 114; Fuller 
v. Fuller, 40 Ala. 301 ; Amis v. Sat- 
terfield, 5 Ired. Eq. 173. 

a Howe v. Howe, 99 Mass. 88. 
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part be decided by its own peculiar circumstances, the rela- 
tions between the parties should be taken into consideration 
in determining whether the grantor was acting under undue 
influence. Less evidence is necessary to establish the use of 
undue influence to obtain the execution of a deed when rela- 
tions of trust and confidence, as parent and child, guardian 
and ward, trustee and beneficiary, attorney and client, physi- 
cian and patient, nurse and invalid, exist, than might be re- 
quired in other cases. 9 Where the grantor is of feeble mind, 
but acts with the knowledge of friends competent to advise 
him in his business affairs, and against their objections, his 
deed will not be set aside for improper influence, unless it 
assumes the character of fraud. 1 To bring it under the de- 
nomination of undue influence, the transaction must be taint- 
ed with fraud, or some unlawful coercion must be employed. 
"Men who live in habits of intimacy and friendship, influence 
one another more or less. Fathers exercise over sons, and 
sons over fathers, power which govern their actions more or 
less, which we recognize under the* name of influence. If it 
be a just exercise of power, a discreet and proper influence 
directed to accomplish commendable and lawful ends, it is an 
influence to which the law will take no exception, but rather 
encourages and upholds." 8 Free agency must be destroyed 



» Peebles v. Horton, 64 N. C. 374; 
Bayliss v. Williams, 6 Cold. 440; 
Futrill v. Futrill, 5 Jones Eq. 61; 
Case v. Case, 26 Mich. 484. But see 
Crowe v. Peters, 63 Mo. 429; Jenk- 
ins v. Pye, 12 Peters, 241, 9 L. ed. 
1070; Millican v. Millican, 24 Tex. 
426. 

1 Guest v. Beeson, 2 Houst. 247; 
Corbit v. Smith, 7 Iowa, 60, 71 Am. 
Dec. 431; Hollocher v. Hollocher, 
62 Mo. 267. "Undue" means 
wrongful: Sears v. Vaugn, 230 111. 
572, 82 N. E. 881. But see Myatt 
v. Myatt, 149 N. C. 137, 62 S. E. 



887, holding that moral turpitude 
need not necessarily exist. 

2 Davis v. Culver, 13 How. Pr. 
62, 67; Suttles v. Hay, 6 Ired. Eq. 
124; Miller *v. Miller, 3 Serg. & R. 
267, 8 Am. Dec 651. See Allore v. 
Jewell, 94 U. S. 506, 24 L. ed. 260. 
A finding that the deed of plain- 
tiff's grantor was obtained by fraud 
and undue influence is justified 
where it is shown the maker was a 
feeble and childish old man; that, 
while sick and delirious, he con- 
veyed the land to a young and fas- 
cinating woman, who exercised 
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in order to set the deed aside for undue influence. 8 If con- 
fidential relations exist between the parties this fact should al- 
ways be considered when a question of undue influence 
arises.* And age and feebleness of grantor and inadequacy 
of consideration are material elements to be taken into con- 
sideration. 6 The relation of patient and nurse continued for 
years is an extremely material fact bearing upon the ques- 
tion of undue influence. 6 The relationship of the parties, the 
character of the transaction and the mental condition of the 
grantor are material matters in deciding whether undue in- 
fluence has been exercised. 7 But it is to be borne in mind 
that suggestion and advice addressed to judgment and ap- 
peals to gratitude, love, esteem, etc., do not of themselves 
constitute undue influence. 8 The influence must proceed from 
dominance and coercion and not from sympathy and affec- 
tion. 9 And a deed obtained through undue influence as it 
is voidable merely, may be ratified. 1 



complete control over him, for no 
other consideration than that she 
should continue to live with him as 
his wife, and that she thereafter 
abandoned him: Staley v. Housel, 
35 Neb. 160. 

8 Shea v. Murphy, 164 111. 614, 45 
N. E. 1021, 56 Am. St. Rep. 215; 
Farnsworth v. Noffsinger, 46 W. 
Va. 410, 33 S. E. 246; Drinkwine 
v. Gruelle, 120 Wis. 628, 98 N. W. 
534; Boggianna v. Anderson, 78 
Ark. 420, 94 S. W. 5f; Wilcoxson 
v. Wilcoxson, 165 111. 454, 46 N. E, 
369; Kellogg v. Peddicord, 181 III. 
22, 54 N. E. 623; Erwin v. Hen- 
drick, 52 W. Va. 537, 44 S. E. 165; 
Mallow v. Walker, 115 la. 238, 88 
N. W. 452, 91 Am. St. Rep. 158; 
Dingman v. Romine, 141 Mo. 466; 
Burnett v. Smith, 93 Miss. 566, 47 
So. 117; Ritz v. Ritz (W. Va.) 60 
S. E. 1095; Sears v. Vaughn, 230 
111. 572, 82 N. E. 881. 



♦Hammell v. Hyatt, 44 Atl. 953; 
Smith v. Firth, 65 N. Y. Sup. 1096, 
53 App. Div. 369; James v. Groff, 
157 Mo. 402, 57 S. W. 1081; Hart 
v. Hart, 57 N. J. Eq. 543, 42 Atl. 
153. 

5 Johnson v. Stonestreet, 66 S. W. 
62; Hubert v. Traeder, 139 Mich. 
69, 102 N. W. 283. 

6 Dingman v. Romine, 141 Mo. 
466, 42 S. W. 1087. 

7 Dingman v. Romine, 141 Mo. 
466, 42 S. W. 1087. 

» Delaplain v. Grubb, 44 W. Va. 
612, 30 S. E. 201, 67 Am. St. Rep. 
788. 

9 Adair v. Craig, 135 Ala. 332, 
33 So. 902. Also see Sawyer v. 
White, 122 Fed. 223, 58 C. C. A. 
587. 

* Post v. Hagen (N. J.) 72 AtL 
384. 
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§ 84a. Illustrations. — Where confidential relations ex- 
ist, and there is no - independent advice, the presumption 
of undue influence arises, especially where the grantee 
has gained some advantage. 8 But ordinary family relation- 
ship of itself, does not establish fiduciary relationship. 8 So 
where a deed is made by parent to child, it is not absolutely 
necessary to show that independent advice has been taken 
even though an advantage over the grantor has been gained. 4 
3ut while the relationship between a brother and sister is 
not of itself fiduciary, it may easily become such. 6 And it 
may even exist between brothers-in-law. 6 It may exist be- 
tween brothers, 7 or between persons bearing to each other 
any degree of relationship. 7 * It may easily arise from the 
influence of a wife over her husband or vice versa, 8 or it 
may arise from the relationship of parent and child. 9 



2 German etc. Society v. DeLash- 
mutt, 83 Fed. 33; Stohr v. -Stohr, 
148 Cal. 180, 82 Pac. 777; Nobles v. 
Hutten, 7 Cal. App. 14, 93 Pac. 289; 
Stevens v. Shaw, 66 N. J. Eq. 116, 
57 Atl. 1024; Independent advice 
defined: Post v. Hagan, 71 N. J. 
Eq. 234, 65 Atl. 1026. 

3 Bishop v. Hilliard, 227 III. 382, 
81 N. E. 403; Albright v. Hunecke, 
196 111. 127, 63 N. E. 616. 

* Carney v. Carney, 196 Pa. St. 
34, 46 Atl. 264. And see Sawyer v. 
White, 122 Fed. 223, 58 C. C. A. 
587; Whitten v. McFall, 122 Ala. 
619, 26 So. 131 ; Latimer v. Latimer, 
174 111. 418, 51 N. E. 548; Valten v. 
Blakva, 195 111. 610, 63 N. E. 499; 
Ball v. Ball, 214 111. 255, 73 N. E. 
314. 

b Odell v. Moss, 130 Cal. 352, 62 
Pac. 555. 

e Irwin v. Sample, 213 111. 160, 72 
N. E. 687. 

7 Tomlinson v. Tomlinson, 103 la. 
740, 72 N. W. 664. 



?a Frush v. Green, 86 Md. 494, 39 
Atl. 863. 

8 Elmstedt v. Nicholson, 186 111. 
580, 58 N. E. 381; Paulus v. Reed, 
121 la. 224, 96 N. W. 757; Disch v. 
Limm, 101 Wis. 179, * N. W. 196. 

9 Sayles v. Christie, 187 111. 420, 
58 N. E. 480; Eighmy v. Brock, 126 
la. 535, 102 N. W. 444; Stevens v. 
Stevens, 10 Kan. App. 259, 62 Pac. 
714. Fiduciary relation exists when 
a person has rights and powers 
which he is bound to exercise for 
others; Ryan v. Ryan, 174 Mo. 279, 
73 S. W. 494. The fact that grantee 
was medical advisor is not abso- 
lutely controlling: Kellogg v. Ped- 
dicord, 181 111. 22, 54 N. E. 623. A 
deed from a parent to his child will 
not be set aside upon the ground of 
mere inadequacy of consideration: 
McLeod v. McLeod, 145 Ala. 269, 
40 So. 147, 117 Am. St, Rep. 41. 
A gift from a father to his child, 
though improvident may be valid : 
James v. Aller, 68 N. J. Eq. 666, 2 
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§ 85. Disability of infancy. — Another disability on the 
power of parties to execute valid and- effectual conveyances 
is that of infancy. By an infant is understood one who lias 
not arrived at the age fixed by law as the time of majority. 
At common law this age was established at twenty-one years, 
and no distinction was made on account of sex. A woman 
was an infant until she had reached the age of twenty-one 
years. 1 But, generally, by statute, a shorter time is fixed for 
the continuance of this disability for females than for males. 
At common law, a person is considered as being twenty-one 
years of age the first instant of the last day of the twenty-first 
year immediately preceding the anniversary of his birth. 2 In 
California, it is declared that the period "must be calculated 
from the first minute of the day on which persons are born to 



L.R.A.(N.S.) 285, 62 Atl. 427, 111 
Am. St. Rep. 654; Barnes v. 
Banks, 223 111. 352, 8 L.R.A.(N.S.) 
1037, 79 N. E. 117, 114 Am. St. 
Rep. 331. "A donation from the 
parent to the child, alone and of 
itself, would raise no presump- 
tion of undue influence, since, in 
the absence of evidence to the 
contrary, the parent is presumably 
the dominent party. If undue in- 
fluence is charged in such a case, 
the burden is on the parent to show 
it. Every person who is sui juris 
and under no legal disability has an 
unquestionable right of disposition 
of his property, whether by gift or 
otherwise. Where the donor and 
donee stand in such confidential re- 
lations as parent and child, and 
the donor is the dominant party, 
whether he be parent or child, no 
one would *or a moment question 
the validity of the gift on the 
ground of undue influence, as such 
presumption in law arises only 
where the weaker party is the don- 



or. The question in this case is 
one of fact . . " McLeod v. 
McLeod, 145 Ala. 269, 40 So. 147, 
117 Am. St. Rep. 41. 

1 Co. Litt 171. 

2 See 1 Sharswood ; Blackst. Com. 
463; Comyn's Dig. Enfant A. At 
law an infant is not estopped by a 
declaration at the time that he exe- 
cutes the deed that he is of age: 
Conrad v. Lane, 26 Minn. 389, 37 
Am. Rep. 412; Keen v. Coleman, 39 
Pa. St. 299, 80 Am. Dec. 524; Car- 
penter v. Carpenter, 45 Ind. 142; 
Buchanan v. Hubbard, 96 Ind. 1; 
Merriam v. Cunningham, 11 Cush. 
40; Stud well v. Shapter, 54 N. Y. 
249; Burley v. Russell, 10 N. H. 
184, 34 Am. Dec. 146; Wieland v. 
Kobick, 110 111. 16, 51 Am. Rep. 
676; Price v. Jennings, 62 Ind. 111. 
But in equity he may be estopped 
by his own ' fraud in representing 
that he had attained his majority; 
Bradshaw v. Van Winkle, 133 Ind. 
134; Davidson v. Young, 38 111. 
145; Brantley v. Wolf, 60 Miss. 
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the same minute of the corresponding day completing the pe- 
riod of minority." 8 

§ 86. Deed of minor voidable only. — The deed of a 
minor, it is now settled beyond question, is not void, but 
merely voidable. "The rule seems well established by decid- 
ed cases that the deed of a minor conveying his land for a 
valuable consideration is voidable and not void ; that the right 
to avoid it on coming of age is a personal privilege to the 
minor; and his heirs ; and that it cannot be avoided by an at- 
tachment* made by a creditor after the minor comes of age/' 4 



420; Ferguson v. Bobo, 54 Miss. 
121; Thormaehlen v. Kaeppel, 86 
Wis. 378; Kilgore v. Jordan, 17 
Tex. 341 ; Schmitheimer v. Eiseman, 
7 Bush, 298. But he is not es- 
topped by a failure to inform 
the purchaser if he has not mis- 
represented his age; Brantley v. 
Wolf, 60 Miss. 420. 

8 Civ. Code Cal. § 26. 

4 Kendall v. Lawrence, 22 Pick. 
540, 543. "The deed of real estate 
by an infant is voidable and not 
void": Jenkins v. Jenkins, 12 Iowa, 
195, 198; Breckenridge v. Ormsby, 
1 Marsh. J. J. 245, 19 Am. Dec. 71; 
Cook v. Toumbs, 36 Miss. 685 ; Gil- 
lespie v. Bailey, 12 W. Va. 70, 29 
Am. Rep. 445; Slaughter v. Cun- 
ningham, 24 Ala. 260, 60 Am. Dec. 
463 ; Zouch v. Parsons, 3 Burr, 1794 
1805; Whitney v. Dutch, 14 Mass. 
457, 7 Am. Dec. 229; Boston Bank 
v. Chamberlin, 15 Mass. 211 ; Tuck- 
er v. Moreland, 10 Peters, 58, 9 L. 
ed. 345 ; Phillips v. Green, 3 Marsh. 
A. K. 7, 13 Am. Dec. 124; Roof v. 
Stafford, 7 Cowen, 180; Harrod v. 
Myers, 21 Ark. 592, 76 Am. Dec. 
409; Wellborn v. Rogers, 24 Ga. 



558; Ferguson v. Bell, 17 Mo. 347; 
Moore v. Abernathy, 7 Blackf. 442 ; 
Cummings v. Powell, 8 Tex. 89; 
Dolph v. Hand, 156 Pa. St. 91, 36 
Am. St. Rep. 25 ; Kendrick v. Neisz, 
17 Col. 506; Vallandigham v. John- 
son, 85 Ky. 288; Hoffert v. Miller, 
86 Ky. 572; Amey v. Cockey, 73 
Md. 297; Craig v. Van Bebber, 100 
Mo. 584, 18 Am. St. Rep. 569; En- 
glebert v. Troxell, 40 Neb. 195, 26 
L.R.A. 177, 42 Am. St. Rep. 665; 
Logan v. Gardiner, 136 Pa. St. 588; 
20 Am. St. Rep. 939; Ihley v. Pad- 
gett, 27 S. C. 300; Askey v. Wil- 
liams, 74 Tex. 294, 5 L.R.A. 176; 
Birch v. Linton, 78 Va. 584, 49 Am. 
Rep. 381. The deed of an infant 
is voidable merely : McNear v. Wil- 
liamson, 166 Mo. 358, 66 S. W. 160; 
McCullough v. Finley, 69 Kan. 705, 
77 Pac. 696; Hiles v. Hiles (Ky.) 
82 S. W. 580; Coursolle v. Weyer- 
hauser, 69 Minn. 328, 72 N. W. 697; 
Shaffer v. Detie, 191 Mo. 377, 90 S. 
W. 131; Robinson v. Allison. 192 
Mo. 366, 91 S. W. 115; McBroom v. 
Whitefield, 108 Tenn. 422, 67 S. W. 
794; Appell v. Appell, 235 111. 27, 
85 N. E. 205; Smith v. Ryan, 191 
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The rule is naturally the same in the case of a lease, 5 or of a 
mortgage. 6 The defense of infancy is a privilege personal to 
the infant, and strangers cannot urge it as a ground for set- 
ting aside his acts. 7 

§ 87. Right of disaffirmance. — An infant may disaffirm 
his deed after he becomes of age, but he is not permitted to 
do it during the existence of his disability. 8 "In case of a 



N. Y. 452, 19 L.R.A.(N.S.) 461, 84 
N. E. 402; Watson v. Ruderman, 79 
Conn. 687, 66 Atl. 515. A power of 
sale in a mortgage by an infant is 
invalid. Rocks v. Cornell, 21 R. I. 
532, 45 Atl. 552. 

5 Wood on Landlord and Tenant, 
§ 101 ; Slator v. Brady, 14 I. R. C. 
L. 61 ; Dixon v. Merritt, 21 Minn. 
196; Scranton v. Stewart, 52 Ind. 
69; Illinois etc. Co. v. Bonner, 75 
III. 315; Griffith v. Schwenderman, 
27 Mo. 412; Baxter v. Bush, 29 Vt. 
465, 70 Am. Dec. 429. 

estate v. Plaisted, 43 N. H. 413; 
Roberts v. Wiggin, 1 N. H. 73, 8 
Am. Dec. 38; Palmer v. Miller, 25 
Barb. 399; 1 Jones on Mortgages, 
§ 104. See, also, Merchants' Fire 
Ins. Co. v. Grant, 2 Edw. Ch. 544; 
Grace v. Whitehead, 7 Grant (U. 
S.) Ch. 591; Peers v. McLaughlin, 
88 Cal. 294, 26 Pac. 119, 22 Am. St. 
Rep. 306; Featherston v.McDonell, 
15 Up. Can. C. P. 162; Terry v. Mc- 
Clintock, 41 Mich. 492, 2 N. W. 
Rep. 787; Askey v. Williams, 74 
Tex. 294, 5 L.R.A. 176, 11 S. W. 
Rep. 1101; Mansfield v. Gordon, 
144 Mass. 168, 10 N. E. Rep. 773; 
Callis v. Day, 38 Wis. 643; Allen 
v. Poole. 54 Miss. 323; Robbins v. 
Eaton, 10 N. H. 561; Hubbard v. 
Cummins, 1 Me. 11; Loomer v. 



Wheelwright, 3 Sandf. Ch. 135; 
Young v. McKee, 13 *Mich. 552; 
Keegan v. Cox, 116 Mass. 289; 
Baldwin v. Rosier, 48 Fed. Rep. 
810; Walsh v. Young, 110 Mass. 
396; Henry v. Root, 33 N. Y. 526; 
Citizens' etc. Co. v. Arvin, 207 Pa. 
293, 56 Atl. 870. That equity will 
not compel an affirmance or disaf- 
firmance, see Watson v. Ruderman, 
79 Conn. 687, 66 Atl. 515. 

'Brown v. Caldwell, 10 Serg. & 
R. 114, 13 Am. Dec. 660; Hartness 
v. Thompson, 5 Johns. 160; Van 
Bramer v. Cooper, 2 Johns. 279; 
Oliver v. Houdlet, 13 Mass. 237, 7 
Am. Dec. 134; Worcester v. Eaton, 
13 Mass. 371, 7 Am. Dec. 155; 
Nightingale v. Withington, 15 Mass. 
272, 8 Am. Dec. 101. It is held in 
Tennessee that the deed of a minor, 
made without consideration or for 
one merely nominal, is absolutely 
void, and transfers no title to the 
grantee: Robinson v. Coulter, 90 
Tenn. 705, 25 Am. St. Rep. 708; 
Swafford v. Ferguson, 3 Lea, 292, 31 
Am. Rep. 639; Scobey v. Waters, 10 
Lea, 557. 

8 Hastings v. Dollarhide, 24 Cal. 
195; Bool v. Mix, 17 Wend. 119, 31 
Am. Dec. 285; McCormic v. Leg- 
gctt, 8 Jones (N. C.) 425; Kilgore 
v. Jordan, 17 Tex. 341; Cummings 
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deed of land by an infant, it seems to be settled that the con- 
veyance cannot be avoided until the infant becomes of age." 9 
Neither the infant nor his guardian, during the continuance 
of the infancy, has power to declare whether a voidable con- 
tract of the infant shall be affirmed or avoided. The right to 
do so rests solely with the infant. It is for him alone to de- 
termine what course he will pursue when he arrives at full 
age. 1 It was intimated in one case that possibly a notice of 
disaffirmance given by an infant before he became of age 
would, be operative. 8 But the court was not called upon to 
decide this particular point, and it is believed no case clearly 
announces this rule. 8 But if the infant dies before attaining 



v. Powell, 8 Tex. 80; Sims v. Ever- 
hardt, 102 U. S. 300, 26 L. ed. 87; 
Armitage v. Widoe, 36 Mich. 124; 
Chandler v. Simmons, 97 Mass. 508, 
93 Am. Dec. 117; Shipman v. Hor- 
ton, 17 Conn. 481 ; McCarthy v. Ni- 
crosi, 72 Ala. 332, 47 Am. Rep. 418; 
Welch v. Bunce, 83 Ind. 382; Chap- 
man v. Chapman, 13 Ind. 396; Sing- 
er Mfg. Co. v. Lamb, 81 Mo. 221. 
But see to contrary, Harrod v. My- 
ers, 21 Ark. 592 ; 76 Am. Dec. 409. 
In California this is changed by 
the Code : Civ. Code, § 35. 

9 Williams, C. J., in Shipman v. 
Horton, 17 Conn. 482. 

1 Dunton v. Brown, 31 Mich. 182. 
He must prove his infancy, and that 
there was no consideration, if seek- 
ing to set aside the deed : Wade v. 
Love, 69 Tex. 522. The fact that 
the grantee has conveyed the land 
to an innocent purchaser for value 
will not prevent the infant from dis- 
affirming his deed within a reason- 
able time: Searcy v. Hunter, 81 
Tex. 644, 26 Am. St. Rep. 837. The 
right of disaffirmance is a personal 
privilege and a creditor cannot ex- 



ercise it: Baldwin v. Rosier, 1 Mc- 
Crary, 384. See, also, to same ef- 
fect, Kingman v. Perkins, 105 Mass. 
Ill; Kendall v. Lawrence, 22 Pick. 
540; Harkness v. Thompson, 5 
Johns. 160; McCarty v. Murray, 3 
Gray, 578; Oliver v. Houdlet, 13 
Mass. 237, 7 Am. Dec. 134; Sharp 
v. Robertson, 76 Ala. 343; Harris 
v. Musgrove, 59 Tex. 401 ; Bearsley 
v. Hotchkiss, 96 N. Y. 201 ; Dunton 
v. Brown, 31 Mich. 182; Bozeman 
v. Browning, 31 Ark. 364; Roberts 
v. Wiggin, 1 N. H. 73, 8 Am. Dec. 

3a 

8 Railway Co. v. M'Michael, 5 
Eq. 124. 

8 For various cases in which the 
principle stated in the text has been 
applied to contracts of infants, see 
Pitcher v. Laycock, 7 Ind. 398; 
Hoyle v. Stowe, 2 Dev. & B. 320; 
Slator v. Trimble, 14 I. R. C. L. 
342; Peterson v. Laik, 24 Mo. 541, 
69 Am. Dec. 441; McGan v. Mar- 
shall, 7 Humph. 121; Jackson v. 
Carpenter, 11 Johns. 131; Cresinger 
v. Welch, 15 Ohio, 156, 45 Am. Dec. 
565. 
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his majority all voidable contracts made by him may be dis- 
affirmed by his heirs or legal representatives. 4 

§ 88. Whether affirmance may be presumed from ac- 
quiescence. — Does it require some positive act on the part 
of the infant after attaining majority to disaffirm a contract 
or conveyance made during infancy, or may his acquiescence 
be presumed from a neglect to exercise his right within a 
reasonable time after coming of age? It is said by an emi- 
nent writer: "His confirmation of the act or deed of his in- 
fancy may be justly inferred against him after he has been of 
age for a reasonable time, either from his positive acts in 
favor of the contract, or from his tacit assent under circum- 
stances not to excuse his silence." 5 In Vermont, it was said 
by Chief Justice Prentiss: "A deed executed and delivered 
by an infant conveying land, remains good and valid until it 
is avoided by him; and as he alone has the power of avoid- 
ing the deed and rescinding the contract, he is bound in rea- 
son and justice after he comes of age, and is competent to ex- 
ercise a discretion upon the subject, to make his election, and 
give notice of his intention. He ought not to be allowed to 



4 Person v. Chase, 37 Vt. 647, 88 
Am. Dec. 630; Bozeman v. Brown- 
ing, 31 Ark. 364; Veal v. Forbson, 
57 Tex, 482; Illinois Land Co. v. 
Bonner, 75 111. 315; Sharp v. Rob- 
ertson, 76 Ala. 343; Harvey v. 
Briggs, 68 Miss. 60, 10 L.R.A. 62; 
Singer Mfg. Co. v. Lamb, 81 Mo. 
221; Parsons v. Hill, 8 Mo. 135. 
The objection of infancy to a mar- 
riage contract can only be made by 
the parties themselves: Jones v. 
Butler, 30 Barb. 641. See, also, up- 
on the general proposition: Nelson 
v. Eaton, 1 Redf. 498; Abbott v. 
Parson, 3 Burr. 1805 ; Tillinghast v. 
Holbrook, 7 R. I. 230; Vaughan v. 



Parr, 20 Ark. 600; Jefford v. Ring- 
gold, 6 Ala. 544. The guardian 
having no title to the property, but 
being merely an agent, cannot dis- 
affirm for the infant: Lombard v. 
Morse, 155 Mass. 136, 14 L.R.A. 273. 
But if after the grantor arrives at 
majority the guardian continues to 
act by reason of the existence of 
any disability for which a guardian 
might be appointed for an adult, he 
may disaffirm a deed made during 
the ward's minority: Chandler v. 
Simmons, 97 Mass. 508, 93 Am. 
Dec. 117. 
5 2 Kent's Com. 239, 12th ed., 295, 
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leave the grantee, upon whom the contract is binding, in a 
state of suspense and uncertainty, and unless he makes known 
his determination in a reasonable time, it is just that the con- 
tract should become absolute against him. At any rate, silence 
on his part while the grantee or any one under him is claim- 
ing, holding, and occupying under the contract, is an acquies- 
cence from which a confirmation of the contract may be in- 
ferred." 6 

§ 89. Same subject. — This rule also prevails in Con- 
necticut. "It is unjust that the infant after his arrival at 
maturity, and the lapse of a reasonable time, should hold the 
scales in his hands and decide as future circumstances should 
incline. In the meantime, the purchaser under him is at a 
standstill, and incapable of making any necessary and perma- 



SBigelow v. Kinney, 3 Vt. 353, 
359, 21 Am. Dec. 589. This was 
affirmed, also, in Richardson v. Bo- 
right, 9 Vt. 368, 371, where Redfield, 
J., said: "In the case of every act 
of an infant which is merely void- 
able, he must disaffirm it on coming 
of full age, or he will be bound by 
it, and this must be done in a rea- 
sonable time." In Holmes v. Blogg, 
8 Taunt. 35, 39, Dallas, J., said : "I 
agree that in every instance of a 
contract, voidable only by an infant 
on coming of age, the infant is 
bound to give notice of disaffirm- 
ance of such contract in reasonable 
time; and if the case before the 
court were that simple case, I 
should be disposed to hold that as 
the infant had not given express 
notice of disaffirmation within four 
months, he had not given notice of 
disaffirmance in reasonable time." 
But in England, by the Statute of 



May 9, 1882 (9 Geo. IV., ch. 14), 
entitled "An act for rendering a 
written memorandum necessary to 
the validity of certain promises and 
engagements," it was provided that 
an infant should not be charged up- 
on any promise or ratification after 
full age of any promise or simple 
contract made during infancy, un- 
less the promise or ratification be 
made by writing, signed by the 
party to be charged. This statute 
was construed in Hartley v. Whar- 
ton, 11 Ad. & E. 934. The infant 
has a reasonable time in which to 
disaffirm: Weeks v. Wilkins, 134 
N. C. 516, 47 S. E. 24; Shroyer v. 
Pittenger, 31 Ind. App. 158, 67 N. 
E. 475. But he must disaffirm with- 
in a reasonable time: Lawder v. 
Larkin (Tex.) 94 S. W. 171 ; Rob- 
inson v. Allison, 192 Mo. 366, 91 
S. W. 115; Bently v. Greer, 100 Ga. 
35, 27 S. E. 974. 
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nent improvements of his estate." 7 This principle is sup- 
ported by considerable authority, and in some states it is de- 
clared by statute. 8 In California, where the contract of an 
infant is made under the age of eighteen, it may be disaffirmed 
by the minor himself either before his majority or within a 
reasonable time afterward, or by his heirs or personal repre- 
sentatives in case of his death, and if made while he is over 
the age of eighteen, it may be disaffirmed in the same mode 
by a restoration of the consideration, or its equivalent. 9 In 
Delaware, it was decided that where extensive improvements 
had been made upon the property conveyed, an infant's ac- 
quiescence for four years amounted to a confirmation of his 
deed. 1 It has been held that an infant's neglect after coming 
of age to disaffirm until the time named in the statute of limi- 
tations for bringing an action had expired, would operate as 
an affirmance of the deed or sale. 2 In North Carolina, it was 
decided that where an infant bought a piece of land, and after 
his majority lived upon it and paid a portion of the purchase 



7 Kline v. Beebe, per Hosmer, 
Chief Justice, 6 Conn. 494, 505. 
See, also, to same effect, Thormaeh- 
len v. Kaeppel, 86 Wis. 378; O'Dell 
v. Rogers, 44 Wis. 136; Scott v. 
Buchanan, 11 Humph. 468; Brant- 
ley v. Wolf, 60 Miss. 420; Thomp- 
son v. Strickland, 52 Miss. 574; 
Searcy v. Hunter, 81 Tex. 644, 26 
Am. St. Rep. 837 ; Bingham v. Bar- 
ley, 55 Tex. 281, 40 Am. Rep. 801 ; 
Askey v. Williams, 74 Tex. 294; 
Nathans v. Arkwright, 66 Ga. 179; 
Blankenship v. Stout, 25 111. 132; 
Illinois Land Co. v. Bonner, 75 111. 
315; Goodenow v. Empire Lumber 
Co., 31 Minn. 468, 47 Am. Rep. 798; 
O'Brien v. Gaslin, 20 Neb. 347; En- 
glebert v. Troxell, 40 Neb. 195, 26 
L.R.A. 177, 42 Am. St. Rep. 665; 
Ward v. Laverty, 19 Neb. 429; 
Amey v. Cockey, 73 Md. 297. 



8 Wallace v. Lewis, 4 Har. (Del.) 
75; Wright v. Germain, 21 Iowa, 
585 ; Jones v. Butler, 30 Barb. 641 ; 
Flinn v. Powers, 36 How. Pr. 289; 
Hoit v. Underhill, 9 N. H. 439, 32 
Am. Dec. 380. See Jamison v. 
Smith, 35 La. An. 609; Green v. 
Wilding, 59 Iowa, 679, 44 Am. Rep. 
696; Dolph v. Hand, 156 Pa. St 
91, 36 Am. St. Rep. 25. 

9 Civ. Code, § 35. 

1 Wallace v. Lewis, 4 Har. (Del.) 
75. 

2Prout v. Wiley, 28 Mich. 164; 
Huth v. Carondelet etc. R. Co., 56 
Mo. 202; Thomas v. Pullis, 56 Mo. 
211; Wallace v. Latham, 52 Miss. 
291. See Stringer v. Northwestern 
Mut. Life Ins. Co., 82 Ind. 100. 
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price, he had confirmed the transaction. 8 Where a minor 
married woman has executed a deed, it has been held that a 
delay of three years and a half unexplained, to disaffirm her 
deed after arriving at majority, is unreasonable. 4 

§ 90. Opposite view that acquiescence is not affirm- 
ance. — On the other hand, the principle adopted by many 
courts, among them the Supreme Court of the United States, 
is that acquiescence alone, though it may continue for an un- 
reasonable period beyond majority, will not constitute affirm- 
ance. "Where a person has made a conveyance of real es- 
tate during infancy, and would affirm or disaffirm it after he 
becomes of age, in such case, mere acquiescence for years af- 
fords no proof of a ratification. There must be some positive 
and clear act performed for that purpose. The reason is, 
that by his silent acquiescence he occasions no injury to other 
persons, and secures no benefits or new rights to himself. 
There is nothing to urge him as a duty toward others to act 
speedily. . . . He may, therefore, after years of ac- 
quiescence, by an entry, or by a conveyance of the estate to 
another person, disaffirm and avoid the conveyance made dur- 
ing his infancy." 6 The rule in the United States Supreme 



8 Dewey v. Burbank, 77 N. C. 259. 
See Hubbard v. Cummings, 1 Me. 
11; Dana v. Coombs, 6 Me. 89, 19 
Am. Dec. 194; Bostwick v. Atkins, 
3 Comst. 58. 

4 Goodnow v. Empire Lumber 
Co., 31 Minn. 468, 47 Am. Rep. 798. 
But see Wilson v. Branch, 77 Va. 
65, 46 Am. Rep. 709. And see, also, 
Richardson v. Pate, 93 Ind. 423, 47 
Am. Rep. 374. But a suit brought 
to cancel a deed made when a minor 
is a sufficient disaffirmance, and 
what constitutes a reasonable time 
within which the right to disaffirm 
must be exercised is a mixed ques- 



tion of law and fact, the determina- 
tion of which will depend upon the 
circumstances in each particular 
case : Englebert v. Troxell, 40 Neb. 
195, 26 L.R.A. 177, 42 Am. St. Rep. 
665. 

6 Shepley, J., in Boody v. McKen- 
ney, 23 Me. 517, 523; Jackson v. 
Carpenter, 11 Johns. 539; Curtin v. 
Patten, 11 Serg. & R. 311. But the 
justice in Boody v. McKenney, su- 
pra, remarks, however, that when 
an infant has purchased real estate, 
or has taken a lease of it subject to 
rent, he must make his election 
within a reasonable time; he is not 
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Court is, that though an act of as solemn character as the 
original act itself is not necessary to operate as an affirmation 
of an infant's voidable deed, yet that mere acquiescence, un- 
accompanied by any other circumstance, is not generally suf- 
ficient evidence of affirmance. But any clear and unequivocal 
ratification manifesting an intention to affirm the deed will 
have that effect. 8 It has been objected that a long-continued 
acquiescence, unless it be held to be tantamount to a ratifica- 
tion, will operate as a fraud upon the grantee. Referring to 
this consideration, the court in Missouri declares : "The fact 
that an acquiescence for years operates as a fraud upon the 



permitted to enjoy the estate for 
years after he becomes of age and 
then disaffirm the purchase. See, 
also, Prout v. Wiley, 28 Mich. 164; 
Tyler v. Gallop, 68 Mich. 185, 13 
Am. St. Rep. 336; Rundle v. Spen- 
cer, 67 Mich. 189; Gillespie v. 
Bailey, 12 W. Va. 70 , 29 Am. Rep. 
445; Hoffert v. Miller, 86 Ky. 572; 
Baker v. Kennett, 54 Mo. 82; 
Thomas v. Pullis, 56 Mo. 211 ; Huth 
v. Carondelet Marine Ry. Co., 56 
Mo. 202; Peterson v. Laik, 24 Mo. 
541, 60 Am. Dec. 441; Drake v. 
Ramsey, 5 Ohio, 252; Cresinger v. 
Welch, 15 Ohio, 156, 45 Am. Dec. 
565 ; Eureka Co. v. Edwards, 71 Ala 
248, 46 Am. Rep. 314; McCarthy v. 
Nicrosi, 72 Ala. 332, 47 Am. Rep. 
418; Moore v. Abernathy, 7 Blackf. 
442; Sims v. Bardoner, 86 Ind. 87, 

44 Am. Rep. 263 ; Stringer v. North- 
western Mut. L. Ins. Co., 82 Ind. 
100; Kountz v. Davis, 34 Ark. 590; 
Stull v. Harris, 51 Ark. 294; 
Vaughan v. Parr, 20 Ark. 600; Mc- 
Murray v. McMundy, 66 N. Y. 175 ; 
Drake v. Ramsay, 5 Ohio, 252 ; 
Cresenger v. Welch, 15 Ohio, 156, 

45 Am. Dec. 565; Birch v. Linton, 



78 Va. 584, 49 Am. Rep. 381 ; Wil- 
son v. Branch, 77 Va. 65, 46 Am. 
Rep. 709. Mere silence according 
to some authorities is not affirm- 
ance. The infant has the full time 
fixed by the Statute of Limitations 
in which to disaffirm : Shipp v. Mc- 
Kee, 80 Miss. 741, 32 So. 281, 92 
Am. St. Rep. 616. See, also, Lin- 
ville v. Greer, 165 Mo. 380. Nor is 
ratification necessarily shown by 
acquiescence for 14 months: 
O'Rourke v. Hall, 56 N. Y. Supp. 
471. 38 App. Div. 534. But a lapse of 
3 or 4 years is too long especially 
where creditors intervene: Lock- 
nane v. Hoskins (Ky.) 69 S. W. 
719. So the deed may be disaf- 
firmed by execution of a mortgage 
upon the property after maturity: 
Phillips v. Hoskins, 128 Ky. 371, 
108 S. W. 283. Or by institution of 
suit to disaffirm : Slater v. Rudder- 
forth, 25 App. (D. C.) 497. Or by 
acts generally inconsistent with the 
deed. Shroyer v. Pittenger, 31 Ind. 
App. 158, 67 N. E. 475. 

8 Irvine v. Irvine, 9 Wall. 626, 
19 L. ed. 803; Tucker v. Moreland, 
10 Peters, 59, 9 L. ed. 346. 
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grantee is no objection in law to such exercise of this right. 
The rule is made to protect the infant, and all disaffirmances 
necessarily, or at least generally, operate to some extent very 
prejudicially to the interests of the grantee, and may so far 
be regarded as a fraud upon his rights." 7 

§ 91. Comments. — The most reasonable rule seems to 
be that the right of disaffirmance should be exercised within 
a reasonable time after the infant attains his majority, or else 
his neglect to avail himself of this privilege should be deemed 
an acquiescence and affirmance on his part of his conveyance. 
The law considers his contract a voidable one on account of 
its tender solicitude for his rights, and its fear that he may be 
imposed upon in his bargains. But he is certainly afforded 
ample protection by allowing him a reasonable time after he 
reaches his majority to determine whether he will abide by 
his conveyance executed while he was a minor, or will dis- 
affirm it. And it is no more than just and reasonable that 
if he silently acquiesces in his deed and makes no effort to 
express his dissatisfaction with his act, he should, after the 
lapse of a reasonable time, dependent upon circumstances, be 
considered as fully ratifying it. In other words, his case is 
one in which the maxim that "silence implies consent," may 
be applied with salutary effect. Then it is to be remarked that 
the grantee is entitled to some consideration. He should have 

7 Huth v. Carondelet, 56 Mo. 202, deemed a ratification : Wallace v. 

210; per Napton, J. See Urban v. Latham, 52 Miss. 291; Lacy v. Pix- 

Grimes, 2 Grant Cas. 96; Gillespie ler, 120 Mo. 383; Stringer v. North- 

v. Bailey, 12 W. Va. 70, 29 Am. western Mut. L. Ins. Co., 82 Ind. 

Rep. 445; Sims v. Everhardt, 22 100; Sims v. Bardoner, 86 Ind. 87. 

Alb. L. J. 445 ; Sims v. Bardoner, 86 44 Am. Rep. 263 ; Birch v. Linton, 
Ind. 87, 44 Am. Rep. 263; Sims v. * 78 Va. 584; Davis v. Dudley, 70 Me. 

Smith, 86 Ind. 577. But where this 236, 35 Am. Rep. 318; Wheaton v. 

rule prevails acquiescence with oth- East, 5 Yerg. 41, 26 Am. Dec. 251 ; 

er circumstances, such as standing Hartman v. Kendall, 4 Ind. 403; 

by and seeing the purchaser making Wallace v. Lewis, 4 Harr. 75. 
valuable improvements, will be 
I>eds Vol. I.— 10. 



146 



THE LAW OF DEEDS. 



[CHAP. IV. 



a right to know whether the grantor intends to disaffirm his 
deed, and he should be justified in assuming that a neglect on 
the part of the grantor to express his dissent for a considera- 
ble length of time, is an affirmance as potent as any language 
could possibly be. The grantee should not be kept in sus- 
pense, and prevented from making valuable and permanent 
improvements, from the fear that at any time the grantor may 
disaffirm his deed, and render it a nullity. The grantor should 
not be allowed to take advantage of the increase in value of 
the land, that may be brought about by a number of causes 
which were unforeseen by both parties at the time the convey- 
ance was executed, while he is under no corresponding obli- 
gation to rescind in case the land depreciates in value. Jus- 
tice requires that he should arrive at a definite conclusion with 
a reasonable degree of celerity, or be held to have given his 
assent to the deed. While the opposite view is supported by 
eminent authority, yet the author is of the opinion that, in 
reason, a long-continued silence on the part of the grantor, 
after the removal of the disability of infancy, should be re- 
garded as an acquiescence in his act, and a ratification of his 
conveyance. So disaffirmance may be shown by receipt of 
part of the purchase price after coming of age with knowl- 
edge of the facts ; 8 or by renting the land. 9 

§ 92. By what means the deed of an infant may be 
avoided. — An infant may avoid his deed after reaching 
his majority by different means, depending upon the nature 
of, and the circumstances of the case. 1 An unconditional sale 



BDamran v. Ratliff (Ky.) 97 S. 
W. 401 ; Hobbs v. R. Co., 122 Ala. 
602, 26 So. 139, 82 Am. St. Rep. 
103. And after the ratification the 
infant becomes bound by the con- 
tract : McCune v. Goodwillie, 204 
Mo. 306, 102 S. W. 997. 

» Ingram v. Isen (Ky.) 80 S. W. 
787. 



1 Tucker v. Moreland, 10 Peters, 
58, 9 L. ed. 345. Justice Story, on 
page 71, says: "He may sometimes 
avoid it by matter in pais, as in 
case of a feoffment by an entry, if 
his entry is not tolled; sometimes 
by plea, as when he is sued upon his 
bond or other contract; sometimes 
by suit, as when he disaffirms a 
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of the property by the grantor after arriving at full age is a 
disaffirmance of his first deed. This is an act which clearly 
evinces a desire to disaffirm. 8 Thus, where an infant had 
conveyed uncultivated lands, and after coming of age con- 
veyed the same lands to another by a deed which was properly 
registered, the last deed was held to be a disaffirmance of the 
first. 8 

§ 93. Subsequent deed must be inconsistent with prior 
one.—^But in order that a subsequent deed by an infant 
after reaching his majority may operate as a disaffirmance 
of his prior deed, it must be inconsistent with it, so that both 
cannot properly stand together. Thus, an infant conveyed 
real estate, and his grantee before the coming of age of the 
infant mortgaged it to one party and sold it to another. The 
latter obtained a quitclaim deed from the infant grantor, and 



contract made for the sale of his 
chattels, and sues for the chattels; 
sometimes by a writ of error, as 
when he has levied a fine during his 
nonage; sometimes by a writ of 
audita querela, as when he has ac- 
knowledged a recognizance or stat- 
ute, staple or merchant; sometimes, 
as in the case of an alienation of 
his estate during his nonage, by a 
writ of entry, dum fuit infra 
cetatem, after his arrival of age." 

2 Chapin v. Shafer, 49 N. Y. 407; 
Medbury v. Watrous, 7 Hill, 117; 
State v. Plaisted, 43 N. H. 413; 
Cresinger v. Welch, IS Ohio, 193, 
45 Am. Dec. 565; Skinner v. Max- 
well, 66 N. C. 45; Pitcher v. Lay- 
cock, 7 Ind. 398; Peterson v. Laik, 
24 Mo. 541, 69 Am. Dec. 441 ; Searcy 
v. Hunter, 81 Tex. 644, 26 Am. St. 
Rep. 837; Riggs v. Fisk, 64 Ind. 
100; Vallandingham v. Johnson, 85 
Ky. 288; Hastings v. Dollarhide, 24 



Cal. 195 ; Singer Mfg. Co. v. Lamb, 
81 Mo. 221 ; Corbett v. Spencer, 63 
Mich. 731 ; Craig v. Van Bebber, 100 
Mo. 584, 18 Am. St. Rep. 569; Bag- 
ley v. Fletcher, 44 Ark. 153; McGan 
v. Marshall, 7 Humph. 121 ; Haynes 
v. Bennett, 53 Mich. 15; Prout v. 
Wiley, 28 Mich. 164; Dawson v. 
Helmes, 30 Minn. 107; Cresinger v. 
Welch, 15 Ohio, 156, 45 Am. Dec. 
565; White v. Flora, 2 Overt. 426; 
Mustard v. Wohlford, 15 Gratt. 
329, 76 Am. Dec. 209; Black v. 
Hills, 36 III. 376, 87 Am. Dec. 224. 

8 Jackson v. Carpenter, 11 Johns. 
539. But if the first grantee was 
in possession, it seems in New York 
that an entry would be necessary: 
Jackson v. Burchin, 14 Johns. 127; 
Jackson v. Todd, 6 Johns. 257. See 
Roberts v. Wiggin, 1 N. H. 75, 8 
Am. Dec. 38; Dawson v. Helmes, 
30 Minn. 107. 
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when a bill was brought to foreclose the mortgage, he at- 
tempted to defeat the lien of the mortgagee by asserting that 
the deed to him was a disaffirmance of the deed to the mort- 
gagor, the original grantee of the infant; but it was held that 
the subsequent deed of the infant was intended as a mere con- 
firmation of the previous title, and not as a disaffirmance of 
the previous conveyance.* If a minor sells the same property 
twice, and when he has attained majority, ratifies the second 
sale, this, it has been held in Alabama, is a disaffirmance of 
the first sale. 5 In the same state, it has been held that if an 
infant, on arriving at full age, disaffirm his deed and bring 
an action against the vendee for the use and occupation of 
the premises, the latter may set off to the amount claimed the 
value of improvements erected upon the land. 6 In Indiana, 
a written notice of disaffirmance of a deed by an infant after 
he reaches full age is an avoidance of his conveyance made 
during infancy. 7 

§ 94. Restoring the consideration — General rule. — 

Must an infant as a condition upon which his right of dis- 



* Eagle Fire Co. v. Lent, 6 Paige, 
635. See, also, Stewart v. Baker, 17 
Tex. 417; Watkins v. Russell, 15 
Ark. 73; Bagley v. Fletcher, 44 Ark. 
153; Singer Mfg. Co. v. Lamb, 81 
Mo. 221; Palmer v. Miller, 25 Barb. 
399. The act of avoidance should 
take place before suit: Voorhies v. 
Voorhies, 24 Barb. 150. See Palm- 
er v. Miller, 25 Barb. 399 ; Dominick 
v. Michael, 4 Sand. 374, 421 ; Daw- 
son v. Helmes, 30 Minn. 107. 

6 Derrick v. Kennedy, 4 Port. 41. 
The deed may be avoided as against 
a bona fide purchaser from the 
grantee for value, for if this were 
not so the grantee could make the 
sale valid by transferring to an in- 
nocent purchaser : Buchanan v. 



Hubbard, 96 Ind. 1; McMorris v. 
Webb, 17 S. C. 558, 43 Am. Rep. 
629; Price v. Furman, 27 Vt. 268, 
65 Am. Dec. 194; Sims v. Smith, 
86 Ind. 577; Hovey v. Hobson, 53 
Me. 451, 89 Am. Dec. 705; Miles v. 
Lingerman, 24 Ind. 385; Jenkins v. 
Jenkins, 12 Iowa, 195; Mustard v. 
Wohlford, 15 Gratt. 329, 76 Am. 
Dec. 209. 

to Weaver v. Jones, 24 Ala. 421. 

7 Scranton v. Stewart, 52 Ind. 69. 
See Worcester v. Eaton, 13 Mass. 
371, 7 Am. Dec. 155; McGill v. 
Woodward, Const. S. C. 468; Mus- 
tard v. Wohlford, 15 Gratt. 329, 76 
Am. Dec. 209; Walker v. Ellis, 12 
III. 470; Prout v. Wiley, 28 Mich. 
164. 
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affirmance depends restore the consideration received? The 
rule seems to be that when the infant still has the property 
in his possession at the time he disaffirms, or had possessed 
it at the time he reached his majority, but had squandered it 
afterwards, he must restore the consideration or its equiva- 
lent. 8 

§ 95. Exception to rule. — An exception to this general 
rule, however, appears to prevail in Indiana. 9 In the case 
cited the court, speaking on this point, said: "The excep- 
tion reserved upon the failure to prove an offer to return the 
purchase money is not well taken. Where the plaintiff is 
in the possession of the property, and comes into a court of 
equity asking to have some cloud removed from her title, 
she must restore any consideration received from the defend- 
ant; she must do equity. But when having by her own act 
avoided the deed, she comes into a court of law demanding 
possession of property to which she holds a perfect title, no 
equitable conditions can be imposed upon her by the court. 
She comes, not invoking the aid of the court to remove a cloud 
from her title, but demanding possession of property, the title 



8 Womack v. Womack, 8 Tex. 
397, 58 Am. Dec. 119; Stuart v. 
Baker, 17 Tex. 417; Pursley v. 
Hays, 17 Iowa, 311 ; Badger v. Phiiv 
ney, 15 Mass. 359, 8 Am. Dec. 105; 
Hillyer v. Bennett, 3 Edw. Ch. 222; 
Smith v. Evans, 5 Humph. 70; Bar- 
tholomew v. Finnemore, 17 Barb. 
428; Gray v. Lesington, 2 Bosw. 
257; Ottman v. Moak, 3 Sandf. Ch. 
431; Kitchen v. Lee, 11 Paige, 107, 
42 Am. Dec. 101 ; Roof v. Stafford, 
7 Cowen, 179; Farr v. Sumner, 12 
Vt. 28, 36 Am. Dec. 327; Taft v. 
Pike, 14 Vt. 405, 39 Am. Dec. 228; 
Locke v. Smith, 41 N. H. 346; 
Strain v. Wright, 7 Ga. 568 ; 2 



Kent's Com. 240; Tyler on Infancy 
and Coverture, 2d ed., 79. 

9 Miles v. Lingerman, 24 Ind. 385. 
In some states it is held that the 
grantor must restore the consider- 
ation although he may have spent 
it: Womack v. Womack, 8 Tex. 
397, 58 Am. Dec. 119; Stuart v. 
Baker, 17 Tex. 417; Bingham v. 
Barley, 55 Tex. 281, 40 Am. Rep. 
801; Wad* v. Love, 69 Tex. 522; 
Ferguson v. Houston etc. Ry. Co. 
73 Tex. 344; Fitts v. Hall, 9 N. H. 
441 ; Carr v. Clough, 26 N. H. 280, 
59 Am. Dec. 345; Hall v. Butter- 
field, 59 N. H. 354, 47 Am. Rep. 
209; Heath v. Stevens, 48 N. H. 251. 
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to which she has by her own act rendered perfect without as- 
sistance from the equitable power of the court/' 1 

§ 96. Where minor has not retained consideration. — 

If on the other hand, the infant has wasted or squandered 
during infancy the money or consideration received, and on 
coming of age disaffirms and repudiates the transaction, he 
may do so without restoring the consideration, and the adult 
who had dealt with him is accordingly remediless. There has 
been much dissatisfaction expressed with this rule, but it 
seems to be established by the weight of authority,* So it 



1 Miles v. Lingerman, sttprcu 

2 Edgerton v. Wolf, 6 Gray, 456 ; 
Mustard v. Wohlford, 15 Gratt. 329, 
343, 76 Am. Dec. 209; Bedinger v. 
Wharton, 27 Gratt 857; Fitts v. 
Hall, 9 N. H. 441 ; Chandler v. Sim- 
mons, 97 Mass. 508, 93 Am. Dec. 
117; Green v. Green, 7 Hun, 492; 
Gibson v. Soper, 6 Gray, 279, 282, 
66 Am. Dec. 414; Badger v. Phin- 
ney, 15 Mass. 359, 8 Am. Dec. 105; 
Price v. Furman, 27 Vt. 268, 65 Am. 
Dec 194; Dill v. Bowen, 54 Ind. 
204; Manning v. Johnson, 26 Ala. 
446, 62 Am. Dec 732; Bigelow v. 
Kinney, 3 Vt. 353, 358, 21 Am. Dec. 
589; Williams v. Norris, 2 Litt. Sel. 
Cas. 157, 158; Smith v. Evans, 5 
Humph. 70; Grace v. Hale, 2 
Humph. 27, 36 Am. Dec. 296; Hill 
v. Anderson, 5 Smedes & M. 216; 
Walsh v. Young, 110 Mass. 396, 
399; Gillespie v. Bailey, 12 W. Va. 
92, 29 Am. Rep. 445; Sims v. Ever- 
hardt, 102 U. S. 300, 26 L. ed. 87; 
Dawson v. Helmes, 30 Minn. 107; 
Craig v. Van Bebher, 100 Mo. 584, 
18 Am. St. Rep. 569; Clark v. Tate, 
7 Mont. 171; Eureka Co. v. Ed- 
wards, 71 Ala. 248, 46 Am. Rep. 
314; Stull v. Harris, 51 Ark. 294; 



St. Louis etc Ry. Co. v. Higgins, 
44 Ark. 293; Goodman v. Winter, 
64 Ala. 410, 38 Am. Rep. 113; Rey- 
nolds v. McCurry, 100 111. 356; 
Miles v. Lingerman, 24 Ind. 385; 
Brantley v. Wolf, 60 Miss. 420; 
Ridgeway v. Herbert, 150 Mo. 606, 
51 S. W. 1040, 73 Am. St. Rep. 
464; Bullock v. Sprowls, 93 Tex. 
188, 77 Am. St. Rep. 849, 47 
L.R.A. 326, 54 S. W. 661; Kane 
v. Kane, 43 N. Y. Sup. 662, 13 
App. 544. See, also, O'Connor v. 
Vineyard (Tex.) 43 S. W. 55. The 
consideration need not be restored: 
Napier v. Cbappell, 62 S. W. 21 
(Ky.) ; Ison v. Cornett, 25 Ky. L. 
R. 366, 75 S. W. 204; Rowe v. Grif- 
fiths, 57 Neb. 488; N. Y. etc Co. v. 
Fisher, 48 N. Y. S, 152, 23 App. 363. 
And if no receipt of the considera- 
tion be shown no offer to restore 
need be made: McBrown v. White- 
field, 108 Teun. 422, 67 S. W. 794. 
The consideration must be restored : 
Millsaps v. Estes, 137 N. C. 535, 70 
L.R.A. 170, 50 S. E. 277. 107 Am. 
St. Rep. 496; Hobbs v. R. Co., 122 
Ala. 602, 26 So. 139. 82 Am. St. 
Rep. 103; Marx v. Slisby, 130 Ala. 
502, 30 So. 517; Whyte v. Rosen- 
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has been held that a purchaser from a person after majority 
who while a minor had executed a deed and received and con- 
sumed the' purchase money, is not required on a bill to obtain 
the cancellation of the infant's deed, to tender back the pur- 
chase money received by the infant. 8 But he must restore 
such part of the consideration that he received for his convey- 
ance as he may have retained at the time at which he attains 
his majority. 4 If no consideration was paid for the convey- 
ance, or if it was paid to another, the right of the grantor to 
disaffirm the deed is not dependent upon his offering to re- 
store any consideration. 5 The grantor, on disaffirming, must, 
however, part with any mortgage or security that he may 
have taken in the transaction. 8 If it is attempted to defeat 
the right of the grantor to disaffirm for not restoring the con- 
sideration, the contestant must show the amount received by 
the minor and the amount that he still had on attaining ma- 
jority. 7 



crantz, 123 Cal. 634, 56 Pac. 436, 
69 Am. St. Rep. 90 (statute) ; Suc- 
cession of Sallier, 115 La. 97, 38 So. 
929. Same as to married woman dis- 
affirming contract made as infant: 
Roberts v. Roberts, 61 Oh. St. 96, 
55 N. E. 411. In Craig v. Van Beb- 
ber,' 100 Mo. 584, 18 Am. St. Rep. 
569, the earlier case of Highley v. 
Barron is overruled, and in Brant- 
ley v. Wolf, 60 Miss. 420, the case 
of Ferguson v. Bobo, 54 Miss. 121, 
is overruled. But see Stout v. Mer- 
rill, 35 Iowa, 47; Kerr v. Bell, 44 
Mo. 120; Hillyer v. Bennett, 3 Edw. 
Ch. 222. 

3 Eureka Co. v. Edwards, 71 Ala. 
248, 46 Am. Rep. 314. See Dawson 
v. Helmes, 30 Minn. 107. 

4 Craig v. Van Bebber, 100 Mo. 
584, 18 Am. St. Rep. 569: Shurtleff 
v. Millard, 12 R. I. 272, 34 Am. 
Rep. 640: Bedinger v. Wharton, 27 
Gratt 857; Green v. Green, 69 *T. 



Y. 553, 25 Am. Rep. 233; Manning 
v. Johnson, 26 Ala. 446, 62 Am, 
Dec. 732; Dill v. Bowen, 54 Ind. 
204. 

6 Englebert v. Troxell, 40 Neb. 
195, 26 L.R.A. 177, 42 Am. St. Rep. 
665; Vogelsang v. Null, 67 Tex. 
465. 

6 Knaggs v. Green, 48 Wis. 601, 
33 Am. Rep. 838; Boody v. Mc- 
Kenney, 23 Me. 517; Kerr v. Bell, 
44 Mo. 120; Chandler v. Simmons, 
97 Mass. 508, 93 Am. Dec. 117; 
Callis v. Day, 38 Wis. 643 ; Wilie v. 
Brooks, 45 Miss. 542; Hillyer v. 
Bennett, 3 Edw. Ch. 222; Brantley 
v. Wolf, 60 Miss. 420; Price v. 
Furman, 27 Vt. 268, 65 Am. Dec. 
194; Gillespie v. Bailey, 12 W. Va. 
70, 29 Am. Rep. 445 ; Kline v. Beebe, 
6 Conn. 494; Bailey v. Bamberger, 
11 B. Mon. 113; Thormaehlen v. 
Kaeppel, 86 Wis. 378. 

*Englebert v. Troxell, 40 Neb. 
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§ 96a. Estoppel. — Under ordinary circumstances the in- 
fant will not be estopped to show his infancy for the purpose 
of defeating a conveyance, 8 even though he recites in the deed 
that he is over twenty-one years of age. 9 But willful misrep- 
resentation may operate as an estoppel under some circum- 
stances. 1 

§ 97. What is a sufficient ratification of an infant's 
deed. — Slighter acts and circumstances will operate as a 
ratification in cases of purchases and executed contracts by 
infants than in cases of conveyances and executory contracts. 2 
By the purchase of land the freehold is vested in the infant 
until he disagrees to the transaction. 8 Where an infant made 
a mortgage of his land, and after coming of age conveyed the 



195, 26 L R A. 177, 42 Am. St. Rep. 
665; Reynoids v. McCurry, 100 111. 
356; Lacy v. Pixler, 120 Mo. 383; 
Miller v. Smith, 26 Minn. 248, 37 
Am. Rep. 407; Bloomer v. Nolan, 
36 Neb. 51, 38 Am. St. Rep. 690. 
That the grantor is not required 
to restore the consideration where 
he has wasted it, see Shuford v. 
Alexander, 74 Ga. 293; Richardson 
v. Pate, 93 Ind. 423, 47 Am. Rep. 
374; Robinson v. Weeks, 56 Me. 
102; Bartlett v. Drake, 100 Mass. 
174, 97 Am. Dec. 92, 1 Am. Rep. 
101; Walsh v. Young, 110 Mass. 
396; Ruchizky v. De Haven, 97 Pa. 
St. 202. 

8 Underwood v. Deckard, 34 Ind. 
App. 198, 70 N. E. 383. Even though 
he has received the consideration: 
Hobbs v. R. Co., 122 Ala. 602, 26 
So. 139, 82 Am. St. Rep. 103. And 
see Mathers v. Mathers, 66 S. W. 
832 (Ky.). 

8 Wilson's Guardian v. Wilson, 
(Ky.) 50 S. W. 260. 



1 Ostrander v. Quin, 84 Miss. 230, 
36 So. 257, 105 Am, St Rep. 426; 
Damron v. Commonwealth, 110 Ky. 
268, 61 S. W. 459, 96 Am. St Rep. 
453; Ingram v. Ison, 80 S. W. 787 
(Ky.). But see holding no estop- 
pel: Ridgeway v. Herbert, 150 Mo. 
606, 51 S. W. 1040, 73 Am. St. Rep. 
464; Carolina etc. Ass'n v. Black, 
119 N. C. 323, 25 S. E. 975. 

2 Robbins v. Eaton, 10 N. H. 561 ; 
Boody v. McKenney, 23 Me. 517; 
Bigelow v. Kinney, 3 Vt. 353, 21 
Am. Dec. 589 ; Alexander v. Heriot. 
1 Bail. Eq. 223; Kline v. Beebe, 6 
Conn. 494; Phillips v. Green, 5 Mon. 
344; Belton v. Briggs, 4 Desaus. Eq. 
465; Deason v. Boyd, 1 Dana, 45; 
Barnaby v. Barnaby, 1 Pick. 221. 

8 Tyler on Infancy and Coverture, 
§ 43, 2 Vent. 203. The acceptance 
of a reconveyance from the grantee 
of a part of the land is a ratifica- 
tion : McCormic v. Leggett, 8 Jones, 
425; Ferguson v. Bell, 17 Mo. 347. 
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property subject to the mortgage, it was held that the second 
deed confirmed the mortgage.* The effect that mere acquies- 
cence has, as an act of confirmation, has been discussed on a 
previous page, to which the reader is referred. An infant 
may confirm his deed by a recital of affirmance in a subse- 
quent deed after attaining majority. 5 Where an infant and 
another exchanged executed conveyances, and the infant sold 
the land received in exchange, the sale was considered a rati- 
fication. 8 Where an infant executed a deed, and after her 
majority expressed satisfaction with the transaction, received 
part of the consideration, and declared her intention to make 
a confirmatory deed, but died suddenly without having done 
so, it was held that there was a sufficient ratification. 7 The 
execution of a mortgage made during minority is ratified by 
the execution of a deed after majority, reciting that it is sub- 
ject to the mortgage. 8 

§ 98. Delivery of deed after majority. — Where an in- 
fant has signed and acknowledged a deed and placed it in 
the hands of another for delivery, but it is not actually de- 



4 Boston Bank v. Chamberlin, 15 
Mass. 220. See Lynde v. Budd, 2 
Paige, 191, 21 Am. Dec. 84; Hub- 
bard v. Cummings, 1 Me. 11; Dana 
v. Coombs, 6 Me. 89, 19 Am. Dec. 
194; Richardson v. Boright, 9 Vt. 
368; Losey v. Bond, 94 Ind. 67; 
Ward v. Anderson, 111 N. C. 115; 
Scott v. Buchanan, 11 Humph. 468; 
Allen v. Poole, 54 Miss. 323; Phil- 
lips v. Green, 5 T. B. Mon. 344. 

5 Phillips v. Green, 5 Mon. 344, 
355. 

« Williams v. Mabee, 3 Halst. Ch. 
500. See Buchanan v. Hubbard, 
119 Ind. 187; Eagle Fire Co. v. 
Lent, 1 Edvv. Ch. 301 ; s. c. 6 Paige, 
635 ; House r v. Reynolds, 1 Hayw. 
(N. C.) 143, 1 Am. Dec. 551 ; Riggs 



v. Fisk, 8 Cent. L. J. 325; Hughes 
v. Watson, 10 Ohio, 127; Blanker 
ship v. Stout, 25 111. 132; Howe v. 
Howe, 99 Mass. 98; Cole v. Pen- 
noyer, 14 111. 158. 

7 Ferguson v. Bell, 17 Mo. 347. 
See Peterson v. Laik, 24 Mo. 541, 
69 Am. Dec. 441. A mortgagor 
ratifies a mortgage by accepting, aft- 
er he becomes of age, a part of 
the proceeds of a foreclosure sale: 
Darraugh v. Blackford, 84 Va. 509. 

■Losey v. Bond, 94 Ind. 67; and 
see Trader v. Jarvis, 23 W. Va. 100. 
So the contract conveying realty 
cannot be affirmed without ratifying 
the mortgage made at the same time 
and a part thereof : Ready v. Pink- 
ham, 181 Mass. 351. And the deed 



154 



THE LAW OF DEEDS. 



[CHAP. IV. 



livered until after the grantor has attained his majority, the 
deed is not voidable on account of the grantor's infancy. It 
did not become effectual until delivery, and then the grantor 
was competent to act. 9 

§ 99. Purchaser with knowledge of an infant's prior 
conveyance. — It seems that if an infant convey land, and 
on attaining his majority ratify the conveyance, and then con- 
veys to another person for a valuable consideration, the latter, 
though he may have notice of the deed made in infancy, but 
not of the ratification, will have a valid title to the land. In 
a case in which this question arose, the court announced the 
rule that one has a perfectly legal right to purchase land 
which his grantor had conveyed during his minority, as he 
has to purchase land which had never been conveyed, and that 
he is not to be denied the position of an innocent purchaser 
because he has notice of the deed made in infancy. In sup- 
port of this conclusion it said: "The right would be prac- 
tically of little value to the minor if the person buying of him, 
after he becomes of age, is to be considered as incurring in 
any way the censure of the law, and to be, therefore, denied 
the position of an innocent purchaser. It does not devolve 
upon him to investigate whether in the particular case his 
grantor ought to disaffirm, as a question of morals, between 
him and the first grantee. It is enough for him to know that 
the law gives the absolute right to disaffirm in every case, 



may pass after acquired property 
unless disaffirmed: Weeks v. Wil- 
kins, 139 N. C. 215, 50 S. E. 909. 

• Sims v. Smith, 99 Ind. 469, 50 
Am. Rep. 99. A reacknowledgment 
or a redelivery of a deed by the 
grantor after attaining majority is 
a sufficient ratification: Murray v. 
Shanklin, 4 Dev. & B. 289; Palmer 
v. Miller, 25 Barh. 399; Davidson 
v. Young, 38 111. 145. To make a 



ratification valid it is not necessary 
that the grantor should know that 
he had a legal right to disaffirm 
the deed: Clark v. Van Court, 100 
Ind. 113, 50 Am. Rep. 774; Turner 
v. Gaither, 83 N. C. 357, 35 Am. 
Rep. 754; Anderson v. Soward, 40 
Ohio St. 325, 48 Am. Rep. 687: 
Ring v. Jamison, 66 Mo. 424, 2 Mo. 
App. 584; Morse v. Wheeler, 4 Al- 
len, 570. 
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and he may presume that his grantor is exercising that right 
for reasons that would be as satisfactory in the forum of 
conscience as the act is valid in a court of law." 1 

§ 100. Deeds of married women. — The deed of a 
feme covert, purporting to transfer her interest in land held 
by her in fee, does not, as a general proposition, convey such 
interest by its mere execution and delivery, as would be the 
result if the deed were made by a person under no disability. 
Unless* a married woman acknowledges her deed in the form 
prescribed by statute the law presumes she has acted under the 
coercion of her husband. 2 At common law, the deed of a 
married woman was void; she could pass her title to real es- 
tate only by a fine or common recovery. 8 While this rufe has 
been abrogated, and a married woman is now in almost every 
state of the Union permitted to alienate her lands, under cer- 
tain restrictions, it is established that the statute must be 
closely followed, and that a deed which does not observe the 
requirements of the statute is absolutely void. 4 



1 Black v. Hills, 36 III. 376, 380, 
87 Am. Dec. 224. 

2 Hepburn v. Dubois, 12 Peters, 
345, 9 L. ed. 1111. The deed must 
be acknowledged as required by 
statute : Hodges v. Winston, 95 Ala. 
514, 36 Am. St. Rep. 241; Spencer 
v. Reese, 165 Pa. St. 158, 30 Atl. 
722. 

3 2 Blackst. Com. 293. The deed 
is void at common law: Nalle v. 
Farish, 98 Va. 130, 34 S. E. 985. 
Must be strict compliance with stat- 
ute : Landers v. Bolton, 26 Cal. 393 ; 
Wentworth v. Clark, 33 Ark. 432; 
Hodges v. Winston, 95 Ala. 514, 
36 Am. St. Rep. 241. 

*McClure v. Douthitt, 6 Pa. St. 
414 ; Glidden v. Strupler, 52 Pa. St. 
400; Kirkland v. Hepselgefser, 2 



Grant Cas. 84; Trimmer v. Heagy, 
16 Pa. St. 484; Sulp v. Campbell, 
19 Pa. St. 361; Peck v. Ward, 18 
Pa. St. 506; Stoops v. Blackford, 
27 Pa. St. 213; Pettit v. Fretz, 33 
Pa. St. 118; Rumfelt v. Clemens, 
46 Pa. St. 455; Thorndell v. Morri- 
son, 25 Pa. St. 326; Millenberger 
v. Croyle, 27 Pa. St. 170; Richards 
v. McClelland, 29 Pa. St. 385 ; Rose- 
burg's Exrs. v. Sterling's Heirs, 27 
Pa. St. 292. But see as to the rem- 
edial character of such legislation : 
Clow v. Chapman, 125 Mo. 101, 26 
L.R.A. 412 28 S. W. 328, 46 Am. 
St. Rep. 468. Disabilities exist ex- 
cept where changed by statute: 
Brown v. Brown, 121 N. C. 8> 38 
L.R.A. 242, 27 S. E. 998. 
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§ 101. Joint deed of husband and wife. — In several of 
the States a married woman can convey her real estate only 
by a joint deed executed by herself and husband and ac- 
knowledged separate and apart from her husband. In others, 
she may convey property as fully and as freely as if she were 
a feme sole. In prior editions of this work an attempt was 
made to declare the law on this subject in the various states, 
but as, in many of them, the question is regulated by statute 
and as the modern tendency is to relax the rigor of the early 
rule, and to remove from married women the disability as 
to alienation of property under which they formerly labored, 
it would seem best to refer the reader to the statutes and de- 
cisions of his own state, without entering into a detailed dis- 
cussion of the changes effected by statutes. It may be ob- 
served that where her husband's co-operation was required, 
her separate deed, attempting to convey her real estate was, 
before the eriactment of statutes removing the disability void, 
and passed no title. 5 



6 Lithgow v. Kavenagh, 9 Mass. 
161; Warner v. Cranch, 14 Allen, 
163; Lufkin v. Curtis, 13 Mass. 223; 
Melvin v. Locks, 16 Pick. 137; Ger- 
rish v. Mason, 4 Gray, 432; Bruce 
v. Wood, 1 Met. 542, 35 Am. Dec. 
380; Townsley v. Chapin, 12 Allen, 
476; Leggate v. Clark, 111 Mass. 
308; Cormerais v. Wesselhoeft, 114 
Mass. 550; Child v. Sampson, 117 
Mass. 62; Weed Sewing M. Co. v. 
Emerson, 115 Mass. 554; Beal v. 
Warren, 2 Gray, 447; Dressel v. 
Jordan, 104 Mass. 407; Dudley v. 
Sumner, 5 Mass. 438; Catlin v. 
Ware, 9 Mass. 220, 6 Am. Dec. 56. 
See Gibbs v. Swift, 12 Cush. 393; 
Call v. Buttrick, 4 Cush. 345; Dole 
v. Thurlow, 12 Met. 158; Shaw v. 
Poor, 6 Pick. 86, 17 Am. Dec. 347. 
See, also, Kelley v. Snow, 185 Mass. 
288, 70 N. E. 89; Armstrong v. 



Ross, 20 N. J. Eq. 109; Moore v. 
Rake, 2 Dutch. 574; Den v. Craw- 
ford, 3 Halst. 90; Marsh v. Mit- 
chell, 26 N. J. Eq. 497. If the cer- 
tificate of acknowledgment state 
that she was examined separate and 
apart from her husband, it is re- 
garded as a compliance with the 
statute, though it fails to state that 
she was examined separate and 
apart from her husband : Thayer v. 
Torrey, 37 N. J. L. 339; Whalen v. 
Manchester Land Co., 65 N. J. L. 
206, 47 Atl. 443; Ten Eyck v. Sa- 
ville, 64 N. J. Eq. 611, 54 Atl. 810; 
Kearney v. Macomb, 16 N. J. Eq. 
189; Bocock v. Pavey, 8 Ohio St. 
270; Kilbourn v. Fury, 26 Ohio 
St. 153; Buchanan v. Hazzard, 95 
Pa. St. 240; Richards v. McClelland, 
29 Pa. St. 385; Glidden v. Strup- 
ler, 52 Pa. 400; Dunham v. Wright, 
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§ 107. Separate acknowledgment by married woman. 
— The rule at one time was universal or almost so, that to 
render the conveyance of a married woman effectual to pass 
her title to real estate, that she should acknowledge the execu- 



53 Pa. 167. But see Elsey v. Mc- 
Daniel, 95 Pa. St. 472; Davey v. 
Turner, 1 Dall. 11, 1 L. ed. 15; 
Lloyd v. Taylor, 1 Dall. 17, 1 L. 
ed. 18; Watson v. Bailey, 1 Binn. 
470, 2 J^m. Dec. 462; Jourdan v. 
Jourdan, 9 Serg. & R. 268, 11 Am. 
Dec. 724; Shoenberger v. Zook, 34 
Pa. St. 24; Shoenberger v. Hack- 
man, 37 Pa. St. 87; Fisk v. Stubbs, 
30 Ala. 335; Mathews v. Sheldon, 
53 Ala. 136; Hammond v. Thomp- 
son, 56 Ala. 589 ; Seabrook v. Brady, 
47 Ga. 650; Wynn v. Ficklen, 54 
Ga. 529; Gelston v. Frazier, 26 Md. 
329; Preston v. Fryer, 38 Md. 221; 
Schley v. McCeney, 36 Md. 266; 
Gebb v. Rose, 40 Md. 387; Whit- 
ridge v. Barry, 42 Md. 140; Law- 
rence v. Heister, 3 Har. & McH. 
371 ; Miller v. Shackleford, 3 Dana, 
289; Powell v. Powell, 5 Bush, 619; 
96 Am. Dec. 372; Bowen v. Sebree, 

2 Bush, 112; Latimer v. Glenn, 2 
Bush, 535; Whitaker v. Blair, 3 
Marsh. J. J. 241 ; Sexton v. Picker- 
ing, 3 Rand. 468; . Evans v. Kings- 
berry, 2 Rand. 120, 14 Am. Dec. 
779; Laughlin v. Fream, 14 W. Va. 
322; Gilchrist v. Buie, 1 Dev. & B. 
359; Davis v. Duke, 2 Hayw. (N. 
C.) 401; Hand v. Winn, 52 Miss. 
784; Toulmin v. Heidelberg, 32 
Miss. 268, 14 Am. Dec. 779; Ezelle 
v. Parker, 41 Miss. 520; Sellars v. 
Kelly, 45 Miss. 323 ; Cope v. Meeks, 

3 Head, 387; Parker v. Parker, 4 
Lea, 392; Gillespie v. Worford, 2 
Cold. 632; Matherson v. Davis, 2 
Cold. 443. See Chadwell v. Whe- 



less, 6 Lea, 312; Patton v. King, 
26 Tex. 685, 84 Am. Dec. 596. In 
Missouri, where the husband is an 
alien, residing in a foreign country, 
it is held that the wife may dis- 
pose of her estate as though she 
were unmarried: Gallagher y. Del- 
argy, 57 Mo. 29; Holleman v. De 
Nyse, 51 Ala. 95. See, also, Friend- 
enwald v. Mullan, 10 Heisk. 226; 
Kinnaman v. Pyle, 44 Ind. 275; 
Shumaker v. Johnson, 35 Ind. 33; 
Bowers v. Van Winkle, 41 Ind. 432; 
McCormick v. Hunter, 50 Ind. 186; 
Baxter v. Bodkin, 25 Ind. 172; Mat- 
tox v. Hightshue, 39 Ind. 257; Ab- 
dil v. Abdil, 26 Ind. 287; Farley v. 
Eller, 29 Ind. 322; Stevens v. Par- 
ish, 29 Ind. 260, 95 Am. Dec. 636; 
Ellis v. Kenyon, 25 Ind. 134; Phil- 
brooks v. McEwen, 29 Ind. 347; 
Buell v. Shuman, 28 Ind. 464; Scott 
v. Purcell, 7 Blackf. 66, 39 Am. 
Dec. 453; Cole v. Van Riper, 44 
111. 58; Rogers v. Higgins, 48 111. 
211; Scovil v. Kelsey, 46 111. 344, 
95 Am. Dec. 415; Hoyt v. Swar, 
53 111. 134; Marston v. Brittenham, 
76 111. 611; Stiles v. Probst, 69 111. 
382; Bressler v. Kent, 61 111. 426, 
14 Am. Rep. 67 ; Pond v. Carpenter, 
12 Minn. 430; Dixon v. Merritt, 21 
Minn. 196. See, also, Lindley v. 
Smith, 58 111. 250; Terry v. Eureka 
College, 70 111. 236; Merritt v. 
Yates," 71 111. 636, 22 Am Rep. 128; 
O'Neil v. Vanderburg, 25 Iowa, 
104; Pursley v. Hayes, 22 Iowa, 11, 
92 Am. Dec. 350; Green v. Scrange, 
19 Iowa, 461, 87 Am. Dec, 447; 
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tion of the deed upon an examination separate and apart from 
her husband. This acknowledgment was considered . an in- 
tegral part of the conveyance, essential to its validity and 
without it the deed was as to her a mere piece of paper. We 



Wolff v. Van Metre, 19 Iowa, 134; 
Childs v. McChesney, 20 Iowa, 431, 
89 Am. Dec. 545; Sanborn v. Casa- 
dy, 21 Iowa, 77; Hovey v. Smith, 
22 Mich. 170; Hale v. Christy, 8 
Neb. 264; Clayton v. Spencer, 2 
Colo. 378. In Iowa, where the name 
of the wife was signed to the deed, 
and the certificate of acknowledg- 
ment recited its execution by her 
and her relinquishment of dower, 
but her name did not appear in the 
body of the deed, it was held that 
her real estate did not pass by the 
conveyance: Heaton v. Fryberger, 
38 Iowa, 185. See Simms v. Her- 
vey, 19 Iowa, 273; Huston v. Sec- 
ley, 27 Iowa, 183; Roberts v. Wil- 
coxson, 36 Ark. 355; Miller v. Fish- 
er, 1 Ariz. 232 ; Charauleau v. Wof- 
fenden, 1 Ariz. 243; Rowe v. Ham- 
ilton, 3 Me. 63; Ex parte Thomas, 

3 Me. 50; Shaw v. Russ, 14 Me. 
432; Holt v. Agnew, 67 Ala. 360; 
Lane v. McKean, 15 Ala. 304; Call 
v. Perkins, 65 Me. 439; Payne v. 
Parker, 10 Me. 178, 25 Am. D^c. 
221 ; Buchanan v. Hazzard, 95 Pa. 
St. 240; Fowler v. Shearer, 7 Mass. 
14; Andrews v. Hooper, 13 Mass. 
476; Concord Bank v. Bellis, 10 
Cush. 276; Ela v. Card, 2 N. H. 
176, 9 Am. Dec. 46; Gordon v. 
Haywood, 2 N. H. 402; Sumner 
v. Conant, 10 Vt. 20; Whiting v. 
Stevens, 4 Conn. 44; Hyde v. Mor- 
gan, 14 Conn. 104; Durant v. Rit- 
chie, 4 Mason, 45; Hall v. Savage, 

4 Mason, 273 ; Powell v. The Mon- 
son & B. Mfg. Co., 3 Mason, 347; 



Manchester v. Hough, 5 Mason, 
67. As to whether the husband 
should be named in the body of the 
deed as grantor there is a differ- 
ence of opinion. On one side see 
Blythe v. Dargin, 68 Ala. 370, and 
on the other Evans v. Summerlin, 
19 Fla. 858. See, also, Furnish's 
Adm'r v. Lilly (Ky.) 84 S. W. 
734; Strickland v. Bartlett, 51 Me. 
355; Bean v. Boothby, 57 Me. 295; 
Woodward v. Seaver, 38 N. H. 29; 
Frary v. Booth, 37 Vt. 78. A hus- 
band may express his assent un- 
der his hand and seal without be- 
coming a formal party to the deed; 
Bray v. Clapp, 80 Me. 277, 6 Am. 
St. 197; Jackson v. Stevens, 16 
Johns. 110; Jackson v. Cairns, 20 
Johns. 301; Doe v. Howland, 8 
Cowen, 277, 18 Am. Dec. 445; Gil- 
lett v. Stanley, 1 Hill, 121 ; Galliano 
v. Lane, 2 Sand. Ch. 147; Curtiss v. 
Follett, 15 Barb. 337; Van Nos- 
trand v. Wright, Lalor, 260; Pow- 
ell v. Murray, 2 Edw. Ch. 636; 
s. c. 10 Paige, 256. See as to con- 
struction of Acts of 1848 and 1849, 
Cramer v. Comstock, 11 How. Pr. 
486; Firemen's Ins. Co. v. Bay, 4 
Barb. 407; s. c. 4 N. Y. 9; Blood 
v. Humphrey, 17 Barb. 660. In 
Tennessee if the wife is given the 
absolute right -to convey by the 
terms of the conveyance, she may 
convey alone: Funkhouser v. Fow- 
ler, 117 Tenn. 539, 101 S. W. 769. 
In every case, however, the statute 
must be substantially complied 
with: Timber v. Desparois, 18 S. 
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discuss the essentials of the acknowledgment of deeds by 
married women in a separate chapter. 6 But it may be ob- 
served, that such a certificate of acknowledgment, when re- 
quired, must show that there has been a substantial compli- 
ance with all the requirements of the statute. Although the 
deed of a married woman may have been executed in the man- 
ner required by statute, yet her infancy will render it voidable. 



D. 587, 101 N. W. 879. The hus- 
band must join in the wife's con- 
veyance: 'Adams v. Teague, 123 
Ala. S91 f 26 So. 221; Rooney v. 
Michael, 84 Ala. 585, 4 So. 421; 
Brown v. Dressier, 12S Mo. 589, 
29 S. W. 13; Ray v. Wilcoxson, 
107 N. C. 514, 12 S. E. 443; Leim- 
berger v. Leimherger, 172 Ind. 370, 
86 N. E. 73; Starkey v. Starkey, 
166 Ind. 140, 76 N. E. 876; Town- 
send v. Huntzinger, 41 Ind. App. 
223, 83 N. E. 619; Furnish's Adm'r 
v. Lilly, (Ky.) 84 S. W. 734; but 
see Nole v. Fitzpatrick, 100 S. W. 
321 (Ky.). But the wife may con- 
vey without the husband where he 
has deserted : Pardon v. Paschall, 
142 N. C. 538, 55 S. E. 365. Or if 
he is insane: Teeter v. Newcom, 
130 Ind. 28, 29 N. E. 391 ; Royal 
v. Goss, (Ala.) 45 So. 231. Or 
if he is under guardianship: Doo- 
ley v. Greening, 201 Mo. 343, 100 
S. W. 43. Or if he is out of the 
country: Andola v. Picott, 5 Ind. 
27, 46 Pac. 928. 

6 See Chapter XX, § 548 et seq., 
post; Brundige v. Poor, 2 Gill & J. 
1 ; Nicholson v. Hemsley, 3 Har. 

6 McH. 409; Lewis v. Waters, 3 
Har. & McH. 430; Webster's Les- 
see v. Hall, 2 Har. & McH. 19, 1 
Am. Dec. 370 ; Young v. The State, 

7 Gill a J. 253; Belcher v. Weaver, 
46 Tex. 293, 26 Am. Rep. 267; Pool 



v. Chase, 46 Tex. 207; Fitzgerald 
v. Turner, 43 Tex. 79; Smith v. 
Elliott, 39 Tex. 201; Rice v. Pea- 
cock, 37 Tex. 392; Brown v. Moore, 
38 Tex. 645 ; Nichols v. Gordon, 25 
Tex. Supp. 109; Fleming v. Nix, 
14 Fla. 268; Waddell v. Weaver, 42 
Ala. 293; Johnston v. Wallace, 53 
Miss. 331, 24 Am. Rep. 699; Allen 
v. Lenoir, 53 Miss. 321; Willis v. 
Gattman, 53 Miss. 721; Bernard v. 
Elder, 50 Miss. 336; Campbell v. 
Taul, 3 Yerg. 548; Lasseter v. 
Turner, 1 Yerg. 413; Edmonson v. 
Harris, 2 Tenn. Ch. 427; Heath v. 
Edur, 1 Har. & J. 751; Grove v. 
Zumhro, 14 Gratt. 501 ; McChesney 
v. Brown's Heirs, 25 Gratt. 393; 
Hawley v. Twyman, 29 Gratt. 728; 
Tod v. Baylor, 4 Leigh, 498; 
Countz v. Geiger, 1 Call, 193; Nel- 
son v. Harwood, 3 Call. 394; Har- 
vey v. Pecks, 1 Munf. 518; Wannell 
v. Kern, 57 Mo. 478; Barker v. 
Circle, 60 Mo. 258; Devorse v. Sni- 
der, 60 Mo. 235; Sharpe v. Mc- 
Pike, 62 Mo. 300; Paul v. Carpen- 
ter, 70 N. C. 502; Gilchrist v. Buie, 
1 Dev. & B. 359; Davis v. Duke, 2 
Hayw. 401; McCreary v. McCreary, 
9 Rich. Eq. 34; Bartlett v. Fleming, 
3 W. Va. 163; Leftwich v. Neal, 7 
W. Va. 569; Linn v. Patton, 10 W. 
Va. 198 ; Laughlin v. Fream, 14 W. 
Va. 322; Moorman v. Board, 11 
Bush, 135; Hughes v. Coleman, 10 
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§ 108. Deed from husband to wife. — At common law, 
distinguished from equity, a conveyance from a husband to 
his wife directly and without the intervention of a trustee, is 
void. 7 Equity, however, will give effect to deeds of this 



Bush, 246; Jett v. Rogers, 12 Bush, 
564; Martin v. Davidson's Heirs, 
3 Bush, 572; McCormack v. Woods, 
14 Bush, 78; Gill v. Fauntleroy's 
Heirs, 8 Mon. B. 177; Blackburn's 
Heirs v. Pennington, 8 Mon. B. 
47; Steele v. Lewis, 1 Mon. 49; 
Pendergast v. Gwathmey, 2 Marsh. 
A. K. 67; Whitaker v. Blair, 3 
Marsh. J. J. 236; Elliott v. Peirsol, 
1 Peters, 328. See Hawes v. Mann, 
8 Biss. 21. But such a deed may 
vest the equitable title in her: 
Turner v. Shaw, 96 Mo. 22; 9 Am. 
St. Rep. 319; Bool v. Mix, 17 
Wend. 119, 31 Am. Dec. 285; Youse 
v. Norcoms, 12 Mo. 549; Hoyt v. 
Swar, 53 111. 134; Sandford v. Me- 
Lean, 3 Paige, 117, 23 Am. Dec. 
773; Crooks v. Crooks, 34 Ohio St. 
610; Fowler v. Trebein, 16 Ohio St. 
493, 91 Am. Dec. 95; Maxwell v. 
Grace, 85 Ala. 577 ; Ransom v. Ran- 
som, 30 Mich. 328; Dempsey v. 
Tyler, 3 Duer, 73; Dean v. Metro- 
politan Ry. Co., 119 N. Y. 540; 
Powe v. McLeod, 76 Ala. 418; Gas- 
ton v. Weir, 84 Ala. 193; Manning 
v. Pippen, 86 Ala. 357, 11 Am. 
St. Rep 46; Meyer v. Sulzbacher, 
75 Ala. 423; McMillan v. Peacock, 
57 Ala. 127; Trustees v. Bryson, 

34 S. C. 401 ; Savage v. Savage, 
80 Me. 472; Johnson v. Stillings, 

35 Me. 427; Allen v. Hooper, 50 
Me. 371 ; Waterman v. Higgins, 2S 
Fla. 660; Putnam v. Bicknell, 18 
Wis. 333; Albright v. Albright, 70 
Wis. 528; Kinney v. Dexter, 81 
Wis. 80; Coates v. Gerlach, 44 Pa. 



St. 43; Stickney v. Borman, 2 Pa. 
St. 67; Preston v. Fryer, 38 Md. 
221; Wilder v Brooks, 10 Minn 
50, 88 Am. Dec. 49; Miller v. Mil- 
ler, 17 Or. 423; Bangert v. Ban- 
gert, 13 Mp. App. 144; Cooper v. 
Stanley, 40 Mo. App. 138; Craw- 
ford v. Whitmore, 125 Mo. 144; 
Warlick v. White, 86 N. C. 139, 
41 Am. Rep. 453; Ratcliffe v. 
Doughetry, 24 Miss. 181; Wells 
v. Wells, 35 Miss. 638; Winter v. 
Winter, 119 N. Y. 462, 84 N. E. 
382. But see Caho v. Endress, 8 
Cent. L. J. 178. 

7 Underhill v. Morgan, 33 Conn. 
107; Rowe v. Hamilton, 3 Greenl. 
63; Martin v. Martin, 1 Greenl. 
394; Voorhees v. Presb. Church, 17 
Barb. 103; Sims v. Rickets, 35 Ind. 
181, 9 Am. Rep. 679; Shepard v. 
Shepard, 7 Johns. Ch. 57, 11 Am. 
Dec. 396. See Hunt v. Johnson, 44 
N. Y. 27, 4 Am. Rep. 631; Mc- 
Campbell v. McCampbell, 2 Lea 
(Tenn.), 661, 31 Am. Rep. 623; 
Huber v. Huber, 10 Ohio, 371 ; Dale 
v. Lincoln, 62 111. 22; Phelps v. 
Phelps, 20 Pick. 556; Wood v. 
Broadley, 76 Mo. 23, 43 Am. Rep. 
754; Turner v. Shaw, 96 Mo. 22, 
9 Am. St. Rep. 319; Pitts v. Sheriff, 
108 Mo. 110; Crawford v. Whit- 
more, 120 Mo. 144; Small v. Field, 
102 Mo. 104; Cardell v. Ryder, 35 
Vt. 47; Barron v. Barron, 24 Vt. 
375; Turner v. Kelly, 70 Ala. 85; 
Dyer v. Bean, 15 Ark. 519; Brook- 
bank v. Kennard, 41 Ind. 339; 
Thompson v. Mills, 39 Ind. 528; 
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character if no fraud is thereby committed upon creditor 
when made through the intervention of a trustee.* Effec 
will likewise be given by equity to the conveyance if it is 
made by force of the statute of uses, in the form of a deed 
to the use of the husband or wife, 9 or of a covenant to stand 
seised. 1 The agreement of the husband to hold the property 
as the trustee of the wife should be shown by satisfactory 
evidence. 8 Where a father conveyed land to his daughter 



Craig v. Cbander, 6 Col. 543; Tal- 
linger v.' Mandeville, 113 N. Y. 432; 
Hannan v. Oxley, 23 Wis. 519; 
Kinney v. Dexter, 81 Wis. 80; Car- 
penter v. Tatro, 36 Wis. 297; 
Vought v. Vought, 50 N. J. Eq. 
177; Smith v. Dean, 15 Neb. 432; 
Furrow v. Athey, 21 Neb. 671, 59 
Am. Rep. 867; Barrows v. Keene, 
15 R. I. 484; Deming v. Williams, 
26 Conn. 226, 68 Am. Dec 386; 
Bohannon v. Travis, 94 Ky. 59; 
Maraman v. Maraman, 4 Met. 
(Ky.) 84; Warren v. Brown, 25 
Miss. 66, 57 Am. Dec. 191; Wells 
v. Wells, 35 Miss. 638; Wells v. 
Treadwell, 28 Miss. 717; Sayers v. 
Wall, 26 Gratt. 354, 21 Am. Rep. 
303; Jones v. Obenchain, 10 Gratt. 
259; Chadbourne v. Gilman, 64 N. 
H. 353; Jewell v. Porter, 31 N. H. 
34; Humphrey v. Spencer, 36 W. 
Va. 11; Story v. Marshall, 24 Tex. 
305, 76 Am. Dec. 106. 

8 Spencer v. Godwin, 30 Ala. 355; 
Jewell v. Porter, 31 N. H. 34; 
Slanning v. Style, 3 P. Wms. 334, 
where Lord Talbot said tbat courts 
of equity have taken notice of and 
permitted wives to have separate 
interests by their husband's agree- 
ment, especially where the rights 
of creditors did not interfere : Fris- 
sel v. Rozier, 19 Mo. 448; Fowler 
Deeds Vol. L — 11. 



v. Trebein, 16 Ohio St 493, 91 
Am. Dec. 95; Bancroft v. Curtis, 
108 Mass. 47; Abbott v. Hurd, 7 
Blackf. 510; Simmons v. Thomas, 
43 Miss. 31, 5 Am. Rep. 470; Bar- 
num v. Farthing, 40 How. Pr. 25; 
Aultman v. Obermeyer, 6 Neb. 260 ; 
Loomis v. Brush, 36 Mich. 40; 
Shepard v. Shepard, 7 Johns. Ch. 
57, 11 Am. Dec. 396. And see 
Clarke v. McGeihan, 25 N. J. Eq. 
423; Moyse v. Gyles, 2 Vera. 3«>; 
Prec. Ch. 124; Beard v. Beard, 3 
Atk. 72; Lady Arundel v. Phipps, 
10 Ves. 146, 149; Lucas v, Lucas, 
1 Atk. 270; Atlantic Nat'l Bank v. 
Travener, 130 Mass. 407; Donahue 
v. Hubbard, 154 Mass. 537, 14 
L.R.A. 123, 28 N. E. 909, 26 Am. 
St. Rep. 271. 

9 Pennsylvania Salt Co. v. Neel, 
54 Pa. St. 9. See Bohannon v. 
Travis, 94 Ky. 59, 21 S. W. 354. 
Can convey in equity Moayen v. 
Moayen, 114 Ky. 855, 60 L.R.A. 
415, 72 S. W. 33, 102 Am. St. Rep. 
303. Can contract with each other : 
OTDay v. Meadows, 194 Mo. 588, 
92 S. W. 637, 112 Am. St Rep. 
542. 

1 Thatcher v. Omans, 3 Pick. 521. 

9 Walter v. Hodge, 2 Swanst 
107; McLean v. Langland, 5 Ves. 
79. If a husband conveys land to 
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and her husband, Intending it as an advancement or gift to 
the daughter, it was held in Pennsylvania that no estate vest- 
ed in the husband except as a trustee for his wife. 8 If a gift 
between the parties is reasonable and not inconsistent with the 
condition and circumstances of the parties, it will be sus- 
tained in equity. 4 But it has been held that if the transfer 
is extravagant and exhaustive of the means of the parties, and 
may be said to be unreasonable, effect will not be given to it. 5 
In several of the States a husband may transfer land to his 
wife directly, without the aid of a trustee; 8 and such con- 
veyances will be upheld if supported by a valid consideration, 7 
and made for her separate use. 8 But they will be invalid if 
made in fraud of creditors. 9 

§ 109. Joint tenants and tenants in common. — One 

tenant cannot without the consent of his cotenants select a 



his wife at her solicitation by rea- 
son of his confidence in her as his 
wife, and for the purpose of re- 
lieving her anxiety and providing 
her with a means of support in case 
of his death, and she abandons him 
without cause, he may secure a 
reconveyance of the property: 
Dickerson v. Dickerson, 24 Neb. 
530, 8 Am. St. Rep. 213. 

8 Barncord v. Kuhn, 36 Pa. 383. 

*Townshend v. Townshend, 1 
Abb. N. C. 81; Hunt v. Johnson, 
44 N. Y. 27, 4 Am. Rep. 631 ; Wal- 
ter v. Hodge, 2 Swanst. 106, 107; 
Graham v. Londonderry, 3 Swanst. 
393, 395; Wilson v. Peck, Prec. Ch. 
29S, 297. 

6 Beard v. Beard, 1 Atk. 72. See 
Adlard v. Adlard, 65 111. 212. 

8 Burdeno v. Amperse, 14 Mich. 
91, 90 Am. Dec. 225; Hoffman v. 
Stigers, 28 Iowa, 308; Allen v. 
Hooper, 50 Me. 372; Johnson v. 



Stillings, 35 Me. 427; Wilder v. 
Brooks, 10 Minn. 50, 88 Am. Dec. 
49; Winans v. Peebles, 31 Barb. 
371. But see contra, Winans v. Pee- 
bles, 32 N. Y. 423; White v. Wager, 
25 N. Y. 328; Alferitz v. Arrivil- 
laga, 143 Cal. 646, 77 Pac. 657; 
Fort v. Allen, 110 N. C. 183, 14 
S. E. 685; Walker v. Long, 109 N. 
C. 510, 14 S. E. 299; Hardwick v. 
Salzi, 46 Misc. (N. Y.) 1, 93 N. Y. 
Sup. 265. See, also, Merchants etc. 
Ass'n v. Scanlan, 144 Ind. 11, 42 
N. E. 1008; Reagle v. Reagle, (Pa.) 
36 Atl. 191; Watts v. Bruce, 31 
Tex. Civ. App. 347, 72 S.'W. 258. 

7 Dale v. Lincoln, 62 111. 22; Hunt 
v. Johnson, 44 N. Y. 27, 4 Am. 
Rep. 631 ; Watson v. Reskamire, 45 
Iowa, 231. 

8 Sims v. Rickets, 35 Ind. 181; 
Thompson v. Mills, 39 Ind. 528. 

9 Brookbank v. Kennard, 41 Ind. 
339; Sherman v. Hogland, 54 Ind. 
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part of the common estate by metes and bounds, and convey 
it so as to bind his cotenants. 1 But a conveyance of this char- 
acter is void only against his cotenants. It is effectual against 
all others, as they would have no right to complain. 2 
"Neither a joint tenant nor a tenant in common can do any 
act to the prejudice of his cotenants in their estates. This is 
the settled law, and hence a conveyance by one tenant of a 
parcel of a general tract owned by several is inoperative to 
impair any of the rights of his cotenants. The conveyance 
must "be subject to the ultimate determination of their rights, 
and upon obvious grounds. One tenant cannot appropriate to 
himself any particular portion of the general tract; as upon 
a partition which may be claimed by the cotenants at any time, 



578; Annin v. Annin, 24 N. J. Eq. 
185. 

1 Laraway v. Larue, 63 Iowa, 407 ; 
Porter v. Hill, 9 Mass. 34, 6 Am. 
Dec. 22; Bartlett v. Harlow, 12 
Mass. 348, 7 Am. Dec. 76; Bald- 
win v. Whiting, 13 Mass. 57; Cam- 
pau v. Godfrey, 18 Mich. 27, 100 
Am. Dec. 133; Rising v. Stannard, 
17 Mass. 282; Peabody v. Minot, 
24 Pick. 329; Hoi comb v. Coryell, 
11 N. J. 548; Nichols v. Smith, 24 
Pick. 316; Griswold v. Johnson, 5 
Conn. 363; Duncan v. Sylvester, 24 
Me. 482, 41 Am. Dec. 400; Stam- 
ford v. Fullerton, 18 Me. 229; Rob- 
inett v. Preston, 2 Rob. (Va.) 278; 
Varnum v. Abbott, 12 Mass. 474, 
7 Am. Dec. 87; Farr v. Reilly, 58 
Iowa, 399. One joint tenant or 
tenant in common acting alone can- 
not convey joint property so as to 
divest cotenants of their interest 
unless there is a previous authori- 
zation or a subsequent ratification: 
Whitaker v. Hicks, 123 Iowa, 733; 
Browning v. Cover, 108 Pa. St. 
595; Middlecoff v. Cronise, 155 



Cal. 185, 100 Pac. 232; Foster v. 
Foster, 81 S. C. 307, 62 S. E. 320; 
Benjamin v. T. & T. Co., 196 Mass. 
454, 82 N. E. 681; Anderson v. 
Goodwin, 125 Ga. 663, 54 S. E. 
679. 

*Whitton v. Whitton, 38 N. H. 
127, 75 Am. Dec. 163; Blossom v. 
Brightman, 21 Pick. 284; Phillips 
v. Tudor, 10 Gray, 78, 69 Am. Dec. 
306; Sneed's Heirs v. Waring, 2 
Mon. B. 522; Lamb v. Wakefield, 
1 Sawy. 252; Good v. Coombs, 28 
Tex. 51 ; McKey v. Welch, 22 Tex. 
390; Butler v. Roys, 25 Mich. 53, 
12 Am. Rep. 218; Campan v. God- 
frey, 18 Mich. 27, 100 Am. Dec. 
133; Jewett v. Stockton, 3 Yerg. 
492; Bigelow v. Topliff, 25 Vt. 273, 
60 Am. Dec. 264; Gates v. Salmon, 
35 Cal. 576, 95 Am. Dec. 139; Bal- 
lou v. Hale, 47 N. H. 347, 93 Am. 
Dec. 438; The Boston Franklinite 
v. Condit, 19 N. J. Eq. 394; March 
v. Huyter, 50 Tex. 243. There may 
be a ratification and partition by 
consent: Gordon v. City of San 
Diego, 108 Cal. 264. 
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the parcel may be entirely set apart in severalty to a cotenant. 
He cannot defeat this possible result whilst retaining his in- 
terest, nor can he defeat it by the transfer of his interest. He 
cannot, of course, invest his grantee with rights greater than 
he possesses. The grantee must take, therefore, subject to the 
contingency of the loss of the premises, if on the partition of 
the general tract they should not be allotted to the grantor. 
Subject to this contingency the conveyance is valid, and passes 
the interest of the grantor. ,, 8 

§ 110. Deeds by partners. — In the case of a partner- 
ship a deed executed in the firm name by one of the partners 
will only operate upon his own interest, and cannot affect the 
interest of his partner. 4 The general rule is that a partner 



3 Stark v. Barrett, IS Cal. 361, 
368, per Field, C. J. Though one 
tenant cannot alienate by metes and 
bounds a specific portion of a tract 
of land held in common, so as to 
prejudice his cotenants, yet where 
separate and distinct parcels of 
land are held by several persons 
in common, one of them, it has 
been held, may convey all his un- 
divided interest in the whole of 
any of the separate parcels, and his 
deed will be effectual against his 
cotenants: Primm v. Walker, 38 
Mo. 94. See Bell v. Adams, 81 N. 
C. 118; Reinicker v. Smith, 2 Har. 
& J. 421 ; Treon v. Emerick, 6 Ohio, 
391; Barnhart v. Campbell, SO Mo. 
597; Porter v. Hill, 9 Mass. 34, 6 
Am. Dec. 22. Cotenants may treat 
as void a conveyance by one tenant, 
of a portion of land held in com- 
mon, by metes and bounds, even 
when the tract is composed of sep- 
arate parcels: Barnes v. Lynch, 151 
Mass. 510, 21 Am. St. Rep. 470. 
When a tenant in common conveys 



any but an undivided interest, his 
deed, while void as to the other 
cotenants, may be considered in 
partition so as to protect the rights 
and secure the interest of the pur- 
chaser: Benedict v. Torrent, 83 
Mich. 181, 11 L.R.A. 278, 21 Am. 
St. Rep. 589. He may convey his 
own interest: Wilkins v. Young, 
144 Ind. 1, 41 N. E. 68, 55 Am. St. 
Rep. 162; Nenforth v. Hall, 6 Kan. 
App. 902, 51 Pac 573; Yauk v. 
Bordeaux, 23 Mont. 205, 58 Pac- 
42, 75 Am. St. Rep. 522. And the 
conveyance of other tenant's inter- 
ests may be ratified: Currens v. 
Lauderdale, 118 Term. 496, 101 S. 
W. 431. As to assent by coten- 
ants see notes pages 2115, 2116, 
vol. 8, Cur. Law. 

4 Thompson v. Bowman, 6 Wall. 
316, 18 L. ed. 736; Brooks v. Sul- 
livan, 32 Wis. 444; Layton v. Hast-' 
ings, 2 Har. 147; Jackson v. Stan- 
ford, 19 Ga. 14; Anderson vt 
Tompkins, 1 Brock. 456. 
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has no implied power, by virtue of his relation, to bind the 
firm by an instrument under seal. 5 But if express authority 
has been given for the execution of such a deed, or if there is 
a subsequent ratification of it, the deed will be effectual. 6 
Thus, where a deed is executed by one partner, with the con- 
sent of the others, and in their presence, it will be treated as 
the deed of all. 7 

§ 111. Subsequent ratification. — But in cases where it 
has been claimed that the deed has been rendered effectual by 
a subsequent ratification, it has been extremely difficult to de- 
termine the nature of the act by which this fact should be 
manifested. Naturally, the decisions will be found more or 
less inharmonious. The particular circumstances of each 
case must, in the rrjain, govern, when it is urged that sufficient 
assent has been given to a prior unauthorized conveyance to 
make it operative. The English decisions are to the effect 
that a subsquent ratification to effectuate a deed executed by 
a partner without previous authority must be under seal. 8 



6 Clement v. Brush, 3 Johns. Cas. 
180; Doe v. Tupper, 4 Smedes & 
M. 261, 43 Am. Dec. 483 ; Harrison 
v. Jackson, 7 Term Rep. 207; Van 
Deusen v. Blum, 18 Pick. 229, 29 
Am. Dec. 582; Minnely v. Doherty, 
1 Yerg. 26; Posey v. Bullitt, 1 
Blackf. 99; Trimble v. Coons, 2 
Marsh. A. K. 375, 12 Am. Dec. 411; 
Little v. Hazard, 5 Har. 292; Snod- 
grass' Appeal, 13 Pa. St. 471 ; Mor- 
ris v. Jones, 4 Har. 428; McNaugh- 
ten v. Partridge, 11 Ohio, 223, 38 
Am. Dec. 731; Cummins v. Cassily, 
5 Mon. B. 74. 

6 Bunter v. Williams, 40 Ala. 561 ; 
Shirley v. Fearne, 33 Miss. 653, 69 
Am. Dec. 375; Gibson v. Warden, 
14 Wall. 244, 20 L. ed. 797; Ely 
v. Hair, 16 Mon. B. 230; Baldwin 



v. Richardson, 33 Tex. 16, 1 Am 
Lead. Cas. 592; Lowery v. Drew, 
18 Tex. 786; Pike v. Bacon, 21 Me. 
280, 38 Am. Dec. 259; Haynes v. 
Seachrest, 13 Iowa, 455; Barnet 
v. Houston, (Tex.) 44 S. W. 689; 
Realty Co. v. Pounds, 112 N. Y. 
Sup. 433. 

7 Story on Partnership, § 120; 
Ball v. Dunsterville, 4 Term Rep. 
313; Burn v. Burn, 3 Ves. 573; 
Mackay v. Bloodgood, 9 Johns. 
285; Malsey v. Whitney, 4 Mason, 
206. See Smith v. Winter, 4 Mees. 
& W. 454; Hunter v. Parker, 7 
Mees. & W. 322; Potter v. McCoy, 
26 Pa. St. 458; Anthony v. Butler, 
13 Peters, 423, 10 L. ed. 229. 

8 Gow on Partnership, ch. 2, § £ 
pp. 58-60 (3d ed.) ; Steiglitz v. Eg- 
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But the general American rule is, that a parol ratification is 
sufficient to make such a deed the deed of the firm. 9 And 
there is authority to the effect that an express ratification is 
not necessary; that it may be by the conduct and course of 
dealing pursued by the firm. 1 

§ 112. Deed by a disseisee. — The old rule of the com- 
mon law was that a person out of possession was unable to 
make a valid transfer of his property. This proceeded on 
the ground that rights which had not been reduced to pos- 
session could not be assigned to a stranger; because it was 
assumed that such a transfer had a tendency to produce liti- 
gation. Statutes have been enacted in several of the states 
providing against the conveyances of pretended titles. 2 In 
States where statutes of this character exist, a deed made by 



gington, Holt N. P. 141 ; Hunter v. 
Parker, 7 Mees. & W. 322, 342; 
Wallace v. Kelsall, 7 Mees. & W. 
264, 272; Story on Partnership, § 
121. See Henry County v. Gates, 
26 Mo. 315; Snyder v. May, 19 Pa. 
St. 235. 

9 Cady v. Shepherd, 11 Pick. 400, 
22 Am. Dec. 379; Bond v. Aitkin, 
6 Watts & S. 165, 40 Am. Dec. 550; 
Grady v. Robinson, 28 Ala. 289; 
Gunter v. Williams, 40 Ala. 561; 
Hayes v. Seachrest, 13 Iowa, 455; 
Skinner v. Dayton, 19 Johns. 513, 
10 Am. Dec. 286; Gram v. Seton, 
1 Hall, 262; Smith v. Kerr, 3 
Comst. 144; Johns v. Battin, 30 Pa. 
St. 84; McDonald v. Eggleston. 26 
Vt. 154, 60 Am. Dec. 303; Drum- 
right v. Philpot, 16 Ga. 424, 60 
Am. Dec. 738; Swan v. Stedman, 
4 Met. 548; Willey v. Lines, 3 
Houst. 542; Russell v. Annable, 109 
Mass. 72, 12 Am. Rep. 665; Hoi- 
brook v. Chamberlin, 116 Mass. 155, 



17 Am. Rep. 146; Gibson v. War- 
den, 14 Wall. 244, 20 L. ed. 797. 
See, also, Cunningham v. Lamar, 
51 Ga. 574; Mann v. Etna Ins. Co., 
40 Wis. 549; Kasson v. Brocker, 
47 Wis. 79; Williams v. Gillies, 75 
N. Y. 197; Hawkins v. First Na- 
tional Bank of Hastings, 1 Dill. 
462. 

J Gwinn v. Rooker, 24 Me. 292; 
Pike v. Bacon, 21 Me. 280, 38 Am. 
Dec. 259; Hatch v. Crawford, 2 
Port. 54; Davis v. Burton, 3 Scam. 
41, 36 Am. Dec 511; Witter v. Mc- 
Neil, 3 Scam, 433. See Catlin v. 
Gilder, 3 Ala. 536; Kelley v. Pike, 
5 Cush. 484; Haynes v. Seachrest, 
13 Iowa, 455. 

2 Jackson v. Ketchum, 8 Johns. 
479; Jackson v. Andrews, 7 Wend. 
152, 22 Am. Dec. 574; Murray v. 
Ballow, 1 Johns. Ch. 573; Ludlow 
v. Kidd, 3 Ohio, 541. See Roberts 
v. Cooper, 20 How. 467, 15 L. ed 
969. 
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a party who is out of possession, and against whom the land 
he seeks to convey is held adversely by another under a claim 
of title, is ineffectual to transfer the legal title against the 
person having the actual seisin. 8 Thus in Massachusetts, this 
rule was enforced where the grantor was out of possession 
for only four months. 4 

§ 113. Right of seisin. — But a deed made by a dis- 
seisee is not void as a contract between the parties to the con- 
veyance. But it is void to the extent that it will not pass the 
legal title and seisin, nor enable the grantee to maintain an 
action in his own name against the party who has the actual 
seisin. 6 By the execution of a deed under such circumstances 
the grantor does not divest himself of his right of seisin, and 
he may maintain an action in his own name for the recovery 
of the land, the title to the land being considered as unaffect- 
ed by the transaction. 6 But a good title may be passed, if the 
grantor who is out of possession enters upon the land and de- 
livers the deed upon it. 7 In Indiana, a deed made by a dis- 
seisee has no force against the party in possession. This does 
not rest upon the ground of champerty or maintenance, but of 
uniformly observed usage. 8 In Vermont, a deed by a dis- 
seisee is valid in equity and between the parties, but inopera- 



8 Thurman v Cameron, 24 Wend. 
87; Loud v. Darling, 7 Allen, 205; 
Way v. Arnold, 18 Ga. 181; Bur- 
dick v. Burdick, 14 R. I. 574; Dame 
v. Wingate, 12 N. H. 291 ; Johnson 
v. Cook, 73 Ala. 537; Bernstein v. 
Humes, 75 Ala. 241. 

4 Sohier v. Coffin, 101 Mass. 179. 
And so in Georgia: Jones v. Mun- 
roe, 32 Ga. 188. 

5 Farnum v. Peterson, 111 Mass. 
151. See McMahan v. Bowe, 114 
Mass. 140, 19 Am. Rep. 321 ; Snow 
v. Orleans, 126 Mass. 453. A ten- 



ant at will is not considered a dis- 
seisor: Alexander v. Carew, 13 Al- 
len, 72. 

6 Brinley v. Whiting, 5 Pick. 348, 
355 ; Loud v. Darling, 7 Allen, 206 ; 
Shortall v. Hinckley, 31 111. 219; 
Barry v. Adams, 3 Allen, 493 ; Kin- 
caid v. Meadows, 3 Head, 192; So- 
hier v. Coffin, 101 Mass. 179. 

7 Farwell v. Rogers, 99 Mass. 36. 

8 Webb v. Thompson, 23 Ind. 
432; German Ins. Co. v. Grim, 32 
Ind. 257, 2 Am. Rep. 341. 
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tive against strangers. 9 If the disseisee enters under a deed 
which is void, and he has knowledge of this fact, it is held 
that his actual possession and occupation are the extent of 
the disseisin of the owner; but if he believes that the deed 
under which he enters conveys the title, he is considered as 
in the possession of all the land described in the deed, and 
the owner is unable to convey until he has by entry acquired 
his possession again. 1 This rule with reference to the deed 
of a disseisee has been held to be operative in Kentucky, In- 
diana, Vermont, New York, North Carolina, Massachusetts, 
Mississippi, Georgia, Michigan, New Hampshire and Connec- 
ticut. 2 Where there is no intention to interfere with the 
rights of the rightful owner as in the case of an occupation 
under a mistake as to the dividing line between two adjacent 
owners, the mere fact that the grantor is out of possession 
does not render his deed void. 8 While the deed would be in- 
effectual against the party holding adversely at the time of its 
execution, and those claiming under him, it would to every- 
body else be valid and free from objection. 4 The state can- 
not be deprived of its right to convey lands from the fact 



9 Park v. Pratt, 38 Vt. 553; 
White v. Fuller, 38 Vt. 204. 

1 Livingston v. Peru Co., 9 Wend. 
511, 522, 523; Moore v. Worley, 
24 Ind. 83. 

2 Hoyle v. Logan, 4 Dev. 495; 
Thurman v. Cameron, 24 Wend. 
87; Gresham v. Webb, 29 Ga. 320; 
Den v. Shearer, 1 Murph. 114; Ha- 
thorne v. Haines, 1 Me. 238 ; Ewing 
v. Savary, 4 Bibb. 424; Helms v. 
May, 29 Ga. 121; Betsey v. Tor- 
rance, 34 Miss. 132; Parker v. Pro- 
* prietors etc., 3 Met. 98, 37 Am. Dec. 

121 ; Stockton v. Williams, 1 Doug. 
(Mich.) 546; Wade v. Lindsey, 6 
Met. 407, 414; Selleck v. Starr, 6 
Vt. 194; Foxcroft v. Barnes, 29 
Me. 128; Granger v. Swart, 1 



Woolw. 91; Harral v. Leverty, 50 
Conn. 46, 47 Am. Rep. 608. 

8 Sparhawk v. Bagg, 16 Gray, 
585; Cleaveland v. Flagg, 4 Cush. 
76. Though the title remains in the 
grantor he is a trustee for the 
grantee, and the latter may sue in 
the grantor's name for possession: 
Betsey v. Torrance, 34 Miss. 138, 
139; Wade v. Lindsey, 6 Met. 413, 
414; Edwards v. Parkhurst, 21 Vt. 
472; Culver v. Avery, 7 Wend. 380, 
22 Am. Dec. 586; Stockton v. Wil- 
liams, 1 Doug. (Mich.) 547; Wil- 
son v. Nance, 11 Humph. 191 ; Liv- 
ingston v. Peru Iron Co., 9 Wend. 
523. 

♦Edwards v. Roys, 18 Vt. 473; 
Livingston v. Peru Iron Co., 9 
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that they are occupied adversely, for the state cannot be dis- 
seised. 5 A deed will be effectual to pass the owner's title, 
although the land conveyed may be held by another in ad- 
verse possession, in Michigan, South Carolina, Pennsylvania, 
Illinois, Maine, Ohio, and Wisconsin. 6 In California the 
rule is that "any person claiming title to real property in the 
adverse possession of another may transfer it with the same 
effect as if in actual possession." 7 In Connecticut, where a 
deed made by a grantor who is ousted is void, unless made to 
a person in possession, a grantor ousted of possession may 
make a deed to one to whom he had previously contracted to 
convey it. 8 

§ 114. Power of corporations to convey. — Ownership 
of property implies as an incident the power of alienation. 
Where a corporation is the owner of property, it possesses this 
power in common with natural persons, except in so far as 
statutory provisions or considerations of public policy oper- 



Wend. 511 ; University of Vermont 
v. Joslyn, 21 Vt 61 ; White v. Ful- 
ler, 38 Vt. 204; Betsey v. Torrance, 
34 Miss. 138; Farnum v. Peterson, 
111 Mass. 151; Livingston v. Pro- 
seus, 2 Hill, 526; Wade v. Lind- 
sey, 6 Met. 407; Stockton v. Wil- 
liams, 1 Doug. (Mich.) 547; Park 
v. Pratt, 38 Vt. 553. But see Stee- 
ple v. Downing, 60 Ind. 484; Brin- 
ley v. Whiting, 5 Pick. 348; Tabb 
v. Baird, 3 Call, 475; Gibson v. 
Shearer, 1 Murph. 114. 

6 Ward v. Bartholomew, 6 Pick. 
409; People v. Mayor, 28 Barb. 
240. Nor can such possession have 
the effect of impairing the validi- 
ty of a sale by or under an order 
of court, or by a public officer act- 
ing as such: Jarrett v. Tomlinson, 
4 Watts & S. 114; Hanna v. Ren- 



fro, 32 Miss. 130; Frizzle v. Veach, 
1 Dana, 211, 216. 

s Crane v. Reeder, 21 Mich. 24, 4 
Am. Rep. 430; Poyas v. Wilkins, 12 
Rich. 420; Cresson v. Miller, 2 
Watts, 272; Shortall v. Hinckley, 
31 111. 219; Fetrow v. Merriweather, 
53 111. 279; Me. Rev. Stats., ch. 73, 
§ 1 ; Hall v. Ashby, 9 Ohio, 96, 34 
Am. Dec. 424; Bennet v. Williams, 
5 Ohio, 461; Stewart v. McSween- 
ey, 14 Wis. 471. 

7 Civ. Code, § 1047. It was held 
in California that a good considera- 
tion for a promissory note may con- 
sist in the sale of information of an 
outstanding title to land in the ad- 
verse possession of another: Lucas 
v. Pico, 55 Cal. 126, 128. 

8 Harral v. Leverty, 50 Conn. 46, 
47 Am. Rep. 60& 
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ate as a restraint upon its exercise. 9 Thus, a corporation 
which was created for the purpose of owning ditches for the 
conveyance and sale of water has the power of selling and 
transferring all its corporate property, if the sale is made for 
corporate purposes and legitimately; and it may be assumed 
as against the corporation by strangers purchasing by deed, 
that the sale was made for a proper purpose. 1 And it seems 



9 Angell & Ames on Corpora- 
tions, § 187; White Water Valley 
Canal Co. v. Vallette, 21 How. 424, 
16 L. ed. 157. See Partridge v. 
Badger, 25 Barb. 146; Barry v. 
Merchants' Exchange Co., 1 Sandf. 
Ch. 280; Pierce v. Emery, 32 N. H. 
486; Beers v. Phoenix Glass Co., 14 
Barb. 358; U. S. Bank v. Huth, 4 
Mon. B. 423; Dana v. Bank of 
United States, 5 Watts & S. 223; 
State v. Bank of Maryland, 6 Gill. 
& J. 205, 26 Am. Dec. 561 ; Tread- 
well v. Salisbury Mfg. Co., 7 Gray, 
393, 66 Am. Dec. 490; Reichwald 
v. Commercial Hotel Co., 106 111. 
439; Sargent v. Webster, 13 Met. 
497, 46 Am. Dec. 743. See, also, 
Childs v. N. B. Carlstein Co., 76 
Fed. 86; Benton v. Elizabeth, 61 
N. J. L. 411, 39 Atl. 683; Freeman 
v. Sea View Hotel Co., 57 N. J. 
Eq. 68, 40 Atl. 218; Reddell v. J. B. 
Watkins etc. Co., (Tex.) 37 S. W. 
608; Baggaley v. Pittsburg etc. Co., 
90 Fed. 636, 33 C. C. A. 202; Rob- 
inson v. Muir, 151 Cal. 118, 90 Pac. 
521 ; School Bd. v. King, (Ky.) 107 
S. W. 247; Lange v. Min. etc. Co., 
48 Wash. 167, 93 Pac. 208. Also 
Hearst v. Min. Co., 28 Utah, 184, 
66 L.R.A. 784, 77 Pac. 753. 

1 Miners' Ditch Co. v. Zeller- 
bach, 37 Cal. 543, 99 Am. Dec. 300. 
The court said: "This corporation 
was created for the immediate ben- 



efit of the stockholders, with no di- 
rect specific public purpose in view, 
as in the case of a railroad or 
turnpike or canal companies. The 
only interest the public has in the 
continuance of the business is the 
remote general interest which it 
has in the proper development of 
the resources of the country. The 
restrictions placed upon it are for 
the purpose of giving the public 
notice of its powers, of confining 
its business to the line indicated in 
its certificate, and for protecting 
the shareholders and parties deal- 
ing with it against the usurpation 
of its officers. The corporation is 
a distinct individual, holding the le- 
gal title to the property in trust 
for the benefit of the sharehold- 
ers, who are the beneficiaries hav- 
ing the equitable interest. If it is 
found from experience that the in- 
terest of the corporators and cred- 
itors require that the business 
should not be carried on upon so 
large a scale, or that it should 
cease entirely, and the disposal and 
conveyance of a part or the whole 
of the property is necessary to a 
reduction or cessation of the busi- 
ness, and the stockholders consent 
or do not object, we know of noth- 
ing in the statute or in sound pub- 
lic policy to prevent the sale or 
conveyance for such purpose. The 
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that if the corporation desires to contest the validity of a sale 
of this character on the ground that it was made for an un- 
lawful purpose, the burden of proving that the purchaser 
knew of such unlawful purpose rests upon it. 2 Where a cor- 
poration, organized for the purpose of creating water power, 
cannot use its privileges with profit to itself in the future, it 
may sell its real estate and take its own stock in payment. 8 

§ 115. Restriction from nature of corporation. — The 

power of alienation, may, however, be restricted by the nature 
of the corporation or by the character of the objects for which 
it was organized. 4 "Corporations for public objects, to 
which large powers are given to enable them to accommo- 
date the public, and upon which public duties are imposed for 
the benefit of the community, are held in England and in this 



state can have no interest in com- 
pelling its citizens or corporations 
to carry on business of any kind 
at a loss. No sound public policy 
can drive corporations or private 
individuals to insolvency." 

2 Miners' Ditch Co. v. Zeller- 
bach, 37 Cal. 543, 99 Am. Dec. 300. 

8 Dupee v. Boston Water Power 
Co., 114 Mass. 37. In Treadwell 
v. Salisbury Mfg. Co., 7 Gray, 393, 
66 Am. Dec. 490, it was said with 
reference to commercial corpora- 
tions: "Neither the public nor the 
legislature have any direct interest 
in their business or its manage- 
ment. These are committed solely 
to the stockholders, who have a pe- 
cuniary stake in the proper conduct 
of their affairs. By accepting a 
charter they do not undertake to 
carry on business for which they 
are incorporated indefinitely and 
without any regard to the condi- 
tion of their corporate property. 
Public policy does not require them 



to go on at a loss. On the con- 
trary, it would seem very clearly 
for the public welfare, as well as 
for the interests of the stockhold- 
ers, that they should cease to tran- 
sact business as soon as, in the 
exercise of a sound judgment, it 
is found that it cannot be prudently 
continued. Jf this be not so, we 
do not see that any limit could be 
put to the business of a trading 
corporation short of the entire loss 
or destruction of the corporate 
property. The stockholders could 
be compelled to carry it on until 
it came to actual insolvency. Such 
a doctrine is without any support 
in reason or authority." See, also, 
Sargent v. Webster, 13 Met. 498, 
46 Am. Dec. 743; Hodges v. New 
England Screw Co., 1 R. I. 312, 
S3 Am. Dec. 624; Reynolds v. Com- 
missioners, 5 Ohio, 205. 

4 Richards v. Railroad, 44 N. H. 
136. 



172 



THE LAW OF DEEDS. 



[CHAP. IV. 



State to be disabled to do any act which would amount to a 
renunciation of their duty to the public, or which directly and 
necessarily disables them from performing it." 6 A donation 
of all the property of an incorporated secret society, by a reso- 
lution of a majority of its members to another corporation of 
which the majority are members, is invalid. 6 



PART II. 



WHO MAY TAKE BY DEED. 



\ § 116. The capacity of the grantee. — Persons who, 
from some legal disability, are unable to make a valid deed, 
yet frequently may take as grantees. The capacity of a 
grantee is less restricted than that of a grantor. Thus, mar- 
ried women, infants, and persons non compos mentis may take 
as grantees. 7 Deeds made to a person of non-sane mind, 8 
or to an infant, are voidable. 9 A wife may take as grantee 
at common law without her husband's consent, and, unless 



8 Bell, C. J., in Richard v. Rail- 
road, 44 N. H. 136. See, as to rail- 
road companies, Singleton v. 
Southwestern R. R., 70 Ga. 464, 48 
Am. Rep. 574; Thomas' v. Railroad 
Co., 101 U. S. 71, 25 L. ed. 950; 
Tippecanoe Co. v. Lafayette etc. R. 
R. Co., 50 Ind. 85; Richards v. 
Merrimack etc. R. R., 44 N. H. 127; 
McAllister v. Plant, 54 Miss. 106; 
Atlantic & Pac. Tel. Co. v. Union 
Pac. R. R. Co., 1 McCreary, 541; 
Hays v. Ottawa etc. R. R. Co., 61 
111. 422; Treadwell v. Salisbury 
Mfg. Co., 7 Gray, 393, 66 Am. Dec. 
490; Naglee v. Alexandria & T. 
Ry. Co., 83 Va. 707, 5 Am. St. 
Rep. 308; Russell v. Texas & P. 
Ry. Co., 68 Tex. 646; Stewart's Ap- 
peal, 56 Pa. St. 413; Penn Co. v. 
St. Louis etc. R. R. Co., 118 U. S. 



290, 30 L. ed. 83; Branch v. Jes- 
sup, 106 U. S. 468, 27 L. ed. 279; 
Middlesex etc. R. R. Co. v. Boston 
etc. R. R. Co., 115 Mass 347; State 
v Consolidation Coal Co., 46 Md. 
1 ; Gulf etc. Ry. Co. v. Morris, 67 
Tex. 692. 

e Polar Star Lodge v. Polar Star 
Lodge, 16 La. An. 53. 

7 Wood on Conveyancing, §§ 165, 
168; Perkins, § 51; Co. Litt. 2b, 3b; 
3 Wash. Real Prop. § 267. See 
First Parish in Sutton v. Cole, 3 
Pick. 232; Concord Bank v. Bellis, 
10 Cush. 278. See Sunol v. Hep- 
burn, 1 Cal. 254. 

8 Bishop on Contracts, § 296. 

9 Baxter v. Bush, 29 Vt. 465, 70 
Am. Dec. 429; Griffith v. Schwen- 
derman, 27 Mo. 412. 
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the husband avoided the conveyance by some act which de- 
clared his dissent, the deed would be good. The wife, how- 
ever, might, after her husband's death, waive or disagree to 
the purchase. 1 But at the present time, in nearly all of the 
States, a conveyance may be made to the wife over which the 
husband will have no control; and the conveyance may, in 
some instances, be made to her directly, and in others by the 
aid of a trustee for her sole and separate use. 8 But if a deed 
is made to a married woman in which she is not described as 
such, and which does not purport to be for her sole and sepa- 
rate use, the presumption is that it is a deed to the husband 
and wife in common. The burden of proof is, therefore, up- 
on the wife to establish the fact that the property so acquired 
is her separate property;* that is, purchased with her own 
money for that purpose.* 



l 2 Blackst Com. § 292; 2 Kent's 
Com. § 150; 1 Bishop on Married 
Women, § 35; Baxter v. Smith, 6 
Binn. 427; Scanlan v. Wright, 13 
Pick. 523, 25 Am. Dec 344. 

» Meyer v. Kinzer, 12 Cal. 251, 
73 Am. Dec 538; Bayer v. Cocker- 
ill, 3 Can. 2S2; Huston v. Curl, 8 
Tex. 240, 58 Am. Dec 110; Com- 
monwealth v. Williams, 7 Gray, 
337; Ayer v. Ayer, 16 Pick. 331; 
Fisk v. Stubbs, 30 Ala. 335; Pooley 
v. Webb, 3 Cold. 599; Nightingale 
v. Hidden, 7 R. I. 128; Gamber v. 
Gamber, 6 Har. (Pa.) 363; McVey 
v. Green Bay R. R. Co., 42 Wis. 
532; Whitehead v. Arline, 43 Ga. 
221 ; Burnely v. Thomas, 63 Mo. 
390; Lippincott v. Mitchell, 94 U. 
S. 767, 24 L. ed. 315; Vance v. 
Nojdc 70 Pa. St 176; Smalley v. 
Lawrence, 9 Rob. (La.) 211; Rich- 
mond ▼. Tibbies, 26 Iowa, 474; 
Uhrig v. Horstman, 8 Bush, 172; 



Prout v. Roby, 15 Wall. 471, 21 L. 

ed. 58. 

•Adams v. Knowleton, 22 Cal 
283; Merrill v. Bullock, 105 Mass. 
486; Reeves v. Webster, 71 111. 
307. See Hayt v. Parks, 39 Conn. 
357; Hussey v. Castle, 41 CaL 239; 
Denechaud v. Berrey, 48 Ala. 591. 
In Hussey v. Castle, supra, it was 
held that there was no legal pre- 
sumption that land, the separate 
property of the husband, conveyed 
by him to the wife for money, the 
separate property of the wife, be- 
came after such transfer the com- 
munity property of the husband 
and wife 

4 Pettit v. Fretz, 33 Pa. St 120; 
Commonwealth v. Williams, 7 
Gray, 367. See Nightingale v. 
Hidden, 7 R. I. 131; Woodford v. 
Stephens, 51 Mo. 443; Lyon v 
Green Bay R. R. Co., 42 Wis, 548. 
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§ 117. Deeds to husband and wife — Common Law. — 

At common law, where an estate in fee was conveyed to a 
man and his wife, they were held to be neither joint tenants 
nor tenants in common. Considered as one person in law, they 
could not take the estate by moieties. 5 Where, therefore, an 
estate was granted to a husband and wife and a third person, 
the husband and wife had one moiety, and the third person 
the other. 6 The early decisions in New York are to the ef- 
fect that husband and wife hold lands conveyed to them by 
entireties, and not as joint tenants or tenants in common. The 
husband is entitled to the possession during their joint lives, 
but upon the death of one the whole estate vests in the surviv- 
or. 7 The statute, however, in New York provides that where 
an estate is granted or devised to two or more persons, it shall 
be deemed a tenancy in common, unless there is an express dec- 
laration that it shall be held in joint tenancy. 8 But if the con- 
veyance expressly declared that they should hold as joint ten- 
ants they would do so. 9 The opinion has been expressed that 
where a deed was made to husband and wife jointly, they 
would, in the absence of a statement in the conveyance as to 
the estate they should take, be tenants in common. 1 But it has 



«2 Blackst. Com. 182. 

*Litt. § 291. But if an estate 
had been conveyed to a man and 
woman who, at the time of the con- 
veyance were not married to each 
other, but subsequently intermar- 
ried, they took by moieties and 
held by moieties after marriage: 
Moody v. Moody, Amb. 649. 

7 Torrey v. Torrey, 14 N. Y. 430; 
Wright v. Sadler, 20 N. Y. 320; 
Dias v. Glover, Hoff. Ch. 71 ; Jack- 
son v. Stevens, 16 Johns. 110; 
Beach v. Hollister, 3 Hun, 519; 
Baker v. Lamb, 11 Hun, 519; Dick- 
inson v, Codwise, 1 Sand. Ch. 214; 
Freeman v. Barber, 3 N. Y. S. C. 



(Thomp. & C.) 573; Goetlet v. 
Gori, 31 Barb. 314; Farmers' & 
Mechanics' Nat. Bank v. Gregory, 
49 Barb. 155, 162; Rogers v. Ben- 
son, 5 Johns 431 ; Miller v. Miller, 
9 Abb. Pr., N. S., 444; Barber v. 
Harris, 15 Wend. 615; Jackson v. 
McConnell, 19 Wend. 175, 32 Am. 
Dec. 439; Doe v. Howland, 8 Cow- 
en, 277, 18 Am. Dec. 445 

«1 Rev. Stats. 727 § 44; 1 U. S. 
Stats. 676. 

9 See Hiqks v. Cochan, 4 Edw. 
Ch. 107; Stewart v. Patrick, 68 N. 
Y. 450. 

* Meeker v. Wright, 76 N. Y. 262 
This opinion was concurred in by 
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also been decided by the court of appeals of that state that the 
common-law doctrine has never been abrogated, and that hus- 
band and wife take as tenants by entirety, and not as tenants 
in common or joint tenants. This decision overrules the de- 
cisions just noticed. 8 But if the intention to create a joint 



three of the judges, but the other 
four concurred in the decision of 
the case upon another point, with- 
out expressing any opinion upon 
this question: See Zortnlein v. 
Bram, 63 How. Pr. 240. 

2 Bertles v. Nunan, 92 N. Y. 152, 
44 Am. Rep. 361. Earl, J., in de- 
livering the opinion of the court, 
said: "It is said that the reason 
upon which the common-law rule 
under consideration was based has 
ceased to exist, and hence that the 
rule should be held to disappear. 
It is impossible now to determine 
how the rule, in the remote past, 
obtained a footing, or upon what 
reason it was based, and hence it 
is impossibe now to say that the 
reason, whatever it was, has en- 
tirely ceased to exist. There are 
many rules appertaining to the 
ownership of real property origi- 
nating in the feudal ages, for the 
existence of which the reason does 
not now exist, or is not discernible, 
and yet on that account courts are 
not authorized to disregard them. 
They must remain until the legisla- 
ture abrogates or changes them, 
like statutes founded upon no rea- 
son, or upon reasons that have 
ceased to operate. It was never, 
we believe, regarded as a mischief, 
that under a conveyance to hus- 
band and wife they should take as 
tenants by the entirety, and we 
have no reason to believe that it 



was within the contemplation of 
the legislature to change that rule. 
Neither do we think that there is 
any public policy which requires 
that the statute should be so con- 
strued as to change the common- 
law rule. It was never considered 
that the rule abridged the rights 
of married women, but rather that 
it enlarged their rights and im- 
proved their condition. It would 
be against the spirit of the statutes 
to cut down an estate of the wife 
by the entirety to an estate as ten- 
ant in common with her husband. 
If the rule is to be changed, it 
should be changed by a plain act 
of the legislature, applicable to fu- 
ture conveyances; otherwise incal- 
culable mischief may follow by un- 
settling and disturbing dispositions 
of property made upon the faith 
of the common-law rule. The 
courts certainly ought not to go 
faster than the legislature in ob- 
literating rules of law under which 
many generations have lived and 
flourished and the best civilization 
of any age or country has grown 
up." Danforth, J., and Finch, J., 
dissented, on the ground that the 
common-law doctrine was abro- 
gated by the statute enabling a wife 
to hold a separate estate, and also 
for the reasons stated in the case 
of Meeker v. Wright, 76 N. Y. 
262. 
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tenancy or a tenancy in common is clearly manifest, they will 
hold under such tenure. 8 

§ 118. Estates by entirety. — Where husband and wife 
take an estate in entirety the survivor upon the death of one, 
is entitled to the whole estate. 4 Where the law of estate by en- 
tirety prevails, a subsequent divorce does not defeat the rights 
of the husband or those of a purchaser under execution 
against him. 6 But, if in a partition, a deed is made by direc- 



»Hiles v. Fisher, 144 N. Y. 306, 

30 L.R.A. 305, 39 N. E. 337, 43 
Am. St. Rep. 762; Booth v. Ford- 
ham, 100 N. Y. App. Div. US, 91 
N. Y. Supp. 406; Goelet v. Gori, 

31 Barb. 314; Miner v. Brown, 133 
N. Y. 308, 31 N. E. 24; Jooss v. 
Fey, 129 N. Y. 17, 29 N. E. 136; 
Cloos v. Goos, 55 Hun, 450, 8 N. 
Y. Supp. 660. 

* Jackson v. Stevens, 16 Johns. 
(N. Y.) 116; Doe v. Howland, 8 
Cow. 277, 18 Am. Dec. 455 ; Bertles 
v. Nunan, 92 N. Y. 152, 44 Am. 
Rep. 361, 12 Abb. N. Cas. 283; 
O'Connor v. McMahon, 54 Hun, 
66, 30 N. Y. Supp. 225; Reynolds 
v. Strong, 82 Hun, 202, 31 N. Y. 
Supp. 225; Rogers v. Benson, 5 
Johns. Ch. 431; Dickinson v. Cod- 
wise, 1 Sandf. Ch. 214; Baker v. 
Prewett, 64 Ala. 551; Strawn v. 
Strawn, 50 111. 33; Jacobs v. Mil- 
ler, 50 Mich. 119, 15 N. W. 42; 
Aetna Ins. Co. v. Resh, 40 Mich. 
214; Fisher v. Provin, 25 Mich. 
347; Baker v. Stewart, 40 Kan. 
442, 2 L.R.A. 434, 19 Pac. 904, 10 
Am. St. Rep. 213 ; Marbury v. Cole, 
49 Md. 402; Simpson v. Pearson, 
31 Ind. 1, 99 Am. Dec. 577; Falls 
v. Hawthorn, 30 Ind. 444; Arnold 
v Arnold, 30 Ind 305; Cochran v 
Kerney, 9 Bush, 190; Croam v. 



Joyce, 3 Bush, 454; Rogers v. Gri- 
der, 1 Dana, 242; Ross v. Garrison, 
1 Dana, 35; Oglesby v. Bingham, 
69 Miss. 795, 13 South. 852; Hem- 
ingway v. Scales, 42 Miss. 1, 93 
Am. Dec. 452, 2 Am. Rep. 586; Mc- 
Duff v. Beauchamp, 50 Miss. 531; 
Allen v. Tate, 58 Miss. 585; Mc- 
Leod v. Tarrant, 39 S. C. 271, 20 
L.R.A. 846, 17 S. E. 773; Bomar 
v. Mullins, 4 Rich. Eq. 80; Thorn- 
ton v. Thornton, 3 Rand. (Va.) 
179; Gibson v. Zimmerman, 12 Mo. 
385, 51 Am. Dec. 168; Modrell v. 
Riddle, 82 Mo. 31; Garner v. 
Jones, 52 Mo. 68; Bains v. Bullock, 
129 Mo. 117, 31 S. W. 342; Buttlar 
v. Rosenblath, 42 N. J. Eq. 651, 
59 Am. Rep. 52; Hamm v. Meisen- 
helter, 9 Watts, 349; Fairchild v. 
Chastelleux, 1 Pa. St. 176, 44 Am. 
Dec. 117; Auman v. Auman, 21 
Pa. St. 346; McCurdy v. Canning, 
64 Pa. St. 39; French v. Mehan, 56 
Pa. St. 286; Bates v. Seely, 46 Pa. 
St. 248; Martin v. Jackson, 27 Pa. 
St. 504, 67 Am. Dec. 489; Stuckey 
v. Keefe, 26 Pa. St. 397; Ketchum 
v. Walsworth, 5 Wis. 95, 68 Am. 
Rep. 49; Noblitt v. Beebe, 23 Or. 
4, 35 Pac. 248. 

5 Beach v. Hollister, 3 Hun, 519, 
5 Thomp. & C. 568. 
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tion of a coparcener to a husband, who is a cotenant, and his 
wife, an estate by entirety does not result, as no new estate is 
created. 6 And the same language which would make two other 
persons joint tenants, will constitute an estate in entirety in hus- 
band and wife. 7 As they take as one person, the wife upon 
the death of the husband, takes the estate free from the hus- 
band's debts. 8 A wife holding by entirety possession of real 
estate, is not bound by a proceeding adverse to her rights, 
commenced by her husband, of which she had no notice. 9 
Such an estate can be alienated only by the joint act of hus- 
band and wife, and the husband has no power to dispose of 
any part of the estate by his sole act during the existence of 
the marriage relation. 1 Although the wife may have supplied 
the consideration for the purchase, yet when the deed is made 
to both husband and wife, both, at common law take an estate 
of the entirety. 8 If a husband and wife holding land by an es- 
tate of entirety, sell it and take, in payment, a note payable to 
both, the title to the note on the death of the husband vests in 
the surviving wife. 3 Where an estate is conveyed to a husband 
and wife and to a stranger jointly, the husband and wife, un- 
der this rule, will take an undivided one half of the estate 
as tenants in entirety. Where a deed had been made to a man 
and woman living together as husband and wife, and regard- 
ed as occupying that relation by the public, and he, after her 
death, conveyed the land, and her children by a former hus- 
band sought to claim a right of inheritance in the land by 
showing that she was not lawfully married to the man, and 
that the estate taken by them was a tenancy in common, it 
was held that the grantees became seised of the entirety, the 



• Harrison v. Ray, 108 N. C. 215, 
11 L.R.A. 722, 12 S. E. 993, 23 
Am. St. Rep. 57. 

'Georgia, C. & N. Ry. Co. v. 
Scott, 38 S. C. 34, 16 S. R 185, 839. 

8 Ketchum v. Walsworth, 5 Wis. 
95, 68 Am. Rep. 49. 

Deeds Vol. 1—12. 



^Orthwein v. Thomas, 13 N. E. 
564. 

1 Thomas v. De Baum, 14 N. J. 
Eq. (1 McCart.) 37. 

2 Ward v. Krumm, 54 How. Pr. 
95. 

» Allen v. Tate, 58 Miss. 585. 



178 THE LAW OF DEEDS. [CHAP. IV, 

survivor taking the whole, and that they were tenants in com- 
mon could not be shown by parol. 5 But even if the property 
is paid for with funds belonging to the community, still if the 
deed is made to the sole and separate use of the wife, in pur- 
suance of the common understanding of all parties interested, 
the object being to vest the title in her, she has the title to the 
land conveyed as her separate estate. 8 

§ 119. Husband's name inserted by mistake. — Where 
the name of the husband has been inserted in the deed as one 
of the grantees by mistake, a court of equity may correct the 
mistake. A married woman purchased a piece of land, and the 
person who drew up the deed inserted the husband's name 
with hers, thus conveying the title to them jointly. Subse- 
quently, the husband died, and after his death his widow 
brought an action against the heirs to reform the deed, by 
striking out the husband's name. The mistake having been 
satisfactorily shown, the court granted the relief prayed for. 7 

§ 120. Deeds to corporations. — In England, the right 
of a corporation to hold land was restrained by statutes, known 
as statutes of mortmain. 8 In Pennsylvania, the statutes of 
mortmain have been held to be in force so far as they are con- 
sonant with its political condition. 9 "In other States, it is un- 
derstood," says Kent, "that the statutes of mortmain have not 
been re-enacted or practiced upon." 1 If a charter of a corpo- 
ration forbids it to purchase or take lands, a deed made to it 

6 Jacobs v. Miller, 50 Mich. 119. 8 3 Binney App. 626. See Meth- 

8 Baker v. Baker, 55 Tex. 577 : odist Church v. Remington, 1 

Morrison v. Clark, 55 Tex. 437. Watts, 218, 26 Am. Dec. 61. 

See Edwards v. Beall, 75 Ind. 401. *2 Kent's Com. 229; McCartee 

7 Courtright v. Cotirtright, 63 v. Orphan Asylum, 9 Cowen, 452, 

Iowa, 356. See Nowlin v. Pyne, 18 Am. Dec. 516; Potter v. Thorn- 

47 Iowa, 293. ton, 7 R. I. 252; Lathrop v. Scioto 

8 Co. Litt. 2 b; 1 Blackst. Com. Com. Bank, 8 Dana, 119, 33 Am. 

479; 2 Blackst. Com. 268, 274; 1 Dec. 481. 
Washb. Real Prop. (4th ed.) 76. 
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is void. 2 But a grantor may be estopped to deny the capacity 
of the grantee, where he has made a deed to a corporation 
named as grantee, although due to the attorney's mistake, the 
incorporation of the grantee was not completed until after the 
execution of the deed 8 So where a person has conveyed prop- 
erty to a corporation, and has been one of its officers he can- 
not deny its existence as a corporation de facta} But a deed 
to a pretended corporation having no real existence is void. 5 

§ 120a. Deed to trustees of unincorporated associa- 
tion. — Where a deed is made to a number of persons, who 
are described as trustees of an association, it not appearing 
that the association is incorporated, or capable as such of tak- 
ing a legal title, it is to be assumed that the association is a 
partnership of individuals of which the grantees were mem- 
bers, holding the legal title for the benefit of themselves and 
others. They are not to be considered mere trustees, hold- 
ing simply a nominal title. It is immaterial whether such a 
deed is to be regarded as made to the grantees named indi- 
vidually, or as a conveyance for their benefit, and that of oth- 
ers. In either case the persons named as grantees have au- 
thority to sell the property, and to convey a good title. 8 



*Leazure v. Hillegas, 7 Serg. & 
R. 319, per Tilghman, C. J. As to 
effect of taking land not necessary 
to the objects of its creation: See 
Chicago etc. Church v. Dixon, 173 
111. 260, 52 N. E. 887; Cynthiana 
etc. Co. v. Hutchinson (Ky.) 60 
S. W. 378; South etc. R. Co. v. 
Highland Ave. etc. R. Co., 119 
Ala. 105, 24 So. 114; School Bd. 
v. King (Ky.) 107 S. W. 247; 
Beasley v. R. Co., 145 N. C. 272, 
59 S. E. 60. 

8 Reinhard v. Virginia etc. Min- 
ing Co., 107 Mo. 616, 28 Am. St. 
Rep. 441; Brodwell v. Merritt, 87 
Mo. 99. 



4 Bates v. Wilson etc. Co., 14 Col. 
141. 

5 Douthitt v. Stinson, 63 Mo. 268. 
A person who has made a note to 
a corporation cannot question its 
existence at the time of the making 
of the note: Congregational SoC" 
iety v. Perry, 6 N. H. .164, 25 Am. 
Dec. 455 ; Jones v. Bank, 8 B. Mou. 
122, 46 Am. Dec. 540. See, also, 
Brookville etc. Turnpike Co. v. 
McCarty, 8 Ind. 392, 65 Am. Dec. 
678; Snyder v. Studebaker, 19 Ind. 
462, 81 Am. Dec. 415; Winget v. 
Quincy etc. Assn., 128 111. 68. 

8 King v. Townsend, 141 N. Y. 
358. Said the court, per Finch, J.: 
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§ 121. Question between State and corporation. — 

The general rule is that the State alone can take advantage of 
the clause in the charter prohibiting a corporation from hold- 
ing land. In Virginia, it was decided upon a bill by a cor- 
poration for the specific performance of a contract to convey 
lands, that it was no defense that the corporation was" by its 
charter not allowed to hold them. It was considered a ques- 
tion solely between the State and the corporation. 7 In that 
case the charters of the banks after authorizing them to pur- 
chase lands, provided that the lands which it should be lawful 
for them to hold should be only such as were requisite for 
their immediate accommodation, or acquired in satisfaction of 
debts, and that they should not deal, directly or indirectly, in 
any other thing than bills of exchange, gold or silver bullion, 
etc. Green, J., said : "It seems to me that the charters are 
only directory in this respect ; they impose no penalty in terms. 
They do not declare the purchase by or conveyance to the 
banks to be void, nor vest the title in the commonwealth, or 



"No case was made sufficient to 
divest the grantees of the legal 
title, and vest it in an association, 
which probably could not take at 
all, and whether we regard the deed 
as one to the individuals merely, 
describing the reference to the as- 
sociation as matter of description 
(Towar v. Hale), 46 Barb. 361), 
or as conveying to some extent, al- 
so, for the benefit of others, the 
result is the same ; for, in the latter 
case, there was undoubted author- 
ity to sell, entirely consistent with 
the possible or supposed trust, and 
in no respect a contravention of its 
purposes, so that the purchaser's 
title would be good, and not 
charged with responsibility for the 
due disposition of the proceeds." 
In the deed in the case cited the 



grantees were described as "trus- 
tees of the New York City Land 
Association," but ran to them as 
"joint tenants, to the survivor of 
them, his heirs and assigns for- 
ever." Where a deed is made to a 
person named "and associates," he 
takes the entire title, where there 
is nothing to show that there were 
associates with him in the title, or 
that he was connected with any 
person in the title, or that there 
was any limitation on his power 
to convey, or that there existed any 
purpose for inserting the term re- 
ferring to associates. The indi- 
vidual grantee can convey a good 
title: Ennis v. Brown, 36 N. Y. 
Supp. 737, 1 App. Div. 22. 

7 Banks v. Poitiaux, 3 Rand. 136, 
15 Am. Dec. 706. 
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any other than the banks, in consequence of such purchase 
and conveyance. The legal title passed to the banks by the 
conveyance to them, and their conveyance would effectually 
transfer that title to any other. If, in making the purchase 
of the land in question, the banks violated their charters, the 
corporation might for that cause be dissolved by a proceed- 
ing at the suit of the commonwealth, and even in that case 
it seems to be the better opinion, that the property if not pre- 
viously conveyed to some other, would revert upon the dis- 
solution of the corporation to the grantor and not to the com- 
monwealth. 8 But any conveyance made by the corporation 
before its dissolution would be effectual to pass their title. 
The banks have, therefore, a title which they can convey to 
the appellee, and which would in his hands be indefeasible. 
If, in this case, the banks violated their charter, by the pur- 
chase of the land in question, the maxim factum valet quod 
fieri non debet seems to apply. It would be extremely in- 
convenient if every contractor with one of these banks could, 
for the purpose of avoiding his contract, institute the inquiry 
whether the bank had violated its charter. They have a right 
to insist that the question should be tried by a jury, in a pro- 
ceeding having that single object in view." 9 And this is a 
correct statement of the general rule. 1 But in Michigan the 



s Co. Litt. 13 b. 

9 Banks v. Poitiaux, supra. 

1 See Silver Lake Bank v. North, 
4 Johns. Ch. 370; Storer v. Great 
Western Co., 2 Younge & C. Ch. 
48; Natoma Water C©. v. Clarkin, 
14 Cal. 544. In Natoma Water 
and Mining Co. v. Clarkin, supra, 
Chief Justice Field, in the peti- 
tion for rehearing, said: "The 
plaintiffs are an incorporated com- 
pany under the Act of April 14, 
1853, by the fourth section of 
which they are authorized 'to pur- 
chase, hold, sell, and convey such 
0 



real and personal estate as the pur- 
poses of the corporation shall re- 
quire/ Whether or not the prem- 
ises in controversy are necessary 
for those purposes it is not material 
to inquire; that is a matter between 
the government and the corpora- 
tion, and is no concern of the 
defendants. It would lead to in- 
finite inconveniences and embar- 
assment, if in suits by corporations 
to recover the possession of their 
property, inquiries were permitted 
as to the necessity of such property 
for the purposes of their incorpor- 
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court did not follow the rule announced by the Supreme Court 
of Virginia, on the ground that a court of equity will not 
lend its aid to enforce the performance of a contract against 
the spirit of terms of the charter of the corporation. 2 Where 
a restraint upon the right to take lands is imposed by a pro- 
viso, the party objecting is required to bring the case by proof 
within the operation of such proviso. 3 If, however, a corpo- 
ration is forbidden to purchase and hold real estate, a deed to 
it will not vest it with title, 4 although it may be that the deed 
should not be considered void but merely voidable by the 
State, 5 as the general rule is that an inquiry into the right of 
a corporation will not be permitted collaterally but will be al- 
lowed only in a direct proceeding for that purpose brought by 



ation, and the title made to rest 
upon the existence of that neces- 
sity." In California State Tele- 
graph Co. v. Alta Telegraph Co., 
22 Cal. 398, Cope, C. J., on page 
429, says: "If the corporation, in 
making the purchase, has acquired 
property which, under the law of 
its incorporation, it had no right 
to acquire, all that can be said is 
that it has exceeded its powers, and 
may be deprived of its property by 
a judgment of forfeiture. The 
question is one which the State 
alone can raise. A purchase by a 
corporation in the face of a posi- 
tive prohibition would be void ; but 
that is not this case. There was 
no provision of law forbidding the 
purchase; and admitting that the 
corporation had no power to make 
it, the want of power in the ab- 
sence of an express prohibition is 
not sufficient to avoid it as to third 
persons." 

2 Michigan Bank v. Niles, 1 
Doug. 401, 41 Am. Dec. 575. A 
vendor cannot set aside a deed or 



executed contract upon this 
ground: Barrow v. Nashville 
Turnpike, 9 Humph. 304. 

8 Ex parte Peru Iron Co., 7 Cow- 
en, 540; Dockery v. Miller, 9 
Humph. 731. 

4 Carroll v. East St. Louis, 67 
111. 568, 16 Am. Rep. 632; St. 
Peters etc. Cong. v. Germain, 104 
III. 440; Starkweather v. Amer- 
ican Bible Society, 72 III. 50, 22 
Am. Rep. 433; Hay ward v. David- 
son, 41 Ind. 212; United States 
Trust Co. v. Lee, 73 111. 142, 24 
Am. Rep. 236; Fowler v. Scully, 72 
Pa. St. 456, 13 Am. Rep. 699; 
Matthews v. Skinker, 62 Mo. 329, 
21 Am. Rep. 425; Leazure v. Hille- 
gas, 7 S. & R. 313. 

5 Missouri Valley Land Co. v. 
Bushnell, 11 Neb. 192; Russell v. 
Railway Co., 68 Tex. 646 ; National 
Bank v. Matthews, 98 U. S. 621, 
25 L. ed. 188; Myers v. McGavock, 
39 Neb. 843, 42 Am. St. Rep.' 627; 
Tarpey v. Deseret Salt Co., 5 Utah, 
494. 



CHAP. IV.J 



THE PARTIES TO A DEED. 



183 



the State. 6 It follows as a consequence of this principle, that, 
conceding that the title held by the corporation might be de- 
feated by the State, yet, if the State falls to act, the corpo- 
ration may convey a good title to another. 7 The irregular or- 
ganization of the corporation will not vitiate the title which, 
in good faith, has been obtained from it. 8 A vendor, cannot, 
in proceedings in equity, rescind a sale, on the ground that 
the use made by the corporation of the property granted to 
it, is different from that authorized by its charter. 9 In one 
case Chief Justice Field, in delivering the opinion of the 
court, on a petition for rehearing said that whether the land in 
controversy was necessary for the purposes of the corporation 
was a matter between the corporation, and observed: "It 
would lead to infinite inconveniences and embarrassments, if, 
in suits by corporations, to recover the possession of their 
property, inquiries were permitted as to the necessity of such 



6 National Bank v. Whitney, 103 
U. S. 99, 26 L. ed. 443; Davis v. 
Old Colony R. R. Co., 131 Mass. 
258, 41 Am. Rep. 221; Jones v. 
Habersham, 107 U. S. 174. 27 L. 
ed. 401; Seymour v. Slide & Spur 
Gold Mines, 153 U. S. 523, 38 L. 
ed. 807; Land v. Coffman, 50 Mo. 
243; Connecticut Mut. Life Ins. Co. 
v. Smith, 117 Mo. 261, 38 Am. St. 
Rep. 656; Cowell v. Springs Co., 
1C0 U. S. 55, 25 L. ed. 547; Ragan 
v. McElroy, 98 Mo. 349; Shewalter 
v. Pirner, 55 Mo. 219; Chambers v. 
St Louis, 29 Mo. 543; Hovelman 
v. Kansas City etc. R. R. Co.. 79 
Mo. 632; Thornton v. Nat. Ex- 
change Bank, 71 Mo. 221 ; Atlantic 
& Pac. R. R. Co. v. St. Louis, 66 
Mo. 228. See, also, Natoma Water 
& Min. Co. v. Clarkin, 14 Cal. 544; 
California State Tel. Co. v. Alta 
Tel. Co . 22 Cal. 398; Chicago, B. 
& Q. R. R. Co. v. Lewis, 53 Iowa, 



101 ; Grant v. Henry Clay Coal Co., 
80 Pa. St. 208; Mallett v. Simp- 
son, 94 N. C 37, 55 Am. Rep. 594; 
Hough v. Cook Co. Land Co., 
73 III. 23, 24 Am. Rep. 230; Alex- 
ander v. Tolleston Club, 110 111. 
65; Baker v. Neff, 73 Ind. 68; Hay- 
ward v. Davidson, 41 Ind. 212; 
Carlow v. Aultman, 28 Neb. 672; 
Barnes v. Suddard, 117 111. 237; 
Russell v. Texas & Pac Ry. Co., 
68 Tex. 646; Hanlon v. Union Pac 
R. R. Co., 40 Neb. 52. 

7 Blunt v. Walker, 11 Wis. 334, 
78 Am. Dec. 709; Farmers' L. & T. 
Co. v. Curtis, 7 N. Y. 466; She- 
waiter v. Pirner, 55 Mo. 218. 

•Brown v. Phillipps, 16 Iowa, 
210; Snyder v. Studebaker, 19 Ind. 
462, 81 Am. Dec. 415. 

9 Barrow v. Nashville, etc Turn- 
pike Co., 9 Humph. (Tenn.) 304; 
Hamilton v. Annapolis etc, R. Co,, 
1 Md. Ck 107. 
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property for the purposes of their incorporation, and the title 
made to rest upon the existence of that necessity." 1 

§ 122. Corporation acting in other States. — Though 
a corporation has no legal existence out of the State in which 
it was created, yet it may do business in another State by the 
comity observed among the different States. 2 But the va- 



1 Natoma Water & Mining Co. v. 
Clarkin, 14 Cal. 552. This rule is 
universally recognized: Fritts v. 
Palmer, 132 U. S. 282, 33 L. ed. 
317, 10 Sup. Ct. 93; Genesee Nat. 
Bank v. Whitney, 103 U. S. 99, 26 
L. ed. 443; St. Louis Union Nat. 
Bank v. Matthews, 98 U. S. 621, 
25 L. ed. 188; Runyan v. Coster, 14 
Pet. 122, 10 L. ed. 382; Southern 
Pacific R. Co. v. Orton, 32 Fed. 457, 
22 Fed. Cas. No. 13,188a, 6 Sawy. 
157; Blunt v. Walker, 11 Wis. 334, 
78 Am. Dec. 709; Banks v. Poiti- 
aux, 3 Rand. 136, 15 Am. Dec. 706; 
Russell v. Texas etc. R. Co., 68 
Tex. 646, 5 S. W. 686; Ray v. Fos- 
ter (Tex Civ. App 1899) 53 N. W. 
54; Barrow v. Nashville etc. Turn- 
pike Co., 9 Humph. 304 ; Goundie v. 
Northampton Water Co., 7 Pa. St. 
233; Baird v. Washington Bank, 11 
Serg. & R. 411 ; Leazure v. Hille- 
gas, 7 Serg. & R. 313; Mallett v. 
Simpson, 94 N. C. 37, 55 Am. Rep. 
595; Farmers' L. & T. Co. v. Cur- 
tis, 7 N. Y. 466; People v. Mauran, 
5 Den. 389; Silver Lake Bank v. 
North, 4 Johns. Ch. 370; Bogardus 
v. Trinity Church, 4 Sandf. Ch. 
633; De Camp v. Dobbins, 29 N. 
J. Eq. 36 ; Whitman Gold etc. Min. 
Co. v. Baker, 3 Nev. 386; Watts 
v. Gantt, 42 Nebr. 869, 61 N. W. 
104; Missouri Valley Land Co. v. 
Bushnell, 11 Nebr. 192, 8 N. W. 
389; Ragan v. McElrov, 98 Mo. 



349, 11 S. W. 735; Shewalter v. 
Pirner, 55 Mo. 218; Land v. Coff- 
man, 50 Mo. 243; Chambers v. St. 
Louis, 29 Mo. 543; Mclndoe v. St. 
Louis, 10 Mo. 575; Hagerstown 
Mfg. Min. etc. Co. v. Keedy, 91 
Md. 430, 46 AtL 965; In re Stick- 
ney, 85 Md. 79, 35 L.R.A. 693, 36 
Atl. 654; 60 Am. St. Rep. 308; Far- 
rington v. Putnam, 90 Me. 405, 38 
L.R.A. 339, 37 Atl. 652; Miller v. 
Flemingsburg etc. Turnpike Co., 
109 Ky. 475, 59 S. W. 512, 22 Ky. 
L. Rep. 1039; Hayward v. David- 
son, 41 Ind. 212; Chicago etc. R. 
Co. v. Keegan, 185 111. 70, 56 N. E. 
1088; Cooney v. A. Booth Packing 
Co., 169 III. 370, 48 N. E. 406; 
Alexander v. Tolleston Club, 110 
111. 65; Hough v. Cook County 
Land Co., 73 111. 23, 24 Am. Rep. 
230; Henderson v. Virden Coal 
Co., 78 III. App. 437; Lauder v. 
Peoria Agricultural Soc, 71 111. 
App. 475; Water Supply etc. Co. 
v. Tenney, 24 Colo. 344, 51 Pac. 
505; Tidwell v. Chricahau Cattle 
Co. (1898) 53 Pac. 192. 

2 Farmers' Loan Co. v. McKin- 
ney, 6 McLean, 1 ; Lumbard v. Aid- 
rich, 8 N. H. 31, 28 Am. Dec. 381; 
State v. Boston, 25 Vt. 433; Colum- 
bus Buggy Co. v. Graves, 108 111. 
459; Cowell v. Springs Co., 100 U 
S. 55, 25 L. ed. 547; Santa Clara 
Female Academy v. Sullivan, 116 
111. 375, 56 Am. Rep. 776; Fisk v. 
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lidity of an act performed in another State depends upon the 
laws of that State. Thus, where a coal company incorporated 
by the State of New York for the purpose of supplying a city 
of that State with coal, bought coal lands in Pennsylvania, 
and it appearing by the act of incorporation that the power to 
purchase and hold lands was given with a view to the pur- 
chase of lands in Pennsylvania, it was held by the Supreme 
Court of the United States that the right of the corporation 
to hold the lands was dependent upon the express or implied 
consent of the State of Pennsylvania; and^as it had been de- 
cided in that State that a corporation had a right to hold land 
until the government took some act to divest the estate, it was 
determined that the corporation purchasing the lands could 
hold them until an adverse proceeding was instituted by the 
State of Pennsylvania. 8 Unless the law or manifest policy 
of the State in which the land is situated forbids it, a foreign 
corporation, authorized by the jurisdiction in which it was 
created to hold real estate, may acquire and hold real estate 
in another State. 4 The rule with respect to contesting the 



Patton, 7 Utah, 399; Tarpey v. Des- 
eret Salt Co., 5 Utah, 494; North- 
ern Transp. Co. v. Chicago, 7 Biss. 
45; Christian Union v. Yount, 101 
U. S. 352; New York Dry Dock v. 
Hicks, 5 McLean, 111 ; Taylor v. 
Alliance Trust Co., 71 Miss. 694; 
Connecticut Mut. Life Ins. Co. v. 
Cross, 18 Wis. 109. 

SRunyan v. Cotter, 14 Peters, 
122, 10 L. ed. 382. 

4 Taylor v. Alliance Trust Co., 
71 Miss. 694; Santa Clara Academy 
v. Sullivan, 116 III. 375, 56 Am. 
Rep. 776; Missouri Lead Min. Co. 
v. Reinhard, 114 Mo. 218, 35 Am. 
St. Rep. 746; Christian Union v. 
Yount, 101 U. S. 352, 25 L. ed. 888; 
New Hampshire Land Co. v. Til- 
ton, 19 Fed. Rep. 73; Columbus 
Buggy Co. v. Graves, 108 111. 459; 



Connecticut Mut. L. Ins. Co. v. 
Cross, 18 Wis. 109; Whitman Min- 
ing Co. v. Baker, 3 Nev. 386; Reor- 
ganized Church v. Church of 
Christ, 60 Fed. Rep. 937; Runyan 
v. Coster, 14 Pet. 122, 10 L. ed. 
382; Cowell v. Springs Co., 100 U. 
S. 55, 25 L. ed. 547; Bank of Au- 
gusta v. Earle, 13 Pet. 519, 10 L. 
ed. 274; Northern Transp. Co. v. 
Chicago, 7 Biss. 45; Claremont 
Bridge Co. v. Royce, 42 Vt. 730; 
Tarpey v. Deseret Salt Co., 5 Utah, 
494; Fisk v. Patton, 7 Utah, 399; 
White v. Howard, 38 Conn. 342; 
Lumbard v. Aldrich, 8 N. H. 31, 
28 Am. Dec. 381; Newbury Petro- 
leum Co. v. Weare, 27 Ohio St. 
343; Carlow v. Aultman, 28 Neb. 
672; Barnes v. Suddard, 117 III. 
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right of foreign corporations to hold land in another State is 
the same that applies to domestic corporations. The question 
can be raised by the State only in a direct proceeding for that 
purpose. 6 

§ 123. The parties must be in esse at the time the con- 
veyance is executed. — A deed made of a present estate to 
a party not living at the time of its execution is void. 6 Where 
there is a reasonable doubt of either of the parties being in 
esse at the time the deed is delivered, his existence must be 
shown as an affirmative fact to render the conveyance oper- 
ative. 7 



237; Alward v. Holmes, 10 Abb. N. 
C. 96. 

6 Barnes v. Suddard, 117 111. 237; 
Leas u re v. Union Mut. L. Ins. Co., 
91 Pa. St. 491; Cowell v. Springs 
Co., 100 U. S. 55, 25 L. ed. 547; 
Grant v. Henry Clay Coal Co., 80 
Pa. St. 208; Frilts v. Palmer, 132 
U. S. 282, 33 L. ed. 317; Seymour 
v. Slide & Spur Gold Mines, 153 
U. S. 523, 38 L. eU 807; Alexander 
v. Tolleston Club, 110 111. 65; Am- 
erican Mortgage Co. v. Tennille, 87 
Ga. 28; O'Brien v. Wetherell, 14 
Kan. 616; Reorganized Church v. 
Church of Christ, 60 Fed. Rep. 
937; Myers v. McGavock, 39 Neb. 
843, 42 Am. St. Rep. 647. 

<* Hunter v. Watson, 12 Cal. 363, 
73 Am. Dec. 543; Phelan v. San 
Francisco Co., 6 Cal. 531 ; Miller v. 
Chittenden, 2 Iowa, 368; Barr v. 
Schroeder, 32 Cal. 610. The gran- 
tee must be in esse: Hew it v. N. 
Y. etc. Co., 70 Conn. 637, 40 Atl. 
605; Davis v. Hollingsworth, 113 
Ga. 210, 38 S. E. 827, 84 Am. St. 
Rep. 233, And see Miller v. Mc- 
Alister, 197 111. 72, 64 N. E. 254. 
See, also, Northern Lake Ice Co. 
v. Orr, 102 Ky. 586, 44 S. W. 216; 



Hall v. Wright, 121 Ky. 16, 87 S. 
W. 1129. A deed to a fictitious 
person is void: Wiehl v. Robert- 
son, 97 Tenn. 458, 39 L.R.A. 423, 
37 S. W. 274; Cleveland Nat. Bank 
v. Same, Id. The rule requiring 
the grantee to be in esse does not 
apply to equitable rights of parties 
growing out of such conveyance: 
White Oak etc. Soc. v. Murray, 145 
Mo. 622, 47 S. W. 501. But this 
rule does not apply to remainder- 
men : 1 Wood on Conveyancing, 
170, 172; Perkins, § 53; 3 Wash. 
Real. Prop. (4th ed.) 266. 

'Hulick v. Scovil, 4 III. 191. 
See as to charitable uses, Miller v. 
Chittenden, 2 Iowa, 368; Potter v. 
Chapin, 6 Paige, 649; Brown v. 
Manning, 6 Ohio, 203, 27 Am. Dec. 
255; Vidal v. Gerard's Exr., 2 
How. 128. A deed to a corporation 
never created or organized can 
have no effect: Harriman v. South- 
am, 16 Ind. 190; Jones v. Cincin- 
nati Type Foundry, 14 Ind. 89; 
Russell v. Topping, 5 McLean, 202. 
But see § 187, post where a deed 
was made to a person known to 
be dead and title was held to have 
vested in the executor. 



CHAPTER V. 



DISABILITY OF ALIENS. 



§ 124. Purchase by aliens. 

125. Office found. 

126. In England. 

127. In the United States. 

128. Sftate regulation. 

129. Treaty paramount law. 
129a. Alien's right to hold land 

by treaty provision. 
129b. Construction of certain 
terms. 



§ 130. Resident aliens. 

131. Deed of alien before office 

found. 

132. Naturalization. 

132a. Aliens having title at time 

of treaty. 
1326. Statutory prohibitions. 



§ 124. Purchase by aliens. — By the common law of 
England while an alien may purchase he can only do so for 
the benefit of the King, or the State. His title can only be di- 
vested by office found or by the performance of some act on 
the part of the state for the purpose of acquiring possession. 1 
"That an alien may take by deed or devise and hold against 
any one but the sovereign, until office found, is a familiar prin- 
ciple of law, which it requires no citation of authorities to es- 
tablish." 2 At common law, even if the conveyance was taken 
in the name of a trustee, it afforded the alien no protection. 8 
When Texas was a foreign country its constitution forbade 
the holding of real estate by aliens, but purchasers were com- 
petent to hold until office found, and if the sovereign did not 
exercise his prerogative, no one had a right to complain. 
When Texas was admitted into the Union, this disability of 
alienage was removed. 4 

1 Devlin on the Treaty Power, § 3 The King v. Holland, Allen, 14. 
221. 4 Devlin, Treaty Power, § 221; 

2 Cross v. De Valle, 1 Wall. (68 Osterman v. Baldwin, 6 Wall. (U. 
U. S.) 8, 17 L. ed. 515. S.) 116, 18 L. ed. 730. 
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§ 125. Office found. — Unless the proceeding of office 
found is perfected, an alien has the power to hold and con- 
vey the land inter vivos? And, at common law, if an alien 
had purchased lands, and before office found had been made 
a denizen by the king, and the latter confirmed his estate, the 
confirmation would be operative. 8 It was considered that an 
alien had no capacity for transmitting by descent, and, there- 
fore, his land upon his death vested by operation of law in 
the King, without the necessity of an office found. 7 If a state 
constitution declares that the legislature shall provide a mode 
of ascertaining and enforcing escheats, such procedure must 
be provided before an escheat can be enforced. 8 In some of 
the States a proceeding is required to enforce an escheat. 9 In 
others, no inquest of office or other proceeding is required. 1 

§ 126. In England. — These disabilities were removed 
in England by a statute passed in 1870, and an alien may now 
hold and dispose of property in the same manner and to the 



5 Com. Dig. Alien, C (3) ; Co. 
Litt. 2 b; Phillipps v. Moore, 100 
U. S. 208, 25 L. ed. 603; Craig v. 
Bradford, 3 Wheat. 594, 4 L. ed. 
467; Cross v. De Valle, 1 Wall. 5, 
17 L. ed. 515; Gouveneur v. Rob- 
ertson, 11 Wheat. 332, 6 L. ed. 488; 
Mnnro v. Merchant, 28 N. Y. 9; 
Smith v. Zaner, 4 Ala. 99; Dudley 
v. Grayson, 6 Mon. 259; Ramirez 
v. Kent, 2 Cal. 558; Waugh v. 
Riley, 8 Met. 290; Montgomery v. 
Dorion, 7 N. H. 475. And see 
Scanlan v. Wright, 13 Pick. 523, 25 
Am. Dec. 344; Sheaffe v. O'Neil, 
1 Mass. 256 ; Merle v. Matthews, 26 
Cal. 455; Buchanan v. Deshon, 1 
Har. & G. 280; Wadsworth v. 
Wadsworth, 12 N. Y. 376; Jinkens 
v. Noel, 3 Stewt. 60; People v. Fol- 
som, 5 Cal. 373; Kottman v. Ayer, 
1 Strob. 552. 



6 Fourdrin v. Gowdey, 3 Mylne 
& K. 383. 

7 Com. Dig., Alien C (3). 

8 Hancock v. McKinney, 7 Tex. 
384; Jones v. McMasters, 20 How. 
(U. S.) 8, 15 L. ed. 805. 

9 Wilbur v. Tobey, 16 Pick. 177; 
Jackson v. Adams, 7 Wend. 367; In 
re Malone, 1 S. C. 435; Wallahan 
v. Ingersoll, 117 111. 123, 7 N. E 
519. 

1 Montgomery v. Dorion, 7 N. H. 
475; White v. White, 2 Mete 
(Ky.) 185; Fry v. Smith, 2 Dana, 
38; Stevenson v. Dunlap, 7 T. B. 
Mon. 134; Den v. O'Hanlin, 21 
N. J. L. 582; O'Hanlin v. Den, 20 
N. J. L. 31; State v. Stevenson, 6 
Idaho, 367, 55 Pac. 886; Crane v. 
Reeder, 21 Mich. 24, 4 Am. Rep. 
430; Guyer v. Smith, 22 Md. 239, 
84 Am. Dec. 650; State v. Reeder, 
5 Nebraska, 203. 
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same extent that a natural born British subject may. The stat- 
ute provides that "real and personal property of every descrip- 
tion may be taken, acquired, held, and disposed of by an alien 
in the same manner in all respects as by a natural born British 
subject; and a title to real and personal property of every de- 
scription may be derived through, from, or in succession to an 
alien in the same manner in all respects as through, from, or in 
succession to a natural born British subject, provided (1) that 
this section shall not confer any right on an alien to hold real 
property situate out of the United Kingdom, and shall not 
qualify an alien for an office, or for any municipal, parliamen- 
tary, or other franchise; (2) that this section shall not entitle 
an alien to any right or privilege as a British subject, except 
such rights and privileges in respect of property as are here- 
by expressly given to him; (3) that this section shall not affect 
any estate or interest in real or personal property to which any 
person has or may become entitled, either mediately or imme- 
diately, in possession or expectancy, in pursuance of any dis- 
position made before the passing of this act, or in pursuance 
of any devolution by law on the death of any person dying be- 
fore the passing of this act/' 8 

§ 127- In the United States.— In the United States, 
where there is any disqualification placed in the holding of 
lands by an alien, it is firmly settled that his title to land pur- 
chased or devised to him is good and valid against everybody 
but the State, and can be divested only by office found, or by 
some other act or proceeding taken by the State for the pur- 
pose of acquiring possession. 3 On this point it has been said : 

*33, 34 Vict ch. 14, § 2. The Fitch v. Weber, 5 Hare, 51; Count 

statute was passed May 12, 1870. De Wall's Case, 6 Moore P. C. C 

The legislatures of British prov- 216; 12 Jur. 145; Barrow v. Wad- 

inces have the power by section 12 kin, 24 Beav. 327; Rittson v. 

to confer the privilege of naturali- Stordy, 3 Smale & G. 230. 

zation within their own limits : See 8 Jackson v. Adams, 7 Wend. 
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"An alien may purchase land or take it by devise, bat he 
holds it at the will of the government. The government may 
at any time institute an inquest of office for the purpose of 
ascertaining whether he is an alien or not; and if it be found 
that he is, the estate or possession of the land is immediately 
vested in the people of the State, who before had only the 
right or title. The people cannot enter upon the possession 
of an alien without his judicial proceeding. His entry and 
possession and holding are lawful, and can be terminated only 
by regular legal proceedings." 4 



367; McCreery v. Allender, 4 Har. 
& McH. 409; Scanlan v. Wright, 
13 Pick. 523, 25 Am. Dec. 344; 
Groves v. Gordon, 1 Conn. 11; 
Marshall v. Conrad, 5 Call, 364; 
Dudley v. Grayson, 6 Mon. 267; 
University v. Miller, 3 Dev. 191 ; 
Buchanan v. Deshon, 1 Har. & G. 
280; Doe v. Horniblea, 2 Hayw. 
(N. C.) 37; Halstead v. Commis- 
sioners of Lake, 56 Ind. 363; Peo- 
ple v. Conklin, 2 Hill, 67; Jenkins 
v. Noel, 3 Stewt. 60; Waugh v. 
Riley, 8 Met. 295; Doe. v. Robert- 
son, 11 Wheat. 322; Courtney v. 
Turner, 12 Nev. 345; Bradstreet v. 
Supervisors, 13 Wend. 546; Wil- 
our v. Tobey, 16 Pick. 179; People 
v. Folsom, 5 Cal. 378; Ramirez v. 
Kent, 2 Cal. 558; Racouillat v. San- 
sevain, 32 Cal. 376; Foss v. Crisp, 
20 Pick. 124. 

4 Jackson v. Adams, 7 Wend. 367, 
368, per Sutherland, J. At com- 
mon law his title is good as against 
the state, and can be devested only 
by office found or some similar 
act. Craig v. Leslie, 16 U. S. (3 
Wheat.) 563, 4 L. ed. 460; Taylor 
v. Benham, 46 U. S. (5 How.) 233, 
12 L. ed. 130; Craig v. Radford, 16 
U. S. (3 Wheat.) 594, 4 L. ed. 467; 



Doe v. Robertson, 24 U. S. (11 
Wheat.) 332, 6 L. ed. 488; Oster- 
man v. Baldwin, 6 Wall. 116, 18 L. 
ed. 730; Gouverneur v. Robertson, 
11 Wheat. 332, 6 L. ed. 488; Hughes 
v. Edwards, 9 Wheat. 489, 6 L. ed, 
142; Society etc. v. New Haven, 
8 Wheat. 464, 5 L. ed. 662; Heep- 
burn v. Dunlop, 1 Wheat. .V9, 4 
L. ed. 65; Robertson v. Miller, 1 
Brock (U. S.) 466, 20 Fed. Cas. 
No. 11,926; Society etc. v. Wheeler, 
2 Gall. (U. S.) 105, 22 Fed. Cas. 
No. 13,156; Stokes v. Dawes, 4 
Mason (U. S.) 268, 23 Fed. Cas. 
No. 13,477; Farmers L & T. Co. v. 
McKinney, 6 McLean (U. S.) 1, 
8 Fed. Cas. No. 4,667; Donovan v. 
Pitcher 53 Ala. 411, 25 Am. Rep. 
634; Harley v. State, 40 Ala. 689; 
Jenkins v. Noel, 3 Stew. (Ala.) 60; 
Ferguson v. Neville, 61 Cal. 356; 
Fitzgerald v. Garvin, T. U. P. 
Charlt. (Ga.) 281; Wunderle v. 
Wunderle, 144 111. 40, 19 L.R.A. 84, 
33 N. E. 195; Halstead v. Lake 
County, 56 Ind. 363; Murray v. 
Fishback, 5 B. Mon. (Ky.) 403; 
Dudley v. Grayson, 22 Ky. (6 T. B. 
Mon.) 259; Elmondorff v. Car- 
michael, 3 Litt. (Ky.) 472, 14 Am. 
Dec. 86; Robasse's Succession, 47 
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§ 128, State regulation. — Each State has the power of 
determining to what extent aliens may hold land within its 
territory. In some, the rights of aliens to hold lands are 
guarded by constitutional provisions; in others, the right is 
conferred by statute. In Rhode Island, a statute provided that 
aliens might hold land provided they had previously obtained 
a license from the court. It was held that this statute did not 
affect the principle that aliens may take land by deed and hold 
it against all but the sovereign, until office found, and that this 



La. Ann. 1452, 49 Am. St. Rep. 
433, 17 South. 867; Thompson's 
Succession, 9 La. Ann. 96; Mussey 
v. Pierre, 24 Me. 559; Guyer v. 
Smith, 22 Md. 239, 85 Am. Dec. 
650; Buchanan v. Deshorn, 1 Har. 
& G. 280; McCreery v. Allender, 
4 Har. & McH. 409; McCreery v. 
Wilson, 4 Har. & McH. 412; Cun- 
ningham v. Browning, 1 Bland 
(Md.) 308; Scanlan v. Wright, 13 
Pick. 523, 25 Am. Dec. 344; Piper 
v. Richardson, 9 Met. (Mass.) 155; 
Corn v. Andre, 3 Pick. 224; Sheaffe 
v. O'Neil, 1 Mass. 256; Crane v. 
Reeder, 21 Mich. 24, 4 Am. Rep. 
430; Quigley v. Birdseye, 11 Mont. 
439, 28 Pac. 741 ; Wulf v. Manuel, 
9 Mont. 279, 23 Pac. 723; Tibbitts 
v. Ah Tong, 4 Mont 536, 2 Pac. 
759; Carlow v. Aultman, 28 Neb. 
672, 44 N. W. 873; Courtney v. 
Taylor, 12 Nev. 345; Montgomery 
v. Dorion, 7 N. H. 475; O'Hanlin 
v. Van Kleeck, 20 N. J. L. 44; 
Munro v. Merchant, 28 N. Y. 9; 
Jackson v. Adams, 7 Wend. 367; 
Bradstreet v. Supervisors of Onei- 
da County, 13 Wend. 546; Lareau 
v. Davignon, 5 Abb. Pr. N. S. 367 ; 
Wright v. Saddler, 20 N. Y. 320; 
Heeney v. Brooklyn Benev. Soc. 33 
Barb. 360; Overing v. Russell, 32 



Barb. 363; Goodell v. Jackson, 20 
Johns. 693, 11 Am. Dec. 351; Mat- 
ter of Windle, 2 Edw. Ch. 585; 
Mooers v. White, 6 Johns, Ch. 360; 
Trustees of University v. Miller, 14 
N. C. (3 Dev. 188); Blount v. 
Horniblea, 3 N. C (2 Hayw.) 36; 
Bayard v. Sengleton, 1 N. C. 5; 
McClenaghan v. McClenaghan, 1 
Strobh. Eq. (S. C) 295, 47 Am. 
Dec. 532; Groves v. Gorton, 3 
Brev. S. C. 245; Vaux v. Nesbit, 
1 McCord Eq. 352; Jenney v. Lau- 
rens, 1 Speers, 356; Williams v. 
Wilson, Mart. & Y. (Tenn.) 248; 
Barrett v. Kelly, 31 Tex. 476; Clay 
v. Clay, 26 Tex. 24; Williams v. 
Bennett, 1 Tex. Civ. App. 498, 20 
S. W. 856; State v. Boston etc. R. 
Co., 25 Vt 433; Sands v. Lynham, 
27 Gratt (Va.) 291, 21 Am. Rep. 
348; Ferguson v. Franklins, 6 
Munf. (Va.) 305; Marshall v. Con- 
rad, 5 Cal. 364; Oregon Mortg. Co. 
v. Carstens, 16 Wash. 165, 35 
L.R.A. 841, 47 Pac. 421; Irwin v. 
McBride, 23 U. C. Q. B. (Canada), 
570; Doe v. Cleveland, 6 U. C Q. 
B. O. S. 117; Murray v. Heron, 7 
Grant Ch. (U. C.) 177; Doe v. 
Dickson, 2 U. C. Jur. (Canada) 
326; Burk v. Brown, 2 Atk. 397; 
Theobolds v. Duffoy, 9 Mod. 104. 
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principle existed in that State as elsewhere. 8 Protection will 
be given to an alien in the possession of public lands as against 
trespassers who do not connect themselves with the govern- 
ment title. 8 But this protection will not be given against one 
who shows connection with the title of the government. 7 

§ 129. Treaty paramount law. — It is now settled, that 
State laws placing restrictions upon the right of aliens to 
hold lands must yield to treaties made by the federal govern- 
ment with foreign States giving their subjects the right to hold 
real estate. Such treaties are a part of the local law of each 
State, and are superior to all State constitutional provisions 
or legislative enactments. 8 An alien, it is held, may maintain 



5 Cross v. De Vail* 1 Wall. 5, 13, 
17 L. ed. 515, 518. 

8 Courtney v. Turner, 12 Nev. 
345. Beatty, J., delivering the opin- 
ion of the court, said: "An alien 
will be protected in the possession 
of the public lands the same as a 
citizen. Neither can hold as against 
the government title; but the de- 
fendants have not shown, or of- 
fered to show, that they have the 
government title, or that they have 
taken any steps to obtain it. They 
are mere naked trespassers upon 
the possession of one who, so far 
as the proof goes, has as much right 
as they have to occupy any portion 
of the public lands." 

? Golden Fleece Co. v. Cable Con. 
Co., 12 Nev. 312. Under the Mex- 
ican law an alien might hold land 
until proceedings were taken to di- 
vest title : Merle v. Matthews, 26 
Cal. 455; Phillips v. Moore, 100 U. 
S. 208, 25 L. ed. 603; Hammeken 
v. Clayton, 2 Woods, 336. "The 
question as to the right of a non- 
resident alien to hold property at 



common law, and as we understand 
it under the civil law, was a mat- 
ter between the alien and the gov- 
ernment, and could not be called 
in question on a collateral proceed- 
ing between individuals. The pro- 
ceeding at common law to divest 
an alien of property purchased is by 
an inquest of office, and until office 
found an alien may hold real estate. 
Under the civil law, there was some 
analogous proceeding" : Racouillat 
v. Sansevain, 32 Cal. 386. See, al- 
so, 2 Escrecshe Partidos Hispano 
Mexicanos, 696; 2 Sala Mexicana, 
240. And see Holliman v. Peebles, 
1 Tex. 673; Yates v. lams, 10 Tex. 
168; Clay v. Clay, 26 Tex. 24; La 
Coste v. Odam, 26 Tex. 458; Bar- 
rett v. Kelly, 31 Tex. 476. 

8 Hauenstein v. Lynham, 100 U. 
S. 483 ; Chirac v. Chirac, 2 Wheat. 
259; Carneal v. Banks, 10 Wheat 
181; Hughes v. Edwards, 9 Wheat. 
489; Orr v. Hodgeson, 4 Wheat 
453; Geofroy v. Riggs, 133 U. S. 
258; Wunderle v. Wunderle, 144 
III. 40; Kull v. Kull, 37 Hun, 476t 
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an action for the recovery of land in case of an intrusion. 9 
All laws of a state contrary to the provisions of a treaty 
are void. A treaty may remove the disability of an alien 
to inherit, and it is undoubted that treaties conferring upon 
aliens the right to inherit are within the scope of the treaty- 
making power of the United States. "That the treaty power 
of the United States," said Mr. Justice Field, "extends to all 
proper subjects of negotiation between our government and 
the governments of other nations, is clear. It is also clear 
that the protection which should be afforded to the citizens 
of one country owning property in another, and the manner 
in which that property may be transferred, devised or inherit- 
ed, are fitting subjects for such negotiation and of regulation 
by mutual stipulations between the two countries. As com- 
mercial intercourse increases between different countries the 
residence of citizens of one country within the territory of 
the other naturally follows, and the removal of their disability 



The court in Hauenstein v. Lyn- 
ham, per Mr. Justice Swayne, said : 
"It must always be borne in mind 
that the constitution, laws, and 
treaties of the United States are 
as much a part of the law of every 
State as its own local laws and 
constitution. This is a fundamen- 
tal principle in our system of com- 
plex national polity". See, also, 
Shanks v. Dupont, 3 Peters, 242; 
Foster & Elam v. Neilson, 2 Peters, 
253; The Cherokee Tobacco, 11 
Wall. 616; Mr. Pinkney's Speech, 
3 Elliot's Constitutional Debates, 
231 ; The People etc. v. Gerke & 
Clark, 5 Cal. 381. And see Ware v. 
Hylton, 3 Dall. 242; Fairfax v. 
Hunter's Lessee, 7 Cranch, 627; 8 
Op. Att'y Gen. 415; Hallock Int 
Law, 157; 4 Kent's Com. 420. 

9 Bradstreet v. Supervisors, 13 
Wend. 546; McCreery v. Allender. 
Deeds Vol. L— 13. 



4 Har. & McH. 409; Jackson v. 
Britton, 4 Wend. 507; Waugh v. 
Riley, 8 Met. 295; Scanlan v. 
Wright, 13 Pick. 523, 25 Am. Dec. 
344. See, also, Gansevoort v. 
Lunn, 3 Johns. Cas. 109; Orser v. 
Hoag, 3 Hill, 79; Jackson ex dem. 
Culverhouse v. Beach, 1 Johns. Cas. 
399; Lareau v. Davignon, 1 Buff. 
N. Y. Sup. Ct. 128; Bonaparte v. 
Camden etc R. R. Co., 1 Bald. 316; 
Commonwealth v. Andre, 3 Pick. 
224. At common law an alien 
could not maintain either real or 
mixed actions (Co. Litt. 2 b); but 
he might maintain personal actions : 
Story's Eq. Plead. §§ 51, 52. And 
see Taylor v. Carpenter, 3 Story, 
458; s. c. 2 Wood. & M. 1; Coats 
v. Holbrook, 2 Sand. Ch. 586; By- 
am v. Stevens, 4 Edw. Ch. 119; 
Breedlove v. Nicolet, 7 Peters, 413L 
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from alienage to hold, transfer and inherit property in such 
cases tends to promote amicable relations. Such removal has 
been within the present century the frequent subject of treaty 
arrangement. The treaty power, as expressed in the Consti- 
tution, is in terms unlimited except by those restraints which 
are found in that instrument against the action of the govern- 
ment or of its departments, and those arising from the na- 
ture of the government itself and of that of the States. It 
would not be contended that it extends so far as to authorize 
what the Constitution forbids, or a change in the character 
of the government or in that of one of the States, or a cession 
of any portion of the territory of the latter, without its con- 
sent. But with these exceptions, it is not perceived that there 
is any limit to the questions which can be adjusted touching 
any matter which is properly the subject of negotiation with 
a foreign country." 1 

§ 129a. Aliens right to hold land by treaty provisions. 

— It has been frequently decided that the disability of 
aliens to hold land may be removed by treaty. Where a treaty 
admits of two constructions, one restrictive and the other lib- 
eral, preference will be given to the liberal construction. 8 As 
a treaty is the law of the land, it is to be regarded as equiva- 
lent to an act of congress. 2 It was said by Mr. Chief Jus- 
tice Marshall: "It is unnecessary to inquire into the conse- 
quences of this state of things, because we are all of opinion 
that the treaty between the United States and France, ratified 
in 1778, enabled the subjects of France to hold lands in the 
United States. That treaty declared that The subjects and 
inhabitants of the United States, or any one of them, shall 
not be reputed aubains (that is, aliens) in France.' They may 

1 De Geofroy v. Riggs, 133 U. S. a Hauenstein v. Lynham, 100 U. 

258, 33 L. ed. 642, 10 Sup. Ct. Rep. S. (10 Otto) 483, 25 L. ed. 628. 

295. See, also, Bahuad v. Bize, 105 8 United States v. The Peggy, 1 

Fed. 485. Cranch, 109, 2 L. ed. 50. 
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by testament, donation or otherwise, dispose of their goods, 
movable and immovable, in favor of such persons as to them 
shall seem good; and their heirs, subjects of the said United 
States, whether residing in France or elsewhere, may suc- 
ceed them ab intestato, without being obliged to obtain let- 
ters of naturalization. The subjects of the most Christian 
king shall enjoy, on their part, in all the dominions of the said 
states, an entire and perfect reciprocity relative to the stipu- 
lations contained in the present articles.' Upon every princi- 
ple of «fair construction, this article gave to the subjects of 
France a right to purchase and hold lands in the United 
States. It is unnecessary to inquire into the effect of this 
treaty under the confederation, because before John Baptiste 
Chirac emigrated to the United States the confederation had 
yielded to our present Constitution, and this treaty had be- 
come the supreme law of the land. The repeal of the treaty 
could not affect the real estate acquired by John Baptiste Chi- 
rac, because he was then a naturalized citizen, conformably 
to the act of Congress, and no longer required the protection 
given by treaty/ 1 * 

§ 129b. Construction of certain terms. — The court 
construed the word "effects" as including things immovable as 
well as movable. 5 So, likewise, in a case where the word 
"biens" appeared in a treaty written in French and in the Eng- 
lish version it appeared as "effects" the court decided that this 
word when construed with the words "heirs," "succession" 
and "inheritances" comprehended real as well as personal 
property. 6 The right to regulate the tenure of real property 

* Chirac v. Lessee of Chirac, 2 disability resting upon aliens may 

Wheat. (U. S.) 259, 4 L. ed. 234. be removed by a treaty. See Peo- 

5 University v. Miller, 14 N. C. pie v. Gerke, 5 Cal. 381 ; Diemssen 

188. v. Bofer, 6 Cal. 252; Dockstader v. 

« Adams v. Akerlund, 168 III. 632, Kershaw, 4 Penne (Del.) 398, s. 

48 N. E. 454. There are many c. 55 Atl. 341; Wunderle v. Wun- 

cases in which it is held that the derle, 144 HI. 40, 19 L.R.A. 84, 33 
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is primarily a matter for state regulation. Although at com- 
mon law, an alien possesses no inheritable blood, this rule may 
be altered by the state, and unless there is some paramount 
law to prevent it, may remove the disability. 7 A treaty pro- 
vided that when an alien shall inherit any real property, he 
shall be allowed two years in which to sell it "which time may 
be reasonably prolonged according to the circumstances/' The 
courts, it was held, should, under this language, grant such 
time for this purpose, as would be reasonable. 8 It was held 
in Michigan that the provisions of the treaty between the 
United States and Great Britain of 1794, applied so as to 
protect valid titles only and did not extend to mere posses- 
sory rights. 8 

§ 130. Resident aliens. — A provision in a State con- 
stitution providing that aliens who are bona fide residents of 
the State may hold land is not restrictive in its operation, and 



N. E. 195; In re Thomas, 12 
Blatchf. 370, Fed. Cas. No. 13,887. 

*BIythe v. Hinckley, 127 Cal. 
431. 

a Scharpff v. Schmidt, 172 III. 255, 
50 N. E. 182; Devlin, Treaty Pow- 
er, § 247. 

9 Crane v. Reeder, 21 Mich. 24, 
4 Am. Rep. 430; Schultze v. 
Schultze, 144 HI. 290, 19 L.R.A. 20, 
36 Am. St. Rep. 432, 33 N. E. 201 ; 
Wilcke v. Wilcke, 102 Iowa, 173, 
71 N. W. 201; Trimbles v. Harri- 
son, 1 B. Mon. (Ky.) 140; Leaker's 
Heirs v. Leaker's Heirs, 4 Met. 
(Ky.) 33, 81 Am. Dec. 530; Owings 
v. Norwood, 2 Har. & J. (Md.) 96; 
Commonwealth v. Sheafe, 6 Mass. 
441 ; Fox v. Southack, 12 Mass. 
143; Maiden v. Ingersoll, 6 Mich. 
372; Jackson v. Lunn, 3 Johns. Cas. 
109; Jackson v. Wright, 4 Johns. 
75; Jackson v. Decker, 11 Johns. 



418; Munro v. Merchant, 26 Barb. 
(N. Y.) 384; Bollerman v. Blake, 
94 N. Y. 624, 24 Hun, 187; In re 
Beck, 11 N. Y. Supp. 199; Wieland 
v. Renner, 65 How. Pr. 245 ; Brown 
v. Sprague, 5 Denio, 545 ; Stamm v. 
Bostwick, 40 Hun, 35; KuII v. Kull, 
37 Hun (N. Y.) 476; Ray v. Mc- 
Culloch, 1 N. C. (N. C. Conf.) 
492; Commonwealth v. Bristow, 6 
Call. (Va.) 60; Gordon v. Kerr, 1 
Wash. (C. C.) 322, 10 Fed. Cas. 
No. 5,611; Moore v. Wilson, 10 
Yerg. (Tenn.) 406; Cornet v. Win- 
ston, 2 Yerg. (Tenn.) 144; Blair 
v. Pathkiller, 2 Yerg. (Tenn.) 407; 
Baldwin v. Goldfrink, 88 Tex. 249, 
31 S. W. 1064; Fiott v. Common- 
wealth, 12 Gratt (Va.) 564; Com- 
monwealth v. Bristow, 6 Call. 
(Va.) 60; Foxwell v. Paddock, 1 
Pat. & H. (Va.) 250. 
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the legislature has the power of extending this right to non- 
resident foreigners. The effect of a constitutional provision 
of this character is to remove the common-law disability which 
otherwise would rest upon resident foreigners, and the rights 
which it confers may be enlarged, but cannot be abridged 
by the legislature. 10 The State may interpose an information 
to forfeit land held by an alien against a claim by an alien 
plaintiff who seeks to recover the land. 11 

§ 131. Deed of alien before office found. — While it is 
said in some cases that where the alien has conveyed land by 
deed, it is liable to forfeiture in the hands of the grantee, 1 yet 
the rule seems to be when the disability of alienage exists, that 
an alien may convey lands acquired by him by purchase before 
office found, and his deed will transfer a good and valid title, 
if the grantee is capable of holding. It is not the object of the 
State to add to its revenue by the confiscation of property, but 
to protect itself from the danger of allowing persons who owe 
it no allegiance to own land within its boundaries, and per- 
haps use the profits derived from the land in acts of hostility 



10 People v. Rogers, 13 Cal. 159; 
Purczell v. Smidt, 21 Iowa, 540; 
Norris v. Hoyt, 18 Cal. 217. In 
People v. Rogers, supra, Baldwin, 
J., delivering the opinion of the 
court, said: "The object of this 
provision was to secure a certain 
protection to resident aliens as 
might be in the State at the time 
of a descent. But this short sen- 
tence was not designed to compre- 
hend all the law in respect to 
aliens. The legislature could not, 
indeed, abridge this privilege, but 
it was not disabled from extending 
it or adding other privileges. It 
might as well be urged that because 
the constitution provided that no 
law should be passed impairing the 



obligation of contracts, no legisla- 
tive regulation could be had; or, 
because a homestead was exempted 
from forced sale, there could be no 
exemption of other property. The 
alien is secured by the constitution 
in this one privilege, but he may be 
secured by the legislature in as 
many more as it chooses to give, 
provided there is no conflict with 
any constitutional restrictions upon 
its power". See United States v. 
Fox, 94, U. S. 315, 24 L. ed. 192; 
Ethe ridge v. Malempre, 18 Ala. 565. 

u Reid v. The State ex rel. 
Thompson, 74 Ind. 252. 

i People v. Conklin, 2 Hill, 67; 
Scanlan v. Wright, 13 Pick. 523, 
25 Am. Dec. 344. 
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to the State. For this reason is it that the land may be for- 
feited to the State. 2 An alien cannot prevent the performance 
of a specific contract relating to real estate by pleading his 
alienage as a bar. 3 As to whether an alien before office found 
can maintain an action to recover real estate, the better view 
is that he can. 4 If land is to be conveyed to a citizen in trust 
to convert into money as soon as practicable, and deliver the 
same to an alien, there is no intention that the trustee shall 
hold the land for the benefit of the alien, and such a trust is 
valid. 5 

§ 132. Naturalization. — The naturalization of an alien 
will confirm a title which he had previously acquired by either 
purchase or devise. 6 But it will not have the effect of enab- 
ling him to take lands as an heir, to which if capable of hold- 
ing he would have been entitled before his naturalization. 7 



2 Montgomery v. Dorion, 7 N. H. 
475; Halstead v. Board of Com- 
missioners of Lake County, 56 Ind. 
363; Marshall v. Conrad, 5 Call. 
364; Foxwell v. Craddock, 1 Pat. 
& H. 250; Sheaffe v. O'Neil, 1 Mass. 
256. 

8 Scott v. Thorpe, 1 Edw. Ch. 
512. 

*Bradstreet v. Supervisors of 
County of Oneida, 13 Wend. 546. 
And see Norris v. Hoyt, 18 Cal. 
217; McCreery's Lessee v. Alleu- 
der, 4 Har. & McH. 409; Apthorp 
v. Backus, Kirby, 407, 1 Am. Dec. 
26; Sabriego v. White, 30 Tex. 576; 
Airhart v. Massieu, 8 Otto, 491, 25 
L. ed. 213. In Laurens v. Jenny, 1 
Spear, 356, the court doubted that 
he had such right. 

6 Anstice v. Brown, 6 Paige, 448 ; 
Craig v. Leslie, 3 Wheat. 563, 4 L. 
ed. 460. An alien may hold land 
until the fact of alienage has been 
officially found: Gray v. Kauffman, 



82 Tex. 65; Halstead v. Lake Co., 
56 Ind. 363; Baker v. Westcott, 73 
Tex. 129; Norris v. Hoyt, 18 Cal. 
217; Phillips v. Moore, 100 U. S. 
208, 25 L. ed. 603; Quigley v. Birds- 
eye, 11 Mont. 439; Williams v. Ben- 
nett, I Tex. Civ. App. 498; People 
v. Folsom, 5 Cal. 373; Merle v. 
Matthews, 26 Cal. 455; Carlow v. 
Aultman, 28 Neb. 672; Sands v. 
Lynham, 27 Gratt. 295, 21 Am. Rep. 
348; American Mortgage Co. v. 
Tennille, 87 Ga. 28; Waugh v. Ri- 
ley, 8 Met. 290; Osterman v. Bald- 
win, 6 Wall. 116, 18 L. ed. 730; 
Ramires v. Kent, 2 Cal. 558. 

6 Harley v. State ex rel. Attor- 
ney General, 40 Ala. 689; Jackson 
ex dem. Doran v. Green, 7 Wend. 
333; Osterman v. Baldwin, 6 Wall. 
116, 18 L. ed. 730; Baker v. West 
cott, 73 Tex. 129; Foss v. Crisp, 
20 Pick. 121. 

7 People v. Conklin, 2 Hill, 67; 
Vaux v. Nesbit, 1 McCord Ch. 372; 
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Where land is granted by the United States to an alien, and 
the same escheats for the absence of heirs capable of holding, 
the land does not revert to the federal government, but is 
taken by the State as sovereign of the realty. 8 By a sufficient- 
ly long and undisturbed possession, an alien, it has been held 
in Massachusetts, may acquire a title valid against the State. 9 

§ 132a. Aliens having title at time of treaty. — Aliens 
at common law are permitted to acquire title by act of the 
parties and to retain that title until the sovereign power for- 
feits it either by office found, or by some equitable act. 1 
Therefore, the titles of British subjects to land in the United 
States which might have been forfeited by escheat for the 
defect of alienage, are fully protected by the treaty of peace 
between the United States and Great Britain. The title of the 
parties under this treaty has the same validity as in the case 
of citizenship. They are not required to show more than that 
title was in them when the treaty was made, and they are not 
required to show an actual possession or seisin. 2 Under the 
laws of Mexico, which were in force in California, before its 
cession to the United States, aliens could inherit real estate. 8 



Heeney v. Trustees of Brooklyn 
Benevolent Society, 33 Barb. 360; 
Keenan v. Keenan, 7 Rich. 345. 

8 Etheridge v. Doe ex dem. Ma- 
lempre, 18 Ala. 565. 

8 Piper v. Richardson, 9 Met. 155. 

l Devlin, Treaty Power, § 222; 
Manuel v. Wulf, 152 U. S. 505, 38 
L. ed. 532, 14 Sup. Ct. Rep. 651; 
Randall v. Jaques, 20 Fed. Cas. No. 
11,553; Phillips v. Moore, 100 U. 
S. 208, 25 L. ed. 603; Orr v. Hodg- 
son, 4 Wheat. (U. S.) 453, 4 L. ed. 
613; Hammekin v. Clayton, 2 
Woods, (U. S.) 336, 11 Fed. Cas. 
No. 5,996; Airhart v. Massieu, 98 
U. S. 491, 25 L. ed. 213; Smith v. 



Zaner, 4 Ala. 99 ; Racouillat v. San- 
sevain, 32 Cal. 376; Ramires v. 
Kent, 2 Cal. 558 ; People v. Folsom, 
5 Cal. 373; Norris v. Hoyt, 18 Cal. 
217; Johnson v. Elkins, 1 App. Cas. 
(D. C.) 430; Quigley v. Birdseye, 
11 Mont 439, 28 Pac. 741; Carlou 
v. Aultman, 28 Neb. 672, 44 N. W. 
873 ; Gray v. Kauffman, 82 Tex. 65, 
17 S. W. 513. 

2 Orr v. Hodgson, 4 Wheat, 453, 
4 L. ed. 613. 

» McNeil v. Polk, 57 Cal. 323; 
Ramires v. Kent, 2 Cal. 560; Peo- 
ple v. Folsom, 5 Cal. 373; De Merle 
v. Mathews, 26 Cal. 477; Racouillat 
v. Sansevain, 32 Cal. 376. 
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§ 132b. Statutory prohibitions. — A statute is consti- 
tutional which is passed while proceedings by the escheator are 
pending, the object of which is to relinquish the land to the 
occupants. 4 A statute, passed under similar circumstances 
providing that property of an illegitimate child should go to 
his legitimate half brothers, is also constitutional. 5 In New 
York, it was provided by statute that if any alien resident 
of the state or any naturalized or native citizen of the United 
States, "who has purchased and taken or who hereafter shall 
purchase and take, a conveyance of real estate within this 
state, has died or shall hereafter die, leaving persons who, ac- 
cording to the statutes of this state, would answer the descrip- 
tion of heirs of such deceased person, such persons whether 
they are citizens or aliens, are capable of taking and holding 
as heirs of such deceased persons as if they were citizens of the 
United States, the real estate owned and held by such deceased 
alien or citizen, at the time of his death." The word "pur- 
chase" in this statute was construed as including an acquisi- 
tion by devise. 6 Taking by devise is uniformly considered as a 
taking by purchase. 7 So the disability of an alien to inherit 
extends to taking by dower or curtesy. 8 Statutes have in 



* State v. Tilghman, 14 Iowa, 474. 
6 Gresham v. Ruckenbacher, 28 
Ga. 227. 

eStamm v. Bostwick, 122 N. Y. 
48, 9 L.R.A. 597, 25 N. E. 233. 

v Mooers v. White, 6 Johns. Ch. 
(N. Y.) 360; Jones v. Minogue, 29 
Ark. 637; Fox v. Southack, 12 
Mass. 143; Marshall v. Conrad, 5 
Call. (Va.) 364; Vaux v. Nesbit, 
1 McCord Eq. (S. C.) 352; Fair- 
fax v. Hunter, 7 Cranch, (U. S.) 
603, 3 L. ed. 453; Doehrel v. Hill- 
mer, 102 Iowa, 169, 71 N. W. 204; 
Burrow v. Burrow, 98 Iowa, 400, 
67 N. W. 287; Bennett v. Hibbert, 
88 Iowa, 154, 55 N. W. 93. 

8 Foss v. Crisp, 20 Pick. (Mass.) 



121; Sistare v. Sistare, 2 Root, 
(Conn.) 468; Greer v. Sankston, 
26 How. Pr. N. Y. 471 ; Sutliff v. 
Forgey, 1 Cow. (N. Y.) 89; Cur- 
rin v. Finn, 3 Denio, (N. Y.) 229; 
Connolly v. Smith, 21 Wend. (N. 
Y.) 59; White v. White, 2 Mete. 
(Ky.) 185; Moore v. Tisdale, 5 B. 
Mon. (Ky.) 352; Potter v. Tit- 
comb, 22 Me. 300; Mussey v 
Pierre, 24 Me. 559; Buchanan v. 
Deshon, 1 Har. & G. (Md.) 280; 
Copeland v. Sauls, 46 N. C. 70; 
Paul v. Ward, 15 N. C 247; Reese 
v. Waters, 4 Watts & S. (Pa.) 145; 
Quinn v. Ladd, 37 Or. 261, 59 Pac. 
457; Bennett v. Harms, 51 Wis. 
251, 81 N. W. 222. 
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many states removed this disability. 9 But such statutes are not 
retroactive. 1 Where an alien is prohibited from acquiring title 
to real estate, and a deed is made upon a secret trust for the 
benefit of the alien, the maker having no knowledge of the 
trust, while the trust is void, the deed is not. 2 A foreign cor- 
poration cannot as a device to enable it to hold real estate, buy 
the capital stock of a local corporation. A proceeding of this 
character is in violation of a statute prohibiting corporations 
from owning any real estate within the state, unless author- 
ized by law. Land so purchased and held is subject to es- 
cheat. 3 ' An alien has the same power to take and hold per- 
sonal property as a citizen. The disability relates only to real 
estate. 4 



» Mick v. Mick, 10 Wend. 379; 
Burton v. Burton, 1 Abb. Dec. (N. 
Y.) 271 ; Greer v. Sankston, 26 
How. Pr. (N. Y.) 471; Priest v. 
Cummings, 16 Wend. (N. Y.) 617; 
Stokes v. O'Fallon, 2 Mo. 32; Em-, 
mett v. Emmett, 14 Lea. (Term.) 
369. 



1 Priest v. Cummings, 20 Wend. 
(N. Y.) 338. 

2 Hammekin v. Clayton, 2 Woods, 
336, Fed. Cas. No. 5,996. 

8 Commonwealth v. New York L. 
E. & W. R. Co, 114 Pa. 340, 7 Atl. 
356. 

* Devlin, Treaty Power, § 229. 
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§ 133. Deeds must be written upon paper or parch- 
ment. — Writing upon paper or parchment has been con- 
sidered one of the requisites of a valid deed. "It may be in 
any character or language, but it should be upon paper or 
parchment; for it is said that if it be written on stone, board, 
linen, leather, or the like, it is no deed. Wood or stone may 
be more durable, and linen less liable to rasures; but writing 
on paper or parchment unites in itself more perfectly than in 
any other way both those desirable qualities, for there is noth- 
ing else so durable and at the same time so little liable to al- 
teration ; nothing so secure from alteration, that is at the same 
time so durable." 1 

§ 134. Comments. — As the universal practice is for 
deeds to be written upon paper or parchment, it is perhaps of 
little practical importance to inquire whether the validity of 
a deed is affected by the character of the material upon which 
it is written. But it may well be doubted that this is the rule 
at the present day, or that any other suitable material would 
not do as well. Practically, deeds are always written upon 
paper or parchment; but if written upon any other substance, 
no good reason can be given why they should be considered 
invalid for this reason alone. 

§ 135. Printed deeds. — A deed wholly in printing, or 
partly printed and partly written, is considered a deed in writ- 
ing within the meaning of the statute requiring a written in- 
strument. A printed signature has been held sufficient under 
the statute of frauds requiring certain contracts to be signed 
by the party to be charged thereby. 2 But under the Revised 



*2 Blackst. Com. 297; Co. Litt. 
239a; Wood on Conveyancing, 126; 
Shep. Touch. 50, 54. "To prevent 
frauds from easy alterations, the 
writing must be on paper or parch- 
ment, for if it be written on wood, 



linen, the bark of a tree, a stone, 
or the like, and it be delivered as a 
deed, it will not have that opera- 
tion" : 2 Bouvier's Inst. 389. 

8 Browne on Statute of Frauds, 
§ 356 (4th ed.), p. 441; Saunder- 
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Statutes of New York, a memorandum is required to be "sub- 
scribed" ; and this is held to mean an actual, manual subscrip- 
tion in writing, and not to include a printed signature. 8 

§ 136. Whether writing with ink is necessary. — Deeds 
are generally written with ink, but it can scarcely be doubted 
that if written with a lead pencil or any other means by which 
a perceptible mark is made, they would be valid. There does 
not seem to be any case in which the question has arisen, 
whether a writing with lead pencil affected the validity of a 
deed. But it is held that a memorandum written by pencil 
satisfies the requirements of the statute of frauds, and wills 
and codicils written in pencil have been frequently held valid. 4 
"The statute requires a writing. It does not undertake to de- 
fine with what instrument or with what material the contract 
shall be written. It only requires it to be in writing and 
signed, etc. The verdict here finds that the memorandum was 
written, but it proceeds further and tells us with what instru- 
ment it was written, viz., with a lead pencil. But what have 
we to do with the kind of instrument which the parties em- 
ployed when we find all that the statute required, viz., a memo- 
randum of the contract in zvriting, together with the names 
of the parties. To write is to express our ideas by letters visi- 
ble to the eye. The mode or manner of impressing those let- 
ters is no part of the substance or definition of writing. A 
pencil is an instrument with which we write without ink." 5 



son v. Jackson, 3 Esp. 180; Schnei- 
der v. Norris, 2 Maule & S. 286. 
See Commonwealth v. Ray, 3 Gray, 
447; Lerned v. Wannemacher, 9 Al- 
len, 417. 

*Vielie v. Osgood, 8 Barb. 130; 
Davis v. Shields, 26 Wend. 351. See 
Pitts v. Beckett, 13 Mees. & W. 
743. 

4 Geary v. Physic, 5 Barn & C. 
234; Merritt v. Clason, 12 Johns. 
102, 7 Am. Dec. 286. A lead pen- 



cil signature is sufficient under the 
statute of frauds: Drefahl v. Se- 
curity Sav. Bank, 132 Iowa, 563, 
107 N. W. 179; Myers v. Vander- 
belt, 84 Pa. St. 510, 24 Am. Rep. 
227. A typewritten signature is 
also sufficient: Bridges v. Center 
First Nat'l Bank, 47 Tex. Civ. App. 
454, 105 S. W. 1018; Degginger v. 
Martin, 48 Wash. 1, 92 Pac. 674. 

6 Clason v. Bailey, 14 Johns. 484, 
491. The chancellor continuing, 
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§ 137. Parol contracts may be enforced in case of part 
performance. — While title to real property can be con- 
veyed only by an instrument in writing, courts of equity will 
enforce a conveyance where part performance of the con- 
tract has taken place. This power is always, however, exer- 
cised with great reluctance. The court will refuse to inter- 
fere at the suit of a party seeking the enforcement of a verbal 
contract for the sale of land, unless some act has been done 
that places the purchaser in a situation which would be a fraud 



said: "The ancients understood 
alphabetic writing as well as we do, 
but it is certain that the use of 
paper, pen, and ink was for a long 
time unknown to them. In the 
days of Job they wrote upon lead 
with an iron pen. The ancients 
used to write upon hard substances, 
as stones, metals, ivory, wood, etc., 
with a style or iron instrument 
The next improvement was writing 
upon waxed tables, until at last pa- 
per and parchment were adopted, 
when the use of calamus or reed 
was introduced. The common law 
has gone so far to regulate writ- 
ings as to make it necessary that 
a deed should be written on paper 
or parchment, and not on wood 
or stone. This was for the sake 
of durability and safety, and this 
is all the regulation that the law 
has prescribed. The instrument or 
the material by which letters were 
to be impressed on paper or parch- 
ment has never yet been defined. 
This has been left to be governed 
by public convenience and usage, 
and as far as questions have arisen 
on this subject, the courts have 
with great latitude and liberality, 
left the parties to their own dis- 
cretion. It has accordingly been 



admitted (2 Blackst. Com. 297, 2 
Bos. & P. 238, 3 Esp. 180), that 
printing was writing within the 
statute, and (2 Brown. 585) that 
stamping was equivalent to signing, 
and (8 Ves. 175) that making a 
mark was subscribing within the 
act. I do not find any case in the 
courts of common law in which 
the very point now before us has 
been decided, viz., whether writing 
with a lead pencil was sufficient; 
but there are several cases in which 
such writings were produced and 
no objection taken. The courts 
have impliedly admitted that writ- 
ing with such an instrument with- 
out the use of any liquid was valid. 
Thus, in a case in Comyn's Reports, 
page 451, the counsel cited the case 
of Loveday v. Claridge in 1730, 
where Loveday, intending to make 
his will, pulled a paper out of his 
pocket, wrote some things down 
with ink, and some with pencil, and 
it was held a good will. But we 
have a more full and authentic au- 
thority in a late case decided at 
doctors' commons (Raymes v. 
Clarkson, 1 Phillim. Rep. 22), where 
the very question arose in the va- 
lidity of a codicil written with a 
pencil. It was a point over which 
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upon him, should the contract not be executed. 6 The gen- 
eral rule to be extracted from the authorities is stated by Mr. 
Justice Brown to be "that if the plaintiff, with the knowledge 
and consent of the promisor, does acts pursuant to and in ob- 



the prerogative court had complete 
jurisdiction, and one objection tak- 
en to the codicil was the material 
with which it was written, but it 
was contended on the other side 
that a man might write his will 
with any material he pleased quo- 
cunque modo velit quocunque mode 
possit, and it was ruled by Sir 
John Nicholl, that a will or codicil 
written in pencil was valid in law." 
Promissory notes and contracts 
written with a lead pencil are val- 
id: Partridge v. Davis, 20 Vt. 499; 
Merritt v. Clason, 12 Johns. 102, 7 
Am. Dec. 286; Closson v. Stearns, 
4 Vt 11, 23 Am. Dec 245; Brown 
v. Butchers' etc. Bank, 6 Hill (N. 
Y.), 443, 14 Am. Dec. 755; Clason 
v. Bailey, 14 Johns. 490; Geary v. 
Physic, 5 Barn. & C. 234. So are 
wills: Main v. Ryder, 84 Pa. St 
217; Tomlinson's Estate, 133 Pa. 
St. 245, 19 Am. St. Rep. 637; My- 
ers v. Vanderbilt, 84 Pa. St. 510, 
24 Am. Rep. 227; Harris v. De 
Pue, 39 Md. 535 ; Mence v. Mence, 
18 Ves. Jr. 348. An indictment may 
be partly printed and partly writ- 
ten : O'Bryan v. State, 27 Tex. App. 
340. A verdict in a criminal case 
need not necessarily be in ink: 
State v. Anderson, 45 La. An. 651. 

«Arguello v. Edinger, 10 Cal. 150. 
In this case Field, J., in delivering 
the opinion of the court, said (p. 
158): "The jurisdiction of courts 
of equity to decree a specific execu- 
tion of verbal contracts in certain 
cases, was asserted very soon after 



the passage of the English Statute 
of 29 Charles II. That statute was 
intended as a protection against the 
perpetration of fraud by the asser- 
tion of pretended agreements and 
attempts to support them by per- 
jury; and courts of equity in en- 
forcing contracts not made in con- 
formity with its provisions, acted 
not upon any assumed authority to 
dispense with the statute, but with 
a view to carry out its true spirit 
and policy. Thus, where a verbal 
contract was alleged in the bill, and 
admitted in the answer, without the 
defendants insisting upon the stat- 
ute, a specific performance was de- 
creed, upon the obvious grounds 
that the admission of the contract 
took the case out of the* mischiefs 
against which the statute was in- 
tended to guard; and the failure 
to insist which the statute was a 
waiver of its protection: 1 Fonb. 
Eq., ch. 3, § 8; Attorney General 
v. Day, 1 Ves. 221 ; Gunter v. Hal- 
sey, Amb. 586; Newland on Conts. 
201; Spurrier v Fitzgerald, 6 Ves. 
548; Story's Equity, § 755. So, 
where a verbal contract had been 
so far performed by one of the 
parties, relying upon the good faith 
of the other, that he could have no 
adequate remedy except by com- 
plete performance, courts of equity 
decreed its execution, upon the 
ground that the refusal to execute 
the same under such circumstances 
was a fraud, and that a statute, 
having for its object the prevention 
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vious reliance upon a verbal agreement, which so change the 
relations of the parties as to render a restoration of their for- 
mer condition impracticable, it is a virtual fraud upon the 
part of the promisor to set up the statute in defense, and thus 



of fraud, could not be used as an 
instrument for its perpetration; 1 
Fonb. Eq. ch. 3, § 8; Foxcroft v. 
Lester, 2 Vern. 456; Newland on 
Const. 181; Morphett v. Jones, 1 
Swanst. 181; Story's Equity, § 759. 
The jurisdiction of courts of equity 
thus early asserted to enforce a 
specific execution of verbal con- 
tracts, notwithstanding the statute 
of frauds, has been uniformly 
maintained in England ever since, 
and is now too firmly established to 
admit of question, and in almost 
every State of the Union, which 
has admitted the general provisions 
of the English statute, the juris- 
diction is unquestioned. The stat- 
ute of this State contains a legis- 
lative recognition of its existence, 
in cases of part performance, when, 
in the tenth section of the first 
chapter, it provides that 'nothing 
contained in this chapter shall be 
construed to abridge the powers of 
courts to compel the specific per- 
formance of agreements in case of 
part performance of such agree- 
ments.' It is true that eminent 
judges have at different times ques- 
tioned the wisdom of allowing ex- 
ceptions to the statute, and have 
declared their intention not to ex- 
tend them beyond the established 
precedents; but none have gone so 
far as to deny the power of a court 
of equity to grant relief in a clear 
case where the refusal to complete 
the contract would operate as a 
fraud upon the purchaser. The 



statute of this State is almost lit- 
erally copied from the statute of 
New York, and in that State the 
equity powers of the court are, on 
few subjects, more frequently ex- 
ercised than on the enforcement of 
the specific execution of verbal con- 
tracts for the sale of land, in cases 
of part performance". See Tohler 
v. Folsom, 1 Cal. 207; Martin v. 
Martin, 170 111. 639, 48 N. E. 924, 
62 Am. St. Rep. 411; Hudson v. 
Watson, (Pa.), 2 Pa. Super. Ct. 
422; Horr v. Hollis, 20 Wash. 424, 
55 Pac. 565; Wright v. Nulton, 219 
Pa. 253, 68 Atl. 707; Case v. Per- 
rigo, 47 Wash. 675, 92 Pac. 432; 
Kennedy v. Anderson, 49 Wash. 14, 
94 Pac. 661. Trivial acts are in- 
sufficient: Mancuso v. Rosso, 81 
Neb. 786, 116 N. W. 679. "It must 
appear, to constitute ground for a 
decree for the specific performance 
of an oral agreement to convey land 
founded upon alleged services, that 
the services were in some respects' 
of an exceptional character and 
that it is obvious that the parties 
not only did not intend that they 
should be measured by ordinary pe- 
cuniary standards, but that they 
were of such a peculiar character 
that it is impossible to estimate 
their value by any such standard: 
1 Lead Cas. Eq. 1054, 1055 ; Rhodes 
v. Rhodes, 3 Sandf. (Ch.) N. Y. 
279. Where it appears, . . . that 
the result of the performance of the 
labor and service under the agree- 
ment has been such as to change 
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to receive himself the benefit of the acts done by the plaintiff, 
while the latter is left to the chance of a suit at law for the 
reimbursement of his outlays, or to an action upon a quantum 
meruit for the value of his services." 7 It is often said that 
the part performance sufficient to take out of the statute of 
frauds must be such as to give rise to an estoppel. 8 

§ 138. Where this doctrine does not prevail. — In Mis- 
sissippi, it is the settled rule that neither part performance 
nor any other thing will take a case out of the operation of 
the statute of frauds. 9 In Maine, the courts formerly did not 
possess such equity powers as would authorize them to decree 
specific performance of a parol agreement to convey real es- 
tate in cases of part performance. 1 Nor will a parol contract 



the whole course of the life or life 
work of the complainant, on the 
faith of the contract to devise or 
convey, the case is one which is 
within the same rule as to part 
performance, as where possession 
of the land has been taken or im- 
provements made thereon": Pom. 
Spec. Perf. 161, § 114. The court 
in that case concludes, therefore, 
that if the services can be compen- 
sated for by quantum meruit, that 
remedy is ample, and holds that 
exceptional or extraordinary serv- 
ices sufficient to take the case out 
of the statute were not proven: 
Cooper v. Col son, 66 N. J. Eq. 328, 
1 Am. & Eng. Ann. Cas. 997, and 
see note on this subject: 1 Am. & 
Eng. Ann. Cas. 997. 

7 Townsend v. Vanderwerker, 160 
U. S. 171, 40 L. ed. 383. And see 
Halsell v. Renfrow, 14 Okl. 674, 2 
Am. & Eng. Ann. Cas. 286; Hal- 
sell v. Renfrow, 202 U. S. 287, 50 
L. ed. 1032, 6 Am. & Eng. Ann. 
Cas. 189 



8 See cases cited supra. 

9 Fisher v. Kuhn, 54 Miss. 480. 
Semrall, C. J., said: "It has long 
been the settled doctrine of this 
court not to accept part perform- 
ance, or any other thing, as an ex- 
ception to take the case out of the 
operation of the statute/' Hairston 
v. Jaudon, 42 Miss. 380; McGuire 
v. Stevens, 42 Miss. 724, 732, 2 Am. 
Rep. 649; Beaman v. Buck, 9 
Smedes & M. 210; Box v. Stan- 
ford, 13 Smedes & M. 93, 51 Am. 
Dec. 142; Washington v. Soria, 73 
Miss. 665, 19 So. 485, 55 Am. St. 
Rep. 555; Niles v. Davis, 60 Miss. 
750; Catlett v. Bacon, 33 Miss. 269. 

1 Wilton v. Harwood, 23 Me. 131. 
The court decided that it was not 
the intention of the Revised Stat- 
utes to authorize, under any cir- 
cumstances, a decree for the spe- 
cific performance of contracts not 
made in writing. See, also, Bubier 
v. Bubier, 24 Me. 42; Stearns v. 
Hubbard, 8 Greene, 320. But the 
courts of that state now have equi- 
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for the sale of lands be enforced in North Carolina and Ten- 
nessee, though there has been part performance. 2 And in 
Kentucky, specific performance in cases of this kind will be 
decreed only when a failure to do so would work peculiar in- 
jury and hardship to the purchaser. 8 In an early California 
case, the court quotes with approval the opinion of Lord 
Redesdale, 4 that, "the statute was made for the purpose of 



ty jurisdiction: Woodbury v. Gard- 
ner, 77 Me. 68; Pulsifer v. Water- 
man. 73 ^Me. 232; Patterson v. Yea- 
ton, 47 Me. 308. 

2 Barnes v. Brown, 71 N. C. 507; 
Ridley v. McNairy, 2 Humph. 174; 
Patton v. M'Clure, Mart. & Y. 333; 
Pass v. Brooks, 125 N. C. 129, 34 
200; Rhea v. Craig, 141 N. C. 602, 
54 S. E. 408; Hall v. Misenheimer, 
137 N. C. 183, 49 S. E. 104, 107 
Am. St. Rep. 474 ; Goodloe v. Good- 
loe, 116 Tenn. 252, 6 L.R.A.(N.S.) 
703, 92 S. W. 767, 8 Am. & Eng. 
Ann. Cas. 112. See, also, Satter- 
field v. Kindley, 144 N. C 455, 15 
L.R.A.(N.S.) 399, 57 S. E. 145; 
In North Carolina, the decisions 
are based upon the language of 
the statute. But when specific 
performance is refused, the plain- 
tiff is is permitted to recover the 
amount of his payments and out- 
lays for improvements: See Love 
v. Neilson, 1 Jones Eq. 339; Pass 
v. Brooks, 125 N. C. 129, 34 S. E. 
288; Barnes v. Teague, 1 Jones Eq. 
277, 62 Am. Dec 200; Ellis v. Ellis, 
1 Dev. Eq. 345; Allen v. Chambers, 
4 Ired. Eq. 125; Dunn v. Moore, 3 
Ired. Eq. 364; Albea v. Griffin, 2 
Dev. & B. Eq. 9; Plummer v. 
Owens, 1 Busb. Eq. 254. In Good- 
loe v. Goodloe, 116 Tenn. 252, 
6 L.R.A.(N.S.) 703, 92 S. W. 
767, 8 Am. & Eng. Ann. Cas. 
Deeds Vol. L— 14. 



112, the court says: "The contract 
relied upon was one resting in pa- 
rol, and was therefore unenforce- 
able. It is true, as insisted by com- 
plainant's counsel, that the weight 
of authority, English and Ameri- 
can, is that part performance of a 
contract under the conditions dis- 
closed in this record will take the 
contract out of the operation of the 
statute of frauds; but as early as 
Patton v. M'Clure, Mart. & Y. 
(Tenn.) 333, it was held that par- 
tial performance of a parol con- 
tract for the sale and conveyance 
of land would not relieve from the 
application of the statute. This rule 
then established has since been ap- 
plied in a great number of cases, so 
that it may now be regarded as a 
rule of property in this state." 

8 Worley v. Tuggle, 4 Bush, 168, 
190. And see Lucas v. McGuire, 
(Ky.) 96 S. W. 867; Dory's Adm'r 
v. Dory's Guardian, 118 Ky. 204, 2 
L.R.A.(N.S.) 713, 80 S. W. 803; 
Doan v. Cassidy, 88 Ky. 572, 11 S. 
W. 601 ; Usher v. Flood, 83 Ky. 552. 
But the purchaser may have a lieu 
for the amount he has paid and 
the value of the improvements: 
Dean v. Cassidy, 88 Ky. 572, 11 S. 
W. 601; Usher v. Flood, 83 Ky. 
552. 

4 In Lindsay v. Lynch, 2 Schoales 
& L. 1. 
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preventing perjuries and frauds, and nothing can be more 
manifest to any person who has been in the habit of practi- 
cing in courts of equity, than that the relaxation of that statute 
has been a ground of much perjury and much fraud. If the 
statute had been rigorously observed the result would probably 
have been that few instances of parol agreements would have 
occurred. Agreements would, from the necessity of the case, 
have been reduced to writing. Whereas it is manifest that the 
decisions on the subject have opened a new door to fraud, and 
that under pretense of part execution, if possession is had in 
any way whatsoever, means are frequently found to put a 
court of equity in such a situation, that without departing 
from its rules, it feels itself obliged to break through the stat- 
ute." The court took the view that it was evident that the 
courts would have returned to obedience to the enactment were 
it not that they felt bound by the numerous decisions recogniz- 
ing the doctrine of part performance, and that as the State 
was young, and her judicial system had been less than four 
years in existence, there was no such compulsion resting upon 
the courts in California. Accordingly, it decided that an un- 
written contract for the sale of land is void by the express 
declaration of the statute of frauds, and a court of equity 
has no power to enforce a specific performance of it. 5 But 
in a subsequent case this doctrine was disapproved, and the 
court affirmed its power to enforce specific performance in a 
proper case. 6 In Massachusetts, the courts now have power 



6 Abell v. Calderwood, 4 Cal. 90. 

« Arguello v. Edinger, 10 Cal. 150, 
158. The court said: "The plain- 
tiffs rely in support of the demur- 
rer upon the opinion of this court 
in Abell v. Calderwood, 4 Cal. 90. 
From the statement of the report- 
er it does not appear that there were 
any acts of part performance al- 
leged in that case to take the ver- 
bal contract from the operation of 



the statute. The opinion, however, 
goes beyond the facts of the case, 
and denies in general language the 
authority of a court of equity to 
decree a specific performance of a 
verbal contract in any case, bo 
far as the opinion passes out of 
the facts of the case, it cannot be 
regarded as authority, and we do 
not feel any embarrassment in de- 
parting from its conclusions": 
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to enforce parol agreements when there has been part perform- 
ance; but formerly their jurisdiction was confined to the en- 
forcement of written contracts alone. 7 

§ 139. The basis upon which the principle of part per- 
formance rests. — As a general proposition, nothing is to be 
considered a part performance which, in case of the non-exe- 
cution of the contract, does not import the commission of a 
fraud. 8 The ground upon which this rule of equity is found- 
ed is thus stated by Lord Westbury: "The court of equity 
has, from a very early period, decided that even an act of 
Parliament shall not be used as an instrument of fraud; and 
if in the machinery of perpetrating a fraud, an act of Parlia- 
ment intervenes, the court of equity, it is true, does not set 
aside the act of Parliament, but it fastens on the individual 



Brown v. Sebastopel, 153 Cal. 704, 

19 L.R.A.(N.S.) 1, 96 Pac. 363; 
Pearsall v. Henry, (Cal.) 95 Pac. 
159 (Grantor estopped) ; Churchill 
v. Russell, 148 Cal. 1, 82 Pac. 440; 
Norris v. Lilly, 147 Cal. 754, 82 Pac. 
425. 

'Jacobs v. Peterborough & Shir- 
ley R. R. Co., 8 Cush. 223 ; Brooks 
v. Wheelock, 11 Pick. 439; D wight 
v. Pomeroy, 17 Mass. 303, 327, 9 
Am. Dec 148; Buck v. Dowley, 16 
Gray, 555. In the following cases 
part performance sufficient to take 
out of the statute of frauds is held 
to have existed: Hancock v. Mel- 
loy, 187 Pa. St. 371, 41 Atl. 313; 
Kent etc. Co. v. Long, 111 Mich. 
383, 69 N. W. 657; Horr v. Hollis, 

20 Wash. 424, 55 Pac. 565 ; Pasquay 
v. Pasquay, 235 111. 48, 85 N. E. 
316; Starett v. Boynten. 73 N. J. 
Eq. 669, 70 Atl. 183; Stevens v. 
Traften, 36 Mont. 520, 93 Pac. 810; 
Ready v. Schmith, 52 On 196, 95 



Pac. 817; Corin v. Cemetary, (N. 
J.) 69 Atl. 1083; White v. White, 
231 111. 298, 83 N. E. 234; Lindsey 
v. Humbrecht, 162 Fed. 548. Suf- 
ficient performance: Powers v. 
Crandall, 130 la. 659, 11 N. W. 
1010; Ferguson v. Blood, 152 Fed. 
98; City Loan etc. Co. v. Poole, 149 
Ala. 164, 43 So. 13; Arkadelphia 
etc. Co. v. Thornton, 83 Ark. 403, 
104 S. W. 169; Atlantic etc. R. Co. 
v. Johanson, 72 N. J. Eq. 332, 65 
Atl. 719; Kittredge v. Kittredge, 79 
Vt. 337, 65 Atl. 89; Fleming v. 
Baker, 12 Idaho, 346, 85 Pac. 1092; 
Denison v. Sawyer, 95 Minn. 417, 
104 N. W. 305; Soper v. Galloway, 
129 Iowa, 145, 105 N. W. 399; Nor- 
ris v. Lilly, 147 Cal. 754, 82 Pac. 
425. 

STilton v. Tilton, 9 N. H. 385, 
2 Story's Eq. 66; Fonbl. Eq. 260. 
See Campbell v. Fetterman, 20 W. 
Va. 39a 
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who gets a title (or right) under that act, and imposes upon 
him a personal obligation, because he applies the act as an 
instrument for accomplishing a fraud. In this way the court 
of equity has dealt with the statute of frauds." 9 In addition 
to the idea of fraud, when possession has been taken and im- 
provements made by a purchaser, it has been stated as a fur- 
ther ground for the enforcement of the agreement, that un- 
less this was done, he would be a trespasser, and liable in dam- 
ages as such. 1 Where specific performance is decreed, the 
court considers the acts of the vendor sufficient to estop him 
from setting up the statute of frauds to prevent the perform- 
ance of his agreement. 2 



•McCormick v. Grogan, Law R. 
4 H. L. 82, 97. So, also, an agree- 
ment not reduced to writing on ac- 
count of fraud will be enforced 
where defendant led plaintiff to be- 
lieve he had signed a contract for 
sale of mining claims and the lat- 
ter acted on such belief: Ferguson 
v. Blood, 152 Fed. 98 (Idaho.) 

1 Lord Redesdale, in Qinan v. 
Cooke, 1 Schoales & L. 22, said: 
"I take it that nothing is to be 
considered as a part performance, 
which does not put the party into 
a situation that is a fraud upon 
him unless the agreement is per- 
formed; for instance, if upon a pa- 
rol agreement a man is admitted 
into possession, he is made a tres- 
passer, if there be no agreement" 
See, also, Lester v. Foxcraft, 1 
Colles, 108; Farrar v. Patton, 20 
Mo. 81; Despain v. Carter, 21 Mo. 
331 ; White v. Watkins, 23 Mo. 423 ; 
Chambers v. Lecompte, 9 Mo. 569; 
Feusier v. Sneath, 3 Nev. 120; 
Hawkins v. Hunt, 14 111. 42; Un- 
derbill v. Williams, 7 Blackf. 125; 



Buckmaster v. Harrop, 7 Ves. 346; 
Mundy v. Jolliffe, 5 Milne & C. 
177; Bond v. Hopkins, 1 Schoales 
& L. 433; Morphett v. Jones, 1 
Swanst. 181; Attorney General v. 
Day, 1 Ves. 221 ; Walker v. Walk- 
er, 2 Atk. 100; Meynell v. Surtees, 

3 Smale & G. 101; Farrall v. Dav- 
enport, 3 Giff. 363; Caton v. Caton, 
Law R. I. Ch. 137; Parkhurst v. 
Van Cortlandt, 1 Johns. Ch. 274, 
284; Rathbun v. Rathbun, 6 Barb. 
99, 106; Meach v. Perry, 1 Chip. D. 
189, 6 Am. Dec. 719; Eyre v. Eyre, 

4 Green Ch. 102; Gilbert v. Trus- 
tees, 1 Beasl. 180, 204; Allen's Es- 
tate, 1 Watts & S. 383; Greenlee v. 
Greenlee, -22 Pa. St. 225; M'Kee v. 
Phillips, 9 Watts, 85; Moore v 
Small, 19 Pa. St. 461; Hamilton v. 
Jones, 3 Gill & J. 127; Gough v. 
Crane, 3 Md. Ch. 118; Anthony v. 
Leftwich, 3 Rand. 255; Townsend 
v. Houston, 1 Har. (Del.) 532, 27 
Am. Dec. 732. 

2 Gallagher v. Gallagher, 31 W. 
Va. 9, 5 S. E. 297; Eshleman v. 
Henrietta Vineyard Co., 102 CaL 
199, 36 Pac. 579; Wynn v. Gar- 
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§ 140. Part performance must have been done by the 
party seeking the enforcement of the contract — The party 
asking the interposition of a court of equity to decree the 
specific execution of a parol contract for the conveyance of 
land, must himself directly, or by his agents or representatives, 
have performed the acts upon which his right for equitable 
relief is based. Acts done by others cannot avail as part per- 
formance. The only effect that acts done by the other party 
can have, is to show the existence of an agreement. But his 
refusal to complete the bargain is not a fraud upon the party 
asking that the contract be specifically performed, and equity 
will not enforce a verbal agreement simply because its exist- 
ence is shown. 8 The acts of arbitrators, therefore, in a case 
for a parol division of lands, though performed in pursuance 
of the bargain, do not take the case out of the operation of 
the statute. 4 

§ 141. Acts must be done in pursuance of the agree- 
ment. — The acts performed should have reference to a 
distinct agreement of which it is claimed they are in part per- 
formance. As Chancellor Kent says : "It is well settled that 
if a party sets up part performance to take a parol agreement 
out of the statute, he must show acts unequivocally referring 



land, 19 Ark. 23, 68 Am. Dec. 190; 
Green v. Jones, 76 Me. 563; Jor- 
genson v. Jorgenson, 81 Minn. 428, 
84 N. W. 221 ; Brown v. Hoag, 35 
Minn. 373, 29 N. W. 135; Semmes 
v. Worthington, 38 Md. 298; 
Wheeler v. Reynolds, 66 N. Y. 227; 
Xibert v. Baghurst, 47 N. J. Eq. 
201, 20 Atl. 252; Brown v. Brown, 
33 N. J. Eq. 650; Ham v. Good- 
rich, 33 N. H. 32; Sullivan v. 
O'Neal, 66 Tex. 433, 1 S. W. 185; 
Lester v. Lester, 28 Gratt. 737; 
Price v. Lloyd, 31 Utah, 86, 8 
L.R.A.(N.S.) 870, 86 Pac 767. 



s Luckett v. Williamson, 37 Mo. 
388; Caton v. Caton, Law R. 1 Ch. 
137; Buckmaster v. Harrop, v 7 Ves. 
341; Rathbun v. Rathbun, 6 Barb. 
98. But see Lowe v. Bryant, 30 Ga. 
528, 76 Am, Dec. 673; Whitedge v. 
Parkhurst, 20 Md. 62. 

* Cooth v. Jackson, 6 Ves. 12. 
See, also, Huntington etc. Land 
Dev. Co. v. Thornburg, 46 W^ Va. 
99; Bosley v. Bosley, 85 Mo. App. 
424; Abbott v. Baldwin, 61 N. H. 
583; Nelson v. Lawson, 71 Miss. 
819; Russell v. Russell, 60 N. J. Eq. 
282. 
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to and resulting from that agreement; such as the party would 
not have done unless on account of that very agreement, and 
with a direct view to its performance; and the agreement set 
up must appear to be the same with the one partly performed. 
There must be no equivocation or uncertainty in the case. The 
ground of the interference of the court is not simply that 
there is proof of the existence of a parol agreement, but that 
there is fraud in resisting the completion of an agreement 
partly performed." 5 Or to adopt the language of Lord 
Hardwicke : "It must be such an act done as appears to the 
court would not have been done except on account of the 
agreement." 8 This principle is frequently applied in the case 



5 Phillips v. Thompson, 1 Johns. 
Ch. 131, 149. See, also, Campbell 
v. Fetterman, 20 W. Va. 398; Cooth 
v. Jackson, 6 Ves. 12; Sutton v. 
Myrick, 39 Ark. 424; Brewer v. 
Wilson, 17 N. J. Eq. 180; Mundorff 
v. Kilbourn, 4 Md. 459; Aday v. 
Echols, 18 Ala. 353, 52 Am. Dec. 
225; Smith v. Crandall, 20 Md. 
482; Bnnton v. Smith, 40 N. H. 
352; Wallace v. Brown, 10 N. J. 
Eq. 308; Charpiot v. Sigerson, 25 
Mo. 63; Williamson v. Williamson, 
4 Iowa, 279; Goodhue v. Barnwell, 
Rice Eq. 198; Petrick v. Ashcroft, 
19 N. J. Eq. 339; O'Reilly v. 
Thompson, 2 Cox, 271; Jervis v. 
Smith, Hoff. Ch. 470; North v. For- 
est, 15 Conn. 400; Osborn v. Phelps, 
19 Conn. 74, 75, 48 Am. Dec. 133; 
Peckham v. Barker, 8 R. I. 17; 
Cole v. Potts, 2 Stockt. Ch. 67; 
Cox v. Cox, 26 Pa. St. 375, 67 Am. 
Dec. 432; Eckert v. Eckert, 3 Pa. 
332; Frye v. Shepler, 7 Barr. 91; 
Robertson v. Robertson, 9 Watts. 
32; Moore v. Small, 7 Harris (19 
Pa. St.), 461; Duvall v. Myers, 2 
Md. Ch. 401; Moale v. Buchanan, 



11 Gill. & J. 314; Chesapeake & 
Ohio Canal Co. v. Young, 3 Md. 
480; Shepherd v. Shepherd, 1 Md. 
Ch. 244; Gough v. Crane, 3 Md. Ch. 
118, 132; Hall v. Hall, 2 McCord 
Ch. 274; Smith v. Smith, 1 Rich. 
Eq. 130, 133; Hatcher v. Hatcher, 
1 McMulI. Eq. 311, 318; Davis v. 
Moore, 9 Rich. 215; White v. Wat- 
kins, 23 Mo. 423, 428. The pos- 
session must be referable to the 
contract: Hartshorn v. Smart, 67 
Kan. 543, 73 Pac. 73; O'Brien v. 
Foulke, 69 Kan. 475, 77 Pac. 103; 
Baxter v. Doane, 208 Pa. 585, 57 
Atl. 1062; Browder v. Phinney, 37 
Wash. 70, 79 Pac. 598; Buckhardt 
v. Greene, 26 Ohio Cir. Ct. Rep. 
315, 68 Ohio St. 711, 70 N. E. 1116; 
Cooper v. Colson, 66 N. J. Eq. 328, 
1 Am. & Eng. Ann. Cas. 997. And 
the owner should consent : Cockrell 
v. Mclntyre, 161 Mo. 59, 61 S. W. 
648. See, also, Baxter v. Doane, 
208 Pa. 585, 57 Atl. 1062. 

6 Lacon v. Mertins, 3 Alk. 3, 4. 
See, also, Anderson v. Chick, 1 Bail. 
Eq. 118; Hood v. Bowman, Freem. 
Ch. 290, 293; Stoddert v. Tuck, 4 
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of tenants seeking the enforcement of a parol contract, who 
have remained in possession or made such improvements as 
were customary. If these acts are performed in their charac- 
ter as tenants, specific performance will not be decreed. 7 A 
mere honorary agreement will not be enforced. 8 

§ 142. Convincing proof required. — There must be 

convincing proof of the parol agreement ; 9 and the agreement 
must be clear, certain, and definite, the remedy mutual, and 
the party seeking relief free from laches. 1 And it is neces- 
sary that the agreement partly performed appear to be the 



Md. Ch. 475; Wolfe v. Frost, 4 
Sand. Ch. 72; Reese v. Reese, 41 
Md. 554; Lester v. Kinne, 37 Conn. 
9; Semmes v. Worthington, 38 Md. 
298; Gunter v. Halsey, Ambl. 586; 
Carlisle v. Fleming, 1 Har. (Del.) 
421 ; Wheeler v. Reynolds, 66 N. Y. 
227; Morgan v. Bergen, 3 Neb. 209; 
Horn v. Ludington, 32 Wis. 73; 
Pierce v. Catron, 23 Gratt. 588; 
Billingslea v. Ward, 33 Md. 48; 
Knoll v. Harvey, 19 Wis. 99. 

7 Wills v. Stradling, 3 Ves. 378; 
Ex parte Hooper, 19 Ves. 479; Mor- 
phett v. Jones, 1 Swanst. 181 ; Bren- 
nan v. Bolton, 2 Dru. & Walsh, 349; 
Frame v. Dawson, 14 Ves. 386. 

8 Two persons executed mutual 
wills on the same day. On the death 
of one of them, it was claimed that 
there was part performance attribu- 
table to the agreement. But the 
court considered it an honorary en- 
gagement, not capable of enforce- 
ment : Lord Walpole v. Lord Or- 
ford, 3 Ves. 402. 

9 Sutton v. Myrick, 39 Ark. 424; 
Reynolds v. Waring, Younge, 346; 
Brown v. Brown, 47 Mich. 378; 
Cooper v. Colson, 66 N. J. Eq. 328, 



1 Am. & Eng. Ann. Cas. 997; Ma- 
loy v. Boyett, 53 Fla. 956, 43 So. 
243; Laesch v. Morton, 38 Colo. 
171, 87 Pac. 1081. The contract 
need not, however, be proved be- 
yond a reasonable doubt: West v. 
Washington & C. R. R., 49 Or. 436, 

90 Pac. 666. For cases in which 
the evidence was held not sufficient 
see Russell v. Sharp, 192 Mo. 270, 

91 S. W. 134; Pike v. Pettus, 71 
Ala. 98; Beall v. Clark, 71 Ga. 818; 
Moore v. Gordon, 44 Ark. 334; 
Hopkins v. Roberts, 54 Md. 312; 
Marshall v. Peck, 91 111. 187; Thom- 
as v. Griffiths, 68 Iowa, 11; Wood 
v. Terry, 2 Dougl. (Mich.) 344, 45 
Am. Dec. 257; Sage v. McGuire, 
4 W. & S. (Pa.) 228; Shahan v. 
Swan, 48 Ohio St. 25, 29 Am. St. 
Rep. 517; Berry v. Hartzell, 91 Mo. 
132 ; Wagonblast v. Whitney, 12 Or. 
83. 

1 Hopkins v. Roberts, 54 Md. 312; 
Miller v. Cotten, 5 Ga. 341 ; Printup 
v. Mitchell, 17 Ga. 558, 63 Am. 
Dec. 258; Minturn v. Baylis, 33 Cal. 
129; Long v. Duncan, 10 Kan. 294; 
Force v. Dutcher, 18 N. J. Eq. 401 ; 
Charnley v. Hansbury, 13 Pa. St. 
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same with the one alleged. 8 Even though the improvements 
made may be sufficient to take the case out of the statute of 
frauds, yet, if proof of the agreement to convey is based upon 
declarations of the owner, that he intended to give the land 
to his daughter on certain conditions made prior to the al- 
leged agreement by the owner to convey, the court should re- 
ceive the testimony with great caution, as such testimony is 
entitled to little weight in an action for the specific enforce- 
ment of such an agreement. 8 The well recognized rule is 
that : "to warrant specific performance of an oral contract to 
convey, even when taken out of the statute of frauds by proof 
of the making of the improvements, the testimony as to the 
contract itself should be clear, satisfactory and convicing." * 
While the agreement must be established by clear and satis- 
factory proof, and it must be certain and definite in its sub- 
ject matter and purpose, still, it is not absolutely necessary 
that it should be established by direct evidence, as it is suffi- 
cient if the circumstances raise a convincing implication that 



16 ; Brewer v. Wilson, 17 N. J. Eq. 
180; Cooper v. Carlisle, 17 N. J. Eq. 
525; Petrick v. Ashcroft, 19 N. J. 
Eq. 339; Blanchard v. McDougal, 6 
Wis. 167, 70 Am. Dec. 458; Allen 
v. Webb, 6 111. 342; Wright v. 
Wright, 31 Mich. 380; Hall v. Hall, 
1 Gill. 383; Shropshire v. Brown, 
45 Ga. 175; Goose v. Jones, 73 111. 
508; Stoddert v. Tuck, 5 Md. 37; 
Smith v. Crandall, 20 Md. 500; 
Semmes v. Worthington, 38 Md. 
298; Reese v. Reese, 41 Md. 554. 
The evidence must not be contra- 
dictory: Rowton v. Rowton, 1 Hen. 
& M. 92. See, also, Broughton v. 
Coffer, 18 Gratt 184; Bash v. Bash, 
9 Pa. St. 260; Sanders v. Wagon- 
seller, 19 Pa. St. 248; Lantz v. Frey, 
19 Pa. St. 366; Candor's Appeal, 5 



Watts & S. 515; McCue v. Johns- 
ton, 25 Pa. St. 306. 

8 Chesapeake etc. Canal Co. v. 
Young, 3 Md. 480; Byrne v. Ro- 
maine, 2 Edw. Ch. 445; Osbora v. 
Phelps, 19 Conn. 63, 48 Am. Dec. 
133; Harris v. Knickerbacker, 5 
Wend. 638; Shepherd v. Shepherd, 
1 Md. Ch. 244; Beard v. Linthicum, 
1 Md. Ch. 345; Haight v. Child, 34 
Barb. 186, 4 Kent's Com. 12th ed. 
451. 

3 Wills v. Westerdorf, 140 Iowa, 
293, 118 N. W. 376. 

4 Wills v. Westerdorf, 140 Iowa, 
293, 118 N. W. 376. See, also, Olive 
v. Dougherty, 3 Greene, (Iowa) 
371; Fairbrother v. Shaw, 4 Iowa, 
570; Rudolph v. Covell, 5 Iowa. 
525. 
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the contract to convey was in fact made. 5 As said by Mr. 
Justice Hunt : "To justify a decree for the specific perform- 
ance of a parol contract for the sale of real estate, the con- 
tract sought to be enforced and its performance on the part 
of the vendee must be clearly proved." 6 



*BicheI v. Oliver, 77 Kan. 696, 
95 Pac 396. 

6 Rogers Locomotive etc. Works 
v. Helm, 154 U. S. 610, 22 L. ed. 
562, 14 S. Ct 1177. That the proof 
of the making of the contract must 
be clear and convincing, see, also, 
Smith v. Burnham, 22 Fed. Cas. No. 
13,019, 3 Sumrv 435; Kendall v. 
Almy, 14 Fed. Cas. No. 7,690, 2 
Sumn. 278; Walcott v. Watson, 53 
Fed. 429; Jones v. Patrick, 145 Fed. 
440; Logue v. Langan, 151 Fed. 
455, 81 C. C. A. 271; Goodwin v. 
Lyon, 4 Port. 297 ; Aday v. Echols, 
18 Ala. 353, 52 Am. Dec. 225; 
Daniel v. Collins, 57 Ala. 625; 
Jones v. Jones, 155 Ala. 644, 47 So. 
80; Whatley v. Strong, 23 Ark. 
421; Fielder v. Warner, 78 Ark. 
158, 95 S. W. 452; Cady v. Cad- 
well, 5 Day, 67; Maloy v. Boyett, 
53 Fla. 956, 43 So. 243; Shropshire 
v. Brown, 45 Ga. 175; Prairie De- 
velopment Co. v. Leiberg, 15 Idaho, 
379, 98 Pac. 616; Elwell v. Hicks, 
238 III. 170, 87 N. E. 316; Danforth 
v. Perry, 20 III. App. 130; Ralls v. 
Ralls, 82 III. 243; Vose v. Strong, 
144 111. 108, 33 N. E. 189; Barrett 
v. Geisinger, 148 III. 98, 35 N. E. 
354; Cuppy v. Allen, 176 III. 162, 
52 N. E. 61; Wright v. Raftree, 
181 111. 464, 54 N. E. 998; Stand- 
ard v. Standard, 223 III. 255, 79 N. 
E. 92; White v. White, 231 III. 298, 
83 N. E. 234; O wings v. Baldwin, 
1 Md. Ch. 120; Beard v. Linthicum, 



1 Md. Ch. 345; Simmons v. Hill, 
4 Harr. & M. 252, 1 Am. Dec. 398; 
Hall v. Hall, 1 Gill 383; Ridgway 
v. Ridgway, 69 Md. 242, 14 Atl. 
659; Shipley v. Fink, 102 Md. 219, 

2 L.R.A.(N.S.) 1002, 62 Atl. 360; 
McMurtrie v. Bennette, Harr. 124; 
Millerd v. Ramsdell, Harr. 373; 
Burke v. Ray, 40 Minn. 34, 41 N. W. 
240; Veth v. Gierth, 92 Mo. 97, 4 
S. W. 432; Cherbonnier v. Cher- 
bonnier, 108 Mo. 252, 18 S. W. 1083 ; 
McKee v. Higbee, 180 Mo. 263, 79 
S. W. 407; Collins v. Harrell, 219 
Mo. 279, 118 S. W. 432; Worthing- 
ton v. Worthington, 32 Nebr. 334, 
49 N. W. 354; Thompson v. Foken, 
81 Nebr. 261, 115 N. W. 770; 
Smith v. McVeigh, 11 N. J. Eq. 
239; Green v. Richards, 23 N. J. 
Eq. 32; Clow v. Taylor, 27 N. J. 
Eq. 418; Rutan v. Crawford, 45 N. 
J. Eq. 99, 16 Atl. 180; Banks v. 
Weaver, (Ch. 1901) 48 Atl. 515; 
Wolfinger v. McFarland, 67 N. J. 
Eq. 687, 54 Atl. 862, 63 Atl. 1119; 
Mclneres v. Hogan, 61 How. Pr. 
446; Jayne v. Brown, 93 N. Y. 
App. Div. 617, 88 N. Y. Supp. 589; 
Lobdell v. Lobdell, 36 N. Y. 327, 
2 Transcr. App. 363, 4 Abb. Pr. N. 
S. 56, 33 How. Pr. 347; Odell v. 
Morin, 5 Oreg. 96; Fetterling's Es- 
tate, 1 Woodw. 169; Fussell v. 
Rhodes, 2 Phila. 165; Woods v. 
Farmare, 10 Watts, 195; Toe v. 
Toe, 3 Grant, 74; Greenlee v. 
Greenlee, 22 Pa. St. 225; Miller v. 
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§ 143. Letter as memorandum of contract. — If an 

owner of land writes a letter to a person stating that he has 
agreed with one to sell the latter the land, and stating also 
the terms of the agreement, and containing a general descrip- 
tion of the land and designating the price for which it was to 
be sold, there is a sufficient memorandum of the contract of 
sale to enable it to be enforced. 7 

§ 144. Part performance of an agreement for several 
acts. — In the case of a fraudulent omission of a part of 
the contract from the written agreement, the writing may be 
ignored and the entire transaction regarded as a contract by 
parol; and when the agreement has been partly performed, 
parol proof of the whole agreement may be received without 
reference to the writing. 8 If several lots of land be bought 
by a verbal purchase, but each lot is considered as separately 
sold, the purchaser may have the benefit of part performance 
as to one of them, without being allowed to do so as to the 
others. 9 But, ordinarily, where the contract is entire and the 



Zufall, 113 Pa. St. 317, 6 Atl. 350; 
Church of the Advent v. Farrow, 
7 Rich. Eq. 378; McMillan v. Mc- 
Millan, 77 S. C. 511, 58 S. E. 431; 
Morrison v. Searight, 4 Baxt. 476; 
Cook v. Embrey, 46 Tex. Civ. App. 
128, 101 5. W. 844; Bracken v. 
Hambrick, 25 Tex. 408; Shenan- 
doah Valley R. Co. v. Lewis, 76 
Va. 833; Wiley v. Colston, 86 Va. 
520, 10 S. E. 507; Pennybacker v. 
Maupin, 96 Va. 461, 31 S. E. 607; 
Henley v. Cottrell Real Estate, etc. 
Co, 101 Va. 70, 43 S. E. 191 ; Ven- 
able v. Stamper, 102 Va. 30, 45 S. 
E. 738; Colonna Dry Dock Co. v. 
Colonna, 108 Va. 230, 61 S. E. 770; 
Creecy v. Grief, 108 Va. 320, 61 
S. E. 769; Cranes Nest Coal, etc. 
Co. v. Virginia Iron etc. Co, 108 
Va. 862, 62 S. E. 954, 1119; Pat- 



rick v. Horton, 3 W. Va. 23; Gal- 
lagher v. Gallagher, 31 W. Va. 9, 
5 S. E. 297; Harris v. Elliott, 45 
W. Va. 245, 32 S. E. 176; Hunting- 
ton etc. Land Development Co. v. 
Thornburg, 46 W. Va. 99, 33 S. E. 
108; McCully v. McLea- , 48 W. 
Va. 625, 37 S. E. 559; Knight v. 
Knight, 51 W. Va. 518, 41 S. E. 
905; Bell v. Whitsell, 64 W. Va. 1, 
60 S. E. 879; Hazleton v. Putnam, 
3 Pinn. 107, 54 Am. Dec. 158, 3 
Chandl. 117; Dewey v. Spring Val- 
ley Land Co, 98 Wis. 83, 73 N. W. 
565. 

7 Moss v. Atkinson, 44 Cal. 3. 

8 Phyf e v. Wardell, 2 Edw. Ch. 
47. 

8 Buckmaster v. Harrop, 7 Ves. 
344. And see Smith v. Under- 
dunck, 1 Sand. Ch. 579. 
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sum paid a gross one, it is not necessary for the purchaser to 
take possession of every parcel of land. The effect of the act 
of taking possession of a part is as applicable to entering into 
the whole, as if the whole had been entered upon. 1 "We do 
not think that when a party agrees by parol to convey differ- 
ent pareels of land, that possession of each parcel under the 
contract is necessary to take it out of the statute. If it is, 
then possession may be given of the most valuable portion of 
the lands, and the purchase money all be paid, and yet the 
purchaser be turned out of possession of the very lands he has 
taken possession of under the contract, by an action of eject- 
ment, and compelled to pay for their use and occupation, and 
be left to an action at law to recover the purchase money 
paid." 2 If a contract be made for the benefit of a third per- 
son who is not a party to the contract, he may enforce a parol 
promise, in a proper case. 8 

§ 145. Rule with reference to the taking of posses- 
sion. — Where possession has been delivered, a court of 
equity as a general proposition will decree a specific perform- 
ance of the parol contract. 4 In compliance with the award 



iTillis v. Folmar, 145 Ala. 176, 
39 So. 913, 117 Am. St. Rep. 31, 
8 Am. & Eng. Ann. Cas. 78. 

2 Jones v. Pease, 21 Wis. 652. 
See, also, Smith v. Underdunck, 1 
Sandf. Ch. (N. Y.) 579; Bigelow 
v. Armes, 108 U. S. 10, 27 L. ed. 
631, 1 U. S. Sup. Ct. Rep. 83; 
Metropolitan etc. Co. v. Lake etc. 
Co., 101 Mich. 577, 60 N. W. 278; 
Hitchins v. Pettingill, 58 N. H. 
386. But see Allen's Estate, 1 W. 

6 S. (Pa.) 383. Where the con- 
tracts are severable as to the par- 
cels, the above cases of course do 
not apply: Buckmaster v. Harrop, 

7 Ves. Jur. 341; Small v. R. Co., 
20 Fed. 753. 



3 Crocker v. Higgins, 7 Conn. 
342. 

4 Wharton v. Stoutenburgh, 35 N. 
J. Eq. 266; Davis v. Townsend, 10 
Barb. 333; Pugh v. Good, 3 Watts 
& S. 56, 37 Am. Dec. 534; Burns v. 
Sutherland, 7 Pa. St. 103; Pleas- 
anton v. Raughley, 3 Del. Ch. 124; 
Simmons v. Hill, 4 Har. & McH. 
251, 1 Am. Dec. 398; Bassler v. 
Niesly, 2 Serg. & R. 352; Jones v. 
Peterman, 3 Serg. & R. 543, 8 Am. 
Dec. 716; Letcher v. Crosby, 2 
Marsh. A. K 106; Abbott v. Drap- 
er, 4 Denio, 51; Wilber v. Paine, 
1 Ohio, 251; Peifer v. Landis, 1 
Watts, 392; M'F^rland v. Hall, 3 
Watts, 37 ; Hoffman v. Fett, 39 Cal. 
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of referees, tenants in common had agreed to make partition, 
and they had accordingly executed deeds for that purpose. 
In one of the deeds a tract of land assigned to a party was 
omitted by mistake. Possession was taken by the parties ac- 
cording to their deeds. The court rectified the mistake, and 
decreed a specific performance as to the omitted tract. 5 



109; Miller v. Hower, 2 Rawle, 53; 
Follmer v. Dale, 9 Pa. St. 83; Gill 
v. Newell, 13 Minn. 462; Heflin v. 
Milton, 69 Ala. 3S4; Robinson v. 
Thrailkill, 110 Ind. 117; Railsback 
v. Walke, 81 Ind. 409; Johns v. 
Johns, 67 Ind. 440; Savage v. Lee, 
101 Ind. 514; Guynn v. McCauley, 
32 Ark. 97; Pledger v. Garrison, 
42 Ark. 426; Manly v. Howlett, 55 
Cal. 94; Calanchinis v. Branstetter, 
84 Cal. 249; Mills v. McCaustland, 
105 Iowa, 187; Rink v. Sample, 56 
Iowa, 100; Anderson v. Simpson, 
21 Iowa, 399; Simonton v. Godsey, 
174 111. 28; Gorham v. Dodge, 122 
III. 528; Fouts v. Roof, 171 III. 568; 
McDowell v. Lucas, 97 III. 489; 
Clark v. Clark, 122 111. 528; Irwin 
v. Dyke, 114 III. 302; Smith v. Yo- 
cum, 110 III. 142; Warren v. War- 
ren, 105 III. 568; Bohanan v. Bo- 
hanan, 96 III. 591; Kinyon v. 
Young, 44 Mich. 339; Eaton v. 
Whitaker, 18 Conn. 222, 44 Am. 
Dec. 586; Freeman v. Freeman, 43 
N. Y. 34, 3 Am. Rep. 657; Cooper 
v. Thomason, 30 Or. 161; Brown v. 
Lord, 7 Or. 302; Sparkey v. Mc- 
Dermott, 91 Mo. 647, 60 Am. Rep. 
270; Hiatt v. Williams, 72 Mo. 214, 
37 Am. Rep. 438; Walker v. Owen, 
79 Mo. 563; Christopher v. Nation- 
al Brewery Co., 72 Mo. App. 121 ; 
Story v. Black, 5 Mont. 26, 51 Am. 
Rep. 37; Louthmayd v. Southmayd, 
4 Mont. 100; Steenrod v. Wheel- 



ing etc. R. Co., 27 W. Va. 1 ; Daw- 
son v. McFaddin, 22 Neb. 131; 
Hanlon v. Wilson, 10 Neb. 138; 
Hartman v. Streitz, 17 Neb. 557; 
Haines v. Spanogle, 17 Neb. 637; 
Shellhammer v. Ashbaugh, 83 Pa. 
St. 24; Poorman v. Kilgore, 26 Pa. 
St. 365, 67 Am. Dec 425. 

STilton v. Tilton, 9 N. H. 385. 
Wilcox, J., said: "It is no objec- 
tion to the power of a court of 
equity to decree a specific perform- 
ance, that the contract is proved 
only by parol testimony. The cases 
to that effect which have been cited 
from Massachusetts and Maine 
(Dwight v. Pomeroy, 17 Mass. 303, 
9 Am. Dec. 148, and Stearns v. 
Hubbard, 8 Greenl. 320) rest upon 
the peculiar provisions of their 
statutes conferring chancery pow- 
ers. This court has the power to 
decree the specific performance of 
contracts generally without quali- 
fication (2 Laws, 75) ; and it is a 
reasonable construction that our 
powers on this subject conform 
substantially to the practice of 
courts of chancery in England, so 
far as that practice may be appli- 
cable to our condition." Other 
cases in which possession sufficient 
to take out of the statute of frauds 
is held to have existed : Fleming v. 
Baker, 12 Idaho, 346, 85 Pac. 1092; 
Caldwell v. Drummond, (la.) 96 
N. W. 1122; Edwards v. Spalding, 
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§ 146. Possession must be in pursuance of the agree- 
ment. — Possession of the land is not of itself part per- 
formance. It is necessary that the delivery of possession 
should be in pursuance and part execution of the alleged 
agreement; and the possession must be of such a nature that 
it would render the person exercising it liable as a wrongdoer 
without the complete execution of the contract. An agree- 
ment had been made between a father and his son, to the ef- 
fect that if the son with his family would come and live with 
the father, and take care of him and of the farm so long as 
he should live, he would give the son the farm. The court 
said it was not to be implied that the father would give up the 
possession of the farm, such possession not being necessary 
to the accomplishment of the conditions agreed upon. The 
court construed the agreement as a contract on the part of the 
father to give to the son, provided he should fulfill the condi- 
tions proposed, a title to the farm by a testamentary devise, or 
by some instrument of conveyance, to take effect at the death 
of the father, and considered that possession of the farm by 
the son during the lifetime of the father was not possession 
delivered in part execution of the agreement. 6 The payment 
of the purchase money alone is not part performance, y#t 
when it precedes or accompanies the taking of possession, it 
is a circumstance to be considered. 7 



20 Mont. 54, 49 Pac. 443. To ren- 
der the taking of possession an act 
of part performance it must have 
been pursuant to the contract of 
sale: Rucker v. Stellman, 73 Ind. 
396; Judy v. Gilbert, 77 Ind. 96, 
40 N. E. 523; Waymire v. Way- 
mire, 141 Ind. 164, 40 N. E. 523; 
Purcell v. Coleman, 4 Wall, (U. 
S.) 513, 18 L. ed. 435; Ranson v. 
Ranson, 233 111. 369, 84 N. E. 210; 
Moore v. Gordon, 44 Ark. 334; 
Gibbs v. Whitwell, 164 Mo. 387, 64 



S. W. 110; Abbott v. Baldwin, 61 
N. H. 583. 

6 Ham v. Goodrich, 33 N. H. 32. 

'Pike v. Morey, 32 Vt, 37; Un- 
derbill v. Williams, 7 Blackf. 125; 
Byrd v. Odem, 9 Ala. 755; Wim- 
berly v. Byrn, 55 Ga. 98; Tibbs v. 
Barker, 1 Blackf. 58; Fitzsimmons 
v. Allen, 39 111. 440; Billington v. 
Welsh, 5 Binn. 129, 6 Am. Dec. 
406; Gilday v. Watson, 2 Serg. & 
R. 407; Drury v. Conner, 6 Har. 
& J. 288; Sutton v. Sutton, 13 Vt 
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§ 147. Relief where possession taken, based upon 
equitable consideration. — "The ground upon which this 
equitable jurisdiction is exercised, although sometimes said to 
be part performance, really is to prevent a fraud being prac- 
ticed upon the parol purchaser by the seller by inducing him 
to expend his money upon improvements upon the faith of 
the contract, and then deprive him of the benefit of the expend- 
iture, and secure it to the seller by permitting the latter to 
avoid the performance of his contract/ 5 8 The right of a per- 
son to specific performance who has made an oral agreement 
for the purchase of land and has paid the consideration, and, 
having entered into possession, has erected a building upoi? 
the purchased property, is not absolute, but rests in the sound 
discretion of the court, to be exercised upon considerations or 
an equitable nature, and with a proper regard for all the cir- 



71; Adams v. Fiillam, 43 Vt. 592; 
Ramsey v. Liston, 25 111. 114; Stev- 
ens v. Wheeler, 25 111. 300; Astor 
v. Lamoreaux, 4 Sand. 524; Kel- 
lums v. Richardson, 21 Ark. 37. 
And see Merithew v. Andrews, 4 
Barb. 200; M'Kee v. Phillips, 9 
Watts, 85; Jamison v. Dimock, 95 
Pa. St. 52; Day v. Cohn, 65 Cal. 
508; Brewer v. Brewer, 19 Ala. 481 ; 
McClure v. Otrich, 118 111. 320; 
Shirley v. Spencer, 9 111. 583; Ros- 
enberger v. Jones, 118 Mo. 559; 
Gupton v. Gupton, 47 Mo. 37; An- 
derson v. Shockley, 82 Mo. 250; 
Walker v. Owen, 79 Mo. 563; Fel- 
ton v. Smith, 84 Ind. 485 ; Tibbs v. 
Barker, 1 Blackf. (Ind.) 58; Wat- 
son v. Mahan, 20 Ind. 223; Low 
v. Low, 173 Mass. 580; Marsh v. 
Davis, 33 Kan. 326; Rhodes v. 
Rhodes, 3 Sandf. Ch. 279; Canda 
v. Totten, 157 N. Y. 281; Malens 
v. Brown, 4 N. Y. 403; Cannon v. 
Collins, 3 Del. Ch. 132; Pleasonton 



v. Ranghley, 3 Del. Ch. 124; Good- 
win v. Smith, 89 Me. 506; Green v. 
Jones, 76 Me. 563; Woodbury v. 
Gardner, 77 Me. 68; Bechtel v. 
Cone, 52 Md. 698; Dugan v. Git- 
tings, 3 Gill. (Md.) 138; Ashmore 
v. Evans, 11 N. J. Eq. 151; Davi- 
son v. Davison, 13 N. J. Eq. 246; 
Bartz v. Paff, 95 Wis. 95, 37 L.R.A. 
848; Mims v. Chandler, 21 S. C. 
480; Baker v. Hussey, 63 S. C. 551; 
Griffith v. Abbott, 56 Vt 356; Kel- 
ley v. Stanbery, 13 Ohio, 408; Bige- 
low v. Armes, 108 U. S. 10, 27 L. 
ed. 631. 

8 Grover, J., in Freeman v. Free- 
man, 43 N. Y. 34, 38, 3 Am. Rep. 
657 In that case the plaintiff had 
put his son and his son's wife in 
possession of a tract of land. Be- 
fore doing so, he told them that it 
should be theirs as long as they 
lived, and that "he had bought the 
place for a home for them, and 
gave it to them." They had re- 
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cumstances of the case. 9 A court of equity has no power to 
determine a controversy of disputed boundary, where no ques- 
tion in equity arises. 1 

§ 148. Parol gift of land. — A parol gift of land re- 
ceives the same protection as a parol agreement to sell it, if 
accompanied by possession, and valuable improvements have 
been made, in consequence of the promise to give it. 2 A parol 



tained possession of the land, and 
subsequently had cleared the land 
in part and made improvements 
upon it. 

9 Curran v. Holyoke Water Pow- 
er Co., 116 Mass. 90. In Barnes v. 
Boston and Maine R. R., 130 Mass. 
388, there was an oral agreement 
to release to a person one of two 
parcels of land included in its lo- 
cation and owned by him, at the 
time the location was filed, upon 
the consideration that he should not 
demand or collect damages for 
taking the land so released. The 
court held the agreement to be 
within the statute of frauds, and 
that neither the building of fences 
by the corporation, after the agree- 
ment was made, dividing the land 
referred to from the land used by 
the corporation for its railroad, 
and the digging of a new channel 
along the dividing line for a brook, 
nor the refraining by the owner 
from the collection of compensation 
for the taking of the land which the 
agreement covered, and the contin- 
ued occupation by him of the land, 
constitute such part performance 
as to warrant a decree in equity 
that the agreement be specifically 
performed. 

*'Tilmes v. Marsh, 67 Pa. St. 511 ; 
Norris' Appeal, 64 Pa. St. 275. 



There must be the element of the 
grantor's consent with possession. 
Foster v. Maginnis, 89 Cal. 264, 26 
Pac. 828; Eshleman v. Henrietta 
Vineyard Co., 102 Cal. 199, 36 Pac. 
579; Ryan v. Wilson, 56 Tex. 36; 
Chamberlain v. Manning, 41 N. J. 
Eq. 651, 7 Atl. 634; Nibert v. Bag- 
hurst, 47 N. J. Eq. 201, 20 Atl. 252; 
McNeill v. Jones, 21 Ark. 277 ; Low- 
ery v. Lowery, 117 Iowa, 704, 89 
N. W. 118; Barnett v. Washington 
Glass Co., 12 Ind. App. 631, 40 N. 
E. 1102; Moore v. Higbee, 45 Ind. 
487; Halsell v. Renfrow, 14 Okla. 
674, 78 Pac. 118; Boulder Valley 
Ditch Co. v. Farnham, 12 Mont. 1, 
29 Pac. 277; Miller v. Lorentz, 39 
W. Va. 160, 19 S. E. 391. 

2 Neal v. Neal, 9 Wall. 1, 19 L 
ed. 590; Manly v. Howlett, 55 Cal. 
94; Freeman v. Freeman, 51 Barb. 
306. See Dugan v. Gettings, 3 Gill. 
157, 43 Am. Dec. 306; Syler v. Eck- 
hart, 1 Binn. 378; King's Heirs v. 
Thompson, 9 Peters, 221, 9 L. ed. 
108; Harsha v. Reid, 45 N. Y. 419; 
Peters v. Jones, 35 Iowa, 512, 515. 
See, also, Merriman v. Merriman, 
75 Neb. 222, 106 N. W. 174 (pos- 
session and valuable improve- 
ments) ; Hammond v. Hammond, 
49 Tex. Civ. App. 482, 108 S. W. 
1024; Altgelt v. Escalero, 51 Tex. 
Civ. App. 108, 110 S. W. 989 (pos- 
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agreement was made between two brothers who owned their 
property in common. One of the brothers had become subject 
to dangerous attacks of epilepsy, and required constant care 
and attention. He agreed with his other brother that if the 
latter should take care of him during life, he should have, as 
compensation for his services, all of the former's real and per- 
sonal property. The court held that the vendee was entitled 
to a specific performance, and that the contract was so far 
certain and reasonable in the terms that equity would decree 
its enforcement. 8 While a parol gift of land, followed by 
possession and improvement of the land by the donee, is so far 
executed that the donee is entitled to a specific performance, 
yet, in an action of ejectment by a subsequent grantee of the 
donor, this defense, to be available, must be specially pleaded.* 
And of course a parol gift unaccompanied by possession is 
void. 5 The making of improvements constitutes in equity a 
consideration for the promise. Where it was insisted that an 
executory promise, not founded upon any valuable considera- 
tion, is a mere nude pact, and* that performance of such a 
promise will not be enforced in equity, the court answered: 



session and improvements must be 
during donor's life) ; Karren v. 
Rainey, 30 Utah, 7, 83 Pac. 333; 
Snow v. Snow, 98 Minn. 348, 108 
N. W. 295; Bevington v. Beving- 
ton, 133 la. 351, 9 L.R.A.(N.S.) 
508, 110 N. W. 840; Sires v. Mel- 
vin, 135 la. 460, 113 N. W. 106. 

8 Rhodes v. Rhodes, 3 Sand. Ch. 
279. But, as a general rule, it 
seems that there must be some- 
thing more than mere possession, 
for it may be said in cases of this 
character that possession does not 
negative the idea of a permission 
to occupy the land: Cronk v. 
Trumble, 66 111. 428; Stewart v. 
Stewart, 3 Watts, 253; Pinckard's 
Heirs v. Pinckard, 23 Ala. 649; 



Irwin v. Dyke, 114 111. 302; Kinyon 
v. Young, 44 Mich. 339; Poorman 
v. Kilgore, 26 Pa. St. 365, 67 Am. 
Dec. 425; Littlefield v. Littlefield, 
51 Wis. 23; Neale v. Neale, 9 Wall. 

II, 19 L. ed. 592; Johns v. Johns, 
67 Ind. 440; Guynn v. McCauley, 
32 Ark. 97; Gorham v. Dodge, 122 

III. 528; Smith v. Yocum, 110 111. 
142; Bohanan v. Bohanan, 96 111. 
591; Sower v. Weaver, 84 Pa. St 
262; Story v. Black, 5 Mon. 26, 51 
Am. Rep. 37; McDowell v. Lucas, - 
97 III. 489; Clark v. Clark, 122 III. 
388; Shellhammer v. Ashbough, 83 
Pa. St. 24. 

* Manly v. Howlett, 55 Cal. 94. 
5 Wood v. Proul, 217 Pa. 293, pS 
Atl. 598. 
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"This is true so long as the promise has no consideration. 
Anything that may be detrimental to the promisee or beneficial 
to the promisor in legal estimation will constitute a good con- 
sideration for a, promise. Expenditures made upon perma- 
nent improvements upon land, with the knowledge of the own- 
er induced by his promise, made to the party making the ex- 
penditures, to give the land to such party, constitute in equity 
a consideration for the promise." 6 To establish a parol gift 



8 Freeman v. Freeman, 43 N. Y. 
34, 3 Am. Rep. 657. See, also, 
Wainwright v. Talcott, 60 Conn. 
43, 22 Atl. 484; Seavey v. Drake, 
62 N. H. 393; Burlingame v. Row- 
land, 77 Cal. 315, 1 L.R.A. 829, 19 
Pac. 526; Bakersfield Town Hall 
Assn. v. Chester, 55 Cal. 98; Hunt 
v. Hayt, 10 Colo. 278, 15 Pac. 410; 
Mims v. Lockett, 33 Ga. 9; Porter 
v. Allen, 54 Ga. 623; Hughes v. 
Hughes, 72 Ga. 173; Hamilton v. 
Price, 72 Ga. 214; Poullain v. Poul- 
lain, 76 Ga. 420, 4 S. E. 92; Howell 
v. Ellsberry, 79 Ga. 475, 5 S. E. 96; 
Floyd v. Floyd, 97 Ga. 124, 24 S. 
E. 451; Causey v. Causey, 106 Ga. 
188, 32 S. E. 138; Hadden v. 
Thompson, 118 Ga. 207, 44 S. E. 
1001; Garbutt v. Mayo, 128 Ga. 
269, 13 L.R.A.(N.S.) 58, 57 S. E. 
495; Bright v. Bright, 41 111. 97; 
Kurtz v. Hibner, 55 111. 514, 8 Am. 
Rep. 665; Langston v. Bates, 84 
111. 524, 25 Am. Rep. 466; Whit- 
sitt v. Pre-emption Presbyterian 
Church, 110 111. 125; Smith v. Yo- 
cum, 110 111. 142; Irwin v. Dyke, 
114 111. 302, 1 N. E. 913; Fouts v. 
Roof, 171 111. 568, 50 N. E. 653; 
Dunn v. Berkshire, 175 111. 243, 51 
N. E. 770; Gaines v. Kendall, 176 
111. 228, 52 N. E. 141; Sanford v. 
Davis, 181 111. 570, 54 N. E. 977; 
Deeds Vol. I.— 15. 



Clancy v. Flusky, 187 111. 605, 52 
L.R.A. 277, 58 N. E. 594; Winslow 
v. Winslow, 52 Ind. 8; Horner v. 
Clark, 27 Ind. App. 6, 60 N. E. 732; 
Law v. Henry, 39 Ind. 414; Mc- 
Ferran v. McFerran, 69 Ind. 29; 
Swales v. Jackson, 126 Ind. 282, 
26 N. E. 62; Moore v. Pierson, 6 
Iowa, 279, 71 Am. Dec. 409; Hughes 
v. Lindsey, 31 Iowa, 329; Peters v. 
Jones, 35 Iowa, 512; Campbell v. 
Mayes, 38 Iowa, 9; Allbright v. 
Hannah, 103 Iowa, 98, 72 N. W. 
421; Bevington v. Bevington, 133 
Iowa, 351, 9 L.R.A.(N.S.) 508, 110 
N. W. 840; Galbraith v. Galbraith, 
5 Kan. 402; Bichel v. Oliver, 77 
Kan. 696, 95 Pac. 396; Haines v. 
Haines, 6 Md. 435; Hardesty v. 
Richardson, 44 Md. 617, 22 Am. 
Rep. 57; Loney v. Loney, 86 Md. 
652, 38 Atl. 1071 ; Fairfield v. Bar- 
bour, 51 Mich, 57, 16 N. W. 230; 
Welch v. Whelpley, 62 Mich. 15, 
28 N. W. 744, 4 Am. St. Rep. 810; 
Potter v. Smith, 68 Mich. 212, 35 
N. W. 916; Russell v. Russell, 94 
Mich. 122, 53 N. W. 920; Briggs v. 
Briggs, 113 Mich. 371, 71 N. W. 
632; West v. Bundy, 78 Mo. 407; 
Anderson v. Shockley, 82 Mo. 250; 
Dozier v. Matson, 94 Mo. 328, 7 S. 
W. 268, 4 Am. St. Rep. 388; Story 
v. Black, 5 Mont. 26, 1 Pac. 1, SI 
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of land the evidence must be clear and convincing, and must 
show more than an indefinite intention to make the gift. 7 

§ 149. Compensation at law the test — The question 
which courts are called upon to decide in determining whether 



Am. Rep. 37; Dawson v. McFad- 
din, 22 Nebr. 131, 34 N. W. 338; 
Ford v. Steele, 31 Nebr. 521, 48 N. 
W. 271; Wylie v. Charlton, 43 
Nebr. 840, 62 N. W. 220; Merri- 
raan v. Merriman, 75 Nebr. 222, 
106 N. W. 174; Peterson v. Bauer, 
83 Nebr. 405, 119 N. W. 764; 
Seavey v. Drake, 62 N. H. 393; 
White v. Poole, 74 N. H. 71, 65 
Atl. 255; France v. France, 8 N. 
J. Eq. 650; Young v. Young, 45 N. 
J. Eq. 27, 16 Atl. 921; Tunison v. 
Bradford, 49 N. J. Eq. 210, 22 Atl. 
1073; Patterson v. Copeland, 52 
How. Pr. 460; White's Bank v. 
Farthing, 10 N. Y. St. 830; Erwin 
v. Erwin, 17 N. Y. Suppl. 442; 
Knapp v. Hungerford, 7 Hun, 588; 
Schroder v. Wanzor, 36 Hun, 423; 
Lobdell v. Lobdell, 36 N. Y. 327; 
Freeman v. Freeman, 43 N. Y. 34, 
3 Am. Rep. 657; Young v. Over- 
baugh, 145 N. Y. 158, 39 N. E. 712; 
Hull v. Hull, 16 Ohio Gr. Ct. 688, 
9 Ohio Cir. Dec. 19; Barrett v. 
Schleich, 37 Oreg. 613, 62 Pac. 792; 
Syler v. Eckhart, 1 Binn. 378; Mar- 
tin v. McCord, 5 Watts, 493, 30 
Am. Dec. 342; Young v. Glenden- 
ning, 6 Watts, 509, 31 Am. Dec. 
492; Beaver v. Filson, 8 Pa. St. 
327; Moore v. Small, 19 Pa. St. 
461; McLain v. White Tp. School 
Directors, 51 Pa. St. 196; Allison 
v. Burns, 107 Pa. St. 50; Hunter 
v. Mills, 29 S. C. 72, 6 S. E. 907; 
Boze v. Davis, 14 Tex. 331; Baker 



v. De Freese, 2 Tex. Civ. App. 524, 
21 S. W. 963; Baker v. Clark, 2 
Tex. Civ. App. 530, 21 S. W. 966; 
Doyle v. Wamego First Nat. Bank 
(Civ. App. 1899), 50 S. W. 480; 
Murphy v. Stell, 43 Tex. 123; Wil- 
lis v. Matthews, 46 Tex. 478; Wells 
v. Davis, 77 Tex. 636, 14 S. W. 
237; Wootters v. Hale, 83 Tex. 563, 
19 S. W. 134; Darke v. Smith, 14 
Utah, 35, 45 Pac. 1006; Karren v. 
Rainey, 30 Utah, 7, 83 Pac. 333; 
Shobe v. Carr, 3 Munf. 10; Burk- 
holder v. Ludlam, 30 Gratt. 255, 32 
Am. Rep. 668; Stokes v. Olliver, 
76 Va. 72; Halsey v. Peters, 79 Va. 
60; Coleman v. Larsen, 49 Wash. 
321, 95 Pac. 262; Lorentz v. Lor- 
entz, 14 W. Va. 761 ; Crim v. Eng- 
land, 46 W. Va. 480, 33 S. E. 310, 
76 Am. St. Rep. 826. 

7 Allen v. Webb, 64 111. 342; 
Worth v. Worth, 84 111. 442; Lang- 
ston v. Bates, 84 III. 524, 25 Am. 
Rep. 466; Clark v. Clark, 122 III. 
388, 13 N. E. 553; Galloway v. Gar- 
land 104 III. 275; Wolfe v. Brad- 
berry, 140 III. 578, 30 N. E. 665; 
Woodard v. Woodard, 178 III. 295, 
52 N. E. 1041; Stone v. Hill, 52 
W. Va. 63, 43 S. E. 92; Young v. 
Crawford, 82 Ark. 33, 100 S. W. 
87; Johnston v. Johnston, 19 Iowa, 
74; Truman v. Truman, 79 Iowa, 
506, 44 N. W. 721 ; Lich v. Lich, 81 
Iowa, 84, 46 N. W. 763; Jones v. 
Tyler, 6 Mich. 364; Wright v. 
Wright, 31 Mich. 380. 
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specific performance should be decreed is, is compensation at 
law incapable of being made under the contract? And the 
delivery of possession and erection of improvements have 
been considered to be acts for which damages would not af- 
ford an adequate remedy. 8 In a case in Texas, A made a 
parol agreement with B for the latter' s conveyance to A of a 
lot in a city at the expiration of A's lease. Placing reliance 
on this parol promise, A erected improvements on such lot. 
B died before the lease expired, without executing the deed. 
There was no administration on B's estate. The court held 
that A was entitled to a specific performance, and that B's 
heirs were the proper parties. 9 



8 Upon this subject reference is 
made to the following cases : Breck- 
inridge v. Clinkinbeard, 2 Litt. 127, 
13 .Am. Dec. 261 ; Pleasanton v. 
Raughley, 3 Del. Ch. 124; Larison 
v. Burt, 4 Watts & S. 27; Horn v. 
Ludington, 32 Wis. 73; Paine v. 
Wilcox, 16 Wis. 202; Williams v. 
Morris, 95 U. S. 457, 24 L. ed. 362; 
Ponce v. McWhorter, 50 Tex. 562; 
Wiley v. Bradley, 60 Ind. 62; Ot- 
tenhouse v. Burleson, 11 Tex. 87; 
Stoddert v. Tuck, 5 Md. 18; Mayer 
v. Adrian, 77 N. C. 83; Hobbs v. 
Wetherwax, 38 How. Pr. 390; Ben- 
nett v. Abrams, 41 Barb. 619. 
Riesz's Appeal, 73 Pa. St. 485, was 
a case where the wife of defend- 
ant declined to execute a deed, and 
the court declared it would not 
enforce a specific performance un- 
less the vendee was willing to pay 
the purchase money in full upon 
the receipt of the husband's deed 
without the wife. In Parkhurst v. 
Van Cortland, 14 Johns. 15, 7 Am. 
Dec. 427, the vendor had encour- 
aged the vendees to improve and 
build on the land, by assurances 



that he would take no advantage 
of their labors, and that, when his 
title had been perfected by a parti- 
tion of the land, they should have 
a leise in fee or a deed at the price 
then paid for wild lands. 

9 Hibbert v. Aylott, 52 Tex. 530. 
See, also, Potter v. Jacobs, 111 
Mass. 32; Brown v. Brown, 33 N. 
J. Eq. 650; Bechtel v. Cone, 52 
Md. 608; Smart v. Smart, 24 Hun, 
127; Tracy v. Tracy, 14 W. Va. 
243 ; West Virginia Oil Co. v. Vin- 
al, 14 W. Va. 637; Hanlon v. Wil- 
son, 10 Neb. 138; Vickers v. Sisson, 
10 W. Va. 12; Peckham v. Barker, 
8 R. I. 17; Ingles v. Patterson, 36 
Wis. 73; Guynn v. McCauley, 32 
Ark. 97; Fleming v. Carter, 87 III. 
565; Troup v. Troup, 87 Pa. St. 
149; Pfiffner v. S. & St. P. R. R. 
Co., 23 Minn. 343; Gregg v. Ham- 
ilton, 12 Kan. 333; Fall v. Hazcl- 
rigg, 45 Ind. 576, 15 Am. Rep. 278.; 
Gilbert v. Peteler, 38 N. Y. 165, 97 
Am. Dec. 785 ; Thompson v. Gould, 
20 Pick. 134; Wells v. Calnan, 107 
Mass. 514; Bacon v. Simpson, 3 
Mees. & W. 78; Burnley v. Steven- 
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§ 150. What is a sufficient possession. — Courts of 
equity exercise their power to decree specific performance, as 
we have seen, for the prevention of fraud. Hence, in any 
given case, the possession of the vendee must be of such a char- 
acter that the refusal of the vendor to complete the agreement 
will be a fraud. On this ground is founded the decision that 
where possession has been taken of land under a parol con- 
tract for its purchase and afterwards abandoned, specific exe- 
cution will not be enforced. 1 Where two persons live in the 
same house, of which one is the owner, an agreement by the 
latter to convey the house to the other in return for his sup- 
port and care wHl, in case of performance during the owner's 
life, be enforced against his heirs. 8 When possession has 
been taken under a verbal agreement for a lease for one year 
with the privilege of renewing it for two years more, and the 
rent for the first year has been paid, the lessee may obtain a 
decree of specific performance against the lessor. 3 But even 
the payment of the purchase money and the erection of im- 
provements are not sufficient to take the case out of the stat- 
ute, when the possession after the sale is a mere continuance 
of a prior possession. 4 In order that a court of equity may 



son, 24 Ohio St 474, 15 Am. Rep. 
621 ; Massie v. Watts, 6 Cranch, 
148, 3 L. ed. 181 ; Hiatt v. Williams, 
72 Mo. 214, 37 Am. Rep. 438. 

1 Chambliss v. Smith, 30 Ala. 366. 
See Cuppy v. Hixon, 29 Ind. 522; 
White v. Watkins, 23 Mo. 423. 

8 Watson v. Mahan, 20 Ind. 225. 
See Fisher v. Moolick, 13 Wis. 321. 

« Clark v. Clark, 49 Cal. 586. 

4 Pearson v. East, 36 Ind. 27; 
Carlisle v. Brennan, 67 Ind. 12; 
Suman v. Springate, 67 Ind. 115. 
Part performance is sufficiently 
shown by the taking of possession, 
and the making of part payment : 
Bigelow v. Armes, 108 U. S. 10, 27 
L. ed. 631, 1 S. Ct. 83; Brown v. 



Sutton, 129 U. S. 238, 32 L. ed. 
664, 9 S. Ct 273; Pawling v. Pawl- 
ing, 150 N. Y. 574, 44 N. E. 1127; 
A^an v. Barry, 17i^N. Y. 521, 67 
N. E. 1080; Quinn v. Quinn, 69 N. 
Y. App. Div. 598, 75 N. Y. Sup. 83; 
Dunckel v. Dunckel, 141 N. Y. 427, 
36 N. E. 405; McCarger v. Rood, 
47 Cal. 138; Shakespeare v. Alba, 
71 Ala. 351 ; McLure v. Tennille, 89 
Ala. 572, Trammell v. Craddock, 
100 Ala. 266, Rovelsky v. Schener, 
114 Ala. 419, Kellums v. Rich- 
ardson, 21 Ark. 137; Cross v. Johns- 
ton, 76 Ark. 363, 88 S. W. 945; 
Webb v. Marlar, 83 Ark. 340, 104 
S. W. 144; Arkadelphia Lumber 
Co, v. Thornton, 83 Ark. 403, 104 
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grant relief by taking the case out of the statute, the posses- 



S. W. 169; Eaton v. Whittaker, 18 
Conn. 222, 44 Am. Dec. 586; Pleas- 
anton v. Raughley, 3 Del. Ch. 124; 
Whitney v. Hay, 15 App. Cas. 164. 
(Affirmed in 181 U. S. 77, 45 L. 
ed. 758, 21 S. Ct. 537) ; Cherry v. 
Whalen, 25 App. Cas. 537; Demps 
v. Hogan, 57 Fla. 60; Simpson 
v. Fox, 69 Ga. 753; Blalock 
v. ^aggoner, 82 Ga. 122, 8 S. 
E. 48; Morgan v. Battle, 95 Ga. 
663, 22 S. E. 689 ; Ramsey v. Liston, 
25 111. 114; Fitzsirnmons v. Allen, 
39 111. 440; Deniston v. Hoagland, 
67 111. 265; Rutherford v. Sargent, 
71 111. 339; Fleming v. Carter, 87 
111. 565; Wilke v. Miller, 171 111. 
556, 49 N. E. 484; Tibbs v. Barker, 
1 Blackf. 58; Watson v. Mahan, 20 
Ind. 223; Mauck v. Malton, 64 Ind. 
414; Robinson v. Thrailkill, 110 
. . Ind. 117, 10 N. E. 647; Denlar v. 
Hile, 123 Ind. 68, 24 N. E. 170; 
Chamberlain v. Robertson, 31 Iowa, 
408; Renwick v. Bancroft, 56 Iowa, 
527, 9 N. W. 367; Caldewcll v. 
Drummond (1903) 96 N. W. 1122; 
Green v. Jones, 76 Me. 563; Drury 
v. Conner, 6 Harr. & J. 288; Moale 
v. Buchanan, 11 Gill & J. 314; Sig- 
ler v. Sigler, 108 Mich. 591, 66 N. 
W. 489; Ayres v. Short, 142 Mich. 
501, 105 N. W. 1115; Atkins v. 
Little, 17 Minn. 342; Dickerson v. 
Chrisman, 28 Mo. 134; Young v. 
Montgomery, 28 Mo. 604; Tatum 
v. Brooker, 51 Mo. 148; Adair v. 
Adair, 78 Mo. 630; Walker v. Ow- 
en, 79 Mo. 563; Simons v. Headlee, 
94 Mo. 482, 7 S. W. 20; Southmayd 
v. Southmayd, 4 Mont. 100, 5 Pac. 
318; Hanlon v. Wilson, 10 Nebr. 
138, 4 N. W. 1031; Haines v. Spa- 
nogle, 17 Nebr. 637, 24 N. W. 211; 
Lipp v. Hunt, 25 Nebr. 91, 41 N. 
W. 143; Morrison v. Gosnell, 76 



Nebr. 539, 107 N. W. 753; Ash- 
more v. Evans, 11 N. J. Eq. 151; 
Borden v. Curtis, 46 N. J. Eq. 468, 
19 Atl. 127; Cramer v. Mooney, 59 
N. J. Eq. 164, 44 Atl. 625; Winfield 
v. Bowen, 65 N. J. Eq. 636, 56 Atl. 
728; Traphagen v. Traphagen, 40 
Barb. 537; Merithew v. Andrews, 
44 Barb. 200; Wendell v. Stone, 39 
Hun, 382; Grant v. Ramsey, 7 Ohio 
St. 157; Sprague v. Jessup, 48 Ore. 
211, 4 L.R.A.(N.S.) 410, 83 Pac. 
145, 84 Pac. 202; Bassler v. Niesly, 
2 Serg. & R. 352; Gilday v. Wat- 
son, 2 Serg. & R. 407; Williams v. 
Landman, 8 Watts & S. 55; Lee v. 
Lee, 9 Pa. St. 169; Richards v. El- 
well, 48 Pa. St. 361; Jamison v. 
Dimock, 95 Pa. St. 52; Graft v. 
Loucks, 138 Pa. St. 453, 21 Atl. 
203; Massey v. Mcllwain, 2 Hill 
Eq. 421; Smith v. Smith, 1 Rich. 
Eq. 130; Roberts v. Smith, 21 S. C. 
455; Humbert v. Brisbane, 25 S. 
C. 506; Sweatman v. Edmunds, 28 
S. C. 58, 5 S. E. 165; Watts v. 
Witt, 39 S. C. 356, 17 S. E. 822; 
Rapley v. Klugh, 40 S. C. 134, 18 
S. E. 680; Peay v. Seigler, 48 S. 
C 496, 26 S. C. 485; Pike v. Morey, 
32 Vt. 37; Holmes v. Caden, 57 Vt. 
Ill; Venable v. Stamper, 102 Va. 
30, 45 S. E. 738; Neel v. Neel, 80 
Va. 584; Reynolds v. Necessary, 
88 Va. 125, 13 S. E. 348; Franklin 
v. Salem Bldg. Assoc. (1896) 25 S. 
E. 97; Middleton v. Selby, 19 W. 
Va. 167; Bryson v. McShane, 48 
W. Va. 126, 49 L.R.A. 527, 35 S. 
E. 848; Blanchard v. McDougal, 
6 Wis. 167, 70 Am. Dec. 458; Little- 
field v. Littlefield, 51 Wis. 25, 7 N. 
W. 773; Frede v. Pflugradt, 85 
Wis. 119, 55 N. W. 159; Bartz v. 
Paff, 95 Wis. 95, 37 L.R.A. 848, 69 
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sion must not only be with the permission of the vendor, but a 
direct consequence of the agreement and referable to it. 5 

§ 151. Possession alone. — It is said in some cases that 
possession alone is not enough to entitle a party to specific 
performance, that either payment or the expenditure of money 
on the land is also required. 6 But this is a narrow view, not 
in accord with the weight of authority. Where there is a 
parol agreement for a partition, instructions to a scrivener to 
draw the necessary writings, and entry upon the land for the 
purpose of marking the lines of division, to obtain an accur- 
ate description of the several lots, are not such acts as will be 
deemed a part performance. 7 "Whether possession be an un- 
equivocal act amounting to part performance, must depend 
upon the transaction itself. If it be distinctly referred to the 
contract alleged in the pleadings, I think no case has denied 
that it is part performance. The defendant is protected from 
liability as a trespasser, and the plaintiff is disabled from deal- 
ing with any other person." 8 An oral agreement was made 
between a father and two of his sons, that if they would take 
charge of the farm and earn a certain sum of money for the 
father, he would give the farm to them. The sons managed 



N. W. 297; Hege v. Thorsgaard, 98 
Wis. 11, 73 N. W. 567. 

6 Lord v. Underdunck, 1 Sand. 
Ch. 46. See Jervis v. Smith, 1 
Hoff. Ch. 470; Wills v. Stradling, 
3 Ves. 381 ; Cole v. White, 1 Bros. 
409; Harris v. Knickerbacker, 5 
Wend. 638; Givens v. Calder, 2 
Desaus. Eq. 171, 190; 2 Am. Dec. 
686; Thompson v. Scott, 1 McCord 
Ch. 39; Hood v. Bowman, Freem. 
(Miss.) 290; Wood v. Farmare, 10 
Watts, 195; Atkins* Heirs v. 
Young, 12 Pa. St. 15; Christy v. 
Barnhart, 14 Pa. St. 260, S3 Am. 



Dec. 538; Carrolls v. Cox, 15 Iowa, 
455; Moore v. Higbee, 45 Ind. 487. 

6 See Moore v. Small, 19 Pa. St. 
461 ; Dougan v. Blocher, 24 Pa. St. 
28; Ballard v. Ward, 89 Pa. St 
358. 

7 Gratz v. Gratz, 4 Rawle, 411. 

8 Lord Manners, in Kine v. Balfe, 
2 Ball & B. 343. See Poland v. 
O'Connor, 1 Neb. 50, 93 Am. Dec. 
327 ; Anderson v. Simpson, 21 Iowa, 
399; Tatum v. Brooker, 51 Mo. 148; 
Anderson v. Chick, 1 Bail. Eq. 124; 
Hatcher v. Hatcher, 1 McMull. Eq. 
311; Poag v. Sandifer, 5 Rich. Eq. 
170. 
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the farm and retained the profits, but the land was assessed 
to the father without objection from the sons, and it was held 
that the sons, after the death of the father, were not entitled 
to have the farm conveyed to them. 9 

§ 152. Fraudulent omission of part of land from deed. 
—Where a vendor by fraudulent misrepresentations pre- 
vails upon a purchaser of land, who has paid the purchase 
price and assumed possession, to accept a deed from which a 
portion of the land verbally agreed to be conveyed is omitted, 
the purchaser is permitted to maintain a suit for the specific 
performance of the agreement. 1 

§ 153. Length of time over which possession extends. 

— It is always regarded as an additional reason for enforc- 
ing performance, that possession has been retained for a con- 
siderable period of time. Thus, in a case of a verbal agree- 
ment for the purchase and conveyance of lands where the vend- 
or had caused them to be surveyed, had received a large por- 
tion of the purchase price and had transferred possession to 
the vendee, which he allowed him to hold for several years 
without an attempt to terminate it, the court considered part 
performance clearly established. 2 Where, for seven years 
preceding the suit, the land with the consent of the vendor 
had been assessed to the vendee, and it was shown that the 
vendor had admitted the giving of possession to the vendee, 
it was held sufficient performance to take the case out of the 



9 Larison v.. Polhemus, 36 N. J. 
Eq. 506. 

iBeardsley v. Duntley, 69 N. Y. 
577. And see Hollis v. Edwards, 1 
Vern. 159; Mundy v. Joliffe, 5 
Mylne & C. 167; Rhodes v. Rhodes, 
3 Sand. Ch. 279; Morphett v. Jones, 
1 Swanst. 181 ; Butcher v. Staply, 1 
Vern. 363; Pyke v. Williams, 2 
Vern. 455; Gregory v. Mighcll, 18 



Ves. 328; Pain v. Coombs, 1 De 
Gex & J. 34. See, also, Weaver v. 
Shipley, 127 Ind. 526, 27 N. E. 146, 
holding the fact sufficient to re- 
move the bar of the statute of 
frauds where there is insufficiency 
in the description of the lands. 

2 Bornier v. Caldwell, 8 Mich. 
463. And see Blatchford v. Kirk- 
Patrick, 6 Beav. 232. 
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statute. 8 But no particular time is necessary, each case de- 
pending on its own facts. 

§ 154. Character of possession. — When reliance is 
placed upon possession as an act of part performance, such 
possession, it is clear, must be visible/ notorious, and exclu- 
sive on the part of the vendee; and it must further appear that 
such possession has been taken under and in pursuance of the 
parol agreement. 4 Accordingly, a specific performance for 
the sale of real estate by one partner to another will not be 
enforced where the only change of possession is the with- 
drawal of the vendor and the continuance of the vendee in 
possession, because possession is not taken by the latter under 
the contract. 5 Where a parol agreement is made for the sale 
of several lots of land, and one gross sum is to be paid for 
the land as an entirety, taking possession of one of the lots 
is sufficient. 6 But where several parcels of land are sold 



8 MiranvilJe v. Silverthorn, 1 
Grant Cas. 410; Palmer v. Richard- 
son, 3 Strob. Eq. 16; Rhea v. Jor- 
dan, 28 Gratt. 678; Murray v. Jane, 

8 Barb. 612 ; Knickerbacker v. Har- 
ris, 1 Paige, 209 ; Lester v. Lester, 
28 Gratt. 737. 

* Brown v. Lord, 7 Over. 2, 19 
AJb. L. J. 461 ; Haslett v. Haslett, 

9 Watts. 464; Robertson v. Robert- 
son, 9 Watts, 32; Sage v. M'Guire, 
4 Watts & S. 228; Frye v. Shepler, 
7 Pa. St. 91; Blakeslee v. Blakeslee, 
22 Pa. St. 237; Wible v. Wible, 1 
Grant Cas. 406; Workman v. Guth- 
rie, 29 Pa. St. 495, 72 Am. Dec. 
654; Charpiot v. Sigerson, 25 Mo. 
63; Irwin v. Dyke 114 111. 302; 
Sharkey v. McDermott, 91 Mo. 647,. 
60 Am. Rep. 270; Story v. Blake, 5 
Mont. 26, 51 Am. Rep. 37; Johns v. 
Johns, 67 Ind. 440; Brown v. Lord, 
7 Or. 302; Padfield v. Padfield, 92 



111. 198; Moore v. Gordon, 44 Ark. 
334; Moore v. Small, 19 Pa. St. 
461; Brown v. Brown, 33 N. J. Eq. 
650; Brawdy v. Brawdy, 7 Pa. St. 
157; Larison v. Polhemus, 36 N. 
J. Eq. 506; Gonham v. Dodge, 122 
111. 528; Montgomery v. Carlton, 
56 Tex. 361; Hartshorn v. Smart, 
67 Kan. 543, 73 Pac. 73; O'Brien v. 
Foulke, 69 Kan. 475, 77 Pac. 103; 
Baxter v. Doane, 208 Pa. 585, 57 
Atl. 1062. 

5 Wilmer v. Farris, 40 Iowa, 309. 

6 Smith v. Underdunck, 1 Sand. 
Ch. 579; Jones v. Pease, 21 Wis. 
644. But see contra, Allen's Es- 
tate, 1 Watts & S. 383 ; Small v. N. 
P. R. R. Co., 20 Fed. Rep. 753. 
The rule stated in the text is but 
following the principle governing 
the sale of personal property: El- 
liott v. Thomas, 3 Mees. & W. 170; 
Scott v. Eastern Co., 12 Mees. & 
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by separate and distinct agreements, the taking of pos- 
session of one parcel would remove from the statute only that 
particular lot 7 

§ 155. Possession contemporaneous with contract — 

The possession must be contemporaneous with the contract, 
or an immediate consequence and in direct pursuance of it. 
Possession before and at the time the supposed contract is en- 
tered into, and the bare continuation of that possession, can- 
not be deemed as the taking of possession under such con- 
tract. 8 Thus, for instance, the continuance in possession by a 
tenant, as in the cases referred to in the following section, 
cannot be considered such a part performance or taking of 



W. 33; Price v. Lea, 1 Barn. & C 
156; Biggs v. Wisking, 25 Eng. L. 

6 Eq. 257; Mills v. Hunt, 17 Wend. 
333; McKnight v. Dunlop, 5 N. Y. 
537 t 55 Am. Dec 370; Boutwell v. 
O'Keefe, 32 Barb. 434. 

7 Buckmaster v. Harrop, 7 Ves. 
341. The possession may be sus- 
pended temporarily (Drum v. Ste- 
vens, 94 Ind. 181), but it cannot be 
abandoned: Chambliss v. Smith, 30 
Ala. 366. 

« Aitkin's Heirs v. Young, 12 Pa, 
St 15. See, also, Danforth v. 
Laney, 28 Ala. 274; Kaufman v. 
Cook, 114 111. 11; Brown v. Lord, 

7 Or. 302; Haines v. McGlone, 44 
Ark. 79; Creighton v. Landers, 89 
111. 543; Armstrong v. Katterhorn, 
11 Ohio, 265; Johnston v. Haney, 4 
Blackf. (Ind.) 94, 28 Am. Dec 
45; Billingslea v. Ward, 33 Md. 
48; Greenlee v. Greenlee, 22 Pa. 
St. 225; Wilmer v. Fan-is, 40 Iowa, 
309. If the vendee was in posses- 
sion when the contract was made, 
bis continued possession is not ref- 
erable to the contract and therefor 



is not sufficient: Emmel v. Hayes, 
102 Mo. 186, 11 L.R.A. 323, 14 S. 
\Y. 209, 22 Am. St Rep. 769; Tay- 
lor v. Von Schraeder, 107 Mo. 206, 
16 S. \Y. 675; Anson v. Townsend, 
73 Cal. 415, 15 Pac 49; Linn v. 
McLean, 85 Ala. 250, 4 So. 777; 
Barnes v. Boston etc R. R. Co., 
130 Mass. 388; Ransbak v. Walkc, 
81 Ind. 409; Green v. Groves, 109 
Ind. 519, 10 N. E. 401; Swales v. 
Jackson, 126 Ind. 282, 26 N. E. 62; 
Padfield v. Padfield, 92 III. 198; 
Koch v. National Union Big. Assn., 
137 111. 497, 27 N. E. 530; Barrett 
v. Geisinger, 148 111. 98, 35 N. E. 
354; Wright v. Raftree, 181 III. 
464, 54 N. E. 998; Wilmer v. Far- 
ris, 40 Iowa, 309; Recknagle v. 
Schmaltz, 72 Iowa, 63, 33 X. \Y. 
365; Peckham v. Balch, 49 Mich. 
179, 13 N. W. 506; Messmore v. 
Cunningham, 78 Mich. 623, 44 N. 
\V. 105; Greenlee v. Greenlee, 22 
Pa. St 225; Dougan v. Blocher, 24 
Pa. St. 28; Ackerman v. Fisher, 57 
Pa. St. 457; Whiting v. Pittsburgh 
Opera House Co., 88 Pa. St 100; 
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possession as to take a case out of the statute. The possession 
must result from the agreement, and unequivocally refer to 
it. 9 

§ 156. Possession must be in pursuance of the agree- 
ment — Pre-existing tenancy. — If the purchaser under a 
parol agreement is a tenant of the vendor, his continued pos- 
session will be referred to the tenancy, and not to the con- 
tract of sale. 1 The rule is that the statute will be enforced 
and specific performance denied, when reliance is placed upon 
possession which may be attributed to any other cause than 
the alleged parol contract. 2 The rule stated as applicable to 
a contract for purchase where the tenant is in possession, also 
prevails in case of a parol agreement for a different term of 
tenure. In the absence of circumstances showing that posses- 



Snow v. Snow, 98 Minn. 348; Lew- 
is v. North, 62 Neb. 552, 87 N. W. 
312; Bigler v. Baker, 40 Neb. 325, 
24 L.R.A. 255, 58 N. W. 1026; Pet- 
ers v. Dickinson, 67 N. H. 389, 32 
Atl. 154; McMillan v. McMillan, 
77 S. C. 511, 58 S. E. 431. 

9 Mahana v. Blunt, 20 Iowa, 142; 
1 Story's Eq. Juris. § 763. The pos- 
session must be in the lifetime of 
the vendor to have force: Ryan v. 
Wilson, 56 Tex. 36; Shirey v. Cum- 
berhonse, 41 Ark. 97; Sage v. Mc- 
Gwire, 4 Watts & S. (Pa.) 228. 
But see, where improvements had 
been made by tenant under a lease, 
the vendor having died before the 
lease expired: Hibbert v. Aylott, 
52 Tex. 530. 

1 Blanchard v. McDougal, 6 Wis. 
167, 70 Am. Dec. 458. If, however, 
it was specially agreed at the time 
of the purchase, and as a part of it, 
that the tenancy from that time 
should cease, and the possession 
should be considered to be under 



such contract, it would seem that 
such possession with the payment 
of the purchase money would avail 
as part performance: Blanchard v. 
McDougal, 6 Wis. 167. As cases 
in which the principle stated in the 
text has been applied, see Mahana 
v. Blunt, 20 Iowa, 142; Rosenthal v. 
Freeburger, 26 Md. 75. When one 
is already in possession a continu- 
ance in possession is not of itself 
sufficient nor is possession in com- 
mon with the grantor: Lake Erie 
etc. Co. v. R. Co., 86 Fed. 840. See, 
also, Hutton v. Doxsee, 116 la. 13, 
89 N. W. 79; Lewis v. North, 62 
Neb. 552, 87 N. W. 312; Roberts 
v. Templeton, 48 Or. 65, 3 L.R.A. 
(N.S.) 390, 80 Pac. 481; Steger v. 
Kosch, 77 Neb. 147, 108 N. W. 165. 

2 Danforth v. Laney, 28 Ala. 274; 
Charpiot v. Sigerson, 25 Mo. 63; 
Cole v. Potts, 10 N. J. Eq. 67; Knoll 
v. Harvey, 19 Wis. 99; Sitton v. 
Shipp, 65 Mo. 297; Tate v. Jones, 
16 Fla. 216. 
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sion is referable to the last agreement, it will be considered as 
an incident of the original tenancy, and necessarily the parol 
contract will be void. s Where a person contemplating the 
purchase of land resided temporarily with the owner as a 
guest, during the pendency of negotiations for its purchase, 
it was held that there was not such part performance as to 
take the case out of the statute. 4 If a purchaser under a parol 
contract takes possession and subsequently attorns to the vend- 
or as landlord, or assumes any other relation than that of a 
purchaser in possession, his possession will be referred to his 
last agreement, and he will be deemed to have abandoned his 
equities. 5 That possession is referable to the original ten- 
ancy in the absence of proof to the contrary is but a presump- 
tion, and does not apply to cases where it is apparent by 
the acts of the parties that they are not referable to the con- 
tinuance of the old relation. 6 Thus, a solicitor acting for 



'Armstrong v. Katterhorn, 11 
Ohio, 265; Anthony v. Leftwich, 3 
Rand. 238; Jones v. Peterman, 3 
Serg. & R. 543, 8 Am. Dec 672; 
Johnston v. Glancy, 4 Blackf . 94, 28 
Am. Dec. 45; Crawford v. Wick, 
18 Ohio St. 190, 98 Am. Dec. 103. 

* Davis v. Moore, 9 Rich. 215. 
See Nay v. Morgrain, 24 Kan. 75. 

6 Rankin v. Simpson, 19 Pa. St. 
471, 57 Am. Dec. 668. See Brawdy 
v. Brawdy, 7 Pa. St 157; Williams 
v. Landman, 8 Watts & S. 55. The 
possession of a tenant under a lease 
is referable to the lease and not 
to the contract: Jenning v. Miller, 
48 Or. 201, 85 Pac. 715; Winslow v. 
Baltimore etc R. Co., 188 U. S. 
646, 47 L. ed. 635, 23 S. Ct. 443; 
Linn v. McLean, 85 Ala. 250, 4 So. 
777; Billingslea v. Ward, 33 Md. 
48; Mahana v. Blunt, 20 Iowa, 142; 
Lamme v. Dodson, 4 Mont. 560, 
2 Pac 298; Cole v. Potts, 10 N. J. 



Eq. 67; Messmore v. Cunningham, 
78 Mich. 623, 44 N. W. 145. The 
possession must be wholly that of 
the purchaser and not shared with 
the seller . Peek v. Peek, 77 Cal. 
106, 1 L.R.A. 185, 19 Pac 227, 11 
Am. St Rep. 244; Price v. Lloyd, 
31 Utah, 86, 8 L.R.A.(N.S.) 870, 
86 Pac. 767; Bresnahan v. Bresna- 
han, 71 Minn. 1, 73 N. W. 515; 
Trammell v. Craddock, 93 Ala. 450, 
9 So. 587; Cuddy v. Brown, 78 111. 
415; Gorham v. Dodge, 122 111. 528, 
14 N. E. 44; Standard v. Standard, 
223 III. 255, 79 N. E. 92; Baldwin v. 
Baldwin, 73 Kan. 39, 4 L.R.A. 
(N.S.) 957; Johns v. Johns. 67 Ind. 
440; Cooley v. Lobdell, 153 N. Y. 
596, 47 N. E. 783; Gallagher v. Gal- 
lagher, 31 W. Va. 9, 5 S. E. 297; 
Woods v. Stevenson, 43 W. Va. 
149, 27 S. E. 309. 

6 Spalding v. Conzelman, 30 Mo. 
177; Blanchard v. McDougal, 6 



236 



THE LAW OF DEEDS. 



[CHAP. VI. 



both parties was Instructed by the lessee, at the request of the 
lessor, to prepare a written lease in accordance with the terms 
previously agreed upon; a draft contract was written out by 
the solicitor from a memorandum made by him, and this con- 
tract was given to the lessor for his approval. He placed the 
lessee in possession, and instructed the solicitor to draw a lease 
conforming to the draft contract. The lessor objected to the 
lease when presented to him, and gave the tenant notice to 
quit. The agreement was enforced on the ground that there 
had been part performance. 7 So also where a tenant in com- 
mon takes actual and absolute possession of every part of a 
tract of land under a parol agreement for its purchase, and 
pays all of the purchase price and makes valuable improve- 
ments, there is such performance as takes the contract out of 
the statute. 8 

§ 157. Possession upon a parol partition. — If followed 
by an actual possession, a partition by parol of a tract of land 



Wis. 167, 70 Am. Dec. 458; Dowell 
v. Dew, 1 Younge & C. Ch. 345; 
Spear v. Orendorf, 26 Md. 37. 

7 Pain v. Coombs, 1 De Gex & J. 
34. Where a father verbally agreed 
with his son that the land for which 
he (the father )held a written con- 
tract of purchase should be divided 
in equal parts between them, and 
after conveyance by the vendor, the 
father and son each remained in 
possession of his respective allot- 
ment during the father's life, it was 
held that part performance took 
the agreement out of the statute of 
frauds: Rhine v. Robinson, 27 Pa. 
St. 30. See Lee v. Lee, 9 Pa. St. 
169; Stockley v. Stockley, 1 Ves. & 
B. 23; Neale v. Neale, 1 Keb. 672. 

8 O'Brien v. Knotts, 165 Ind. 308, 
75 N. E. 594. As the court says in 



Phillips v. Jones, 79 Ark. 100, 9 A. 
& E. Ann. Cas. 131, "Where the 
alleged purchaser is already in pos- 
session as tenant or otherwise, and 
merely continues in possession after 
making the contract, that alone is 
not sufficient to take the case out of 
the operation of the statute. Un- 
der those circumstances the posses- 
sion is referable to the original 
holding as tenant or otherwise. 
Browne, Stat. Frauds, Sec. 476 
. . . "yet when [continued pos- 
session is] accompanied by some 
further facts, such as payment of 
part of the purchase price or mak- 
ing substantial and valuable im- 
provements which characterize the 
continued possession and make it 
referable to the new relation cre- 
ated by the contract the two to- 
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owned by several grantees is valid and obligatory. 9 But it 
will not have this effect unless there be a transfer of posses- 
sion. 1 "What, then, it is asked, can there be no sale of land 
by parol among tenants in common where all are in posses- 
sion? Certainly not, because the statute of frauds and per- 
juries forbids, and there cannot be such part performance as 
would take it out of the operation of that wise and salutary 
rule of titles." 2 Where a mother and son, tenants in com- 
mon of land, made an oral agreement for the sale of 
the mother's undivided half to the son, in consideration of 
the payment by him to his brother of a certain sum of money, 
and of an agreement to support the mother during the rest 
of her life, and the son, having fully performed the condi- 
tions, managed the land, made valuable improvements thereon, 
and retained possession of it, it was held that he was entitled 
to a conveyance. 8 : 

§ 158. Disputed boundaries. — An agreement between 
parties to hold in severalty certain portions of land, the title 
to which is in dispute, will be valid if followed by possession.* 
An agreement for the settlement of a disputed boundary is 
not considered a conveyance of an interest in land. 6 If made 



gether are sufficient to satisfy the 
statute." On this subject see note, 
Vol. 9 A.&E. Ann. Cas. 135. 

»Ebert v. Wood, 1 Binn. 216, 2 
Am. Dec. 436; Corbin v. Jackson, 
14 Wend. 619, 28 Am. Dec. 550: 
William v. Pope, Wright, 406; Pi- 
att v. Hubbell, 5 Ohio, 243; Cum- 
mins v. Nutt, Wright, 713; Cal- 
houn v. Hays, 8 Watts & S. 127, 42 
Am. Dec. 275; Wilday v. Bonney, 
31 Miss. 644. See, also, Jones v. 
Jones, 103 N. Y. S. 141, 118 App. 
Div. 148. 

1 Slice v. Derrick, 2 Rich. 627. 



See Sweeny v. Miller, 34 Me. 388; 
Young v. Frost, 1 Md. 377. 

2 Woodward, J., in Workman v. 
Guthrie, 29 Pa. St. 495, 72 Am. Dec. 
654. 

» Littlefield v. Littlefield, 51 Wis. 
23. 

* City of Natchez v. Vandervelde, 
31 Miss. 706, 66 Am. Dec. 581; 
Fleming v. Baker, 12 Ida. 346, 85 
Pac. 1092. See, also, Weaver v. 
Shipley, 127 Ind. 526, 27 N. E. 146. 

5 Houston v. Mathews, 1 Yerg. 
116; Betts v. Brown, 3 Mo. App. 
20; Ambler v. Cox, 20 N. Y. Sup. 
Ct 295. 
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by parol, and accompanied by possession, it will, therefore, be 
binding. 6 

§ 159. Parol exchange. — A parol exchange of lands 
is subject to the same rules as a parol sale, and specific per- 
formance will be decreed when there has been part perform- 
ance. 7 Where two parties enter into an agreement whereby 
one agrees to exchange his land for the other's and a sum of 
money, and the former has wholly performed his agreement 
and the latter has partly performed his, the former is entitled 
to a decree for specific performance, aside from the question 
whether the memorandum of agreement was made in com- 
pliance with the statute of frauds. 8 The part performance 
should not consist of the payment of money only. 9 Taking 
of possession or making improvements is considered part per- 
formance. 1 The execution of a conveyance is not of itself 
part performance. 2 But if possession has been taken under 
the conveyance, the possession will be a factor. 8 Possession 



6 Jackson v. Van Corlaer, 11 
Johns. 123; Boyd v. Graves, 4 
Wheat. 513, 4 L. ed. 628; Lindsay v. 
Springer, 4 Har. (Del.) 547; Jack- 
son v. Dysling, 2 Caines, 198; Ful- 
ler v. County Commrs., 15 Pick 81 ; 
Blair v. Smith, 16 Mo. 273; Kip v. 
Norton, 12 Wend. 127, 27 Am. Dec. 
120; Adams v. Rockwell, 16 Wend. 
285; Yarborough v. Abernathy, 
Meigs, 413; Davis v. Townsend, 10 
Barb. 333, McCoun, J., dissenting; 
Waterman on Specific Perform- 
ance, § 278. See, also, Gilchrist v. 
McGee, 9 Yerg. 455 ; May v. Bask- 
in, 12 Smedes & M. 428; Carroway 
v. Anderson, 1 Humph. 61. 

7 Moss v. Culver, 64 Pa. St. 414, 
3 Am. Rep. 601 ; Reynolds v. Hew- 
ett, 27 Pa. St. 176; Johnston v. 
Johnston, 6 Watts, 370; Caldwell v. 
Carrington, 9 Peters, 86, 9 L. ed. 



60; Beebe v. Dowd, 22 Barb. 255; 
Bennett v. Abrams, 41 Barb. 619; 
Parrill v. McKinley, 9 Gratt. 1, 58 
Am. Dec. 212; Miles v. Miles, 8 
Watts & S. 135. See Ryan v. Tom- 
linson, 39 Cal. 639. 

8 Bigelow v. Armes, 108 U. S. 
10, 27 L. ed. 631. 

9 Brandeis v. Neustadtl, 13 Wis. 
142; Guthrie v. Anderson, 47 Kan. 
383, 28 Pac. 164. 

1 Far well v. Johnson, 34 Mich. 
342; Fitzsimmons v. Allen, 39 111. 
440; Hunkins v. Hunkins, 65 N. H. 
95, 18 Atl. 655; Baker v. Allison, 
186 111. 613, 58 N. E. 233. 

2 Wright v. Bearrow, 13 Tex. 
Civ. App. 146, 35 S. W. 190. 

«McClure v. Otrich, 118 111. 320, 
8 N. E. 784; Roberge v. Winne, 144 
N. Y. 709, 39 N. E. 631 ; Randall 
v. Latham, 36 Conn. 48; Hunt v. 
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taken both by the vendor and the vendee will be sufficient even 
though deed may have been executed. 4 

§ 160. Erection of improvements. — The erection of 
improvements by a vendee under a parol contract is one of 
the most unambiguous acts of part performance by which the 
contract may be removed from the statute. 5 The improve- 
ments must be of such a character that the existence of a con- 
tract for the sale of the property might naturally be inferred 



Turner, 9 Tex. 385, 60 Am. Dec. 
167; Stewart v. Smith, 6 Cal. App. 
152, 91 Pac 667. See Pearsall v. 
Henry, 153 Cal. 314, 95 Pac 154. 

♦Gilbert v. Sleeper, 71 Cal. 290, 
12 Pac. 72; McLure v. Tennville, 
89 Ala. 572, 8 So. 60; Baldwin v. 
Thompson, 15 Iowa, 504; Parrell v. 
McKinley, 9 Gratt 1, 58 Am. Dec 
21Z 

5 O'Neill v. Martin, 26 Kan. 494; 
Crook v. Corporation of Seaford, 
Law R. 6 Ch. 551, 10 Eq. 678; Drum 
v. Stevens, 94 Ind. 181 ; Williams v. 
Evans, Law R. 19 Eq. 547; Newton 
v. Swazey, 8 N. H. 9; Wells v. 
Stradling, 3 Ves. 378; Savage v. 
Foster, 5 Vin. Abr. 524, pL 43; 
Stockley v. Stockley, 1 Ves. & B. 
23; Sutherland v. Briggs, 1 Hare, 
26; Toole v. Medlicott, 1 Ball & B. 
393; Mundy v. Jolliffe, 5 Mylne & 
C. 167; Surcome v. Pinniger, 3 
De Gex, M. & G. 571; Annan v. 
Merritt, 13 Conn. 478; Dugan v. 
Coh ille, 8 Tex. 126; Grant v. Ram- 
sey, 7 Ohio St 157; Blackney v. 
Ferguson, 3 Eng. 272; Casler v. 
Thompson, 3 Green Ch. 59; Mason 
v. Wallace, 3 McLean, 148; Stater 
v. Hill, 10 Ind. 176; Mortimer v. 
Orchard, 2 Ves. 243; Wheeler v. 
D'Esterre, 2 Dow. 359; Norris v. 



Jackson, 10 Week. R. 228; Kidder 
v. Barr, 35 N. H. 236; Mims v. 
Lockett, 33 Ga. 9; Williston v. Wil- 
liston, 41 Barb. 635; Hoffman v. 
Fett, 39 Cal. 109; Green v. Finin, 
35 Conn. 178; Cummings v. Gill, 6 
Ala. 562; Despain v. Carter, 21 Mo. 
331; Neatherly v. Ripley, 21 Tex. 
434; School District v. Macloon, 4 
Wis. 79; Wilson v. West H. Ry. 
Co., 2 De Gex, J. & S. 475; Wilton 
v. Harwood, 23 Me. 133, 134; Mil- 
ler v. Tobie, 41 N. H. 84; Massey 
v. Mcllwain, 2 Hill Ch. (S. C) 
421 ; Finucane v. Kearney, Freem. 
(Miss.) 65; Outenhouse v. Burle- 
son, 11 Tex. 87; Johnson v. Mc- 
Gruder, 15 Mo. 365 ; Blunt v. Tom- 
lin, 27 111. 93; Mason v. Blair, 33 
111. 194; Wetmore v. White, 2 
Caines Cas. 87, 109, 2 Am. Dec 
323; Adams v. Rockwell, 16 Wend. 
285; Moreland v. Lemasters, 4 
Blackf. 383; Brock v. Cook, 3 Por- 
ter, 464; Harder v. Harder, 2 Sand. 
Ch. 17; Martin v. McCord, 5 
Watts. 493, 30 Am. Dec 342; Sy- 
ler v. Eckhart, 1 Binn. 378; Sim- 
moDS v. Hill, 4 Har. & McH. 252, 
1 Am. Dec. 398; Shirley v. Spen- 
cer, 4 Gilm. 583; Brock v. Cook, 
3 Port. 464; Edwards v. Fry, 9 
Kan. 417; Clayton v. Frazier, 33 
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from their erection; and the party making them must have 
done so on the faith of the contract. 6 This is but a statement 
of the same rule that applies to the transfer of possession 
when claimed as part performance. When, therefore, such 
relations exist between the owner and the person making the 
improvements that the existence of a contract of sale is not a 
natural and probable inference, the erection of improvements 
alone will not avail as part performance. A contract would 
not necessarily be inferred, for example, in a case where the 
improvements were made by a son on land owned by his 
father. 7 



Tex. 91 ; Gregg v. Hamilton, 12 
Kan. 333; Johnson v. Bowden, 37 
Tex. 621; Howe v. Rogers, 32 Tex. 
218; Freeman v. Freeman, 43 N. 
Y. 34, 3 Am. Rep. 657; Patterson 
v. Copelarid, 52 How. Pr. 460; Per- 
kins v. Hadsell, 50 111. 216; Ingles 
v. Patterson, 36 Wis. 373; Thorn- 
ton v. Henry, 2 Scam. 218; Kelley 
v. Stanberry, 13 Ohio, 408; Haines 
v. Haines, 6 Md. 435; Vickers v. 
Sisson, 10 W. Va. 12; Tracy v. 
Tracy, 14 W. Va. 243; Morin v. 
Martz, 13 Minn. 191; Underhill v. 
Williams, 7 Blackf. 125; Shepherd 
v. Bevin, 9 Gill. 31; Jamison v. 
Dimock, 95 Pa. St. 52; Farley v. 
Stokes, 1 Sel. Eq. Cas. (Pa.) 422. 
But see Barnes v. Boston etc R. 
R. Co., 130 Mass. 388; Hibbert v. 
Aylott, 52 Tex. 530; Ballard v. 
Ward, 89 Pa. St. 358; Irwin v. 
Dyke, 114 III. 302; Anderson v. 
Shockley, 82 Mo. 250; Drum v. 
Stevens, 94 Ind. 181; Potter v. 
Jacobs, 111 Mass. 32; Montgomery 
v. Carlton, 56 Tex. 361 ; Bard v. 
Elston, 31 Kan. 274; Ballard v. 
Ward, 89 Pa. St. 358; Littlefield 
v. Littlefield, 51 Wis. 23; Halsey v. 



Peters, 79 Va. 60; Tracy v. Tracy, 
14 W. Va. 243. 

6 Hamilton v. Jones, 3 Gill & J. 
127; Byrne v. Romaine, 2 Edw. Ch. 
445; Carlisle v. Fleming, 1 Har. 
(Del.) 421 ; Peckham v. Barker, 8 
R. I. 17; Spaulding v. Congelman, 
30 Mo. 177; Wood v. Thoxnly, 58 
111. 464. 

7 Eckert v. Eckert, 3 Pa. 332; 
Haines v. Haines, 6 Md. 435. Spe- 
cific performance will be decreed 
where in addition to possession val- 
uable improvements are erected on 
the land to be conveyed: McFad- 
den v. Allen, 134 N. Y. 489, 19 
L.R.A. 446, 32 N. E. 21; Bard v. 
Elston, 31 Kan. 274, 74 Pac. 279; 
Burnell v. Bradbury, 67 Kan. 762, 
74 Pac. 279; Calanchini v. Bran- 
stetter, 84 Cal. 249, 24 Pac. 149; 
Moulton v. Harris, 94 Cal. 420, 29 
Pac. 706; Morrison v. Peay, 21 
Ark. 110; While v. Mitchell, 69 Ga. 
759; Evans v. Miller, 38 Minn. 245, 
36 N. W. 640; Mournin v. Trainor, 
63 Minn. 230, 65 N. W. 444; Fall 
v. Hazelrigg, 45 Ind. 576, 15 Am. 
Rep. 278; Armstrong v. Fearnaw, 
67 Ind. 429; Drum v. Stevens, 94 
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§ 161. Nature of improvement. — The improvements 
must be permanent and of such a nature that damages would 
not afford compensation. 8 Performance or a willingness and 
readiness to perform must be shown on the part of the vend- 
ee, although possession has been delivered and improvements 
erected. 9 Where a father made an oral agreement to buy for 
his son a tract of land in consideration of his relinquishing 
his intention to depart from the State, and a sum of money 
that was offered to him to go with, and the father had the 
deed made out in his own name, but the son entered upon the 



Ind. 181; Weaver v. Shipley, 127 
Ind. 526, 27 N. E. 146; Starkey 
v. Starkey, 136 Ind. 349, 36 N. E. 
287; Shearer v. Gibson, 123 Mich. 
467, 82 N. W. 206; Felt v. Felt, 
155 Mich. 237, 118 N. W. 953; Hays 
v. Kansas City etc. R. Co., 108 Mo. 
544, 18 S. W. 1115; Ready v. 
Schmith, 52 Or. 196, 95 Pac. 817; 
Finlen v. Heinze, 32 Mont. 354, 80 
Pac 918; Taylor v. Rowland, 26 
Tex. 293; Cox v. Bray, 28 Tex. 
247; Hart v. Carroll, 85 Pa. St. 
508; Eberly v. Lehman, 100 Pa. St. 
542; Wall v. Minneapolis etc. R. 
Co., 86 Wis. 48, 56 N. W. 367; 
Pcery v. Elliott, 101 Va. 709, 44 
S. E. 919; Neece v. Neece, 104 Va. 
343, 51 S. E. 739; McKay v. Cal- 
derwood, 37 Wash. 194, 79 Pac. 
629; Peterson v. Hicks, 43 Wasb. 
412, 86 Pac. 634. 

8 Dougan v. Blocher, 24 Pa. St. 
28. See, also, O'Reilly v. Thomp- 
son, 2 Cox, 271; South Wales R. 
R. Co. v. Wythes, 1 Kay & J., 186; 
Easton v. Easton, 61 Tex. 225. The 
character of improvements neces- 
sary to take out of the statute 
has been variously described as val- 
uable and permanent: Latimer v. 
Hamill, 5 Ariz. 274, 52 Pac. 364; 
Deeds Vol. L— 16. 



Burris v. Landers, 114 Cal. 310, 
46 Pac. 162; Churchill v. Russell, 
148 Cal. 1, 82 Pac. 440; Fouts v. 
Roof, 171 111. 568, 50 N. E. 653; 
Gaines v. Kendall, 176 111. 228, 52 
N. E. 141. Or lasting and valu- 
able: Elsbury v. Shull, 32 Ind. App. 
556, 70 N. E. 287. Or extensive 
alterations: Harrell v. Sonnabend, 
191 Mass. 310, 77 N. E. 764. But 
ordinary repairs and changes are 
not sufficient: Buhler v. Trombly, 
139 Mich. 557, 102 N. W. 647. 

9 Simmons v. Hill, 4 Har. & 
McH. 259, 1 Am. Dec 398. Pur- 
chase money must be paid or ten- 
dered: Holmes v. Holmes, 44 HI. 
168; McClellan v. Darrah, 50 111. 
249. But see King v. Thompson, 
9 Peters, 204, 9 L. ed. 102; Haines 
v. Haines, 6 Md. 435. See Brown 
v. Jones, 46 Barb. 400; McCoy v. 
Hughes, 1 Greene, 370. Where pos- 
session was taken and improve- 
ments made, but against the vend- 
or's objection until the payment 
of the purchase money, specific per- 
formance was enforced : Potter v. 
Jacobs, 111 Mass. 32; Zimmerman 
v. Wengert, 31 Pa. St. 401 ; North- 
rop v. Boone, 66 111. 368; Miller v. 
Ball, 64 N. Y. 286. 
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land and made both temporary and permanent improvements, 
it was held that the heirs of the son were entitled to a convey- 
ance. 1 And so where under a parol agreement between a 
father and son that the former should convey land to the lat- 
ter, the title to vest at the father's death, the fact that pay- 
ment of the purchase money was made by five years' Jabor, 
and that the son took possession and made permanent improve- 
ments, is sufficient to entitle the son to a decree of specific per- 
formance, and this right is unaffected by the fact that the 
father paid the taxes and received each year one-third of the 
crop. 2 

§ 162. Compensation for improvements. — If through 
any infirmity in the contract it cannot be specifically enforced, 
the vendee will be entitled to the repayment of the purchase 
money and compensation for the improvements, with a deduc- 
tion of the amount of the rents and profits. 8 And, as against 
the vendor and creditors, it is held that the vendee has a lien 
upon the land for his improvements. 4 But it seems he has 
not the right to retain possession until compensation has been 
made to him for his improvements. 6 Clearing up the land, 
or bestowing labor and skill upon its cultivation, will be con- 
sidered as the making of improvements. 6 Where an owner 



1 Bohanan v. Bohanan, 96 111. 
591. 

* McDowell v. Lucas, 97 111. 489. 

3 Fox v. Longly, 1 Marsh. A. K. 
388; Lord Pengall v. Ross, 2 Eq. 
Cas. Abr. 46, pi. 12; Parkhurst v. 
Van Cortlandt, 1 Johns. Ch. 273; 
Dunn v. Moore, 3 Ired. Eq. 364; 
Harden v. Hays, 9 Pa. St. 151; 
Baker v. Carson, 1 Dev. & B. Eq. 
381 ; Albea v. Griffin, 2 Dev. & B. 
Eq. 9; Goodwin v. Lyon, 4 Port. 
297; Evans v. Battle, 19 Ala. 398; 
Ridley v. McNairy, 2 Humph. 174; 
Ackerman v. Ackerman, 24 N. J. 



Eq. 315; Avermeyer v. Koerner, 
32 P. F. Smith (Pa.) 517; Deisher 
v. Stein, 34 Kan. 39. 

* Rucker v. Abell, 8 Mon. B. 566, 
48 Am. Dec. 406. 

5 Harden v. Hays, 9 Pa. St. 151. 
See West v. Flannagan, 4 Md. 36. 
The improvements must have been 
a benefit to the property and a sac- 
rifice to the party by whom they 
were made : Gangwer v. Fry, 17 Pa. 
St. 491, 55 Am. Dec. 578; Moote v. 
Scriven, 33 Mich. 500. 

6 Patterson v. Copeland, 52 How. 
Pr. 460; McCarger v. Rood, 47 Cal. 
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of land three days after making a parol agreement to convey 
it, died, leaving three minor children, and the vendee subse- 
quently entered upon the land and made valuable improve- 
ments, it was held that the performance of this parol agree- 
ment, notwithstanding the failure to give notice to the vendee 
by the children not to make the improvements, would not be 
enforced against them. 7 If the purchaser has entered into 
possession and erected valuable improvements upon the faith 
of his purchase, and the contract is of such a nature that 
specjfic performance cannot be decreed, the vendor, it is true, 
may be forced to refund the purchase money and to pay the 
actual value of the improvements. But to enable the purchaser 
to recover, he must himself be free from fault, and the fail- 
ure to decree specific performance must be by reason of some 
defect in the contract or noncompliance with the statute of 
frauds. 8 If the purchaser fails to maintain his right of action 
because of his own laches, negligence, and general disregard 
of his duties, and not because of any technical defect in the 
form of the contract, he is not entitled to recover for the im- 
provements made by him. 9 

§ 163. Benefit from the use of the land. — As it is said 
that the statute must prevail in all cases except when it would 
be a fraud on a party not to enforce specific performance, it 
is interesting to inquire what the result will be when the ad- 
vantages or benefits received or realized by a party in pos- 
session from the rents, issues, and profits, equal or exceed the 
value of the improvements placed on the land by him. It may 
be said that as the party has been fully compensated for all 
loss and damage he has sustained by his possession, labor, and 
improvements, there should be no ground for a departure from 
the statute. 



38; Morrison v. Peay, 21 Ark. 110. 
See Harder v. Harder, 2 Sand. 
Cb. 19. 

7 Ryan v. Wilson, 56 Tex. 36. 



*Chabot v. Winter Park Co., 34 
Fla. 258, 43 Am. St. Rep. 192. 

9 Chabot v. Winter Park Co., 34 
Fla. 258, 43 Am. St. Rep. 192. 
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§ 164. One view. — On one hand, the rule is laid down 
that compensation is never permitted in cases of this charac- 
ter to excuse the performance. The reason given is, that the 
party has so far executed his portion of the contract, that he 
is entitled to an execution of it, and compensation in place of 
this execution is not what he contracted to have. In the lan- 
guage of the court: "All the courts require is proof of the 
agreement, and that it has been so far partly executed as to 
let the purchaser into the possession under it, and that he has 
made valuable improvements on the land, and a performance 
will be decreed. To allow parties in avoidance of this rule to 
go farther and inquire whether injury has in fact resulted, or 
whether the corresponding benefits already received have not 
fully compensated for the change of possession and improve- 
ments, in order to bring the case back within the operation of 
the statute, would be to inaugurate an entirely new rule on 
this subject, and add greatly to the complication of this al- 
ready embarrassing question, and would be wholly changing 
the rights of the party under the agreement. Such an inquiry 
would always arise in those cases where a bare possession is 
relied upon to take the case out of the statute, and that has 
always been held to be sufficient for that purpose, yet the in- 
quiry never has been gone into, or, if so, has universally been 
disallowed by the courts." 1 

§ 165 Opposite view. — On the other hand, it is as- 
serted that when compensation has been made to a purchaser 
for his improvements, or where his receipts by virtue of his 
possession more than balance his expenditures for improve- 
ments, they will not avail him as a ground for specific execu- 
tion. 8 

1 Mims v. Lockett, 33 Ga. 9, 17. Wack v. Sorber, 2 Whart. 387, 30 

2 Ann Berta Lodge v. Leverton, Am. Dec. 269; Ash v. Daggy, 6 
42 Tex. 18; Eckert v. Eckert, 3 Pa. Port. (Ind.) 259. 

332; Eason v. Eason, 61 Tex. 225; 
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§ 166. Comments. — We think the true rule to be that 
when a party has made improvements, the court will properly 
refuse to enter into a speculation as to the value of the im- 
provements ; or attempt to solve the question whether the pur- 
chaser has or has not been fully compensated by the rents and 
profits derived from the use of the land. One cogent reason 
that may be given for this view is that if this is not the true 
rule, and the relation of landlord and tenant did not exist, it 
would follow that the purchaser is a trespasser. The vendor 
under these circumstances would, hence, be himself legally en- 
titled to the profits. The decisions of the courts in Pennsyl- 
vania show a strong inclination to disregard the entire doc- 
trine of part performance; and it is extremely doubtful 
whether these decisions would be regarded as authority else- 
where. By one author it is said that, "it is, however, well set- 
tled that possession alone without payment or other acts of 
ownership, is sufficient part performance of a verbal contract 
for land to sustain a decree for its specific execution." 3 

§ 167. Parol contract for conveyance of land between 
parent and child. — It requires stronger and more convinc- 
ing evidence to establish a contract between a parent and child, 
or between others bearing a similar family relation, than it 
does to prove a contract between strangers. 4 Therefore, it is 



8 Browne on Statute of Frauds, 
§ 467. And see the same authori- 
ty, § 469. See, also, 2 Story's Eq. 
Juris., § 761, 2 Greenl. Cruise, tit. 
32, ch. 3, 32, 33. 

4 Poorman v. Kilgore, 26 Pa. St. 
365, 67 Am. Dec. 425; Eckert v. 
Mace, 3 Pen. & W. 364. See, also, 
Shellhammer v. Ashbaugh, 83 Pa. 
St. 24; Sower v. Weaver, 84 Pa. 
St. 262; King v. Thompson, 9 Pe- 
ters, 204, 9 L. ed. 102. In Poor- 
man v. Kilgore, supra, the court 
say: "We may notice still another 



principle of law that is applied very 
beneficially to restrain the excep- 
tion to the statute, and which is of 
especial importance in this case, 
though its application is not pecu- 
liar to cases under this statute. We 
allude to the law of evidence that 
grows out of the family relation. 
It is so usual and natural for chil- 
dren to work for their parents even 
after they arrive at age, that the 
law implies no contract in such 
cases; and it is so natural for par- 
ents to help their children by giv- 
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not a proper inference, in the absence of other evidence, that 
the land was given to the son by the father, from the circum- 
stances that the son went into possession, made improvements, 
and paid the taxes; nor is sufficient evidence of a gift sup- 
plied by loose declarations of the father that the land was his 
son's property* But while it requires stronger evidence to 
constitute proof, yet when the contract is satisfactorily shown, 
it will, if sufficient equitable considerations exist, be enforced 
as in other cases. A verbal agreement was made by a father 
to convey to his son, a minor, a tract of land, if the son would 
remain with him and work for him until he attained his ma- 
jority. The son continued in his employment until he had 
passed his majority, when the father renewed the promise and 
caused the land to be transferred on the tax-list to the son, 
who relying on his father's promise took possession of the land 



ing them the use of a farm or 
house, and then to call it theirs, 
that no gift or sale of the proper- 
ty can he inferred from such cir- 
cumstances. It is so entirely usu- 
al to call certain books, or uten- 
sils, or rooms, or houses, hy the 
name of the children who use them, 
that it is no evidence at all of their 
title as against their parents, but 
only a mode of distinguishing the 
rights which the parents have al- 
lotted to the children as against 
each other, and in subjection -to 
their own paramount right. The 
very nature of the relation, there- 
fore, requires the contracts be- 
tween parents and children to be 
proved by a kind of evidence that 
is very different from that which 
may be sufficient between strangers. 
It must be direct, positive, express, 
and unambiguous. The terms must 
be clearly defined, and all the acts 
necessary for its validity must have 
especial reference to it and noth- 



ing else. The importance of this 
rule is very apparent, for it re- 
quires but a glance over the cases 
of this class to discover how sad 
has been the experience of the 
courts in family disputes growing 
out of the exceptions which have 
been allowed to this statute, and 
how many and how distressing 
must have been the ruptures of the 
closest ties of kindred that have 
been produced and perpetuated by 
the encouragement thus given to 
try the experiment of extracting 
legal obligations out of acts of 
parental kindness/' 

5 Hugus v. Walker, 26 Pa. St. 
356; Cox v. Cox, 26 Pa. St. 375, 67 
Am. Dec. 432. To take out of the 
statute a parol sale of land by a 
father to his child, the evidence 
must show a change of possession 
or management which cannot be 
compensated in damages: Derr v. 
Ackcrman, 182 Pa. St. 591, 38 Atl. 
475. 
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and made valuable improvements. The father dying without 
executing a conveyance, a specific performance of the con- 
tract was decreed. 6 

§ 168. Consideration. — It is held that a son must be a 
purchaser for a valuable consideration, or have suffered some 
inconvenience, to entitle him to enforce a parol executory 
agreement to convey. And hence, where a promise is made 
by a father to devise certain lands to his son, the fact that 
the latter makes improvements, but not in consequence of the 
agreement, does not relieve the case from the operation of the 
statute. 7 

§ 169. Acts not considered part performance. — Hav- 
ing referred to the acts which are deemed a part performance, 
we now pass to the consideration of those which are not con- 
sidered sufficient to take a case out of the operation of the 
statute. A court of equity will not enforce a contract when 
reliance is placed solely upon such part performance as con- 
sists of acts done anterior to the contract. 8 These acts are 
not performed in execution of the agreement, and they are, in 
most cases, done by one party without the knowledge of the 
other. Where a vendor had verbally agreed with his vendee 



6 Atkinson v. Jackson, 8 Ind. 31. 
See Young v. Glendenning, 6 
Watts, 509, 31 Am. Dec. 492; Lob- 
dell v. Lobdell, 36 N Y. 327; 
Moore v. Pierson 6 Iowa, 279, 71 
Am. Dec. 409; Bright v. Bright 41 
111. 101 ; Hardesty v. Richardson 44 
Md. 617, 22 Am. Rep. 57; Galbraith 
v. Galbraith, 5 Kan. 402; Twiss v. 
George, 33 Mich. 253; Syler v. 
Eckhart, 1 Binn. 378; Willis v. Ma- 
thews, 46 Tex. 478; McCray v. Mc- 
Cray, 30 Barb. 633; France v. 
France, 8 N. J. Eq. 650; Shepherd 
v. Bevin, 9 Gill. 32. Where an 



agreement was made by a father 
to convey in return for his support 
and maintenance, it was on ac- 
count of part performance specifi- 
cally enforced: Davison v. Davi- 
son, 13 N. J. Eq. 246. See, also, 
Law v. Henry, 39 Ind. 414; For- 
ward v. Armistead, 12 Ala. 124, 
46 Am. Dec. 246. 

*McClure v. McClure, 1 Pa. St. 
374. 

8 Parker v. Smith, 1 Colly. C. C. 
608, 623; Dougan v. Blocker, 12 
Harris, 28; Eckert v. Eckert, 3 Pa. 
332. 
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to convey the land when the latter obtained a release from a 
third person, and he did so, paying a large sum for it, it was 
held that this was not part performance, but simply an act 
preparatory to the agreement. 9 Under a parol agreement for 
the sale of land, the vendor had drawn the deeds and written 
to the vendee that they were ready, and requested him to 
complete the transaction ; the vendee had deposited part of the 
purchase money with his agent, to be paid to the vendor upon 
the execution of the deeds, and the vendor had been so in- 
formed by the agent ; and finally 1;he vendee had taken posses- 
sion of the land without the vendor's permission. But these 
acts were not considered as constituting part performance. 1 
The making of a lease by a purchaser who had previously 
bound himself to lease the premises to a third person is not 
part performance. 2 And generally, such acts as are merely 
ancillary, or preparatory to the contract, as delivering ab- 
stracts of title, giving instructions for the drawing of leases 
or conveyances, visiting, examining, or measuring the land, 
appraising the value of the land, executing conveyances which 
the vendee had not accepted, are not considered as constitut- 
ing part performance. 8 



* O'Reilly v. Thompson, 2 Cox, 
271. Where a surveyor agrees to 
search for swamp lands in consid- 
eration of receiving a portion of 
them for his serivces, the rendition 
of such services by the surveyor is 
not such part performance that the 
contract will be enforced : Edwards 
v. Estell, 48 Cal. 194. See, also, 
North v. Forest, IS Conn. 400. 

1 Givens v. Calder, 2 Desaus, Eq. 
171, 2 Am. Dec. 686; Reeves v. Pye, 
1 Cranch, 219. See Townsend v. 
Hawkins, 45 Mo. 286. Where 
plaintiff had contributed his pro- 
fessional services toward the ac- 
quisition of defendant's title, un- 
der an agreement for a conveyance 



of a portion of it as his compensa- 
tion, and defendants were insolvent 
and claimed the land as exempt 
from execution, specific perform- 
ance was decreed: Chastain v. 
Smith 30 Ga. 96. See, also, Gos- 
den v. Tucker, 6 Munf. 1 ; Living- 
ston v. Livingston, 2 Johns. Ch. 
537. 

8 Whitchurch v. Bevis, 2 Bro. 
C. C. 559. See Whaley v. Bag- 
nell, 1 Brown Pari. C. 345. 

8 Cole v. White, cited 1 Bro. C. C. 
409; Whitbred v. Brockhurst, 1 
Bro. C. C. 412; Redding v. Wilkes, 
3 Bro. C. C. 400; Clerk v. Wright, 
1 Atk. 12; Hawkins v. Holmes, 1 
P. Wms. 770; Pembroke v. Thorpe, 
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§ 170. Payment of money merely is not part perform- 
ance. — At one time it was held that the payment of a part 
of the purchase money would take the case out of the statute. 4 
Subsequently the opinion prevailed that while payment of a 
small portion of the purchase price would not operate as part 
performance, yet the payment of a considerable part of it 
would be so considered. 5 But it is now settled law that the 
mere payment of the purchase money is not such an act of 
part performance as will entitle the vendee to the specific exe- 
cution of a parol contract for the sale of land. 6 



3 Lev. 437, n; Cooke v. Tombs, 2 
Anstr. 420; Montacute v. Maxwell, 
Strange, 236; Popham v. Eyre, 
Lofft, 786; Cooth v. Jackson, 6 Ves. 
12, 17, 41; Frame v. Dawson, 14 
Ves. 386; Stokes v. Moore, 1 Cox, 
219; Earl of Glengall v. Barnard, 
1 Keene, 769; Thynne v. Earl of 
Glengal, 2 Clark & F., N. S., 131; 
Phillips v. Edwards, 33 Beav. 440; 
Gratz v. Gratz, 4 Rawle, 441; 
Smith v. Smith, 1 Rich. Eq. 130, 
138. The right to redeem may be 
lost under a parol agreement and 
part performance thereof where it 
appears inequitable to permit re- 
demption : Ferguson v. Boyd. See, 
also, 169 Ind. 537, 81 N. E. 71; 
Powell v. Crampton, 102 la. 364, 
71 N. W. 579; Spota v. Hayes, 73 
N. Y. Supp. 959, 36 Misc. 532; 
Commins v. Perry, 90 N. Y. Supp. 
92, 44 Misc. 458; Collins v. Green, 
40 Ind. App. 630, 82 N. E. 932; 
Longacre v. Longacre, 132 Mo. 
App. 190, 111 S. W. 855; Riddell v. 
Riddell, 70 Neb. 472, 97 N. W. 609. 
And the bar of the statute is not 
removed by the cutting of a por- 
tion of the growing grass under 
verbal contract for its sale : Ross 
v. Cook, 71 Kan. 117, 80 Pac. 38. 



See, also, in connection with sub- 
ject matter of this section: 
Scheuer v. Cochem, 126 Wis. 209, 
4 L.R.A.(N.S.) 427, 105 N. W. 573. 

4 ,Lacon v. Mertins, 3 Atk. 4; 
Wetmore v. White, 2 Caines' Cases 
in Error, 109, 2 Am. Dec. 323. 

5 Main v. Melbourn, 4 Ves. 720 ; 
Child v. Comber, 3 Lev. 423, n. 
See Wills v. Stradling, 3 Ves. 378; 
Simmons v. Cornelius, 1 Ch. Rep. 
241 ; Sugden on Vendors, ch. 8, § 3. 
In Townsend v. Houston, 1 Har. 
(Del.) 532, 27 Am. Dec. 732, pay- 
ment of a substantial portion of the 
purchase money, it was held, may 
constitute part performance. See 
Thompson v. Tod, 1 Peters C. C. 
388; Spear v. Orendorf, 26 Md. 37. 

«Neal v. Gregory, 19 Fla. 356; 
Parker v. Wells, 6 Whart. 153; 
Hood v. Bowman, Freem. (Miss.) 
290; O'Herlihy v. Hedges, 1 
Schoales & L. 129; Alsopp v. Pat- 
ten, 1 Vern. 472; M'Kee v. Phil- 
lips, 9 Watts, 85; Hughes v. Mor- 
ris, 2 De Gex, M. & G. 356; Cole 
v. Potts, 2 Stockt. Ch. 67; Ham v. 
Goodrich, 33 N. H. 32, 39; Smith 
v. Smith, 1 Rich. Eq. 130, 135 ; Pur- 
cell v. Miner, 4 Wall. 513, 18 L. 
ed. 435, Garner v. Stubblefield, 5 
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§ 171. Reasons for this rule, — One reason assigned 
for this rule is that the money may be repaid, and the parties 



Tex. 581. See, also, Leake v. Mor- 
ris, 2 Ch. Cas. 135; Lord Pengall 
v. Ross, 2 Eq. Cas. Abr. 46, pi. 12; 
Coles v. Trecothick, 9 Ves. 234; 
Jackson v. Cutright, 5 Munf. 303, 
308; Malhi v. Lassabe, 4 Ala. 712; 
Black v. Black, 15 Ga. 445; Hart v. 
McClellan, 41 Ala. 25i; Dugan v. 
Colville, 8 Tex. 126; Netherly v. 
Ripley, 21 Tex. 434; Blanchard v. 
McDougal, 6 Wis. 167, 70 Am. Dec. 
458; Wood v. Jones, 35 Tex. 64; 
Smith v. Finch, 8 Wis. 245; Parke 
v. Leewright, 20 Mo. 85; Workman 
v. Guthrie, 29 Pa. St. 495, 72 Am. 
Dec. 654; Lanz v. McLaughlin, 14 
Minn. 72; Blodge v. Hildreth, 103 
Mass. 424; Odell v. Montross, 68 
N. Y. 499; Cogger v. Lansing, 43 
N. Y. 559; Kidder v. Barr, 35 N. 
H. 235; Thompson v. Gould, 20 
Pick. 134; Glass v. Hulburt, 102 
Mass. 24, 3 Am. Rep. 418; Eaton 
v. Whitaker, 18 Conn. 222, 229, 44 
Am. Dec. 586; Allen's Estate, 1 
Watts & S. 383, 389; Rankin v. 
Simpson, 19 Pa. St. 471, 57 Am. 
Dec. 668; Church of the Advent 
v. Farrow, 7 Rich. Eq. 378; Wil- 
ber v. Paine, 1 Hamm. (Ohio), 
252; Sites v. Keller, 6 Hamm. 
(Ohio.), 483; Lewis v. Montgom- 
ery etc. Assn., 70 Ala. 276; Cronk 
v. Trumble, 66 111. 428; Letcher v. 
Cosby, 2 Marsh. A. K. 106; Baker 
v. Wiswell, 17 Neb. 52; Felton v. 
Smith, 84 Ind. 485; Wood v. Jones, 
35 Tex. 64; Kelly v. Kelly, 54 
Mich. 30; Forrester v. Flores, 64 
Cal. 24; Ann Berta Lodge v. Lever- 
ton, 42 Tex. 18; Temple v. John- 
son, 71 111. 13: Suman v. Springate, 



67 Ind. 115; Fraser v. Gates, 118 
111. 99. But see the cases in Iowa 
and Delaware, where payment in 
full is regarded as being sufficient 
to entitle a party to specific per- 
formance : Mau v. Jackman, 58 
Iowa, 359; Franklin v. Tuckerman, 

68 Iowa, 572; Stein v. Mysonger, 

69 Iowa, 512; Miller v. Nelson, 64 
Iowa, 458; Townsend v. Houston, 
1 Har. (Del.) 532, 27 Am. Dec. 732. 
If payment and other acts are re- 
lied upon, those other acts must 
be of such a character that a re- 
fusal to execute the agreement 
would be a fraud upon the pur- 
chaser: Horn v. Ludington, 32 
Wis. 73. See, also, Wilson v. Chi- 
cago etc. R. R. Co., 41 Iowa, 443. 
The insolvency of the vendor does 
not add to the right for specific 
performance: Townsend v. Fenton, 
32 Minn. 482. Part payment alone 
is not sufficient: Koenig v. Dohm, 
209 111. 468, 70 N. E. 1061; Riley 
v. Haworth, 30 Ind. App. 377, 64 
N. E. 928; Leis v. Potter, 68 Kan. 
117, 74 Pac. 622. Nor full pay- 
ment: Cooley v. Lobdell, 153 N. Y. 
596, 47 N. E. 783; Chamberlain v. 
Abrams, 36 Wash. 587, 79 Pac. 204 ; 
Cooper v. Colson, 66 N. J. Eq. 328, 
1 Am. & Eng. Ann. Cas. 997. But 
see Craver v. Spencer, 40 Fla. 135, 
23 So. 880; Oliver v. Powell, 114 
Ga. 592, 40 S. E. 826; Richardson v. 
Champion, 143 Mo. 538, 45 S. W. 
280; North v. Bunn, 122 N. E. 766, 
29 S, E. 776. Payment either part- 
ly or in full is not considered part 
performance: Franklin v. Matoa 
Gold Min. Co., 16 L.R.A.(N.S.) 
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thus restored to their former situation, and hence, there 
is no ground for equitable interference as full compensation 



381, 158 Fed. 941, 86 C. C. A. 145; 
Duff v. Hopkins, 33 Fed. 599; 
Small v. Northern Pac. R. Co., 20 
Fed. 753; Russell v. Briggs, 165 
N. Y. 509, 53 L.R.A. 556, 59 
N. E. 303; Fulton v. Jansen, 
99 Cal. 587; Robinson v. Driv- 
er, 132 Ala. 169, 31 So. 495; Un- 
derhill v. Allen, 18 Ark. 466; Kim- 
berly v. Fox, 27 Conn. 307; Les- 
ter v. Kinne, 37 Conn. 9; Price 
v. Price, 17 Fla. 605; Hawkins v. 
Hunt, 14 111. 42, 56 Am. Dec. 487; 
Rogan v. Arnold, 233 111. 19, 84 
N. E. 58 (affirming 135 111. App. 
281) ; Johnston v. Glancy, 4 Blackf. 
94, 28 Am. Dec. 45; Stafford v. 
Bartholomew, 2 Ind. 153; Cuppy v. 
Hixon, 29 Ind. 522; Gossard v. 
Ferguson, 54 Ind. 519; Carlisle v. 
Brennan, 67 Ind. 12; Green v. 
Groves, 109 Ind. 519, 10 N. E. 401; 
Puterbaugh v. Puterbaugh, 131 Ind. 
288, 15 L.R.A. 341, 30 N. E. 519; 
Nay v. Mograiii, 24 Kan. 75; God- 
dard v. Donaha, 42 Kan. 754, 22 
Pac. 708; Guthrie v. Anderson, 47 
Kan. 383, 28 Pac. 164; Douglass v. 
Snow, 77 Me. 91 ; Washington 
Brewery Co. v. Carry, (1892), 24 
Atl. 151; Peckham v. Balch, 49 
Mich. 179, 13 N. W. 506; Grind- 
ling v. Rehyl, 149 Mich. 641, 15 
L.R.A.(N.S.) 466, 113 N. W. 290; 
Townsend v. Fenton, 32 Minn. 482, 
21 N. W. 726, 30 Minn. 528, 16 N. 
W. 421; Bean v. Valle, 2 Mo. 126; 
Poland v. O'Connor, 1 Neb. 50, 93 
Am. Dec. 327; Baker v. Wiswell, 
17 Neb. 52, 22 N. W. Ill; Ducie 
v. Ford, 8 Mont. 233, 240, 19 Pac. 
414; Boulder Valley Ditch Min. etc. 
Co. v. Farnham, 12 Mont. 1, 29 
Pac. 277; Peters v. Dickinson, 67 
N. H. 389, 32 Atl. 154; Brown v. 
Drew, 67 N. H. 569, 42 Atl. 177; 



Cole v. Potts, 10 N. J. Eq. 67; 
Campbell v. Campbell, 11 N. J. Eq. 
268; Brown v. Brown, 33 N. J. Eq. 
650; Nibert v. Baghurst, 47 N. J. 
Eq. 201, 20 Atl. 252; Lippincott v. 
Bridgewater, 55 N. J. Eq. 208, 36 
Atl. 672; Bernheimer v. Berdon, 63 
N. J. Eq. 312, 49 Atl. 732; Coch- 
rane v. McEntee, (Ch. 1896), 31 
Atl. 279; Shipman v. Shipman, 65 
N. J. Eq. 556, 56 Atl. 694; Titus 
v. Taylor, (Ch. 1907), 65 Atl. 
1003; Sites v. Keller, 6 Ohio, 483; 
Pollard v. Kinner, 6 Ohio, 528; 
Halsell v. Renfrow, 14 Okla. 674, 
28 Pac. 118; Newkumet v. Kraft, 
10 Phila. 127; Sage v. McGuire, 4 
Watts. & S. 228; Hall v. Hall, 2 
McCord Eq. 269 ; Anderson v. 
Chick, Bailey Eq. 118; Hatcher v. 
Hatcher, McMull. Eq. 311; Boozer 
v. Teague, 27 S. C. 348, 3 S. E. 
551; Townsend v. Sharp, 2 Overt. 
192 ; Munk v. Weidner, 9 Tex. Civ. 
App. 491, 29 6. W. 409; Wright v. 
Bearrow, 13 Tex. Civ. App. 146, 35 
S. W. 190; McCarty v. May, (Civ. 
App. 1903), 74 S. W. 804; Jones v. 
Carver, 59 Tex. 293; Ward v. Stu- 
art, 62 Tex. 333; Sullivan v. 
O'Neill, ^6 Tex. 433, 1 S. W. 185 ; 
Bradley v. Owsley, 74 Tex. 69, 11 
S. W. 1052 (1892), 19 S. W. 340; 
Maxfield v. West, 6 Utah, 327, 23 
Pac. 754; Meach v. Stone, 1 D. 
Chipm. 182, 6 Am. Dec. 719; Jack- 
son v. Cutright, 5 Muns. 308; Gal- 
lagher v. Gallagher, 31 W. Va. 9, 
5 S. E. 297; Miller v. Lorentz, 39 
W. Va. 160, 19 S. E. 391; Biern 
v. Ray, 49 W. Va. 129, 38 S. E. 
530; Brandeis v. Meustadtl, 13 Wis. 
142; Starin v. Newcomb, 13 Wis. 
519; Horn v. Ludington, 32 Wis. 
73. 
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may be made. 7 Another reason advanced is that as part 
payment renders a verbal sale of goods binding, it is 
to be presumed that the omission of any such provision 
concerning the sale of real estate shows an intention 
that such a payment shall not have this effect. 8 But perhaps 
the best reason is that the payment of money by itself is not 
such an act as will "put the party into a situation which is a 
fraud upon him, unless the agreement is fully performed." * 

§ 172. When payment of money part performance. — 

But where a recovery of money paid by the party on the con- 
tract will not restore him to his former situation, payment of 
the purchase money may be considered an act of part perform- 
ance. 1 Thus, where a purchaser agreed to buy land of an 
owner on condition that a mortgagee should discharge a mort- 
gage upon the land, and there was a verbal agreement between 
all three that the mortgagee should receive a part of the con- 
sideration to be paid on the purchase, and that he should, at 
the same time, release the mortgaged premises, and, on the 
completion of the purchase, the purchaser paid the considera- 
tion money of which the mortgagee received the agreed sum, 
but declined to execute a release, he was compelled by the 
court, notwithstanding the statute, to do so. 8 



7 Neal v. Gregory, 19 Fla. 356; 
Clinan v. Cooke, 1 Schoales & L. 
22, 41. See Mialhi v. Lassabe, 4 
Ala. 710. 

8 Pomeroy on Specific Perform- 
ance, § 113 n. 

» Story's Eq. Juris., § 761 ; Tem- 
ple v. Johnson, 71 III. 13. 

iMalins v. Brown, 4 N. Y. 403; 
Morgan v. Milman, 3 De Gex, M. 
& G. 35, per Lord Cranworth; 
Rhodes v. Rhodes, 3 Sand. Ch. 279; 
German v. Machine, 6 Paige Ch. 
288; Van Duyne v. Vreeland, 1 
Beasl. 142, 151; Hill v. Gomme, 1 



Beav. 541; Davison v. Davison, 2 
Beasl. 246. 

2 Malins v. Brown, 4 N. Y. 403. 
See, also, Nunn v. Fabian, Law R. 
1 Ch. 35; Farwell v. Johnston, 34 
Mich. 342. But it has been held 
that the fact that the grantor is in- 
solvent does not alter the rule: 
Townsend v. Fenton, 32 Minn. 482. 
When payment is accompanied by 
taking possession or making im- 
provements or similar acts, it will 
authorize specific performance : 
Woodbury v. Gardner, 77 Me. 68; 
Jamison v. Dimock, 95 Pa. St. 52; 
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§ 173. Part performance by marriage. — "The subse- 
quent marriage is not deemed a part performance, taking the 
case out of the statute, contrary to the rule which prevails in 
other cases of contract. In this respect it is always treated 
as a peculiar case standing on its own ground." 8 But where 
there are other independent acts of part performance, and 
though they are connected with marriage, yet marriage is not 
relied upon as the only act, a parol agreement will be enforced 
as in other cases. 4 Thus, the taking of possession and the 
erection of improvements by the husband and wife are a suf- 
ficient part performance of a verbal promise before marriage 



Fitzsimmons v. Allen, 39 111. 440; 
Griffith v. Abbott, 56 Vt. 356; Fel- 
ton v. Smith, 84 Ind. 485; Day v. 
Cohn, 65 Cal. 508; Walker v. 
Owen, 79 Mo. 563; Anderson v. 
Shockley, 82 Mo. 250; Davison v. 
Davison, 13 N. J. Eq. 246; Armes 
v. Bigelow, 3 MacArthur (D. C), 
442; Green v. Jones, 76 Me. 563; 
Gupton v. Gupton, 47 Mo. 37 ; 
Bechtel v. Cone, 52 Md. 698; 
Marsh v. Davis, 33 Kan. 326; Mc- 
Clure v. Otrich, 118 111. 320; Tibbs 
v. Barker, 1 Blackf. (Ind.) 58; 
Bigelow v. Armes, 108 U. S. 10, 
27 L. ed. 631; Wendell v. Stone, 
39 Hun, 382; Watson v. Mahan, 
20 Ind. 223. 

8 Story's Eq. Juris., § 768. See 
Montacute v. Maxwell, 1 P. Wms. 
618; Taylor v. Beech, 1 Ves. Sr. 
297; Dundas v. Dutens, 1 Ves. Jr. 
199; Redding v. Wilkes, 3 Bro. C. 
C. 400; Warden % v. Jones, 23 Beav. 
487; Lassence v. Tierney, 1 Macn. 
& G. 551 ; Finch v. Finch, 10 Ohio 
St. 501 ; Worley v. Walling, 1 Har. 
& J. 208; Green v. Green, 34 Kan. 
740, 10 Pac. 156, 55 Am. Rep. 256; 
Peek v. Peek, 77 Cal. 106, 1 L.R.A. 



185, 19 Pac. 227, 11 Am. St. Rep. 
244; McAnnulty v. McAnnulty, 120 
111. 26, 11 N. E. 397, 60 Am. Rep. 
552; Richardson v. Richardson, 148 
111. 563, 26 L.R.A. 305, 36 N. E. 
608; Keady v. White, 168 111. 76, 
48 N. E. 314; Deshon v. Wood, 148 
Mass. 132, 1 L.R.A. 518, 19 N. E. 
1; Offutt v. Offutt, 106 Md. 236, 
12 L.R.A.(N.S.) 232, 67 Atl. 138, 
124 Am. St. Rep. 491; Welch v. 
Whelpley, 62 Mich. 15, 28 N. W. 
744, 4 Am. St Rep. 810; Hunt v. 
Hunt, 171 N. Y. 396, 59 L.R.A. 
306, 64 N. E. 159; Manning v. Ri- 
ley, 52 N. J. Eq. 39, 27 Atl. 810; 
Henry v. Henry, 27 Ohio St. 121; 
Adams v. Adams, 17 Or. 247; Han- 
non v. Hounihan, 85 Va. 429, 12 S. 
E. 157; Lloyd v. Fulton, 91 U. S. 
479, 23 L. ed. 363 ; Dygert v. Rem- 
erschnider, 32 N. Y. 629; Crane v. 
Gough, 4 Md. 316; Stoddert v. 
Tuck, 4 Md. Ch. 475. 

4 Hammersly v. De Biel, 12 Clark 
& F. 45, 64; Surcome v. Pinniger, 
3 De Gex, M. & G. 571 ; Ungley v. 
Ungley, Law R. 4 Ch. D. 73; Neale 
v. Neale, 9. Wall. 1, 19 L. ed. 590; 
Gough v. Crane, 3 Md. Ch. 119. 
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by the father of the husband to convey land to the wife in con- 
sideration of the contemplated marriage. 5 While marriage is 
not of itself part performance to take the case out of the stat- 
ute, yet if the marriage was brought about by a fraudulent 
contrivance such as a promise to execute a deed and there is an 
evasion of this promise by false representations, performance 
of the contract may be decreed. 6 The fraudulent contrivance, 
however, must have induced some unalterable change of con- 
dition. It was said by the court in Massachusetts : "The cases 
most frequently referred to are those arising out of agree- 
ments for marriage settlements. In such cases the marriage, 
although not regarded as a part performance of the agree- 
ment for a marriage settlement, is such an irretrievable change 
of situation, that if procured by artifice, upon the faith that 
the settlement had been made, or the assurance that it would 
be executed, the other party is held to make good the agree- 
ment, and not permitted to defeat it by pleading the statute." 7 



6 Neale v. Neale, 9 Wall. 1 ; Du- 
gan v. Gillings, 3 Gill Md. 138, 157, 
43 Am. Dec. 306; White v. Ingram, 
110 Mo. 474, 19 S. W. 827. 

6 Peek v. Peek, 77 Cal. 106, 1 
L.R.A. 185, 19 Pac. 227, 11 Am. St. 
Rep. 244; Green v. Green, 34 Kan. 



740, 10 Pac. 156, 56 Am. Rep. 256; 
Allen v. Moore, 30 Colo. 307, 70 
Pac. 682, 26 Colo. 197, 57 Pac. 698, 
77 Am. St. Rep. 255. 

» Glass v. Hubert, 102 Mass. 24, 
3 Am. Rep. 418. 
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PART I. 

FORM OF THE DEED, GENERALLY. 

§ 174. Form of the deed, generally. — No particular 
form is required to constitute a deed. All that is essential 
may be expressed in very brief language. Lord Coke re- 
marked that if a deed of feoffment be without premises, 
habendum, tenendum, reddendum, clause of warranty, etc., it 
is still a good deed; "for if a man by deed give land to an- 
other and to his heirs without more saying, this is good if he 
put his seal to the deed, deliver it, and make livery according- 
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ly." 1 Chancellor Kent, referring to this, observes: "In the 
United States, generally, the form of conveyance is very sim- 
ple. It is usually by bargain and sale, and possession passes 
ex vi facti under the authority of the local statute, without the 
necessity of livery of seisin, or reference to the statute of 

uses I apprehend that a deed would be perfectly 

competent, in any part of the United States, to convey the fee, 
if it was to be to the following effect : 'I, A B, in considera- 
tion of one dollar to me paid by C D, do bargain and sell [or 
in New York, grant] to C D, and his heirs [in New York, 
Virginia, etc., the words and his heirs may be omitted], the 
lot of land [describe it] ; witness my hand and seal/ etc. But 
persons usually attach so much importance to the solemnity 
of forms, which bespeak care and reflection, and they feel such 
deep solicitude in matters that concern their valuable interests 
to make 'assurance double sure, 5 that generally in important 
cases the purchaser would rather be at the expense of exchang- 
ing a paper of such insignificance of appearance for a convey- 
ance surrounded by the usual outworks, and securing respect, 
and checking attacks, by the formality of its manner, the pro- 
lixity of its provisions, and the usual redundancy of its lan- 
guage. The English practice and the New York practice, 
down to the present time, have been in conformity with the 
opinion of Lord Coke, that it is not advisable to depart from 
the formal and orderly parts of a deed which have been well 
considered and settled." 2 



*Co. Litt. 7 a. See, also, Wal- 
dron v. Pigeon Coal Co., 61 W. Va. 
280, 56 S. E. 492, Boyden v. Rob- 
erts, (Wis.) Ill N. W. 701. 

2 4 Kent's Com. 461. In Cross v. 
Weare Commission Co., 153 111. 499, 
46 Am. St. Rep. 902, it is said, per 
Magruder, J: "It is not essen- 
tial that the instrument of convey- 
ance should follow any exact or 
prescribed form of words, provid- 

Deeds Vol. L— 17. 



ed the intention to convey is ex- 
pressed. To make a conveyance 
valid it is sufficient, in general, that 
there be parties able to contract 
and be contracted with, a proper 
subject matter sufficiently de- 
scribed, a valid consideration, apt 
words of conveyance, and an in- 
strument of conveyance duly sealed 
and delivered." "The employment 
of words sufficient to show a pur- 
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§ 175. Statutory forms. — Attempts have been made to 
attain simplicity and brevity in deeds by legislation. Thus, 
in England, by a statute made to facilitate the conveyance of 
real property, a short form of conveyance is given together 
with a technical and redundant form ; and the statute declares 
that the short form shall have the same effect as the other. s 
In many of the American states, short forms of conveyance 
have been given, which are declared effectual to pass the title 
to real property; and in some states, the mere naming of the 
several covenants has the same effect by statute as the inser- 
tion of the covenants themselves at length* The use of these 
forms is not made obligatory, and though they have not al- 
ways been practically adopted, they mark a return to the sim- 
plicity observed by the ancient Saxons. "The Saxons, in their 
deeds, observed no set form, but used honest and perspicuous 
words to express the thing intended with all brevity, yet not 
wanting the essential parts of a deed, as the names of the 
donor and donee, the consideration, the certainty of the thing 
given, the limitation of the estate, the reservation, and the 
names of the witnesses." 5 



pose and intent to convey," said 
the court in another case, "is all 
that was required, either by the 
statute or common law. No pre- 
cise technical wor<Js are required 
to be used in creating a convey- 
ance; the use of any words which 
amount to a present contract of 
bargain and sale is sufficient. What- 
ever may be the inaccuracy of ex- 
pression, or the inaptness of the 
words used in an instrument, in a 
legal view, if the intention to pass 
the title can be discovered the 
courts will give effect to it and 
construe the words accordingly." 
In Harlowe v. Hudgins, 84 Tex. 
107, 31 Am. St. Rep. 21. 

*8, 9 Vict ch. 119. 

*In California, for instance, the 



form of conveyance authorized by 
statute is as follows : "I, A B grant 
to C D all that real property sit- 
uated in [insert name of county] 
County, State of California, bound- 
ed [or described] as follows [here 
insert description] ; or if the land 
sought to be conveyed has a de- 
scriptive name, it may be described 
by the name, as for instance, 'The 
Norris Ranch.' Witness my hand 
this [insert day] day of [insert 
month], 18—. A B." Civ. Code, 
§ 1092. The statutory form is suf- 
ficient to pass the land itself, and 
all estate, right, title and interest 
of the grantor: Dunfee v. Childs, 
59 W. Va. 225, 53 S. E. 209. 

6 Sir Henry Spellman's Works, 
by Bishop Gibson, p. 234. 
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§ 176. Enumeration of the formal parts. — The formal 
parts of a deed consist of the premises, the habendum, the 
tenendum, the reddendum, the conditions, the warranty, the 
covenants, and the conclusion. All that is contained in a deed 
preceding the habendum is understood to be included in the 
premises, embracing the names of the parties, such recitals as 
may be deemed necessary, the statement of the consideration, 
and a description of the property conveyed. Certain topics, 
such as description, covenants, consideration, recitals, etc., 
which might be spoken of in this chapter, will be considered 
elsewhere separately. 

PART IL 

THE DATE OF THE DEED. 

§ 177. Date not necessary to the validity of a deed. — 
The validity of a deed is not affected by the failure to insert 
a date, as it becomes operative from its delivery and not from 
its date. The date, however, is prima facie evidence of the 
time of the execution of the deed. 6 "The date is no part of 
a deed and not necessary to be inserted. The real date of a 
deed is the time of its delivery. ,, 7 It is immaterial in what 
part of the deed the date is placed. In a deed preserving the 
form of an indenture, it is generally inserted at the com- 
mencement, and in one having the form of a deed-poll in the 
testimonium clause. In a case in which the date in the body 
of the deed differed from one in the foot by exactly a year, 
the latter was considered as the true date of the deed. 8 A 



«Meech v. Fowler, 14 Ark. 29; 
Lyerly v. Wheeler, 11 Ired. 290, 53 
Am. Dec 414; Newlin v. Osborne, 
4 Jones (N. C), 157, 67 Am. Dec. 
269; Costigan v. Gould, 5 Denio, 
290; Colquhoun v. Atkinson, 6 
Munf. 550; Thompson v. Thomp- 
son, 9 Ind. 323, 68 Am. Dec. 63a 



7 Kent, C. J., in Jackson v. 
Schoonmaker, 2 Johns. 230, 234; 
See, also, Bowers v. Duryea, 109 
N. Y. Supp. 756. 

8 Morrison v. Caldwell, 5 Mon. 
426, 17 Am. Dec 84. 
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deed which requires to be executed by several grantors is con- 
sidered as dated when executed by the last grantor. 9 Any ir- 
regularities that may exist as to date will not affect the validity 
of the deed. 

§ 178. Presumption of delivery at date. — It frequently 
becomes necessary in the case of conflicting deeds from the 
same grantor to determine when each become operative. 
They, of course, are supposed to take effect from delivery. 
But when the time of actual delivery is doubtful, resort must 
be had to presumption. And the presumption in cases of this 
kind, it may be stated as a general rule, is that a deed is de- 
livered at its date. "As a general principle a deed does not 
take effect from its date, but from its delivery; but the pre- 
sumption is, it was delivered on the date of its date, and the 
date may be contradicted as not essential to its operation. It 
is always competent to show that the date inserted in a deed 
was not the date of its delivery." 1 And although the deed 



9 Kurtz v. Hollingshead, 4 
Cranch C C. 180. 

1 Mr. Justice Breese in Blake v. 
Fash, 44 111. 302; Gordon v. City 
of San Diego, 108 Cal. 264; Faulk- 
ner v. Adams, 126 Ind. 4S9; Ells- 
worth v. Central R. R. Co., 34 N. 
J. L. 93; Seibel v. Rapp, 85 Va. 28; 
Robinson v. Wheeler, 25 N. Y. 252; 
People v. Snyder, 41 N. Y. 397; 
Furguson v. Bond, 39 W. Va. 561 ; 
Harden v. Osborne, 60 111. 93; 
Bellings v. Stark, 15 Fla. 297; Eg- 
ery v. Woodard, 56 Me. 45; Jayne 
v. Gregg, 42 111. 413; Wheeler v. 
Single, 62 Wis. 380; Raines v. Wal- 
ker, 77 Va. 92; Harvey v. Alex- 
ander, 1 Rand. 219, 10 Am. Dec. 
5 19; Meech v. Fowler, 14 Ark. 29; 
Eaton v. Trowbridge, 38 Mich. 454; 
Deininger v. McConnell, 41 111. 
227; Ward v. Dougherty, 75 Cal. 



240, 7 Am. St. Rep. 151; Cover 
v. Manaway, 115 Pa. St. 338, 2 Am. 
St. Rep. 552; Harmon v. Ober- 
dorfer, 33 Gratt. 497. See, also, 
Kirby v. Cartwright, (Tex.) 106 
S. W. 742 (adopting rule stated in 
text, § 265); McFarlane v. Lou- 
den, 99 Wis. 620, 75 N. W. 394, 67 
Am. St. Rep. 883; McBrayer v. 
Walker, 122 Ga. 245, 50 S. E. 95; 
Ranken v. Donovan, 100 N. Y. 
Sup. 1049, 115 App. Div. 65; Ewers 
v. Smith, 90 N. Y. Sup. 575, 98 
App. Div. 289; Lake Erie etc. R. 
Co. v. Whitman, 155 111. 514, 28 
L.R.A. 612, 40 N. E. 1014, 46 Am. 
St. Rep. 355; Conley v. Finn, 171 
Mass. 70, 50 N. E. 460; Atlantic 
City v. Pier Co., 63 N. J. Eq. 644, 
53 Atl. 99; Leonard v. Fleming, 
13 N. D. 629, 102 N. W. 308. In 
Iowa the date of the deed is pre- 
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may not be acknowledged until long afterward, yet the date 
of the deed will be presumed, in the absence of -proof to the 
contrary, to be the true date of its execution. 2 

§ 179. Different view — Presumption of delivery from 
acknowledgment. — This rule, however, is not universally 
accepted, and in some States the acknowledgment is taken as 
the time of presumptive delivery. In a Missouri case, the court 
said: "A deed is not generally executed till it is acknowl- 
edged, and till that takes place there will be no presumption 
of delivery." 8 In the case cited one deed "was dated July 10, 
1835, and acknowledged and recorded on the succeeding day, 
the 11th of the same month." The other "was dated, ac- 
knowledged, and recorded on the 11th of July, 1835, the same 
day on which the acknowledgment and recording of the first 
deed took place." The court said : "Both acknowledgments 
were taken before the same officer, and the natural presump- 
tion is that they were both delivered and recorded at the same 
time, and that they constituted one and the same transaction. 
That the first deed was dated one day prior in point of time, 
will make no difference." 4 And in Michigan, where there 



sumptive evidence of the time of 
delivery provided it does not dif- 
fer from date of acknowledgment: 
Conway v. Rock, 139 Iowa, 162, 
117 N. W. 273. See, also, § 1055, 
Cal. Civil Code; § 3516, Revised 
Code N. D., 1899. And this may 
be shown by parol evidence: 
Sweetser v. Lowell, 33 Me. 446. 

*Darst v. Bates, 51 111. 439; 
Billings v. Stark, 15 Fla. 297; Ells- 
worth v. Central R. R. Co., 34 N. 
J. L. 93 ; McConnell v. Brown, Litt. 
Sel. Cas. 459; Jayne v. Gregg, 42 
III. 413; Ford v. Gregory, 10 Mon. 
B. 175 ; Sweetser v. Lowell, 33 Me. 
446; Harris v. Norton, 16 Barb. 
264; Purdy v. Coar, 109 N. Y. 448, 



4 Am. St. Rep. 491 ; McMichael v. 
Carlyle, 53 Wis. 504; Lake Erie 
etc. R. R. Co. v. Whitham, 155 III. 
514, 28 L.R.A. 612, 46 Am. St. Rep. 
355; Gordon v. City of San Diego, 
108 Cal. 264; Raines v. Walker, 77 
Va. 92; Harden v. Crate, 78 111. 
533; Deinenger v. McConnell, 41 
111. 227; Harman v. Oberdorfer, 33 
Gratt. 497; Smith v. Porter, 10 
Gray, 66; Dresel v. Jordan, 104 
Mass. 407. See cases cited in pre- 
ceding note. 

8 Fontaine v. Boatmen's Savings 
Institution, 57 Mo. 552, 561. 

4 Fontaine v. Boatmen's Savings 
Institution, 57 Mo. 552, 561. 
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was no proof of the delivery of a deed prior to its acknowledg- 
ment, and it was acknowledged on a day subsequent to its 
date, it was presumed to have been delivered after acknowl- 
edgment. The decision was placed upon the ground that such 
was the usual course and practice in regard to the delivery of 
deeds and other instruments intended for record. 5 So in 
Iowa, it is presumed that the delivery of a deed was made at 
the date of the acknowledgment, in the absence of any showing 
as to the precise time at which a deed was delivered ; 6 and in 
Maine likewise. 7 Even if a deed is presumed to have been 
delivered at its date, this presumption will be greatly strength- 
ened if it is also acknowledged on the same day. 8 In a late 
case decided by the Supreme Court of Iowa, Weaver, C. J., in 
delivering the opinion of the court says: "It is true that a 
written conveyance found in the possession of the grantee will 
be presumed to have been made and delivered on the day of 
its date, in the absence of any other evidence in the instru- 
ment or extrinsic thereto leading to another conclusion. This 
rule has the very general recognition of the authorities. But, 
where it happens that the body of the deed bears one date and 
the certificate of acknowledgment by the grantor bears a later 
date, a different question arises. Many courts, and perhaps 
the weight of authority, hold, with the contention of the ap- 
pellant herein, that the presumption that the deed was made 
and delivered on the day of its date is not overcome by the 
fact that the acknowledgment bears a later date. 9 In this 

6 Blanchard v. Tyler, 12 Mich. have been delivered on the day it 

339, 86 Am. Dec. 57. See, also, was acknowledged: Gerardi v. 

Clark v. Akers, 16 Kan. 166; Eaton Christie, 127 S. W. 635. 

v. Trowbridge, 38 Mich. 454 ; Hen- 6 County of Henry v. Bradshaw, 

ry Co. v. Bradshaw, 20 Iowa, 355; 20 Iowa, 355. 

Loomis v. Pingree, 43 Me. 299 ; 7 Loomis v. Pingree, 43 Me. 299, 

Ford v. Gregory, 10 B. Mon. 175; 308. 

Breckenridge v. Todd, 3 T. B. Mon. 8 Cover v. Manaway, 115 Pa. St. 

52, 16 Am. Dec. 83. Although the Rep. 338, 2 Am. St. Rep. 552. 

date of deed is prior to its ac- 9 See 4 Ency. "Evidence," 175 

knowledgment it is presumed to and cases cited. 



CHAP. VII.] THE FORMAL PART OF THE DEED. 



263 



state, however, and in some others, the contrary rule obtains, 
and it is here held that, where the deed bears one date and the 
certificate of its acknowledgment bears a later date, the later, 
in the absence of other evidence, is presumed to indicate the 
time of delivery." 1 

§ 180. Comments. — But though the presumption that 
a deed was delivered at the time it bears date does not prevail 
in the states enumerated in the previous section, we regard it 
as. the proper and general rule. Deeds are frequently deliv- 
ered before they are acknowledged. The want of acknowledg- 
ment or delay in making it may be due to various causes. The 
parties themselves may not desire to have the deed recorded 
until some period subsequent to its date, and may either wish 
to keep the conveyance secret, or may consider an acknowledg- 
ment before the time at which it is to be recorded as unneces- 
sary. The deed may be executed in a place where no officer, 
entitled to take an acknowledgment, resides, and the inconven- 
ience and difficulty of finding such an officer at a distance may 
cause delay in the acknowledgment. Or perhaps, in some 
cases, the parties may not be aware that in order to secure to 
the grantee full protection against subsequent purchasers and 
encumbrancers, the deed should be acknowledged and record- 
ed. Then, again, in determining what the proper presump- 
tion should be, there is another consideration. Acknowledg- 
ment was not necessary at common law, and if there were no 
statutes relative to acknowledgment, the date of the deed 



1 Crabtree v. Crabtree, 136 Iowa, 
430, 113 N. W. 923, IS Am. & Eng. 
Ann, Cas. 149 (citing) ; Henry 
County v. Bradshaw, 20 Iowa, 355; 
Nichols v. Sadler, 99 Iowa, 429, 68 
N. W. 709. See, also, Johnson v. 
Moore, 28 Mich. 3 ; Blanchard v. 
Tyler, 12 Mich. 339, 86 Am. Dec. 
57; Henderson v. Baltimore, 8 Md. 



352; Fitzpatrick v. Brigman, 130 
Ala. 450, 30 South. 500; Loomis v. 
Pingree, 43 Me. 299; Benson v. 
Woolverton, 15 N. J. Eq. 158; 
Guaranty Trust Co. v. Galveston 
etc. R. Co., 107 Fed. 311, 46 C. C. 
A. 305; Bailey v. Selden, 124 Ala. 
403, 26 So. 909. 



264 



THE LAW OF DEEDS. 



[CHAP. VIL 



would have to be taken as the time at which delivery would 
be presumed, and this presumption manifestly must be adopted 
when the deed is not acknowledged at all. Indeed, the statutes 
providing for the acknowledgment of deeds seem to assume 
that a deed has been delivered before it may be acknowledged. 
These statutes provide a mode of proving the execution of in- 
struments, and execution includes delivery. Of course, as a 
matter of fact, deeds are sometimes, and perhaps very often, 
not delivered until after they have been acknowledged. But 
as a matter of presumption the date of the deed should, in the 
opinion of the author, be accepted in the absence of counter- 
vailing evidence as the time of delivery. 

§ 181. Language of the courts. — This question has 
been in some cases elaborately discussed, and the conclusions 
announced have been attained by a careful consideration of 
all the arguments that may be advanced on one side or the 
other. We deem it proper in this connection to bring to the 
attention of the reader the language of the court, in cases in 
which this question has arisen and been decided. In a case in 
Massachusetts, Mr. Justice Merrick said, in delivering the 
opinion of the court: "All deeds and contracts ought regular- 
ly to be dated on the day of their execution. This is import- 
ant for a great variety of purposes. The rights of the con- 
tracting parties are not unfrequently made to depend upon 
an accurate statement of time. Accordingly, it is found by 
experience that in the prudent management of affairs this rule 
is commonly recognized as useful and observed with care. 
And this being at once the usual and proper manner of con- 
ducting a transaction of this kind, it may well be considered 
reasonable and safe to conclude, in any particular instance, 
where there is no other evidence upon the subject, that any 
legal instrument by which property is conveyed was com- 
pleted on the day on which it bears date. The principle, omnia 
presumunter rite acta, is not confined merely to official pro- 



CHAP. VII.] THE FORMAL PART OF THE DEED. 



265 



ceedings, or the doings of public bodies, but has been extend- 
ed to acts of private individuals, especially when they are of 
a formal character, as writings under seal." 2 "It is of little 
importance that the deed was not acknowledged on the same 
day on which it purports to have been executed, but on the 
17th of January, 1846. It is well known that in this common- 
wealth the title to land, followed by a corresponding seisin 
and possession, often passes by instruments of conveyance 
which are not duly acknowledged; and accordingly the law 
\yill not allow a title to fail on account of such an omission, 
but has made suitable provision for supplying the defect of 
an acknowledgment where it is found to exist." 8 "The de- 
livery of a deed is always presumed to have been made on the 
day of its date, and its subsequent acknowledgment does not 
change this presumption; but the delivery may be proved to 
have occurred at a different time." 4 The presumption that 
the delivery of a deed was made at its date prevails in Cali- 
fornia; 5 also in Kansas. 8 This presumption is accepted, and 
the rule has been incorporated in California into the Civil 
Code, which declares that "a grant duly executed is presumed 
to have been delivered at its date." 7 

§ 182. Presumption not conclusive. — This is but a pre- 
sumption, however, and cannot avail when there is a positive 
averment in the acknowledgment that the deed was executed 
after its date; 8 and it may always be overcome by proof. 9 
The date is no indication of the time of the actual execution 
of the deed, when it appears that the deed was antedated, and 



2 Smith v. Porter, 10 Gray, 68; 
citing 1 Phil. Ev. (8th ed.) 470. 

* Smith v. Porter, 10 Gray, 66, 
68. 

4 Ford v. Gregory, 10 Mon. B. 
175, 180, per Justice Simpson. 

5 TreadweIl v. Reynolds, 47 Cal. 
171. 



* Clark v. Akers, 16 Kan. 166, 
171. 

'Cal. Civ. Code, § 1055. 
8 Henderson v. Baltimore, 8 Md. 
353. 

9 EIsey v. Metcalf, 1 Denio, 323; 
Daneri v. Gazzola, 2 Cal. App. 351, 
83 Pac. 455. 
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the date therefore was not the true one. 1 In a case where 
the date of the deed was prior in point of time to that written 
upon a revenue stamp placed on the deed, it was held that the 
presumption was that the deed was delivered at the time of 
the cancellation of the stamp. 2 

PART III. 

NAMES AND DESCRIPTION OF THE PARTIES. 

§ 183. Objects to be attained in naming the parties. — 

The names of the parties should be so given that the indi- 
viduals intended may be readily distinguished. And whenever 
such designation has been used that this may be accomplished, 
there is a sufficient description of the parties, though the name 
employed be not the true one, or even if none be used at all. 
When the name of the grantee in a deed is asserted to be er- 
roneous, and there is such a person as the one named, it may 
be shown by parol evidence who was really intended as the 
grantee. Thus, the court allowed a deed to "Hiram Gowing" 
to be shown as intended for "Hiram G. Gowing," and not to 
his son, whose name was "Hiram Gowing." 8 But it is requi- 



1 Costigan v. Gould, 5 Denio, 290. 

2 Van Rensselaer v. Vickery, 3 
Lans. 57. 

8 Peabody v. Brown, 10 Gray, 45. 
And see Scanlan v. Wright, 13 
Pick. 523, 530, 25 Am. Dec. 344, 
where it is said: "As to the deed 
being made to the female peti- 
tioner, by the name which she bore 
before her marriage, we think it is 
the common case of a person 
known by different names. She 
bore the name of Eliza A, Castin 
till her marriage, and it appears 
that she was the person intended 
and understood by the grantor; 



that he used the name by which 
he had known her, and by which 
she had always been known till 
her marriage, and it does not ap- 
pear that her marriage and change 
of name were known to Bishop 
Fenwick, who conveyed the estate 
to her in execution of a trust. We 
think it was no violation of the 
rule, which rejects parol evidence 
when offered to contradict or con- 
trol a deed, to show that the pe- 
titioner was the person to whom 
the grant was made; that she was, 
in fact, known by her maiden name 
to some persons, and especially to 
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site that there be a designation in the deed, in some manner, 
of the persons intended as parties to it. 4 It is sufficient, how- 
ever, if the grantee in some way is distinguished from the rest 
of the world. 6 

§ 183a. Identity of name. — If a deed is made to a mar- 
ried woman in her maiden name, it is valid when shown that 
she was the grantee intended. 6 Where the grantor is described 
as a resident of a certain county in one State, and the grantee 
is living in another State, described as of a certain county "in 
said State," the mistake cannot affect the rights of the gran- 
tee. 7 A misnomer in a deed may be cured by execution and 



the grantor, and that there was no 
other person claiming to bear the 
name used in the deed, or claiming 
title under it." 

* Chase v. Palmer, 29 III. 306. 
In that case, a deed without the 
name of the grantee when it was 
executed and acknowledged was 
held invalid. There must be a 
grantee named: Whittaker v. Mill- 
er, 83 111. 381. Where title is 
claimed by deed from the mother 
of certain heirs, and conveyances 
to her from the minor heirs are in- 
troduced describing them as the 
heirs of one deceased, it is neces- 
sary to prove their identity as such 
heirs, as the recitals in the deed 
to that effect are insufficient for 
that purpose: Wolf v. Holton, 104 
Mich. 107, 62 N. W. Rep. 174. 
Where a deed purports to be made 
by a person as executor, and is 
signed by him in the same form, 
it sufficiently shows that he execu- 
ted it in his representative capaci- 
ty: Babcock v. Collins, 60 Minn. 
73. A deed is good where the 
identity of the grantee can be 



established: Hill v. Jackson, 51 
S. W. 357 (Tex.) (heirs of certain 
person grantees) citing text, sec. 
184. Stith v. Moore, 42 Tex. Civ. 
App. 428, 95 S. W. 587; Dorsey v. 
Olive etc. Co*. 42 Tex. Civ. App. 
568, 94 S. W. 413; Gage v. Cant- 
well, 191 Mo. 698, 91 S. W. 119. 
He need not be designated by name : 
Clark v. Northern Coal etc. Co. 
(Ky.) 112 S. W. 629. See, also, St. 
Stephan's etc. Church (Del.) 68 
Atl 194. 

5 Henniges v. Johnson, 9 N. D. 
489, 84 N. W. 350, 81 Am. St. Rep. 
588. 

6 Wilkerson v. Schoonmaker, 77 
Tex. 615, 19 Am. St. Rep. 803. If a 
woman to whom a devise is made 
as "S. M.," subsequently conveys 
the property as "S. B.," describing 
herself as formerly "S. M.," it is 
not necessary to prove her identity, 
as her marriage will be presumed: 
Dowdy v. McArthur, 94 Ga. 577. 

7 Stewart v. Sutherland, 93 Cal. 
270. A deed signed and acknowl- 
edged by "Samuel S. Jenkins" is 
not invalidated because the gran- 



268 



THE LAW OF DEEDS. 



[CHAP. VII. 



acknowledgment. 8 The names of "K. F. Redmond" and "K. 
F. Redman" are not idem sonans, but are presumed to refer 
to different persons. Hence, where the title is vested in a per- 
son under the name of K. F. Redmond, a deed signed by K. 
F. Redman does not convey a title to a vendee that an intend- 
ing purchaser from such vendee is compelled to accept, and 
the execution of a subsequent deed by Redman, reciting that 
he obtained title thereto under the name of K. F. Redmond, 
and that his name was misspelled, and that he is the same 
person to whom the deeds were executed under the name of 
K. F. Redmond, does not, of itself, remedy the apparent de- 
fect in the title. 9 Identity in names of grantor or grantee will 
be taken prima facie as evidence of identity of persons. 1 
Where a person is named in the body of the deed, and in the 
certificate of acknowledgment, as "Archibald T. Finn," and the 
signature to the deed is "Arch. T. Finn," it will be presumed 
that the same person is designated. 8 In an action at law it may 
be shown by parol evidence that the name "Mercy A. An- 
drews," describing a grantee, was intended for "Melissa A. 
Andrews," who produced the deed, and who received it on 
execution. 8 A deed naming husband and wife as parties of 
the second part, but not referring to the wife in any of the 
granting or operative clauses, passes title to the husband 



tor's name is written in one part 
of the deed as "Samuel S. Jones," 
such error being manifestly made 
by the conveyances: Jenkins v. 
Jenkins, 148 Pa. St. 216. 

8 Ballard v. Carmichael, 83 Tex. 
355, 17 S. W. Rep. 393. 

8 Peckham v. Stewart, 97 Cal. 
147. 

1 Rupert v. Penner, 35 Neb. 587, 
17 L.R.A. 824. A deed to "Ash- 
bald Green of New York," and a 
deed by "Ashbel Green of the 
Township of Palisades, in the coun- 
ty of Bergen, and State of New 



Jersey/' will be presumed to have 
been made to and by the same per- 
son: Tillotson v. Webber, 96 Mich. 
144, 55 N. W. Rep. 837. 

2 Rupert v. Penner, 35 Neb. 587, 
17 L.R.A. 824. See, also, Auer- 
bach v. Wylie, 84 Tex. 615. 

8 Andrews v. Dyer, 81 Me. 104. 
But it cannot be shown by parol 
that the grantor, by mistake, exe- 
cuted and delivered the deed to the 
wrong person : Whitmore v. 
Learned, 70 Me. 276; Crawford v. 
Spencer, 8 Cush. 418. 
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alone. 4 A grantor was named in the body of the deed as 
"Robert P. McClintock," and the deed was signed "R. Parker 
McClintock," and acknowledged by Robert P. McClintock, 
but it was held that both names indicated the same person. 5 
The names "Strambler" and "Stramler" are idem sonans, and, 
where a deed is made to a person under one of these names, 
and he conveys it by another, the question of personal iden- 
tity is one for the jury, and the fact that different members 
of the same family spell their name either way, indifferently, 
may be shown in evidence. 8 It may be shown by parol evi- 
dence that "Eugene J. Gannon," the grantor in a deed, is the 
person described as "Joseph E. Gannon" in a devise of the 
land. 7 A person who purchases land, and gives a mortgage 
back, notwithstanding variances in name, will be treated as 
the same person. 8 The record showed that the title to a cer- 
tain piece of real estate was in Joel S. Smith. A deed pur- 
porting to convey this property, and in its recitals and also in 
the acknowledgment designating the grantor as "Joel S. 
Smith," was signed "John S. Smith," and the court held it 



* Bovertown Nat. Bank v. Hart- 
man, 147 Pa. 558, 30 Am. St. Rep. 
759; Ott v. Oyer's Executor, 106 
Pa. St. 17. 

6 Grand Tower Min. M. & T. Co., 
Gill, 110 111. 541. 

• Galveston N. & S. A. Ry. Co. v. 
Stealy, 66 Tex. 468. 

7 Skinker v. Haagsma, 99 Mo. 
208. 

« McDuffie v. Clark, 9 N. Y. Supp. 
826. A deed reciting the receipt of 
the consideration from two parties, 
but making no further mention of 
one of them, either in the granting 
clause or in the habendum, although 
blank spaces have been left, appar- 
ently, for some other name, con- 
veys no title to the person whose 
name is so omitted: Hardin v. 



Hardin, 34 S. C. 77, 27 Am. St. 
Rep. 786. A deed was made to 
"Harriet N. Andrews." A deed _ 
was executed by "Harriet An- 
drews" and her husband, but in the 
body of this latter deed she was de- 
scribed as "'Harriet N. Andrews," 
and in each was described as resi- 
dent of the same place, and it was 
decided that identity sufficiently ap- 
peared : Clow v. Plummer, 85 Mich. 
550. For other cases construing 
deeds, where there has been vari- 
ance in the names of parties, see 
Bay v. Posner, 78 Md. 42; Jackson 
v. Roberts, 95 Ky. 410; Lyman v. 
Gedney, 114 III. 388, 55 Am. Rep. 
871; Ramage v. Ramage, 27 S. C. 
39; Tillotson v. Webber, 96 Mich. 
144; Bennett v. Green, 74 Cal. 425. 
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not to be competent evidence to prove a conveyance of the title 
of Joel S. Smith, in the absence of other proof establishing 
the fact that the persons who signed the deed, John S. Smith 
and Joel S. Smith, were one and the same. 9 If other things 
are equal, and there is no evidence to the contrary, it will be 
presumed, where both father and son bear the same name, that 
the father is the grantee. 1 This presumption is rebutted, how- 
ever, by the fact that the son gave a mortgage on the land to 
his father which the latter accepted. 2 A variance or misnomer 
requiring extrinsic proof of the identity of person is not pro- 
duced by the dropping of the initial letter of a name. 8 

§ 184. Designation of grantee by description. — The 
fact that a grantee is not described by name will not affect 
the validity of a deed, if the designation or description be suf- 
ficient to distinguish the person intended from the rest of the 
world. Thus, where a conveyance was made to Margaret W. 
Pitcher and her children, and to their heirs and assigns for- 
ever, it was declared that the number of children in esse could 
be ascertained, and the maxim would apply, id certam est 
quod cerium reddi potest* A deed is valid which is made to 
the heirs at law of a person deceased. 5 But a deed made to 
heirs of a living person, without specifying the names of the 
heirs so called, is void, because it is left in uncertainty who 
are to have the benefit of the conveyance. 8 In a late case, de- 



» Omaha Real Estate & Trust 
Co. v. Kragscow, 47 Neb. 592. 

iDoty v. Doty, 159 111. 46; 
Graves v. Colwell, 90 111. 612. 

2 Hess v. Stockard, 99 Minn. 504, 
109 N. W. 1113. 

3 State Finance Co. v. Halsten- 
son, 114 N. D. 724. 

4 Hamilton v. Pitcher, 53 Mo. 
334. The court held that she and 
her children in esse took as tenants 
in common. A deed to "P or her 



heirs" was held good: Hogan v. 
Page, 2 Wall. 607, 7 L. ed. 854; 
Ready v. Kearsley, 14 Mich. 225. 

5 Boone v. Moore, 14 Mo. 420; 
Shaw v. Loud, 12 Mass. 447. And 
see Thomas v. Marshfield, 10 Pick. 
364, 367. 

6 Morris v. Stephens, 46 Pa. St. 
200; Winslow v. Winslow, 52 Ind. 
8; Hall v. Leonard, 1 Pick. 27; Out- 
land v. Bowen, 115 Ind. 150, 7 Am. 
St. Rep. 420; Tinder v. Tinder, 131 
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cided in Virginia, however, the court upheld a grant to the 
"heirs" of a living person construing the word as meaning 
children, as it clearly appeared that such was the intention 
of the grantor. The court recognizes the rule of construction 
that words are presumed to be used in their technical sense 
unless the contrary appears on the face of the instrument. 
However, it says "But where, from the language of the in- 
strument and the circumstances surrounding its execution, it 
appears that the maker, in using the word "heirs," meant 
"children" it will be so construed." 7 And, generally, it may be 
said that the tendency of the modern decisions is to follow 
the rule as enunciated in the Virginia decision from which the 
quotation was taken. Even in those states in which the rule 
was early established that a grant to the heirs of a living per- 
son is void, a purpose is manifested to restrict, rather than en- 
large its operation. 8 A grant to "the inhabitants" of a cer- 
tain school district in a certain town, the district as such 
being incapable of receiving land, does not confer title on the 
inhabitants of such district as individuals, as the ascertainment 
of such individuals is not within the reach of reasonable ef- 
fort or expenditure. 9 



Ind. 381. See, also, Huss v. Steph- 
ens, 51 Pa. St. 282; Brooker v. 
Tarwater, 138 Ind. 385, 79 N. E. 
979 . "A deed conveying prop- 
erty is not void for uncertainty if it 
can be shown who were intended, 
and that they were in life, and cap- 
able of taking at the time the deed 
was executed": Hogg v. Odom, 
Dud. (Ga.) 185. In that case the 
conveyance was to the "children of 
Nancy Jones." The word "heirs" 
has not always been taken in its 
technical sense, but when it appears 
that the term was used to desig- 
nate a class has been extended to 
embrace children or apparent heirs: 
Fountain Co. Com. Co. v. Beckle- 



heimer, 102 Ind. 76; 52 Am. Rep. 
645; Tucker v. Tucker, 78 Ky. 503; 
Brann v. Elzly, 83 Ky. 440; Tinder 
v. Tinder, 131 Ind. 381. 

7 Roberson v. Wampler, 104 Va. 
280, 51 S. E. 835, 1 L.R.A.(N.S.) 
318. 

» Tinder v. Tinder, 131 Ind. 381, 
30 N. E. 1077; Huss v. Stephens, 51 
Pa. St 282. And see Seymour v. 
Bowles, 172 111. 521, 50 N. E. 122; 
Wood v. Taylor, 30 N. Y. S. 433, 
9 Misc. 640; Wilkle v. McGraw, 91 
Ala. 631; Lee v. Tucker, 56 Ga. 9; 
Brasington v. Hanson, 149 Pa. 289, 
24 Atl. 344. 

» Hunt v. Tolles, 75 Vt. 48, 52 
Atl. 1042; Tharp v. Yarbrugh, 79 
Ga. 382, 4 S. E. 915, 11 Am. St. Rep. 
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§ 185. Use of common name. — The description of a 
person by the name by which he is generally and commonly 
known is sufficient, though this name may be different from 
that of his baptism. 1 In a case in Michigan, where there was 
some uncertainty to the name of the grantee, the court ob- 
served : "It is undoubtedly true that to constitute a valid con- 
veyance, the grant must, in some way, distinguish the grantee 
from the rest of the world. But it is equally true, that if upon 
a view of the whole instrument he is pointed out, even though 
the name of baptism is not given at all, the grant will not fail. 
The whole writing is always to be considered, and the intent 
will not be defeated by false English, or irregular arrange- 
ment, unless the defect is so serious as absolutely to preclude 
the ascertainment of the meaning of the parties through the 
means furnished by the whole document, and such intrinsic 
aids as the law permits. It is not indispensable that the name 
of the grantee, if given, should be inserted in the premises. 
If the instrument shows who he is, if it designates him, and 
so identifies him that there is no reasonable doubt respecting 
the party constituted grantee, it is not of vital consequence that 
the matter which establishes his identity is not in the common 
or best form, or in the usual or most appropriate position in 
the instrument." 8 



439; Read v. Fite, 8 Humph. 328; 
Grimes v. Orrand, 2 Heisk. 298; 
Tucker v. Tucker, 78 Ky. 503 ; Find- 
ley v. Hill, 133 Ala. 229, 32 So. 497; 
Heath v. Hewitt, 127 N. Y. 166, 
13 L.R.A. 46, 27 N. E. 959, 24 Am. 
St. Rep. 43a See, also, Section 864 
(Post) ; Jones on Real Property, 
Sec. 231. 

1 Counden v. Qerke, Hob. 32a. 
See, also, Erskine v. Davis, 25 III. 
251; Garwood v. Hastings, 38 Cal. 
217. Title will not pass to a gran- 
tee named in the clause reciting the 
receipt of the consideration, but not 



named in the granting or habendum 
clause : Hardin v. Hardin, 32 S. C. 
599. 

2 Newton v. McKay, 29 Mich. 1, 
2, per Graves, C. J. The instrument 
in question was in this form: "Ja- 
cob Sammons and wife to F. H. 
Genereaux. This indenture made 
and agreed to between Jacob Sam- 
mons of the first part, and F. H. 
Genereaux of the second part, both 
of Michigan, and the county of 
Mackinaw, witnesseth, that the said 
party of the first part, for and in 
consideration of the sum of fifty 
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§ 186. Uncertainty of grantee. — The grantee must be 
either mentioned by name, so that it can be known at once 
who is the person intended, or he must be described by terms 
sufficiently definite to enable his identity to be ascertained. Un- 
certainty as to the person intended as grantee, as for instance 
where a grant is made to a "neighborhood," will render a deed 
void. 8 A deed in which no grantee is mentioned, but which 
is given "for use of schoolhouse, if the neighboring inhab- 
itants see cause to build a schoolhouse thereon," cannot, for 
the lack of necessary parties, operate either by way of grant 
or estoppel.* 

§ 187. Where the grantee is dead. — A deed naming 
as grantee a man who is dead at the time of its execution is 
a nullity. And if the word "heirs" be added, title will not be 
conveyed to the persons coming under that classification, as 
the term is not one of purchase carrying title to them, but is 



dollars to him in hand paid by the 
party of the second part, the re- 
ceipt whereof is hereby acknowl- 
edged and confirmed, this first day 
of May, one thousand eight hun- 
dred and fifty-two, do grant, bar- 
gain, sell and convey, and does by 
these presents bind his heirs, exe- 
cutors, administrator, and assigns, 
all that certain tract or parcel of 
land being and known as lot num- 
ber forty-one (41), in the village of 
Cheboygan, together with all and 
singular the appurtenances there- 
unto belonging, for himself, his 
heirs, and assigns, to have and to 
hold forever, and will warrant and 
defend against whomsoever. In 
testimony whereof we have hereun- 
to set our hands and seals the day 
and year above written. Jacob 
Sammons, Chloe Ann Sammons. 
Signed, sealed, and delivered in 
Deeds Vol. I. — 18. 



presence of W. A. Barr, William A. 
Rice." The court considered that 
the paper was not prepared and exe- 
cuted as an idle ceremony, and that 
from the use of the expressions "of 
the party oi the first part," and 
"party of the second part," it might 
be gathered from the instrument 
who was intended as grantee, 

8 Thomas v. Marshfield, 10 Pick. 
364, 367. See Jackson v. Sisson, 2 
Johns. Cas. 321; Reformed Dutch 
Church v. Veeder, 4 Wend. 494. 
But if the grantee is described in 
such a manner that he can be read- 
ily identified, the deed is valid : Gil- 
lespie v. Rogers, 146 Mass. 610; 
Jones v. Morris, 61 Ala. 518; Mc- 
Kee v. Spiro, 107 Mo. 452; Payne 
v. Mathis, 92 Ala. 585. 

* Bailey v. Kilburn, 10 Met. 176, 
43 Am. Dec. 423. But it may create 
a trust : Bailey v. Kilburn, supra. 



274 



THE LAW OF DEEDS. 



[chap. vn. 



employed as a qualification of the title of the grantee. 6 And, 
of course, the general rule is that the grantee must be in esse 
when the deed is delivered. 6 In Kentucky, by statute, a deed 
to a deceased person when accepted by his children vests title 
in them. 7 The courts, wherever possible, will carry out the 
real intention of the parties, and if their intention is that the 
grant should be to some person in existence, that intent may be 
carried into execution although the grantee is not designated 
by his usual or legal name. When a consideration is paid and 
accepted for a conveyance, the irresistible inference must be 
drawn, that the conveyance of title was contemplated, which 
carries with it the additional inference that the parties to the 



* Hunter v. Watson, 12 Cal. 363, 
376, 73 Am. Dec. 543. But see dis- 
cussion section 184 (ante) and 
cases there cited. A deed made to 
"Abner Dunn Deceased Estate" is 
void for want of a grantee: Mc- 
Inerney v. Beck, 10 Wash. SIS. 
See, also, Simmons v. Spratt, 22 
Fla. 370. 

«Hewit v. R. Co., 70 Conn. 637, 
40 Atl. 60S (statute) ; Neal v. Nel- 
son, 117 N. C 393, 23 S. E. 428, 
S3 Am. St. Rep. S90; Davis v. Hol- 
lingsworth, 113 Ga. 210, 38 S. E. 
827, 84 Am. St. Rep. 233 (citing 
text, sec 123) ; Skinner v. Grace 
Church, 54 Mich. 543, 20 N. W. 
577; Morris v. Caudle, 178 I1L 
9, 44 L.R.A. 489, 52 N. E. 
1036, 69 Am. St. Rep. 282. The 
cases on this point are collected in 
note to Section 123 ante. See note 
84 Am. St. Rep. 236 on general 
subject matter. See, also, Miller 
v. McAlister, 197 111. 72, 64 N. E. 
254. But this rule does not apply 
to equitable rights of parties grow- 
ing out of such conveyance : White 
Oaks etc. Soc. v. Murray, 145 Mo. 
622, 47 S. W. 501. It was held in 



one case that persons not parties, 
such as afterborn children, may 
take an interest in futuro: Hall v. 
Wright, 121 Ky. 16, 87 S. W. 1129. 

7 Northern etc. Co. v. Orr, 102 
Ky. 586, 44 S. W. 216. A child en 
ventre sa mere cannot take under 
a deed conveying an immediate es- 
tate. See note 44 L.R.A. 489; Mor- 
ris v. Caudle, 178 111. 9, 44 L.R.A. 
489, 52 N. E. 1036, 69 Am. St. Rep. 
282; Dupree v. Dupree, Busb. Eq. 
164, 59 Am. Dec. S90. But see 
Heath v. Heath, 114 N. C. 547, 19 
S. E. 155 (under N. C. statutes). 
A grant of a future estate of course 
stands upon a different footing or 
a grant to trustees for persons not 
in being, see Dupree v. Dupree 
{supra) ; Gay v. Baker, 5 Jones Eq. 
344, 78 Am. Dec. 229. And see 
Lariverre v. Rains, 112 Mich. 276, 
70 N. W. 583; Johnstone v. Talia- 
ferro, 107 Ga. 6, 4S L.R.A. 95, 32 
S. E. 93; Fort etc. Co. v. Dupoy- 
ster, 108 Ky. 792, 48 L.R.A. 537, 
51 S. W. 810; Hollis v. Lawton, 
107 Ga. 102, 32 S. E. 46, 73 Am. St. 
Rep. 114. 
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deed had some person in mind in whom the title should vest. 
If a person well known is mentioned in the deed as the grantee 
is dead and the parties to the conveyance are ignorant of his 
death, it may be concluded that the grantee alone was intended 
as the recipient of the title, but when the fact of the death 
is known to both parties to the transaction, the inference is 
strong that by using the name of the person dead, they mean 
to designate not him but some person in existence. 8 Hence, 
if a deed is made to grantee, whom the parties to the transac- 
tion knew at the time is dead, but the residue of whose estate 
which would include the land described, if belonging to it was 
to pass to a certain person named as executor, subject to a 
charge in the widow's favor and the possibility of claims 
against the estate, all of which interests the grantee named in 
the deed represented as executor, and if it appears that the 
purpose in making the deed to the decedent was to protect on 
the record all such interests by using the name of the decedent 
to designate the executor in his capacity as such, this inten- 
sion will be made effective by upholding and enforcing the 
deed in the executor's favor. 9 

§ 188. Signature by wrong name. — A conveyance is 
not invalidated by the fact that the grantor signs it by a wrong 
name if his true name is recited in the body of the deed, and 
he also acknowledges it by his true name. 1 Between the par- 
ties, a conveyance of property by the owner by any name will 
transfer the' title. And when executed in a different name 
from that in which he acquired title, it will, when recorded, 
operate as constructive notice of the transfer of title, and will 
be entitled to precedence over a deed to the same land exe- 
cuted in the name by which title to it was acquired, but sub- 
sequently recorded. 2 In all cases where there is a substantial 

• City Bank of Portage v. Plank, 1 Middleton v. Findla, 25 Cal. 76. 

(Wis.), 124 N. W. 1000. 2 Fallon v. Kehoe, 38 Cal. 44, 99 

9 City Bank of Portage v. Plank, Am. Dec. 347. In California, it is 

(Wis.), 124 N. W. 1000. now provided by statute that, "any 
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similarity in sound, a slight variance in the orthography will 
be disregarded. Thus, the name of a patentee was written 
James Emonds, and in the deed in which he was grantor, he 
signed his name James Emmens or Emmons, it did not clearly 
appear which, but the variance was considered immaterial. 3 
Between the grantor and' grantee title will pass, although the 
grantor signs by an assumed name, or the scrivener makes a 
mistake in his name. 4 

§ 189. Description sufficient if no uncertainty. — If the 
description of the grantees is such that no uncertainty can 
arise, it will be sufficient, as where a conveyance is made "to 
the trustees" of an unincorporated association. This is a suf- 
ficient designation, although the names of the trustees are not 
mentioned. 5 So where a grantor conveyed land by deed to 



person in whom the title of real es- 
tate is vested who shall after- 
wards, from any cause, have his or 
her name changed, shall in any 
conveyance of said real estate so 
held, set forth the name in which 
he or she derived title to said real 
estate": Stats. Cal. 1873-1874, pp. 
345, 346. 

»Lyn v. Kain, 36 111. 362. But 
see Heil & Lauer's Appeal, 40 Pa. 
St. 453, 80 Am. Dec. 590. 

* Wakefield v. Brwn, 38 Minn. 
361, 8 Am. St. Rep. 671. In that 
case the court said: "If the true 
owner conveys by any name, the 
conveyance, as between the grantor 
and grantee, will transfer title, and 
in all cases evidence aliunde the in- 
strument is admissible to identify 
the actual grantor. The admission 
of such evidence does not change 
the written instrument, or add new 
terms to it, but merely fixes and 
applies terms already contained in 



it: 3 Washburn on Real Property, 
281 ; Hommel v. Devinney, 39 
Mich. 522; Nixon v. Cobleigh, 52 
111. 387; Lyon v. Kain, 36 111. 369; 
Middleton v. Findla, 25 Cal. 76, 81 ; 
Fallon v. Kehoe, 38 Cal. 44, 99 Am. 
Dec. 347; Staak v. Sigelkon, 12 
Wis. 234; Morse v. Carpenter, 19 
Vt. 613; Fletcher v. Mansur, 5 
Ind. 267; James v. Whitbread, 11 
Com. B. 406, 411 ; Elliott v. Davis, 2 
Bos. & P. 338." If one person sub- 
scribes the name of another to a 
deed, the latter by appearing before 
an officer and acknowledging the 
execution of the deed, recognizes 
and adopts the signature as his 
own to the same effect as if he had 
signed it: Bartlett v. Drake, 100 
Mass. 174, 97 Am. Dec. 92, 1 Am. 
Rep. 101. 

fi Lawrence v. Fletcher, 8 Met. 
153, 163. And see American Emi- 
grant Co. v. Clark, 62 Iowa, 182. 
Where a deed is made to the "Ceil- 
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"an association of persons," without specifying the names of 
all of the persons who were members of the association at the 
date of the deed, the court will determine who were members 
of the association at the time of the execution of the deed, 
and will decide as to the interest taken by each member of the 
association in the land so conveyed. 6 When a corporation is 
contemplating a change of its existing name, it may take by 
the name it intends to assume in the future. 7 If, at the time 
a deed is executed and acknowledged, the name of the grantee 
is not inserted in the deed, but is inserted before delivery, and 
the deed is delivered either by the grantor himself or by some 
one else at his direction, the deed in its completed form must 
be regarded as adopted by him. 8 But the legal title will not 
pass by a deed duly signed and acknowledged by the grantor, 
if, after the deed is delivered, the name of the grantee is in- 
serted without any authority from the grantor. And in Cali- 
fornia, the fact that all distinctions between sealed and un- 
sealed instruments are abolished does not affect this result. 9 
A deed is void in which there is no grantee. If the grantor 
signs a deed without naming a grantee but authorizes the 
blank for that purpose to be filled by inserting the name of the 
grantee by another as the grantor's agent, the deed, when the 
name of that person is filled in will be operative, but it will 
be void if the blank is filled with the name of some one else. 1 
A deed is not void because it is made to a firm by its firm name 
instead of to the individual members of the firm. 2 While the 



tenary M. E. Church," with clauses 
of warranty to "the said the trus- 
tees of the Centenary M. E. 
Church/' the latter is the correct 
name of the corporation, the title 
passes to the corporation, the mis- 
nomer not being material: Centen- 
ary M. E. Church v. Parker, 43 N. 
J. Eq. 307, 12 Am. Rep. 142. 
6 Pratt v. California Mining Co., 



1 West C. Rep. 87, U. S. C. C. 
(Or.). 

7 City Bank of Kenosha v. Mc- 
Clellan, 21 Wis. 112. 

8 Lockwood v. Mapes, 49 Mich. 
546. 

9 Arguell v. Bours, 7 West C. 
Rep. 498, 67 Cai. 447. 

1 Bardin v. Grace, 52 So. 425. 

2 La Fayette Land Co. v. Cas- 
well, 52 So. 140. 
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general rule, of course, is that a deed must designate a gran- 
tee it is not indispensable that his name be stated if the in- 
strument so identifies him that there is no reasonable doubt 
respecting who he is. Accordingly it is held that a deed re- 
citing the payment of the consideration by a named person, 
sufficiently designates him as the grantee and is valid. 3 A 
grantee by accepting a deed and entering into possession un- 
der it agrees to do what it is stipulated in the deed that he shall 
do, although he has not signed it. 4 

§ 190. The grantee named must be capable of hold- 
ing. — "A grant to be valid must be to a corporation, or 
some person certain must be named who can take by force 
of the grant, and who can hold either in his own right or as 
a trustee." 6 In the case from which the preceding quotation 
is taken, a deed to the people of a county was held void 
because the statute by which supervisors of counties were en- 
abled to take conveyances of land applied only to conveyances 
made to them in their official name. 6 Upon the ground that a 
voluntary unincorporated association has not the legal ca- 
pacity to take or hold real property, and cannot, therefore, be 
the beneficiary of a trust, a deed to three persons in trust for 
it has been held void. 7 But in Connecticut, in a very early 
case decided in 1795, a deed to a society's committee and their 



8 Henninges v. Paschke, 9 N. D. 
489, 84 N. W. 350, 81 Am. St. Rep. 
588. 

* Silver Springs O. & G. R. Co. 
v. Van Ness, 45 Fla. 559, 34 So. 
884. 

6 Jackson v. Cory, 8 Johns. 386, 
388. 

6 Jackson v. Cory, supra. See 
Jackson v. Hartwell, 8 Johns. 422; 
Hornbeck v. Westbrook, 9 Johns. 
73; North Hempstead v. Hemp- 
stead, 2 Wend. 109; Natchez v. 



Minor, 17 Miss. 544, 48 Am. Dec. 
727. 

7 German Land Association v. 
Scholler, 10 Minn. 331. The court, 
per Wilson, C. J., said: "The Ger- 
man Land Association was not by 
the law invested with any legal ex- 
istence, and the trust deed gives no 
intimation as to who the persons 
were associated under that name. 
The deed was, therefore, void." 
Speaking of grants for charitable 
uses the court said: "It is true 
that grants for charitable and pious 
uses have, by courts of equity, been 
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successors for the use of the society, seems to have been con- 
sidered good. 8 

§ 191. Fictitious grantee. — A patent issued to a per- 
son under an assumed name is not void, and a conveyance 
by such person under his assumed name will transfer title. 
But if issued to a person not in existence, the patent would 
be a nullity. 9 A grantee is as necessary to a deed as a grantor. 1 
A deed purporting to convey title to a corporation which has 
no existence is void. 2 If a father buys lands furnishing the 
purchase price himself, but has the deed made to his son as 
grantee, falSely representing that name to be his own, a deed 
made by him under the name assumed will pass the title. An 
attack on such a deed as a forgery cannot be made. 8 "A title 



sustained when made by trustees 
for the benefit of unincorporated 
institutions or associations, and 
when the cestuis que trust have 
been uncertain. The authorities in 
the United States are by no means 
harmonious as to the source or ex- 
tent of the power of the courts in 
this class of cases; but it not being 
claimed that this grant is for char- 
itable or pious uses, it is not neces- 
sary for us here to inquire as to the 
extent of the jurisdiction of courts 
of equities over charities, or wheth- 
er it rests in the provisions of the 
statute of 43 Elizabeth, or exists 
where that statute is not in force." 

8 Judd v. Woodruff, 2 Root, 298. 
A deed to "the members of the 
New Judson Church" is void : Mor- 
ris v. State (Ala.) 4 So. Rep. 628. 
Where a deed is made to the trus- 
tees of an unincorporated society, 
it vests the title in them as indi- 
viduals : Douthitt v. Stinson, 63 
Mo. 268; Brown v. Combs, 29 N. 



J. L. 36; Van Sant v. Roberts, 3 
Md. 119; Austin v. Shaw, 10 Allen, 
552; Hart v. Seymour, 147 111. 598; 
Bundy v. Birdsall, 29 Barb. 31; 
Bayley v. Onondago Co., 6 Hill, 
476, 41 Am. Dec. 759; United 
Brethren Church v. First Metho- 
dist Church, 138 111. 608; Reformed 
Dutch Church v. Veeder, 4 Wend. 
494. 

» Thomas v. Wyatt, 31 Mo. 188, 
77 Am. Dec. 640; Dowing v. Bar- 
tels, 2 West C. Rep. 506. If an 
owner of land executes a deed to 
a fictitious grantee, and subse- 
quently, under the name of the fic- 
titious grantee, executes a deed to 
another, the latter obtains a title: 
David v. Williamsburg etc. Co., 83 
N. Y. 265, 38 Am. Rep. 418. 

1 United States v. Southern Col. 
etc. Co., 1 West C. Rep. 11 (U. S. 
C. C. Col.). 

2 Douthitt v. Stinson, 63 Mo. 268. 
8 Chapman v. Tyson, 39 Wash. 

523, 81 Pac. 1066. 
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by deed implies a contract, or at least competent parties. A 
deed to a person having no existence is generally inoperative 
and passes no title from the grantor. Even in the case of an 
escrow, the title remains in the grantor till the condition is 
complied with and the deed delivered, when it will relate back 
for certain purposes to the time when it was delivered by the 
grantor as an escrow. If a man grant his estate to an imagi- 
nary corporation which exists only in his own mind, no title 
passes, and it is precisely the same if it is granted to a corpo- 
ration rendered incapable by its charter of taking the grant. 
As to that particular faculty it is not a corporation." 4 A deed 
to "L. R., etc., trustees of the Methodist Society, and to their 
heirs and assigns forever," was held to convey an absolute title 
to L. R., etc., named as grantees; and the words, "trustees 
of the Methodist Society," were considered descriptio persona. 6 
Where a corporation was duly organized by the legislature of 
the Territory of Nebraska, but its charter had not been ap- 
proved by Congress, it was held that the corporation was one 
de facto, and could take title. 6 If the name of the grantee is 
not stated, or spelled correctly, he is considered as having 
adopted that name for the purpose of acquiring the title. 7 A 
deed to or by a person under a fictitious name will convey the 
title, if he exists and can be identified. 8 "All that the law looks 
to is the identity of the individual, and when that is clearly 



4 Judge Drummond in Russell v. 
v. Topping, 5 McLean, 194, 202. 
See Harriman v. Southam, 16 Ind. 
190. A deed to a fictitious person 
is invalid: Lillard v. Ruckers, 9 
Yerg. 64; Muskingum Turnpike v. 
Ward, 13 Ohio, 120, 42 Am. Dec 
191. 

*Towar v. Hale, 46 Barb. 361. 
See, also, Austin v. Shaw, 10 Al- 
len, 552; Brown v. Combs, 5 Dutch. 
36. 



« Smith v. Sheeley, 12 Wall. 361, 
20 L. ed. 431. To the same effect, 
see Myers v. Croft, 13 Wall, 295, 
20 L. ed 563. 

7 Blinn v. Chessman, 49 Minn. 
140, 32 Am. St Rep. 536. 

•Wilson v. White, 84 Cal. 239; 
David v. Williamsburgh etc. Ins. 
Co., 83 N. Y. 265, 38 Am. Rep. 418. 
See Garwood v. Hastings, 38 Cal. 
216; Fallon v. Kehoe, 38 Cal. 44, 
99 Am. Dec. 347. 
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established the act will be binding upon him and upon oth- 
ers." 9 

§ 192. Mistake in name of corporation. — A mistake 
in setting out the name of a corporation which is a party to 
a deed will not vitiate the deed, when it appears from its face 
that the corporation was intended. 1 Where two persons an- 
swer the description in a deed, the one claiming under it is 
required to show that he is the person intended. 2 

§ 193. Extrinsic testimony to remedy uncertainty. — 

A patent, palpable uncertainty in the description of a grantee 
in a deed cannot be remedied by the aid of extrinsic testi- 
mony. But where the uncertainty springs from the difficulty 
of determining to which of a number of individuals it was 
intended to apply, resort may be had to other facts and cir- 



9 John Snook's Petition, 2 Hilt. 
(N. Y.) 566. In Hartman v. Hart- 
man, 104 Md. 389; 10 A. & E. Ann. 
Cas. 92, the authorities are re- 
viewed and it is held that a deed 
to a person who is in existence is 
not invalidated by the fact that the 
grantee is designated by an as- 
sumed name. (Citing text, sec. 
191.) A name is simply a means 
of identification: Blinn v. Chees- 
man, 49 Minn. 140, 51 N. W. 666. 
In this case the court says: "The 
name is not the person, and where 
one assumes, or comes to be known 
by another name than that which 
he properly bears, that name may 
be effectually employed for the pur- 
pose of designating him." A deed 
to a fictitious grantee is void but 
property may nevertheless be con- 
veyed by the real owner under an 
assumed name: Wiehl v. Robert- 
son, 97 Tenn. 458, 39 L.R.A. 423. 



37 S. W. 274, citing text, sees. 154, 
185, 191. 

1 Douglass v. Branch Bank at 
Mobile, 19 Ala. 659; Culpepper So- 
ciety v. Digges, 6 Rand. 165, 18 
Am. Dec. 708; President v. Mey- 
ers, 6 Serg. & R. 12; Society v. 
Varick, 13 Johns. 38; Aultman v. 
Richardson, 7 Neb. 1. A deed to 
an unincorporated company which 
enters into possession under it, 
passes a title which vests in the 
company when subsequently incor- 
porated: Clifton Heights Land Co. 
v. Randell, 82 Iowa, 89. But as a 
general rule, a deed made to a 
named corporation not yet organ- 
ized is a nullity: Harriman v. 
Southam, 16 Ind. 190; Douthitt v. 
Stinson, 63 Mo. 268; Russell v. 
Topping, 5 McLean, 195. 

« Grand Gulf R. R. & Banking 
Co. v. Bryan, 16 Miss. 234. 
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cumstances to ascertain the particular person intended by the 
grantor 8 Thus parol evidence is admissible to identify the true 
owners of property granted by a deed in which a partnership 
is named as grantee. 4 The admission of such evidence does 
not change the written instrument or add new terms to it, 
but merely fixes and applies terms already contained in it. 

§ 194. Necessity for stating name of grantor in deed. 
— Is it essential that a person should be mentioned in the 
deed to be bound by it, and to make it an operative convey- 
ance of his estate ? Suppose a deed is signed by a person who 
is not named in it as a grantor, is he bound? There is a 
marked contrariety of opinion upon this subject. In some of 
the States, it is considered that the naming of the grantor in 
the body of the deed is entirely unnecessary, and he is bound 
by a deed which he signs, but which does not contain his name 
in the premises, as firmly as if his name had been so written. 
In other States, the rule announced is that to bind a party the 
deed must contain apt words indicating an intent to bind him, 
and that his signature at the bottom of the deed, in which he 
is not named as grantor, cannot have the effect of making the 
conveyance operative against him. We shall proceed to in- 
quire in what courts and States one or the other of these vari- 
ant rules prevails. 

§ 195. Rule in New Hampshire that signature alone 
is sufficient. — In New Hampshire, it was determined at an 
early day that if a person signs, seals, and delivers a deed, he 



8 Morse v. Carpenter, 19 Vt. 613 ; 
Aultman v. Richardson, 7 Neb. 1; 
Webb v. Den, 17 How. 579, IS L. 
ed. 36. 

* Walker v. Miller (N. C.) 1 
L.R.A.(N.S.) 157. See, also, Ryan 
v. Martin, 91 N. C. 464; Simmons 
v. Allison, 118 N. C. 776, 24 S. E. 



716; Wakefield v. Brown, 38 Minn. 
361, 8 Am. St. Rep. 671, 37 N. W. 
788; Menage v. Burke, 43 Minn. 
211, 45 N. W. 155, 19 Am. St. Rep. 
235; Woodward v. McAdam, 101 
Cal. 440, 35 Pac. 1016; Cole v. 
Mette, 65 Ark. 506, 47 S. W. 407, 
67 Am. St. Rep. 945. 
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is bound by the deed, though not named in it as grantor. 6 
In a subsequent case in the same State, it was decided that 
where a deed of lands belonging to the wife purports to be the 
conveyance of the wife alone, and does not contain a recital 
that the husband is a party, but is executed by both husband 
and wife, it is the deed of both, and is operative to transfer 
the title of both to the land described in the deed. 6 



» Elliot v. Sleeper, 2 N. H. 525. 
The court, per Woodbury, J., said: 
"It is said to be the province of 
the premises to name among other 
things both the grantor and gran- 
tee. So rigid has been the adher- 
ence to this rule, that it was long 
doubted whether a deed was valid, 
if the name of the grantor was 
omitted from the premises, al- 
though it appeared in the habend- 
um: Co. Litt. 27 a, n. 4. But these 
duobts have been overruled (Treth- 
way v. Ellesdon, 10 Mod. 46; Lord 
Say and Seal's Case, 3 East, 118; 
Spyve v. Topham, Allen, 38, 41; 
Edes v. Lambert, 2 Vent. 141), be- 
cause every deed must, if possible, 
be made operative: Langdon v. 
Gable, 3 Lev. 22. And cases exist 
where almost every formal part of 
a deed has been dispensed with: 
Shep. Touch. 54; Co. Litt. 7 a; 
Bridge v. Wellington, 1 Mass. 219; 
Com. Di. Faits, E. 3. Indeed, writ- 
ing, sealing, and delivery have been 
pronounced the only essentials. 
Here, however, a deed must by 
statute be attested; and since seals 
have ceased to be distinguished by 
peculiar devices, and education has 
become more generally diffused, 
signing would seem to be proper 
and indispensable. When a deed is 
signed, the utility of naming the 
grantor in the premises, or any 



part of the body of the instru- 
ment, appears in a great measure 
superseded, for 'know,' says Per- 
kins, section 36, 'that the name of 
the grantor is not put in the deed 
to any other intent but to make 
certainty of the grantor': Bac. Ab. 
'Grant* C. This certainty is at- 
tained whenever a person signs, 
seals, acknowledges, and delivers 
an instrument as his deed, though 
no mention whatever be made of 
him in the body of it, because he 
can perform these acts for no other 
possible purpose than to make the 
deed his own. In a deed-poll, like 
that under consideration, where 
only the grantor speaks, or signs, 
or covenants, there is still less dan- 
ger of mistake and uncertainty con- 
cerning the party bound than in 
deed intended": Storer v. Gordon, 
3 Maule & S. 322; Gilly v. Copley, 
3 Lev. 139. 

6 Woodward v. Seaver, 38 N. H. 
29. Perley, C. J., in delivering the 
opinion of the court, said : "In this 
case, Hannah I. Woodward owned 
the land, and in order to convey 
her right it was necessary that her 
husband should join with her in 
the conveyance; her separate deed 
would be void, and convey no title. 
The husband's name does not ap- 
pear in the body of the deed, but 
there is a clause purporting to re- 
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§ 196. Rule in the United States courts that party not 
bound unless named in the deed. — But by the Supreme 
Court of the United States, a different view from that which 
we have seen prevails in New Hampshire was expressed. An 
executory contract for the sale of property belonging to mar- 
ried women was signed and sealed by the husband's and wives 
jointly. The contract described them all as parties to it. Sub- 
sequently a deed was executed in compliance with this agree- 
ment for the sale of the land. The deed set forth that the 
husbands in right of their wives conveyed the premises, bar- 
gained by the contract of sale, to the grantees. The husbands 
and wives signed and sealed this deed jointly. They all ac- 
knowledged that they signed, sealed, and delivered the instru- 
ment as their act and deed. The married women acknowl- 



lease Hannah I. Woodward's right 
of dower, and all her other rights 
in the premises, in which she is de- 
scribed as wife of the grantor. It 
therefore appears on the face of 
the deed that she was a married 
woman, and consequently, that to 
give her conveyance effect it was 
necessary her husband should join 
in the deed. Her husband signed 
and sealed the deed. This would 
seem to bring the case very dis- 
tinctly within the authority of El- 
liot v. Sleeper, 2 N. H. 525. In 
that case, as in this, the land be- 
longed to the wife; the deed pur- 
ported to be her sole conveyance, 
but was signed and sealed by her 
and her husband, and she is de- 
scribed as being the wife of Na- 
thaniel Brown, who signed and 
sealed the deed. From this the 
court say it appears that it was 
necessary he should join with her 
in the conveyance. So it appears 
from the deed in the present case 
that Hannah I. Woodward was a 



married woman, and that to make 
her deed operative, it was neces- 
sary her husband should join in 
the conveyance. It has been late- 
ly decided, in Burge v. Smith, 27 
N. H. 32, that where the wife 
signs and seals the deed of the hus- 
band, it is sufficient to bar her 
claim of dower, though no mention 
is made of her in the body of the 
deed, which is in some respects 
stronger than the present case, for 
the husband's deed is operative up- 
on his own estate without the wife 
joining; but here the deed would 
be wholly void, unless it should be 
held that signing and sealing the 
deed made him a party to the con- 
veyance. There is also less danger 
that the husband, who is in law sui 
juris, should part with his rights 
improvidently, than in case of the 
wife, whom the law supposes to be 
incapable of acting for herself": 
And see, also, Burge v. Smith, 27 
N. H. 332; Gordon v. Haywood, 2 
N. H. 402. 
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edged the execution of the deed separately and apart from their 
husbands. The court held the deed inoperative to convey the 
title of the married women to the land. "In the premises of 
this instrument," said Mr. Chief Justice Taney, delivering 
the opinion of the court, "it is stated to be the indenture of 
their respective husbands in right of their wives of the one 
part, and of the grantees of the other part, the husbands and 
the grantees being specifically named, and the parties of the 
first part then grant and convey to the parties of the second 
part. The lessors of plaintiff are not described as grantors, 
and they use no words to convey their interest. It is altogeth- 
er the act of the husbands, and they alone convey. Now, in 
order to convey by grant, the party possessing the right must 
be the grantor, and use apt and proper words to convey to the 
grantee, and merely signing and sealing and acknowledging 
an instrument in which another person is grantor is not suf- 
ficient. The deed in question conveyed the marital interests 
of the husbands in these lands, but nothing more. It is un- 
necessary to inquire whether the acknowledgment of the femes 
covert is or is not in conformity with the statute of Mississippi. 
For, assuming it to be entirely regular, it would not give ef- 
fect to the conveyance of their interests made by the husbands 
alone. And as to the receipt of the money mentioned in the 
testimony, after they became sole, it certainly could not oper- 
ate as a legal conveyance, passing the estate to the grantee, nor 
give effect to a deed which as to them was utterly void." 7 So 
•it has been held that a deed of land executed by husband and 
wife, but which contains no words of grant by the wife, does 
not convey the latter's estate in the land or bar her dower. 8 

7 Agricultural Bank of Missis- arises in respect to a parcel of land 

sippi v. Rice, 4 How. 225, 11 L. ed. conveyed by Thomas Reddle to the 

949; Batchelor v. Brereton, 112 U. husband of Mrs. Powell, in 1808. 

S. 396, 404, 2 L. ed. 748, 750. Reddle was seised of the land in 

* Powell v. Monson & Brimfield right of his wife, who was owner 

Mfg. Co., 3 Mason, 347. Mr. Jus r of the fee, and she has signed and 

tice Story said: "The first question sealed the deed, but the husband 
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It was likewise held in one of the circuit courts, under the lo- 
cal law of Massachusetts, where a deed was executed by a 
husband and afterwards the wife signed and sealed the same 
deed, writing over her signature the words, "I agree to the 
above conveyance," that such a conveyance did not release the 
wife's rights of dower in the premises described in the deed. 9 

§ 197. Same rule in Massachusetts. — As indicated in 
the notes to the preceding section, the rule that a party is not 
bound by a deed unless he is named in it, also obtains in Mas- 
sachusetts. In one case in that state, a lease was intended to 
be made to two persons named in the instrument. The per- 
sons named as lessees by the terms of the instrument promised 
to pay the rent, and engaged not to lease or underlet, nor per- 
mit any other person to occupy the demised premises without 
the written approbation of the lessor. One of the two persons 
named as lessees executed the instrument thus drawn, but the 
other did not. A third person, however, put his signature and 



alone is named as grantor in the 
deed, and there are no words in the 
body of the deed containing a grant 
or release on her part. Under these 
circumstances, it is very clear that 
nothing passed by the deed but the 
life estate of Reddle; for, though 
by our local law, a wife, by joining 
with her husband in the deed, may 
convey her estate, yet the deed 
must contain apt words to make 
her a grantor, otherwise the deed 
conveys only the right of the hus- 
band. This point has been decided 
by the supreme court of the State, 
and in my humble judgment, with 
entire correctness: Fowler v. 
Shearer, 7 Mass. 14; Lethgow v. 
Kavenagh, 9 Mass. 161; Catlin v. 
Ware, 9 Mass. 218, 6 Am. Dec. 56; 
Lufkin v. Curtis, 13 Mass. 223. 
We may then dismiss any further 



consideration on this point The 
next question turns upon the same 
principle. Mrs. Powell signed and 
sealed certain deeds executed by 
her late husband, conveying cer- 
tain parcels of the demanded prem- 
ises in fee, but no words of relin- 
quishment of her dower, or any 
other interest, are found in the 
deeds. The case, therefore, is pre- 
cisely that of Catlin v. Ware, 9 
Mass. 218, 6 Am. Dec. 56, and Luf- 
kin v. Curtis, 13 Mass. 223, where 
the court held that the deeds did 
not bar the wife of her dower, up- 
on the plain reason that a deed can- 
not bind a party sealing it, unless 
it contains words expressive of an 
intention to be bound." 

9 Hall v. Savage, 4 Mason, 273. 
See, also, Lane v. Dolick, 6 Mc- 
Lean, 200, 203. 
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seal to the lease with the one named in it as a party. The 
lessor brought suit for the rent against both of the signers 
of the lease, and the question before the court was whether 
they were jointly liable to the lessor on the instrument. The 
court held that they were not. 1 "The instrument," said the 
court, "was framed for a deed inter partes, and the intended 
parties were the plaintiff as lessor, and Cleaveland and Badger 
as lessees, and no others ; and all the stipulations, express or 
implied, were intended to be made between those parties. 
Knous did not, by merely putting his name and seal to a pa- 
per containing stipulations expressed to be made between oth- 
er parties, render himself liable to an action on the instrument 
for not fulfilling those stipulations, any more than he there- 
by acquired a right to maintain an action on the instrument 
against the plaintiff for the plaintiff's breach of the stipula- 
tions on his part." 2 So, it has been held that a wife does not 
bar herself of her right of dower by signing and sealing a 
deed in which she is not mentioned as a party. 8 "A deed can- 
not bind a party sealing it, unless it contains words expressive 
of an intention to be bound. In this case, whatever may be 
conceived of the intention of the demandant in signing and 
sealing the deed, there are no words implying her intention to 
release her claim of dower in the lands conveyed, which must 
have been, to give it that operation. It was merely the deed 
of the husband, and the wife is not by it barred of her right 
to dower." 4 It his also been held in that state, under the stat- 



1 Hubbard v. Knous, 3 Gray, 567. 

2 Hubbard v. Knous, 3 Gray, 567, 
568. 

8 Catlin v. Ware, 9 Mass. 218, 6 
Am. Dec 56. 

* Catlin v. Ware, supra. See, 
also, Leavitt v. Lamprey, 13 Pick. 
382; 3 Am. Dec. 685; Lufkin v. 
Curtis, 13 Mass. 223; Bruce v. 
Wood, 1 Met. 542, 35 Am. Dec. 380. 

The cases are conflicting, but as 



a guide to the reader attention may 
be called to the following: It is 
held in some states that the signa- 
ture of a married woman to a deed 
in which she is not mentioned as 
a party (and acknowledgment 
where that is essential to the deed) 
will release her homestead or con- 
tingent dower: Johnson v. Mont- 
gomery, 51 III. 185; Burge v. Smith, 
27 N. H. 332; Sheltou v. Aultman 
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ute relative to the conveyance of homesteads, that the wife 
does not join in the deed by simply inserting her name in the 
concluding clause of the deed, and by her signing and sealing 
the instrument." 6 On the same principle it has been decided 
that the insertion of the name of a minor in the attestation 
clause of an instrument purporting to be an indenture of ap- 
prenticeship, and the execution of the instrument by such mi- 
nor, are not sufficient to operate as a consent of the minor to 
make the instrument a valid indenture of apprenticeship under 
a statute requiring that "the consent of the minor shall be ex- 
pressed in the indenture, and testified by signing the same." 6 
But a deed in the form, "I, Chas. T. Smith, and Ellen Smith, 
wife of said Charles," do hereby remise, release, etc., and 
signed by both, conveys the title of both. 7 

§ 198. Same rule in Maine. — In Maine, the decisions 
in Massachusetts are followed upon this proposition, and it 
is settled that a party is not bound by a deed unless he is named 
in it as a grantor. 8 This question has arisen in cases when it 



& T. Co., 82 Ala. 315, 8 So. 332. 
In other states a contrary decision 
is made: Langham Bros. v. Freani, 
14 W. Va. 322. Bluff City Lum- 
ber Co. v. Bloom, 64 Ark. 492, 43 
S. W. S03; Pipkin v. Williams, 57 
Ark. 242, 21 S. W. 433, 38 Am. St 
Rep. 241; Prather v. McDowell, 8 
Bush, 46; Buford v. Guthrie, 14 
Bush, 690; Beverly v. Waller, 115 
Ky. 596, 74 S. W. 264; 115 Ky. 
596; Hoge v. Hollister, 2 Tenn. 
Ch. 606; Powell v. Monson & B. 
Mfg. Co., 3 Mason, 747, Fed. Cas. 
No. 11,356; Carter v. Goodin, 3 
Ohio St. 75. See, also, Peabody v. 
Hewett, 52 Me. 33, 83 Am. Dec. 
486; Adams v. Mesker, 25 W. Va. 
127; Harrison v. Simons, 55 Ala. 
510; Purcell v. Goshorn, 17 Ohio, 



105, 49 Am. Dec. 448; Stone v. 
Sledge, 87 Tex. 49, 26 S. W. 1068, 
47 Am. St. Rep. 65; Cox v. Wells, 
7 Blackf. 410, 43 Am. Dec 98; 
Agricultural Bank v. Rice, 4 How. 
225, 11 L. ed. 949. 

5 Greenough v. Turner, 11 Gray, 
332. See Wildes v. Vanvoorhis, 15 
Gray, 139. 

8 Harper v. Gilbert, 5 Ctish, 417. 
But it is held in New York that a 
father who signs, but is not named 
in an indenture of apprenticeship, 
is bound thereby: Mead v. Bill- 
ings, 10 Johns. 99. 

7 Smith v. Carmody, 137 Mass. 
126. 

8 Peabody v. Hewett, 52 Me. 33, 
83 Am. Dec. 486. Said Tenney, C. 
J. (p. 49): "According to 2 
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has been claimed that the wife by joining" in the execution of 
the deed relinquishes her right of dower. But it is decided in 
Maine, that a wife by joining in a deed with her husband does 
not release her right of dower in the premises described in 
the deed, unless it contain apt words expressive of such an in- 
tention on her part; and that the insertion of the words "in 
token of her free consent," in the conclusion of the deed, is not 
a sufficient expression of such intention. 9 

§ 199. In Ohio.— In Ohio, it is held that the title of 
a married woman, owner of fee in land, does not pass by a 
deed executed by husband and wife, unless she joins her hus- 
band in the granting part of the deed ; and that though both 
husband and wife may have intended to execute a deed con- 
veying the fee, a court of equity will not, as against the wife, 
rectify the mistake in the instrument of conveyance, and di- 
rect the execution of a perfect deed. 1 "Had the husband," said 
Mr. Justice Arcre, "when the deed was given, been the own- 
er in fee simple, without any doubt, the title in fee would have 
passed. It is a deed precisely adapted to such a state of the 
title. It is the husband alone that grants and conveys through- 
out the entire body of the deed ; her name is never there men- 
tioned but once, and then just as it would have been had the 
husband owned the land, and the wife possessed only a con- 



Blackst. Com. 297, the matter of a 
deed must be legally and orderly 
set forth; that is, there must be 
words sufficient to specify the 
agreement and bind the parties. It 
is not absolutely necessary in law 
to have all the formal parts that 
are usually drawn out in the deeds, 
so as there be sufficient words to 
declare clearly and legally the par- 
ty's meaning. In Catlin v. Ware, 
9 Mass. 218, 6 Am. Dec. 56, it is 
said by the court, 'a deed cannot 
Deeds Vol. I. — 19. 



bind a party making it, unless it 
contain words expressive of an in- 
tention to be bound/ We think 
the instrument is not operative as 
a deed to convey the interest of 
William Peabody." 

9 Stevens v. Owen, 25 Me. 94; 
Lothrop v. Foster, 51 Me. 367; 
Payne v. Parker, 10 Me. 178, 25 
Am. Dec. 221. See Frost v. Deer- 
ing, 21 Me. (8 Shep.) 156. 

1 Purcell v. Goshorn, 17 Ohio, 
105, 49 Am. Dec. 448. 
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tingent dower interest. At the end of the deed the same ap- 
pearance is kept up, and there the wife relinquishes her dow- 
er. Had the husband been the owner, then the conveyance 
would have been perfect, and the complainant would have 
needed no assistance from a court of chancery. Now by 
what principle can a court of equity take this deed, which* is 
regular and perfect upon its face, drawn strictly according to 
the statute, to convey a fee by the husband and dower by the 
wife, and alter it, so that it shall convey a fee simple, instead 
of a dower interest by the wife. There is not a word of 
grant by the wife, nor anything equivalent to it in all the deed. 
This deed, by its terms and at law does not convey any fee 
from the wife." * 

§ 200. In Alabama. — In Alabama, also, it is held that 
where several persons are mentioned in a deed as grantors, 
another person who is not named in the instrument is not one 
of the grantors, although he may sign and seal it, and the 
deed does not pass his interest in the lands described in the 
conveyance. 8 In the case just cited, Manning, J., said : "The 
persons named in the deed as grantors, by signing and sealing 
it, declare and make known to all whom it may concern, that 
they respectively grant, bargain, enfeoff, and convey the land 
therein described, to Thomas J. Harrison, and that they cove- 
nant with him that they are seised in fee, and have a right 
to sell and convey the land, and that they will warrant and 
defend the title. But what is declared or certified by the 
signature and seal of A. L. Barnett? Can they import any- 



8 In Purcell v. Goshorn, supra. 

8 Harrison v. Simons, 55 Ala. 
510. See as to rule in West Vir- 
ginia, Adams v. Medsker, 25 W. 
Va. 127. It is not a deed as to 
those who sign but whose names 
are not in granting clause: John- 
son v. Goff, 116 Ala. 648, 22 So. 
995. And see Adams v. Teague, 



123 Ala. 591, 26 So. 221, 82 Am. St. 
Rep. 144. Conveyances have been 
held valid, although no grantor is 
named therein, where there is other- 
wise a sufficient designation of the 
grantor : See Sheldon v. Carter, 90 
Ala. 380, 80 So. 63; Frederick v! 
Wilcox, 119 Ala. 355, 24 So. 582, 72 
Am. St. Rep. 925. 
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thing else than is contained in the deed, to wit, that the per- 
sons described in it as grantors convey and covenant as above? 
It is not set forth in the deed that A. L. Barnett himself does, 
or shall do, any of these things; and we cannot see any effi- 
cacy or meaning to his mere signature and seal, apart or dif- 
ferent from what is expressed in the instrument to which they 
are affixed." 

§ 201. In Indiana, the same doctrine seems to prevail, 
and a deed does not bind a party who signs and seals it, unless 
he is also named as a party to it, and it contains apt words to 
convey his interest.* But in that State it is established that a 
surety who signs a bond is bound by its terms though his name 
does not appear in the body of the bond, and that in such a 
case, where their names are signed, with the name of the prin- 
cipal obligor, immediately after the words, "signed, sealed, and 
delivered in presence of us," the presumption is that they 
signed as makers and not as witnesses. 5 



< Cox v. Wells, 7 Blackf. 410, 43 
Am. Dec. 98; Davis v. Bartholo- 
mew, 3 Ind. 485. 

6 Scheid v. Leibshultz, 51 Ind. 
38. Referring to the point that 
the persons not named in the bond 
were not bound, the court said: 
"In support of this position, refer- 
ence is made to Cox v. Wells, 7 
Blackf. 410, 43 Am. Dec. 98. There 
it was said: 'The deed offered in 
evidence by the plaintiff, and shown 
in oyer, does not convey the inter- 
est of Conwell's wife in the prem- 
ises, her name not being inserted 
in the body of the deed.' The rul- 
ing in the above case was followed 
in Davis v. Bartholomew, 3 Ind. 
485, where it was held that to bar 
dower the deed itself must con- 
tain the words necessary to consti- 



tute a conveyance or release of 
dower, and it cannot be aided by 
the certificate of acknowledgment. 

"The decision in Cox v. Wells, 
supra, was based upon two cases in 
Massachusetts — Catlin v. Ware, 9 
Mass. 209, 6 Am. Dec. 56; Lnfkin 
v. Curtis, 13 Mass. 223. In the 
case first cited, it was held that 'a 
deed cannot bind a party sealing it, 
unless it contains words expressive 
of an intention to be bound. In 
this case, whatever may be con- 
ceived of the intention of the de- 
mandant in signing and sealing the 
deed, there are no words implying 
her intention to release her claim 
of dower in the lands conveyed, 
which must have been to give it 
that operation. It was merely the 
deed of the husband, and the wife 
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§ 201a. In Texas. — In a decision in Texas the same 
principle is announced, and the court say : "It has been said 
that the signing of a deed manifests the intention of the sign- 
ers to be bound by it, and that the court should construe every 



is not by it barred of her right to 
dower.' In the second cited, it was 
held that to release the dower to 
the wife, the deed should have con- 
tained 'words importing a release 
of her claim of dower.' 

"The ruling in the preceding 
cases proceeded upon the theory 
that to convey or release the dower 
of the wife, the deed must contain 
words expressing a clear intention 
on his part to convey or release her 
dower, and that hence her name 
must appear in the body of the 
deed, as otherwise, there would be 
no means of ascertaining her in- 
tention. We think the above au- 
thorities can have no application to 
the present case, for all that is re- 
quired to render the appellants li- 
able as sureties is, that it should 
clearly appear that they intended 
to be bound by the terms of the 
bond, and this is plain from the 
act of executing it: Dobson v. 
Keys, Cro. Jac. 261; Smith v. 
Crooker, 5 Mass. 538; Ex parte 
Fulton, 7 Cowen, 484. An obliga- 
tion which, by its terms, purports 
to be that of one person, as 1 here- 
by bind myself/ etc., and is exe- 
cuted by more than one, may be 
treated as the several obligation 
of each person who signs it, or the 
the joint obligation of all: Knise- 
ly v. Shenberger, 7 Watts, 193; 
Leith v. Bush, 61 Pa. St. 395; 
Parks v. Brinkerhoff, 2 Hill, 663; 
Smith v. Crooker, 5 Mass. 538; 
Wright v. Harris, 31 Iowa, 272. 



"The question involved has been 
expressly decided by this court in 
two cases. In Potter v. The State 
ex rel. Thompson, 23 Ind. 550, the 
name of the surety was not in the 
body of the bond, but it was held 
that this did not render it void as 
to him, as his signature to the bond 
was . sufficient; and Pequawkett 
Bridge v. Mathes, 7 N. H. 230, 26 
Am. Dec. 737, and Smith v. Crook- 
er, 5 Mass. 538, are cited. 

"In the Wild Cat Ranch v. Ball, 
45 Ind. 213, the question is fully 
considered. Many authorities are 
cited and reviewed. The conclu- 
sion reached was, that the liability 
of the sureties was fixed by their 
execution of the bond, and it was 
for this held that the fact that the 
name of the principal appeared in 
the body of the bond created no li- 
ability against him without he sub- 
scribed the bond. In Knisely v. 
Shenberger, supra, the court said: 
Tf there was a time when courts 
listened to trivial and verbal inac- 
curacies in contracts, when the real 
meaning and intention of the par- 
ties was plain, that time has gone 
by, and the only object of courts is, 
that where the meaning and inten- 
tion of the parties are perfectly 
plain, no grammatical inaccuracy 
or want of the most appropriate 
words shall render the instrument 
unavailing.' We think the lan- 
guage used quite appropriate to the 
present case." 
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instrument so as to give effect to the intention of the parties 
to it. But the intention of the parties to a written contract 
must be derived from the language of the contract itself ; and 
when there is nothing in the deed to show an understanding 
on part of one of the signers to convey, we do not see very 
clearly that his signature manifests a purpose to make a con- 
veyance. When the title is in one person and the consent of 
another is essential under the law to convey such title, and 
such other signs the deed, his name not appearing therein as a 
grantor, the signature, it would seem, would merely manifest 
his consent to the conveyance." 8 

§ 202. In Mississippi. — In Mississippi it is considered 
that all that is necessary to bind a party is, that the convey- 
ance should be signed in such manner as to show his intention 
of making it his^ct and deed. "Anciently, sealing and delivery 
were necessary to a deed, but it was not essential that it should 
be signed, nor was the sealing required to be on any particu- 
lar part of it. 7 Afterward the practice of signing grew up 
under the requirements of the Statute of 29 Charles II, chap- 
ter 3, and the registration acts. But these statutes did not 
prescribe the manner of signing, and all that seems to have 
been required by their policy was that the instrument should 
be signed by the party in such a manner as to show that he 
intended it as his act and deed. The most essential and effi- 
cacious act to give it validity was the delivery, because that 
more clearly showed that he intended it as his deed; and, ac- 
cordingly, it is said that if one signs and seals a deed, and an- 
other delivers it as his act and deed, the latter thereby adopts 



• Stone v. Sledge, 87 Tex. 49, 47 
Am. St. Rep. 65. It was held, 
however, in Ochoa v. Miller, 59 
Tex. 460, that when a husband not 
named as a party to a deed purport- 
ing to convey his wife's separate 
property, signed and asknowledged 



the deed, it was sufficient to show 
his assent to it, and, as he had noth- 
ing to convey, that was all that was 
essential on his part to pass title 
to the property. 

7 Citing 2 Co. Litt. 234, notes ; 2 
Blackst. Com. 305. 
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and makes it his deed." 8 The court considered the subsequent 
acknowledgment of the instrument as a fact of importance, 
and said : "But the acknowledgment of the deed by the hus- 
band removes all doubt upon this point. It explains the act, 
which, without it, might have been doubtful, by a contempo- 
raneous declaration that he intended to sign, seal, and deliver 
it as his act and deed, and this affords the best exposition of 
its character." 9 In a subsequent case the court said that if a 
husband signed the deed of his wife, in which he was not 
named as a party, that "his signing, delivery, and acknowl- 
edgment of the deed would estop him from setting up any 
claim to the property against the grantee, and show that the 
title of the wife was conveyed by his co-operation." 1 



•Armstrong v. Stovall, 26 Miss. 
275. 

•Armstrong v. Stovall, supra. 
In that case, immediately after the 
wife's signature to the deed, the 
husband signed the following: "I, 
Edmond Jenkins, husband of the 
said Mary Jenkins, do hereby con- 
sent to the above obligation of my 
wife. Witness my hand and seal, 
this 10th day of February, 1846. 
Edmond Jenkins. [Seal.] 

1 Stone v. Montgomery, 35 Miss. 
83, 107. In Stone v. Sledge, 87 
Tex. 49, 47 Am. St. Rep. 65, it is 
said that the cases cited above from 
Mississippi are distinguishable 
from a case where a person signs a 
deed purporting to be wholly the 
act of another, and where it is as- 
serted that the property of the 
signer passes by the deed. A deed 
which complies with the form pre- 
scribed by statute is valid, although 
th^ grantors were described simply 
by the pronoun I and that not in 
the granting clause but in other 
parts of the deed : Ins. Co. v. Wal- 



ler, 116 Tenn. 1, 95 S. W. 811, 115 
Am. St. Rep. 763, 7 A. & E. Ann. 
Cas. 1078. Art! see Withers v. 
Pugh, 91 Ky. 522, 16 S. W. 277. 
The signing of a deed by one 
who is not mentioned nor de- 
scribed in the body of the instru- 
ment as a grantor, is of no ef- 
fect at law to convey his estate in 
the land described therein : Jason 
v. Johnson, 74 N. J. L. 529, 67 Atl. 
42, 122 Am. St. Rep. 402 (citing 
text, sees. 194, 195, 204, 455). A 
married woman's signature and ac- 
knowledgment of her husband's 
conveyance of his real estate will 
not be effectual to bar her home- 
stead or contingent dower interest 
therein: Beverly v. Waller, 115 
Ky. 596, 74 S. W. 264, 103 Am. St. 
Rep. 342. And see Rushton v. 
Davis, 127 Ala. 279, 28 So. 476; 
Evans v. Summerlin, 19 Fla. 858; 
Weber v. Tanner (Ky.) 64 S. W. 
741; Dietrich v. Hutchinson, 73 
Vt. 134, 50 Atl. 810, 87 Am. St 
Rep. 69a 
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§ 203. Husband's signature to wife's deed of separate 
property. — Under a statute which provided that the sep- 
arate property of the wife could be conveyed only "by an in- 
strument in writing signed by the husband and wife," a deed 
was held sufficient which mentioned her as the conveying 
party, which she signed, and at the close of which the hus- 
band, though not named in the body of the deed, signed the 
statement : "I have read the foregoing, and fully agree with 
the conveyance made by my wife." 2 The signature by the 
husband at the end of the deed, was considered sufficient to 
make it his deed under a statute providing that "a husband 
and wife may by their joint deed convey the real estate of the 
wife." 8a The Supreme Court of the United States holds that 
under the Statute of Illinois, and in accordance with the de- 
cisions in that state a wife does join with her husband in the 
execution of a deed of her estate where the granting clause 
contains her name only but where the deed is signed and ac- 
knowledged by both and certified in as required by the statute. 8 
But on the other hand a rule directly to the contrary is sus- 
tained and it is held that it is not sufficient that the husband 
should sign the deed in which his wife alone is named as 
grantor. 4 On the one hand it is held where such a doctrine 



2 Ingoldsby v. Juan, 12 Cal. 564. 
Where two persons are described 
in a deed, and one of them does 
not sign and seal the deed, the cov- 
enants in favor of the parties of 
the first part, it is held, will inure 
to the benefit of the one who did 
sign: Philadelphia etc. R. R. Co. 
v. Howard, 13 How. 307, 338, 14 L. 
ed. 157, 170. 

*aDentzel v. Waldie, 30 Cal. 138. 

8 Schley v. Pullman's Palace Car 
Co., 120 U. S. 575, 30 L. ed. 789, 
7 Sup. Ct. Rep. 730. For other 
cases in which a similar rule has 
been announced, see Thompson v. 



Lovreen, 82 Pa. 432; Peter v. 
Byrne, 175 Mo. 233, 75 S. W. 433, 
97 Am. St. Rep. 576; Clark v. 
Clark, 16 Or. 224, 18 Pac. 1 ; Mor- 
gano v. Snodgrass, 49 W. Va. 387, 
38 S. E. 695; Dinkins v. Latham, 
(Ala.), 45 So. 60; Pease v. 
Bridge, 49 Conn. 58; Stone v. 
Montgomery, 35 Miss. 83; Frieden- 
wald v. Mullan, 10 Heisk. 226; 
Ochoa v. Miller, 59 Tex. 460. 

4 Jewett v. Davis, 10 Allen, 68; 
Rushton v. Davis, 127 Ala. 279, 26 
So. 476; Adams v. Teague, 123 Ala. 
591, 26 So. 221, 82 Am. St. Rep. 
144; Johnson v. Goff, 116 Ala. 648. 
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prevails that although the deed may not be operative to con- 
vey title it may be enforceable as a contract to convey. 5 While 
on the other, it is held that a deed which is void because though 
signed, he is not named as grantor, cannot be reformed in 
equity. 6 It is said that where a wife signs a deed in which she 
is not named as a grantor she may be estopped from disputing 
the grantee's title. 7 Although the signature by a husband of 
his wife's deed in which his name is not mentioned as grant- 
or may not be his deed within the meaning of a statute requir- 
ing that her property should be conveyed by the joint deed of 
husband and wife, it sufficiently manifests her consent. 8 

§ 204. Comments. — The question whether a person 
who signs a deed, but is not named in it as grantor, is bound 
by it, should, in the author's judgment, be one of construc- 
tion, to be determined by reference to the circumstances con- 
nected with the transaction, rather than by a fixed and arbi- 
trary rule of law. In several of the cases that have been cited 
in the preceding sections, the decision of the court was based 
upon the ground that a wife could not relinquish her right of 
dower, unless the conveyance contained apt words expressive 
of such an intent, and that by merely signing a deed in which 
she was not mentioned, her claim of dower remained unaf- 
fected. Possibly, a distinction can be drawn between such 
cases and cases where the party signing was under no disabil- 
ity. The general rule for construing all contracts is that if 
it appears by a contract that a party intends to bind himself, 



22 So. 995; Davidson v. Cox, 112 
Ala. 510, 20 So. 500; Gaston v. 
Weir, 84 Ala. 193, 4 So. 258; Blythe 
v. Dargin, 68 Ala. 370; Gray v. 
Mathis, 52 N. C. (7 Jones) 502; 
Evans v. Snmmerlin, 19 Fla. 558; 
Warner v. Peck, 11 R. I. 431 ; Diet- 
rich v. Hutchinson, 73 Vt. 134, 50 
Atl. 810, 73 Vt. 134. 



6 Rushton v. Davis, 127 Ala. 279, 
28 So. 478. 

6 Jewett v. Davis, 10 Allen, 68. 

* Gales v. Card, 93 Tenn. 334, 24 
S. W. 486. 

8 Merrill v. Nelson, 18 Minn. 
366. 
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trivial inaccuracies will be disregarded, and, if the intention 
oi the parties can be ascertained, courts will effectuate that in- 
tention. Now, if a party signs a deed, he must do it for some 
purpose. It is in practice the general custom for deeds to be 
drawn by others than the parties to them. The scrivener may 
have omitted the name of the grantor, or by mistake may have 
inserted a wrong name. If such should be the case, and a 
party should sign a deed, intending to bind himself, all parties 
supposing he had executed an effectual conveyance, is it rea- 
sonable to say that the deed is nugatory because the party 
signing was not named in the conveyance? The fact that he 
signs and delivers the deed should be entitled to greater con- 
sideration in determining whether he intended to convey his 
title, than the writing of his name in the deed by some one 
else. It has been objected to this view, that the relations be- 
tween the parties are to be determined from the language of the 
deed, and if that shows an intended contract between a party 
who does not execute the instrument, the party who does sign 
cannot be bound, because he is, so far as the deed itself evinces 
the intention of the parties, a person with whom no contract 
was intended to be made. But assuming that such an instru- 
ment shows that the contract was originally intended to be 
made between certain persons, and that is all that can be 
claimed, such an intention may subsequently have been al- 
tered. If the name of the party originally mentioned in the 
deed should be erased, and the name of the party sign- 
ing substituted, there can be little question that the party 
whose name was sub3tituted, and who executed the in- 
strument, would be firmly bound by the instrument. If he 
signs the instrument, though his name is not substituted or 
mentioned at all in the deed, should not some effect be given 
to his act? We think so. While it may well be that in such a 
case he should not be conclusively bound, yet we think that 
by his signature and delivery of the deed, he should be held 
presumptively to have assented to its provisions; or, at all 
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events, that his intention should be considered so uncertain 
and ambiguous that the court should, by reference to all the 
circumstances not tending to contradict the deed, but to ex* 
plain the conditions surrounding its execution, attempt to as- 
certain his meaning. 9 

§ 205. Christian name. — The law recognizes but one 
Christian name, and, therefore, an error in the middle name, 
or its initial, or its entire omission, cannot affect the validity 
of a deed. 1 Where a plaintiff brought suit under the name of 
William Robinson, and for the purpose of showing title, pro- 
duced a deed to William T. Robinson, the variance was con- 
sidered immaterial. The letter T' was regarded as no por- 
tion of his name. The plaintiff, if he thought proper, was en- 
titled to prove that he was as well known without, as with, 
the letter "T" in the middle of his name. 8 A grantor, being 



9 This section was approved in 
Sterling v. Park, 129 Ga. 309, 13 
L.R.A.(N.S.) 298, 58 S. E. 828, 
121 Am. St. Rep. 224, 12 A. & E. 
Ann. Cas. 201. The court in that 
case says: "Thus will be seen, 
from the conditions prevailing at 
common law, the prime importance 
of the grantor's name appearing in 
the body of the deed was to iden- 
tify the deed as the act of a par- 
ticular grantor. Without signa- 
ture and executed by a seal indent- 
ed by the prick of a pin, or im- 
print of a tooth, the deed could not 
disclose the identity of the gran- 
tor, except by mention of his name 
in the grant. From the very ne- 
cessity of the case grew the rule 
that the name of the grantor should 
appear in connection with apt 
words indicating that the deed was 
his grant." 

The court then shows that the 



reason of the rule requiring the 
grantor to be named no longer ap- 
plies and concludes as follows: 
"Text book writers now very gen- 
erally discard as unsound the prop- 
osition that the grantor should be 
named as such in the deed, and ap- 
prove those cases which hold the 
conveyance is operative when 
signed by the grantor, though his 
name be omitted from the body 
of the instrument." 

1 McDonald v. Morgan, 27 Tex. 
503. 

8 Franklin v. Talmadge, 5 Johns. 
84. See Dunn v. Games, 1 Mc- 
Lean, 321; Erskine v. Davis, 25 
111. 251; Jackson v. Stanley, 10 
Johns. 133; Games v. Stiles, 14 
Peters, 322, 10 L. ed. 476; Jackson 
v. Hart, 12 Johns. 77, 7 Am. Dec. 
280; Jackson v. Miner, 15 Johns. 
226; Jackson v. Cody, 9 Cowen, 
140; Roosevelt v. Gardiner, 2 Cow- 



CHAP. VII.] THE FORMAL PART OF THE DEED. 



299 



ignorant of the first name of the grantee, left a blank for its 
insertion, intending to fill the blank before delivering the deed. 
But, in delivering the deed, he omitted, through neglect, to 
insert the grantee's Christian name. Subsequently the gran- 
tee, for the purpose of defrauding his creditors, inserted the 
Christian name of his wife, without her knowledge. It was 
held that, though the deed might be ambiguous, yet the am- 
biguity could be removed by proof aliunde, and that the title 
vested in the husband was not divested by filling the blank 
with the Christian name of the wife. 8 



en, 463; Nicodemus v. Young, 90 
Iowa, 423; Banks v. Lee, 73 Ga. 
25; Schofield v. Jennings, 68 Ind. 
232; Gillespie v. Rogers, 146 Mass. 
610. 

8 Fletcher v. Mansur, 5 Ind. 267. 
"The deed was delivered by the 
grantor to Barratt," says the court, 
per Davison, J., "with the intention 
of vesting in him the legal title, 
and no doubt that was its effect. 
Though the deed wanted his Chris- 
tian name, and on that account 
might be considered ambiguous, 
still that was an ambiguity that 
could have been supplied by proof 
aliunde. The title thus being in 
Barratt as grantee, could not be di- 
vested by the mere insertion of the 
Christian name of his wife in the 
blank left by the grantor. That 
insertion in our opinion was a void 
act, and conveyed to her no title." 
But if the first name is not given, 
but only the initial, the middle name 
or initial may become material: 
State v. Higgins, 60 Minn. 1, 27 L. 
R.A. 74, 51 Am. St. Rep. 490. And 
in some cases the middle name or 
initial has been considered a mate- 
rial part of the name : Ambs v. Chi- 
cago, St P. etc Ry. Co., 44 Minn. 



266. The law recognizes but one 
Christian name: Keane v. Meade, 
3 Pet. (U. S.) 1, 7 L. ed. 581; 
Franklin v. Talmadge, 5 Johns. 84; 
Milk v. Christie, 1 Hill, 102; Ayles- 
worth v. Brown, 10 Barb. 167; 
Roosevelt v. Gardinier, 2 Cow. 463; 
Van Voorhis v. Budd, 39 Barb. 
479; Clute v. Emmerich, 26 Hun, 
10; Cornes v. Wilkin, 79 N. Y. 129; 
People v. Cook, 14 Barb. 259; S. C. 
8 N. Y. 67, 59 Am. Dec. 451; 
Humphrey v. Phillips, 57 111. 132; 
Langdon v. People, 133 111. 382; 
Gross v. Grossdale, 177 111. 248, 52 
N. E. 372; Thompson v. Lee, 21 
III. 242; Tucker v. People, 122 111. 
583, 13 N. E. 809; Bletch v. John- 
son, 40 III. 116; Edmundson v. 
State, 17 Ala. 179, 52 Am. Dec. 
169; Rooks v. State, 83 Ala. 79, 
3 South. 720; McMahan v. Col- 
clough, 2 Ala. 68; Dutton v. Hob- 
son, 7 Kan. 196; Sparks v. Sparks, 
51 Kan. 195, 32 Pac. 892; State v. 
Smith, 12 Ark. 622, 56 Am. Dec. 
287; Doane v. Glenn, 1 Colo. 495; 
Banks v. Lee, 73 Ga. 25; Schofield 
v. Jennings, 68 Ind. 232; O'Connor 
v. State, 97 Ind. 104; Choen v. 
State, 52 Ind. 347, 21 Am. Rep. 
179; Stewart v. Colter, 31 Minn. 
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§ 206. Mistake in Christian name. — A mistake in the 
Christian name will be disregarded if it can be gathered from 
the whole instrument who is the party intended. 4 But it is 
said that the presumption of law is that the parties use their 
real names, and rfct that they have different names. On this 
ground, in Michigan, a record of a deed purporting to be 
signed by Harmon Sherman, and to be acknowledged by Hi- 
ram Sherman, was held inadmissible to prove a conveyance by 
Hiram Sherman. 5 A party who executes a deed in one name, 



385, 18 N. W. 98; Bratton v. Sey- 
'mour, 4 Watts & S. 329; In re 
South Abington Township Road, 
109 Pa. St. 118; State v. Martin, 10 
Mo. 391; State v. Black, 12 Mo. 
App. 531 ; Phillips v. Evans, 64 Mo. 
17; Randolph v. Keiler, 21 Ma 557; 
Smith v. Ross, 7 Mo. 463; Dilts v. 
Kinney, 15 N. J. L. 130; Carroll v. 
State, 53 Neb. 431, 73 N. W. 939; 
Haywood v. State, 47 Miss. 1; 
Johnson v. Day, 2 N. D. 295, 50 N. 
W. 701; Uihlein v. Gladieux, 74 
Ohio St, 232, 78 N. E. 363; Mc- 
Donald v. Morgan, 27 Tex. 503; 
Dixon v. State, 2 Tex. App. 530; 
McKay v. Speak, 8 Tex. 376; Del- 
phino v. State, 11 Tex. App. 30; 
Stockton v. State, 25 Tex. 372; 
Walbridge v. Kibbee, 20 Vt. 543. 

The prefix "Mr." applied to a 
man or "Mrs.'' to a married wom- 
an is not a part of the name: Uih- 
lein v. Gladieux, 74 Ohio St. 232, 
78 N. E. 363; State v. Kutter, 59 
Ind. 372; Schmidt v. Thomas, 33 
111. App. 109; Labat v. Ellis, 1 N. 
C. 92; Carroll v. State, 53 Neb. 431, 
73 N. W. 939; Elberson v. Rich- 
ards. 42 N. J. L. 69. 

4 Merchants' Bank v. Spicer, 6 
Wend. 443; Middleton v. Findla, 
25 Cal. 81; Nixon v. Cobleigh, 52 
111. 387. 



5 Boothroyd v. Engles, 23 Mich. 
19. The court said : "Our statutes 
now require every deed to be 
signed and sealed by the person 
from whom the estate or interest 
is intended to pass, as well as ac- 
knowledged by the person execut- 
ing it. The signing cannot be dis- 
pensed with, and no one but the 
signer can be regarded as the gran- 
tor. The presumption of law al- 
ways must be that a person uses 
his real name, and there is no pre- 
sumption that he is known by dif- 
ferent names. And in the absence 
of proof, a deed signed by Harmon 
and acknowledged by Hiram, is 
signed and acknowledged by differ- 
ent persons. There is nothing in 
the certificate of acknowledgment 
which can supply the defect if it 
could be supplied in that way, upon 
which there is no occasion to ex- 
press an opinion. Hiram Sherman 
in legal presumption has executed 
no deed which he could acknowl- 
edge. A person may be known by 
an alias as well as by his real name, 
and perhaps may use a name for a 
single occasion which he would be 
estopped to deny. But this could 
only be shown by directly connect- 
ing him by proof with the execu- 
tion and delivery of the deed, and 
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is estopped from asserting that the name by which he signed 
the conveyance is not his true name ; proof of its execution will 
be sufficient. 6 Thus, if a person is designated as James in the 
body of the deed, and executes it in the name of John by 
adopting the latter name in the signature, and is sued in the 
name of John and pleads the misnomer, the plaintiff may rely 
on the estoppel. The deed will be considered conclusive evi- 
dence of the adoption by the party of the names both of 
James and John. 7 Where there is a variance between the 
names of the grantors as they are written in the body of the 
deed and in the signatures, and the deed has been properly 
acknowledged, the identity of the persons will be presumed 
until rebutted. 8 

§ 207. The designation "junior." — The designation of 
"junior" or "second" is no part of a person's name, and 
though its use may be convenient to distinguish a particular 
person from another bearing the same name, the person in- 
tended may be shown by any other means as well. 9 The word 



in such case he would not be bound 
because he had acquired a new 
name in fact, but only because he 
had so acted that in the given case 
he could not be heard to dispute 
his own act If there had been 
proof in this case that Hiram 
Sherman was known also by the 
name of Harmon Sherman, we are 
not prepared to say it would not 
have laid a foundation for intro- 
ducing the record. But it is not 
competent to introduce it until 
some such foundation has been laid 
to connect the two variant names." 

6 Com. Dig. Fait. Bl.; Boothroy 
v. Engles, 23 Mich. 19, supra; 
O'Meara v. North American etc. 
Co., 2 Nev. 112; Nixon v. Cob- 
leigh, 52 111. 387. 



7 Gould v. Barnes, 3 Taunt. SOS; 
Lind v. Hook, Mod. Cas. cited Cro. 
Eliz. 807 n. a; James v. Whit- 
bread, 11 Com. B. 406; Reeves v. 
Slater, 7 Barn. & C. 489; Williams 
v. Bryant, 5 Mees. & W. 454. See 
Elliott v. Davis, 2 Bos. & P. 339. 

• Lyon v. Cain, 36 111. 362. 

9 Cobb v. Lucas, 15 Pick. 7; Kin- 
caid v. Howe, 10 Mass. 203; Com- 
monwealth v. Perkins, 1 Pick. 388. 
See Sawyer v. Northan, 112 N. C. 
261. The word "administrator" 
after the name of a person is "de- 
scriptio personae" merely: Jackson 
v. Roberts, 85 Ky. 410. A person, 
A, intending to act as the agent for 
his minor son, A Jr., purchased 
land of B, who believed A was pur- 
chasing, and accordingly executed 
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"junior'* is merely descriptive of the person and may be used 
and discarded at will. It is no part of the name. If land is 
purchased by the father, and the deed when made contains his 
name with the addition "junior," this addition does not con- 
clusively show that the son, was intended, as grantee. Yet, 
it presumptively shows that the son was intended as grantee. 1 
Though the character "Jr." is attached in some cases to a name 
and not in another, it is no part of the name and when the 
change can be accounted for creates no doubt as to the iden- 
tity of the person. 2 If a patent is issued "to the heirs of John 
Doe" and if in the probate court the proceedings were had in 
the administration of "John Doe Jr." the identity of the in- 
testate is sufficiently shown as the character "Jr." constitutes 
no part of the name. 3 In the language of Chancellor Wal- 
worth : "The word Junior forms no part of the name of the 
grantee, but is merely descriptive of the person ; and is usually 
adopted to designate the son where the father bears the same 
Christian name as well as the family name. Where the word 
Junior is left out, it is only presumptive evidence that the old- 
est person of the name, and who will answer the other matters 
of description in the deed, was the grantee intended, and the 
presumption may be rebutted by showing that the grantor in- 
tended to convey to the son by the name and description con- 
tained in the deed." 4 



the deed to him in his own name. 
A added "Jr." to his name written 
in the deed, and had it recorded. 
He at the same time gave a mort- 
gage to B, the grantor, to secure 
lhe purchase money, and signed it 
in his own name. It was held 
against those claiming under the 
son that the deed did not divest 
the title of B: Sawyer v. Northan, 
112 N. C. 261. 

1 Prentiss v. Blake, 34 Vt. 460. 

2 Commonwealth v. Perkins, 18 



Mass. (1 Pick.) 388; Blake v. 
Tucker, 12 Vt. 39. 

8 Clark v. Groce, 16 Tex. Civ. 
App. 453, 41 S. W. 668. 

4 Padgett v. Lawrence, 10 Paige 
Ch. 170, 177, 40 Am. Dec. 232. 
The character "Jr." or word "Jun- 
ior" has been held in numerous 
cases, both civil and criminal to be 
no part of a person's name. Good- 
hue v. Berrien, 2 Sandf. Ch. 630; 
People v. Collins, 7 Johns. 549; 
Farnham v. Hildreth, 32 Barb. 277; 
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§ 208. Deeds to partners. — When a deed is made to a 
partnership, it should mention the names of the partners in- 
dividually, as those not mentioned cannot take as grantees. 6 
But where a deed is executed to four persons by name, and 
they are described as composing a partnership, it conveys the 
legal title to an undivided one-fourth of the property to each 
of the four grantees. This interest, however, is encumbered 
by an equitable lien in favor of the other partners. 6 Where a 
deed is made to a partnership, one partner in that name has 
power to convey the legal as well as the equitable title, if he 
had power to do so at the time the deed was executed. Subse- 



People v. Cook, 14 Barb. 259; S. 
C. 8 N. Y. 67, 59 Am. Dec. 451; 
Carleton v. Townsend, 28 Cal. 219; 
San Francisco v. Randall, 54 Cal. 
408; Cort v. Starkweather, 8 Conn. 
289; State v. Ware, 38 N. H. 314; 
Teague v. State, 144 Ala. 42, 40 
South. 312; Johnson v. Ellison, 4 
T. B. Mon. (Ky.) 526, 16 Am. Dec. 
163; Loveland v. Sears, 1 Colo. 43; 
Headley v. Shaw, 39 111. 354; Guig- 
non v. Union Trust Co., 156 111. 
135, 40 N. E. 556, 47 Am. St. Rep. 
186; Davids v. People, 192 111. 176, 
61 N. E. 537; Hayes v. State, 58 
Ga. 35; State v. Cafiero, 112 La. 
453, 36 South. 492; Gerayhty v. 
State, 110 Ind. 103, 11 N. E. 1; 
Allen v. State, 52 Ind. 486; Brain- 
ard v. Stilphin, 6 Vt. 9, 27 Am. 
Dec. 532; Allen v. Ogden, 12 Vt. 
9; Keith v. Ware, 6 Vt 680; Blake 
v. Tucker, 12 Vt. 39; Jameson v. 
Isaacs, 12 Vt. 611; Prentiss v. 
Blake, 34 Vt. 460; State v. Dank- 
wardt, 107 Iowa, 704, 77 N. W. 
495; State v. Grant, 22 Me. 171; 
Bid well v. Coleman, 11 Minn. 78; 
Weber v. Fickey, 52 Md. 500; Boy- 



den v. Hastings, 17 Pick. 200; Cobb 
v. Parm enter, 101 Mass. 211 ; Simp- 
son v. Dix, 131 Mass. 179; State v. 
Weare, 38 N. H. 314; State v. Best, 
108 N. C. 747, 12 S. E. 907; Clark 
v. Gilbert, 1 Pinn. (Wis.) 354; 
Wesley v. State, 45 Tex. Cr. 64, 73 
S. W. 960. 

6 Beaman v. Whitney, 20 Me. 413. 
But the partners whose names ap- 
pear in the firm will hold for them- 
selves and for those associated 
with them. See section 193 ante as 
to admission of parol evidence to 
identify true grantees where prop- 
erty is deeded to a partnership. 

6 McCauley v. Fulton, 44 Cal. 
355. See Arthur v. Weston, 22 Mo. 
378. A deed to a partnership with- 
out mentioning the individual 
partners is not void, but may be 
explained by parol: Murray v. 
Blackledge, 71 N. C. 492. It has 
been held that a deed to an unor- 
ganized corporation conveys title to 
the incorporators as partners and 
does not fail for want of a gran- 
tee: Smith v. First Nat. Bank, 43 
Tex. Civ. App. 495, 95 S. W. 1111. 
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quent parol consent will also ratify his act. 7 Where several 
persons are conducting business under a partnership name and 
one of them buys land for the partnership, the fact that the 
deed runs to such person and the firm which is incorrectly de- 
scribed does not render it void. 8 A deed is not void in which 
the grantee is a partnership, the members of which have died, 
where after a sale to strangers the property has been held to- 
gether with the consent of all the interested parties and the 
partnership name perpetuated, for the purpose of winding 
up the partnership business. 9 

§ 209. Ascertaining intended grantee. — A deed made 
to A & Co. transfers the legal title to the land to A alone, 
and a deed executed by him will convey to his grantee a good 
and valid title. 1 As an illustration of the rule that though a 
deed be made to a party under a wrong baptismal name, it is 
valid and the title vests in the intended grantee, we may select 
the case of Staak v. Sigelow. 2 In that case a deed was made 
to Louis Staak, but as no person of that name was known 
to exist, and as the circumstances indicated that Arnold Staak 
was the intended grantee, title was held to be in him, and the 



' Frost v. Wolf, 77 Tex. 455, 19 
Am. St. Rep. 76L His power to 
act may be presumed from lapse of 
time: Frost v. Wolf, supra; Lind- 
say v. Jaffray, 55 Tex. 626; Perci- 
ful v. Piatt, 36 Ark. 456; Moreau 
v. Saffarans, 3 Sneed, 595, 67 Am. 
Dec. 582; Arthur v. Weston, 22 
Mo. 378; Chavener v. Wood, 2 Or. 
182. 

8 Stith v. Moore, 42 Tex. Civ. 
App. 528, 95 S. W. 587. 

9 Walker v. Miller, 139 N. C. 448, 
1 L.R.A.(N.S.) 157, 52 S. E. 125. 
Partners own as tenants in com- 
mon: Blanchard v. Floyd, 93 Ala. 
53, 9 So. 418. A mortgage made to 
Farnham & Lovejoy was held to be 



valid on the ground that while the 
legal validity of such an instrument 
required the legal existence of a 
grantee, "capable of taking and 
certainly designated, or so desig- 
nated that his identity can be cer- 
tainly ascertained, these conditions 
are complied with in this case; re- 
sort being had as may be done, to 
facts beyond the instrument for 
the purpose of applying the de- 
scription or designation of the per- 
sons named to the persons so de- 
scribed." 

1 Winter v. Stock, 29 Cal. 407, 89 
Am. Dec. 57, and cases cited. 

2 12 Wis. 234. 
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ambiguity was allowed to be explained by parol evidence. 8 A 
deed was made by L, senior, to the heirs of L, junior, in con- 
sideration of the natural love and affection for his grandchil- 
dren. At the time of the execution and delivery of the deed, 
L, junior, was living, and as in legal contemplation he could 
have no heirs, it was contended that the deed was void for 
uncertainty. But the court took the view that by the use 
of the word "grandchildren," it was apparent that the grantor 
employed the word "heirs" in its popular sense, and hence 
sustained the validity of the deed. 4 Where the description in 
the deed is so uncertain that it applies to two or more persons, 
it is incumbent upon the one claiming that he is the one intend- 
ed to show that fact. 6 

§ 210. Further description of the parties. — When a 
woman is a party to a conveyance, it is desirable in case she 
is married to give her husband's name, and if unmarried to 
describe her as a "single woman" or a "widow." It is cus- 
tomary to state the place of residence of the parties, and fre- 
quently a designation of the occupation of each is added. 
These matters are of service in identifying the parties when- 
ever a doubt arises as to the persons intended. Where the 
parties act in a trust relation as trustees, guardians, or execu- 
tors, it should clearly appear that the conveyance is made by 
or to them as such. For unless apt words are used to transfer 
the title from the real party in interest, the deed, though it be 
signed by the trustee or executor, and designates him as such, 
will be held to be his own personal deed. 8 Where an heir 
undertook to convey inherited land, and described himself as 
agent for the heirs of the decedent in one part of the deed, 



8 Staak v. Sigelow, 12 Wis. 234, 
supra. 

*Huss v. Stephens, 51 Pa. St 
282. 

6 Grand Gulf R. R. Co. v. Bryan, 
16 Miss. (8 Smedes & M.) 234. If 
Deeds Vol. I. — 20. 



the deed does not name the gran- 
tee, he must be described in such 
a manner as to enable him to be 
identified: Simmons v. Spratt, 20 
Fla. 495. 
6 Bobb v. Barnum, 59 Mo. 394. 
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but in the other portions designated himself as grantor, and 
executed the deed in his own name, the conveyance was ad- 
mitted in evidence as his own deed. 7 But where there is a suf- 
ficient identification of the party, an incorrect description will 
be rejected as surplusage. 8 

PART IV. 

THE GRANTING WORDS. 

§ 211. An intention to convey should be shown. — To 

enable a deed to operate as an effectual conveyance there should 
be proper and sufficient words manifesting an intention to 
transfer an estate. Where the words "sign over" were the 
only expression from which an intent to convey might be as- 
sumed, it was held that the instrument could not operate as a 
grant. 9 But its validity is not affected by the use of the wrong 
tense. No difference is caused by the employment of the 
words "has given and granted" instead of "do" or "does give 
and grant" ; either expression will suffice. 1 A grant was made 
to A and his heirs, and contained a proviso that if A died in 
his minority without issue, then the estate was "to go" to the 
issue of B. It was held that the words used, though not tech- 
nical terms of conveyance, were sufficient to convey the es- 
tate to such issue as a remainder. 2 The word "grant" has be- 
come a generic term of transfer. 8 But no particular formula 



*Endsley v. Strock, SO Mo. 508. 

8 Jackson v. Root, 18 Johns. 59; 
Jackson v. Clark, 7 Johns. 217. A 
grantor described herself as "form- 
erly widow and sole heir of Jason 
C. Bartholomew, deceased," but it 
was held that such recital did not 
prove or tend to prove the fact 
that she was such widow or heir: 
Soukup v. Union Investment Co., 
84 Iowa, 448, 35 Am. St. Rep. 317. 

9 McKenney v. Settles, 31 Mo.. 



541. See Bentley's Heirs v. De 
Forrest, 2 Ohio, 221, 15 Am. Dec. 
546. See Ingell v. Nooney, 2 Pick. 
362; 13 Am. Dec. 434. 

1 Pierson v. Armstrong, 1 Iowa, 
292, 63 Am. Dec. 440. See Wise- 
ley v. Findlay, 3 Rand. 361, 15 Am. 
Dec. 712. 

2 Folk v. Varn, 9 Rich. Eq. 303, 
310. 

8 S. F. & O. R. R. Co. v. Oak- 
land, 43 Cal. 502. 
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of words is necessary to effect a valid conveyance of land. If 
the words used show an intent to convey, they are sufficient 
for that purpose. 4 In a recent case in California it was held 
that no estate is granted by a clause in a deed which, after 
granting a life estate, declares it is the purpose of the 
grantor, by the deed, that, after the death of the life tenant, 
"said described lands shall become and be the property of" 
an institution named. 6 The decision is based upon the ground 
that, in such a deed, there are no operative words passing a 
present interest. 



* Gambril v. Rose, 8 Blackf . 140, 
44 Am. Dec. 760; Cobb v. Hines, 
Busb. 343, 59 Am. Dec. 559. See 
McWilliams v. Martin, 12 Serg. & 
R. 269, 14 Am. Dec. 688. A deed 
was held sufficient to convey land 
and not to create a copartnership, 
stating that the grantor, for love 
and affection for the grantee, "do 
give and release unto him so much 
at, along, below, and above \he 
milldam upon my land, known by 
the name of the Mill's Old Dam, 
and adjoining his, as will serve 
for the purpose of cutting a race, 
and for wasteway and mill, all con- 
veniences in putting up same and 
lumber yards, also free ingress and 
egress to and from said mill or 
pond through my lands, and also 
of backing water upon my land to 
the height of thirteen feet live 
water, and all the privileges of 
said mill two- thirds of the time 
(reserving to myself one-third part 
of said mill, after paying one-third 
part of whatever amount it may 
cost him [the grantee] in putting 
in operation said mill), the same 
being situated on Dean swamp, 
. . . the right to which I do 
hereby bind myself, my heirs, ex- 



ecutors, and administrators, to 
warrant and forever defend unto 
the said John Jordan [the grantee], 
his heirs and assigns forever, re- 
serving to myself the same privi- 
leges given and relinquished to 
him": Jordan v. Neece, 36 S. C. 
295, 31 Am. St. Rep. 869. Pre- 
cise technical words, however, are 
unnecessary, any language equiva- 
lent to a present contract of bar- 
gain and sale being sufficient. If 
the courts can discover an inten- 
tion to pass the title they will give 
effect to the deed, although the ex- 
pression may be inaccurate: Har- 
lowe v. Hudgins, 84 Tex. 107, 31 
Am. St. Rep. 21. Any language 
showing an intent to convey or 
mortgage is sufficient: Horton v. 
Murden, 117 Ga. 72, 43 S. E. 786. 
But the words must show intent 
to convey. See Brettman v. Fis- 
cher, 216 111. 142, 74 N. E. 777. In 
the following cases it was held that 
there were no operative words suf- 
ficient for a conveyance: Irwin v. 
Powell, 188 111. 107, 58 N. E. 941 ; 
Repp v. Lesher, 27 Ind. App. 360, 
61 N. E. 609. 

5 McGarrigle v. Roman Catho- 
lic etc. of S. F., 145 Cal. 694, 1 
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§ 212. Nature of the deed. — It was at one time con- 
sidered important that the words of the grant should con- 
form to the nature of the deed. For a feoffment the proper 
words were said to be "give," "grant," "enfeoff," etc. ; and 
for a deed of bargain and sale, "grant, bargain, and sell." 6 
But these words are now unnecessary if there be other words 
of a like import showing the intention to convey. By the 
words "I have given and granted," a grant, a feoffment, a 
gift, lease, or release, a confirmation or surrender may be cre- 
ated, and the grantee has the privilege of determining for 
which of these purposes he will use the conveyance. 7 The 
operative words usually employed in a deed of lease and re- 
lease, as we have seen are "grant, bargain, and sell," which 
give effect to the lease; and the words "grant, bargain, sell, 
remise, release, and forever quitclaim," render the release ef- 
fectual. A deed is to be so construed as if possible to give 
effect to it as a conveyance; hence it will be allowed to have 
this effect, although it may lack formal words, if it contains 
sufficient words to convey the estate. 8 From the employment 
of particular granting words, certain implied covenants were 
implied, which will be treated of in another part of this 
treatise. 



L.R.A.(N.S.) 315, 79 Pac. 447, 104 
Am. St. Rep. 84. 

6 1 Wood on Conveyancing, 203, 
3 Wash. Real Prop. (4th ed.) 379. 

7 Rowe v. Beckett, 30 Ind. 154, 
95 Am. Dec. 676. And see Folk 
v. Varn, 9 Rich. Eq. 303; Patter- 
son v. Carneal, 3 A. K. Marsh. 
619, 13 Am. Dec. 208. 

8 Jennings v. Brizeadine, 44 Mo. 
332; Wilcoxson v. Sprague, 51 Cal. 
640; Lynch v. Livingston, 8 Barb. 
483, 485 ; Marden v. Chase, 32 Me. 
329; Collins v. Lavelle, 44 Vt. 230; 
Pierson v. Armstrong, 1 Iowa, 282, 



63 Am. Dec. 440; Jackson v. Alex- 
ander, 3 Johns. 484, 3 Am. Dec. 
517; Shove v. Pencke, 5 Term Rep. 
124; Roe v. Tranmarr, 2 Wils. 75, 
78; Clanrickard v. Sidney, Hob. 
277; Young v. Ringo, 1 Mon. 30, 
32, 1 Wood on Conveyancing, 203, 
2 Rolle. Abr. 789, pi. 30; Shep. 
Touch. 82, 222; Cornish on Pur- 
chase Deeds, 29, 3 Wash. Real 
Prop. 379. The Spanish word 
*'cedo" was the word ordinarily 
used in Mexican conveyances: 
Schmitt v. Giovanari, 43 Cal. 617. 
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PART V. 

THE HABENDUM. 

§ 213. The habendum is not an essential part of a 
deed. — The purpose of the habendum is to define the es- 
tate which the grantee is to take in the property conveyed, 
whether a fee, life estate, or other interest. 9 It has now, as 
Chancellor Kent observes, degenerated into a mere useless 
form, and in some of the states it has been altogether dispensed 
with. 1 "The habendum is no essential part of the deed. It 
merely denotes the extent of the estate granted; in modern 
conveyancing it is almost practically obsolete, and may be en- 
tirely rejected if repugnant to the other clauses of the con- 
veyance." 2 

§ 214. Repugnance between granting words and ha- 
bendum. — Where proper words of limitation are em- 
ployed in the granting clause, there is no benefit to be ob- 
tained by the habendum. Where there is a repugnance be- 
tween the words expressing the grant and the habendum con- 
cerning the estate the grantee is to take, the rule governing 
the construction of all contracts will be applied, and effect will 
be given to both clauses if possible. Yet where there is a defi- 
nite limitation in the words of the grant, and there is a con- 
flict between them and the habendum, the latter must yield. 3 



9 Mitchell v. Wilson, 3 Cranch 
C. C. 242; Wager v. Wager, 1 
Serg. & R. 374; Pack v. Whitaker, 
(Va.), 65 S. E. 496, citing § 
213 of text. 

1 Major, Admr., v. Buckley, 51 
Mo. 227. 

2 Major, Admr., v. Buckley, su- 
pra. 

8 Farquharson v. Eichelberger, 
15 Md. 63; Major v. Buokley, 51 



Mo. 227; Budd v. Brooke, 3 Gill, 
236. 43 Am. Dec. 321; Flagg v. 
Eames, 40 Vt. 23, 94 Am. Dec. 363; 
Rimes v. Mansfield, 96 Mo. 394; 
Henderson v. Mack, 82 Ky. 379; 
Ratliffe v. Marrs, 87 Ky. 26; Berry 
v. Billings, 44 Me. 416, 69 Am. 
Dec. 107; Brown v. Manter, 21 N. 
H. 528, 53 Am. Dec. 223. See 
Warn v. Brown, 102 Pa. St. 347.* 
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"It is well settled that the granting clause in a deed must pre- 
vail over the habendum, unless a contrary intention is shown 
by the deed. In this case both the granting and habendum 
clauses of the deed convey the fee for ever, in as strong lan- 
guage as could be used. And after certain other property is 
conveyed the addition to or condition is added, which, it is 
claimed is a limitation, or which converts the title into a de- 
feasible fee. It seems to us that the attempt to so limit the 
absolute grant is null and void, because utterly inconsistent 
with both the granting and habendum clauses of the convey- 
ance." 4 A deed in its granting clause conveyed the property 
to the grantee in fee. The habendum was "To have and to 
hold said land to the party of the second part, her heirs and 
assigns, forever, with covenant of general warranty. If the 
party of the second part dies without bodily heirs, said land 
is to go back to the heirs of the first party." The court held 
that if the clause in the habendum was not in conflict with 
the granting clause, yet the grantee had the right and power 
to convey a good title. 5 If it appears from the whole instru- 
ment that it was intended by the habendum clause to restrict 
or enlarge the estate conveyed by the words of grant, the ha- 
bendum clause will prevail. 6 



4 Ray v. Spears, Ex'r, 64 S. W. 
413, 23 Ky. Law Rep. 814. 

B Hughes v. Hammond, 136 Ky. 
694, 26 L.R.A.(N.S.) 808, 125 S. 
W. 144. 

6 Barnett v. Barnett, 104 Cal. 
298. The deed is to be considered 
as a whole: Beedy v. Finney, 118 
Iowa, 276, 21 S. E. 284; Pike v. 
Munroe, 36 Me. 309, 58 Am. Dec. 
751; McWilliams v. Ramsey, 23 
Ala. 813; Bassett v. Budlong, 77 
Mich. 338, 43 N. W. 984; Utter v. 
Sidman, 170 Mo. 284, 70 S. W. 702; 
Bray v. McGinty, 94 Ga. 192, 21 S. 
E. 284; Gree» Bav & M. Canal Co. 



v. Hewett, 55 Wis. 96, 12 N. W. 
382, 42 Am. Rep. 701; Palmer Oil 
& Gas Co. v. Blodgett, 60 Kan. 
712, 57 Pac. 947; Bodine v. Ar- 
thur, 91 Ky. 53, 14 S. W. 904, 34 
Am. St. Rep. 162; Henderson v. 
Mack, 82 Ky. 379; Ratliffe v. 
Marrs, 87 Ky. 26, 7 S. W. 395, 8 
S. W. 876; Singleton v. School 
District No. 34, 10 Ky. L. Rep. 
851, 10 S. W. 793; Hall v. Wright, 
27 Ky. L. Rep. 1185, 87 S. W. 1129; 
Blackwell v. Black well, 124 N. C. 
269, 32 S. E. 676. See also hold- 
ing rule that granting clause pre- 
vails over subsequent clauses only 
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§ 215. Qualification of previous grant. — In California, 
where it is not necessary to use the word "heirs" to convey a 
fee simple, a deed was made containing no words of inherit- 
ance, but simply granted, bargained, conveyed, and confirmed 
to the grantees a tract of land. The habendum was: "To 
have and to hold all and singular the above-mentioned and 
described premises, together with the appurtenances, unto the 
said parties of the second part, and to the longest liver of 
them, for and during their natural lives and the natural life 
of such longest liver, remainder thereafter to the issue and 
heirs of their two bodies, begotten and to be begotten, and 
the heirs of such issue forever, to and for the use and bene- 
fit of such longest liver of them, for and during the life of such 
longest liver and thereafter to and for the use and benefit of 
the said issue and heirs of their two bodies, begotten and to 
be begotten, in equal shares, as tenants in common, the issue, 
if any, of any child of their bodies, who may die before the 
death of the longest liver of the said parties of the second 
part, to take the share and portion of such deceased child." 
It was decided, that the limitation in the habendum clause was 
not repugnant to the granting clause, and that the conveyance 
vested a life estate in the grantees and a full estate in their 
children. 7 Where the grant is uncertain or indefinite concern- 



where there is an irreconcilable re- 
pugnance between the clauses: 
Whetstone v. Hunt, 78 Ark. 230, 
93 S. W. 979; Hall v. Wright, 
(Ky.) 87 S. W. 1129; Blackwell 
v. Blackwell, 124 N. C. 269, 32 S. 
E. 676. And see Dickson v. Van 
Hoose, 157 Ala. 459, 19 L.R.A.(N. 
S.) 719, 47 So. 718; Wallace v. 
Hodges, 160 Ala. 276, 49 S. 312; 
Hill v. Gray, 160 Ala. 273, 49 So. 
676; Link v. McNab, 111 Md. 641, 
74 Atl. 825; Gaylord v. Barnes, 113 
N. Y. Sup. 605, 128 App. Div. 810; 
Teague v. Sowder, 121 Tenn. 132, 



114 S. W. 484; Hunter v. Hicks, 
109 Va. 615, 64 S. E. 988, holding 
that where there is irreconcilable 
conflict between the granting 
clause and other parts of the deed, 
the granting clause will prevail. 
And see in this connection : Hop- 
kins v. Hopkins, (Tex.) 114 S. W. 
673; Cover v. James, 217 111. 309, 
75 N. E. 490; Bauman v. Stoller, 
235 111. 480, 85 N. E. 657. See note 
12 L.R.A.(N.S.) 956, as to effect of 
subsequent clauses to cut down 
granting clause. 
7 Montgomery v. Sturdivant, 41 
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ing the estate intended to be vested in the grantee, the ha- 
bendum performs the office of defining, qualifying, or con- 
trolling it. 8 For example, where a lease of land was made to 



Cal. 290. Temple, 'J., delivering 
the opinion of the court, said: "If 
the habendum were entirely omit- 
ted, the deed in question would un- 
doubtedly have conveyed an estate 
in fee simple, and it is, therefore, 
contended that the language of the 
habendum, which attempts to lim- 
it the estate granted to a life es- 
tate, is repugnant. Independently 
of the statute, the common-law rule 
was that a deed like this, without 
the habendum, would convey a life 
estate only. The estate, though 
different, was just as definite as 
that under the rule of the statute. 
If the argument of counsel were 
correct, the result would have been 
that the grant could not have been 
enlarged by the habendum. Yet 
we all know that where the form- 
al parts of a deed are all used, 
this was the customary mode of 
conveying, and is still often fol- 
lowed. 

"The rule of common law was 
only intended to apply to convey- 
ances in which the extent of the 
ownership of the grantee in the 
thing granted was not defined in 
the conveyance. The statute rule 
was merely intended to take the 
place of the common-law rule. 
Neither was intended to override 
the expressed intention of the par- 
ties. The office of the habendum 
is to limit and define the estate 
which the grantee is to have in the 
property granted. It is not an es- 
sential part of a deed, but has gen- 



erally been used, and in some states 
the form adopted in this case is 
in general use. No estate is lim- 
ited in the granting part of the 
deed, but this is done in the haben- 
dum. The legislature did not in- 
tend to prohibit this form of con- 
veyance, but merely to supply a 
rule of construction when the par- 
ties failed to define the estate con- 
veyed. The word "grant," in the 
last part of the section of the stat- 
ute, has precisely the same meaning 
as the word "conveyance" in the 
preceding clause. Giving full ef- 
fect to the language of the haben- 
dum clause in this deed, it is a 
conveyance to the grantees for 
their joint lives, and to the sur- 
vivor during the life of the sur- 
vivor, with remainder to the issue 
and heirs of their two bodies, and 
the heirs of such issue forever." 

See, also, Beedy v. Finney, 
118 la. 276, 91 N. W. 1069; 
Jeffries v. Butler, 108 Ky. 531, 56 
S. W. 979; Atkins v. Baker, 112 
Ky. 877, 66 S. W. 1023; Hall v. 
Wright, (Ky.) 87 S. W. 1129; 
Adams v. Fisher, 143 Mich. 673, 
107 N. W. 705; Utter v. Sidman, 
170 Mo. 284, 70 S. W. 702; Mil- 
ler v. Dunn, 184 Mo. 318, 83 S. 
W. 436, 105 Am. St. Rep. 537; 
Williams v. Hedrick, 96 Fed. 657, 
37 C. C. A. 552. 

8 Co. Litt. 6 a ; Sumner v. Wil- 
liams, 8 Mass. 162, 174; Berry v. 
Billings, 44 Me. 423, 69 Am. Dec 
107, 1 Wood on Conveyancing, 224. 
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a person, habendum to him and his heirs, it was held to con- 
vey a fee, 9 

§ 215a. When habendum controls. — It may be formu- 
lated as a rule that where it is impossible to determine from 
the deed and surrounding circumstances that the grantor in- 
tended the habendum to control, the granting words will gov- 
ern. But if it clearly appears that it was the intention of 
the grantor to enlarge or restrict the granting clause by the 
habendum, the latter must control. 1 In a deed from a hus- 



9 Jamaica Pond v. Chandler, 9 
Allen, 168. See Pack v. Whitaker, 
(Va.), 65 S. E. 496. 

1 Bodine's Admr. v. Arthur, 91 
Ky. 53, 34 Am. St. Rep. 162. In 
that case the habendum was: "To 
have and to hold unto the said 
Hettie E. Bodine, wife of the said 
B. W. Bodine, and to her children 
by him begotten forever.'' The 
court held that the deed conveyed 
a life estate to the grantee, with 
remainder to her children. The 
rule enunciated by the text was 
accepted by the court in the late 
case of Trippett v. Williams, 149 
N. C 394, 24 L.R.A.(N.S.) 514, 
63 S. E. 79 holding that where 
there is a deed to one and his 
heirs habendum to him during his 
life and at his death to be equally 
divided among his children, a life 
estate only is conveyed to the ori- 
ginal grantor though under the 
statute the grantee would have 
taken the same estate without the 
use of the word heirs as with it: 
See, also, Cobb v. R. R. (Ga.) 129 
Ga. 377, 58 S. E. 862. Where the 
intent of the grantor is plain, effect 
may be given to subsequent clauses 
to curtail the estate granted in the 



granting clause: Condor v. Secrest, 
149 N. C. 201, 62 S. E. 921; Merck 
v. Merck, 83 S. C. 329, 65 S. E. 
347; Adams v. Merrill, 85 N. E. 
114, 87 N. E. 36; Hamilton v. Sid- 
well, 131 Ky. 428, 115 S. W. 204; 
Hudson v. Hudson, 121 S. W. 973. 
But the granting clause will pre- 
vail where the conflict between it 
and the other parts of the deed is 
irreconcilable, and the intention of 
the parties cannot be ascertained: 
Gaylord v. Barnes, 128 App. Div. 
810, 113 N. Y. Supp. 605; Dickson 
v. Van Hoose, 157 Ala. 459, 19 
L.R.A.(N.S.) 719, 47 So. 718; 
Hunter v. Hicks, 109 Va. 615, 64 
S. E. 988; Teague v. Sowder, 121 
Tenn. 132, 114 S. W. 484; Wal- 
lace v. Hodges, 160 Ala. 276, 49 So. 
312. And generally it may be said 
that the tendency of late decisions 
is to give effect to subsequent 
clauses in a deed curtailing the es- 
tate granted in the granting clause 
provided the intention of the gran- 
tor to do so clearly appears : See 
Adams v. Merrill, (Ind. App.) 85 
N. E. 114, affirmed on rehearing, 
87 N. E. 36; Parsons v. Kendall, 
81 Kan. 192, 105 Pac. 25; Williams 
v. Grimm, (Ky.) 112 S. W. 839; 
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band to his wife, after the habendum clause was a condition 
that she should not convey or mortgage the premises without 
his written assent, and that in the event of her death occur- 



Hamilton v. Sidwell, (Ky.) 115 
S. W. 204; Hudson v. Hudson, 
(Ky.) 121 S. W. 973; Candor v. 
Secrest, 149 N. C. 201, 62 S. E 
921; Smith v. Lindsey, 37 Pa. 
Super. Ct. 171 ; Merck v. Merck, 
83 S. C. 329, 65 S. E. 347; Pack 
v. Whitaker, (Va.) 65 S. E. 496. 
In Carl-Lee v. Ellsberry, 82 Ark. 
209, 12 L.R.A.(N.S.) 956, 101 S. 
W. 407, it was held after an elabo- 
rate review of the authorities that 
a proviso in a deed after the grant- 
ing clause conveying a fee simple 
estate, which attempts to dispose of 
the property in case the grantee 
dies without issue is void for un- 
certainty. And generally as to ef- 
fect of subsequent clauses restrict- 
ing granting clause, see Kron v. 
Kron, 195 111. 181, 62 N. E. 809; 
Chamberlain v. Runkle, 28 Ind. 
App. 607, 63 N. E. 486; Lamb v. 
Medsker, 33 Ind. App. 662, 74 N. 
E. 1012; Humphrey v. Potter, 
(Ky.) 70 S. W. 1062; Wolverton 
v. Hoffman, 104 Va. 605, 52 S. 
E. 176; Pritchett v. Jackson, 103 
Md. 696, 63 Atl. 965; Wilkins v. 
Norman, 139 N. C. 40, 51 S. E. 
797, 111 Am. St. Rep. 767. But 
the granting clause will govern in 
cases where between such clause 
and other clauses of the deed, there 
is an irreconcilable conflict, and 
the intention of the parties cannot 
be ascertained with a reasonable 
degree of certainty: Hunter v. 
Hicks, 109 Va. 615, 64 S. E. 988; 
Dickson v. Van Hoose, 157 Ala. 
459, 19 L.R.A.(N.S.) 719, 47 So. 



718; Hill v. Gray, 160 Ala. 273, 
49 So. 676; Link v. McNabb, 111 
Md. 641, 74 Atl. 825; Gaylord v. 
Barnes, 128 App. Div. 810, 113 N. 
Y. Supp. 605; Teague v. Sowder, 
121 Tenn. 132, 114 S. W. 484. In 
Dickson v. Van Hoose, 157 Ala. 
459, 19 L.R.A.(N.S.) 719, 47 So. 
718 Mr. Justice Denson said: "It 
is true the real inquiry in the con- 
struction of a deed is to establish 
the intention of the parties, espe- 
cially that of the grantor; but a 
corollary to this rule is that the 
intention must if possible, be gath- 
ered from the language used in the 
instrument submitted for construc- 
tion, and that, when it can in this 
way be ascertained, arbitrary rules 
are not to be resorted to. If, how- 
ever, two conflicting opinions are 
expressed, there is no alternative 
but to construe the deed by these 
rules, even though they be denomi- 
nated arbitrary." In that case 
the authorities are collected and re- 
viewed (Dickson v. Van Hoose), 
and it was held that where 
a deed recites that the gran- 
tor is entitled to a life estate in 
the property conveyed by right of 
survivorship, which interest he has 
agreed to sell, but which deed 
grants to the grantee all the gran- 
tor's right in the property to have 
and to hold the life estate pos- 
sessed by the grantor and no more, 
the deed will pass the fee if the 
grantor had received, in fact, an 
absolute conveyance from his wife. 
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ring before his, the property conveyed should revert to him or 
his assigns. The court construed the deed as showing an ap- 
parent intention that the grantee's interest should cease if she 
died before the grantor, but that if she survived him tlie ab- 
solute title should become vested in her. 2 

§ 216. It is not the province of the habendum to in- 
troduce new subject matter into the grant. — Where more 
property is included in the habendum than is mentioned in 
the^grant, the portion not comprised in the grant will not pass 
by virtue of the habendum. 3 It has been stated that "where a 
deed first speaks in general words, and afterward in special 
words, and the latter accord with the former, this deed shall 
operate according to the special words, whether they enlarge 
or restrain the general words that precede." 4 

§ 217. Reference to habendum. — When the premises 
contain an express reference to the habendum, the latter may 
limit and qualify the terms of the grant, and prescribe the 
mode in which the estate is to be enjoyed. Thus, where one 
by deed granted land to another, "his heirs and assigns for- 
ever, subject to the limitations hereinafter expressed as to 
part thereof," and in the habendum limited the estate as to 
one-half to the grantee's use during his natural life, and at 
his decease to descend to his children by him lawfully begot- 
ten, and to the issue of such as were then deceased, it was 
held that the grantee took by the conveyance a fee simple as 
to one-half of the land, and a life estate in the other. 5 



8 Bassett v. Budlong, 77 Mich. 
338, 18 Am. St. Rep. 404. 

8 Manning v. Smith, 6 Conn. 289. 
But this principle does not apply 
to such incidents as would pass by 
the grant, though they are enumer- 
ated only in the habendum: Sum- 
ner v. Williams, 8 Mass. 162. See 



Den v. Helmes, 3 N. J. L. 1050; 
Swazey v. Brooks, 34 Vt. 451. 

4 1 Wood on Conveyances, 199, 
212, 223, 224, n.; Wrotesley v. Ad- 
ams, Plowd. 187, 196. See Ford 
v. Flint, 40 Vt. 382; Moss v. Shel- 
don, Watts. & S. 162. 

5 Tyler v. Moore, 42 Pa. St. 374. 
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§ 218. Explanatory clause. — In Nevada, a deed, after 
granting a certain number of feet of the interest of the grant- 
or in a mining claim, contained this explanatory clause: 
"The interest herein intended to be conveyed, to include also 
and carry along with it an interest of equal extent in all the 
ledges and lodes in which said party of the first part is own- 
er, and which will be reached and prospected by said parties 
of the second part in their continuation of the tunnel of the 
'Gold Hill Tunneling Company/ said continuation commenc- 
ing at a point four hundred feet in from the mouth of the 
tunnel." The court decided that this clause should not have 
the effect of conveying any interest which was not included 
within the natural signification of the granting words. 6 

§ 219. Under what circumstances a party not named 
as a grantee may take under the habendum. — Where there 
is no repugnance between the granting clause and the haben- 
dum, a party not named in the former may take under the 
deed if named in the latter. 7 Thus, there is no repugnance 



6 McCurdy v. Alpha Mining Co., 
3 Nev. 27. The court said, per 
Beatty, C. J.: "This explanatory 
clause is entitled to all due weight, 
and under the liberal rules adopt- 
ed by the more modern decisions 
in the interpretation and enforce- 
ment of deeds, it might, perhaps, 
even have the effect of passing ti- 
tle to that which by no possibility 
could be understood as having been 
included within the granting clause 
of the deed. But before giving 
such effect to mere explanatory 
words, it should appear from the 
instrument beyond all reasonable 
doubt, that it was the intent of 
the parties using the words to give 
them such effect. Parties usually 
describe in the granting clause of 



a deed all that they intend to con- 
vey. And no court should hold that 
a party by his deed has conveyed 
more than is described or referred 
to in the granting clause, unless 
forced to that conclusion by lan- 
guage in other portions of the deed 
which clearly and beyond all rea- 
sonable doubt shows an intent on 
the part of the grantor to part 
with more property than was de- 
scribed in the granting clatise. 
This explanatory clause, although 
not strictly the habendum of the 
deed, is somewhat similar to the 
habendum, and it appears to us 
should be construed in the same 
way." 

* Tyler v. Moore, 42 Pa. St. 388; 
Irwin v. Longworth, 20 Ohio, 581. 
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between the two clauses when the party who is to take is not 
named in the grant, but may be ascertained from the haben- 
dum} A person who is not named in the premises as a gran- 
tee may take by way of remainder, but where the grant is to 
one person, the habendum cannot be operative when it is to 
him and another to take as joint tenants or tenants in com- 
mon. 9 In a case of that character the habendum would be at 
variance with the grant. Where the premises contain a com- 
plete grant, the habendum cannot have the effect of defeat- 
ing or curtailing the estate granted. 1 

§ 220. Effect of the habendum to limit the estate.— 

While the habendum cannot abridge an estate granted, yet 
where the granting clause does not mention the estate con- 
veyed, the habendum may have the effect of declaring the in- 
tention, and may overcome any presumption that in its ab- 
sence would properly arise from the defect in the preceding 
clause. 8 But it is to be understood that the habendum, when 
irreconcilable with the granting clause, is to be rejected, 8 and 
is to affect the grant only when it can be construed as con- 
sistent with the premises. 4 



8 Spyve v. Tonham, 3 East, 115, 
1 Wood on Conveyancing, 206, 212, 
3 Wash. Real Prop. (4th ed.) 438. 
Contra, Bustard v. Coulter, Cro. 
Eliz. 902, 903; Berry v. Billings, 
44 Me. 424, 69 Am. Dec. 107; Sum- 
ner v. Williams, 8 Mass. 174, 5 Am. 
Dec. 83. 

9 Greenwood v. Tyler, Cro. Jac. 
564; Brooks v. Brooks, Cro. Jac. 
434. See Walters v. Breden, 70 Pa. 
St. 237. 

1 Nightingale v. Hidden, 7 R. I. 



118; Walters v. Breden, 70 Pa. St. 
237, 4 Cruise, 272. 

*Riggin v. Love, 72 111. 553. A 
grant may be to one, the habendum 
to him and his heirs, or heirs of 
his body, or for the life of anoth- 
er: 3 Prest. Abst. Tit. 43. See Car- 
son v. McCaslin, 60 Ind. 334; Jack- 
son v. Ireland, 3 Wend. 99; Corbin 
v. Healey, 20 Pick. 514. 

3 Riggin v. Love, 72 111. 553; Car- 
son v. McCaslin, 60 Ind. 337. 

* Lee v. Tucker, 55 Ga. 9, 
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PART VI. 

THE REDDENDUM. 

§ 221. Reddendum, what is. — The clause of redden- 
dum generally follows the habendum, and is used when any- 
thing is to be reserved out of the property granted. There is 
a distinction between an exception and a reservation. By the 
former, the grantor withdraws from the operation of the con- 
veyance that which is in existence, and included under the 
terms of the grant. A reservation is "something arising out of 
the thing granted, not then in esse, or some new thing created 
or reserved, issuing or coming out of the thing granted, and 
not a part of the thing itself, nor of anything issuing out of an- 
other thing." 5 A reservation may be of some easement or 
servitude, existing and operative, and incapable of severance 
from the grant. 6 

§ 222. What is necessary for a good reddendum. — 

In every good reddendum or reservation there should be a 
concurrence of several things. One is that the reservation 
must be made to the grantor, or to one of the grantors in the 
deed, and not to a stranger. 7 Another is, that it must be out 



5 3 Wash. Real Prop. (4th ed.), 
440; Shep. Touch. 80; Craig v. 
Wells, 11 N. Y. 315; Marshall v. 
Trumbull, 28 Conn. 183, 73 Am. 
Dec. 667; Ashcroft v. Eastern R. 
R. Co., 126 Mass. 196, 30 Am. Rep. 
672; Moulton v. Trafton, 64 Me. 
218; State v. Wilson, 42 Me. 9; 
Ives v. Van Auken, 34 Barb. 566; 
Eridger v. Pierson, 1 Lans. 481 ; 
Whitaker v. Brown, 46 Pa. St. 197 ; 
Munn v. Worrall, 53 N. Y. 44, 13 
Am. Rep. 470; Stockhridge Iron 
Co. v. Hudson Iron Co., 107 Mass. 
290. 

6 Cutler v. Tuft, 3 Pick. 272, 278; 



Doe v. Lock, 4 ^Tev. & M. 807; 
Pettee v. Hawes, 13 Pick. 323, 326; 
Hurd v. Curtis, 7 Met. 110. 

7 Hornbeck v. Westbrook, 9 
Johns. 74; Petition of Young, 11 
R. I. 636; Bridge r v. Pierson, 1 
Lans. 481; Illinois R. R. Co. v. 
Indiana R. R. Co., 85 111. 211. But 
it seems that it may, if so intend- 
ed, operate as an exception, and as 
notice to the grantee of adverse 
claims: West Point Iron Co. v. 
Reymert, 45 N. Y. 703. And see 
Bridger v. Pierson, 45 N. Y. 601 ; 
Brossart v. Corlett, 27 Iowa, 288. 
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of the estate granted, and not out of something extraneous. 8 
As in the case of a grant, the description of the thing reserved 
should be sufficiently definite as to enable it to be identified. 9 
Thus, where a deed reserves out of the property conveyed one 
acre of land, and there is nothing to show from what particu- 
lar part of the tract it is to be taken, the reservation is void 
for uncertainty, and the grantee is entitled to the whole tract. 1 
It should also contain words of limitation to enable it to ex- 
tend beyond the life of the grantor. 8 

PART VII. 

THE TESTIMONIUM CLAUSE. 

§ 223. General use of the testimonium clause.— It is 

customary to end a deed with a testimonium clause, such as 
"in witness whereof the parties have hereunto set their hands 
and seals," etc. This clause was once of value as indicating 
an intention to execute a sealed instrument; and in those 
States where the use of seals has not been rendered unneces- 
sary it may still have this effect. A common provision in sev- 
eral of the States is that "every instrument to which the 
maker affixes a scroll by way of seal shall be of the same 
force and obligation as if it were actually sealed, provided the 
maker shall, in the instrument, recognize such scroll as hav- 
ing been affixed by way of a seal." It has been decided, un- 
der statutes of this character, that, to give the scroll the ef- 
fect of a seal, it must appear from the instrument that the 



« Dyer v. Sanford, 9 Met. 395, 
43 Am. Dec. 399. 

9 Woodcock v. Estey, 43 Vt. 515; 
Jewett v. Ricker, 68 Me. 377. 

1 Mooney v. Cooledge, 30 Ark. 
640. 

*Ashcroft v. Eastern R. R. Co., 
126 Mass. 198, 30 Am. Rep. 672; 



Dennis v. Wilson, 107 Mass. 591; 
Handy v. Foley, 121 Mass. 259, 23 
Am. Rep. 270; Bean v. Coleman, 
44 N. H. 542; Hornbeck v. West- 
brook, 9 Johns. 73. Words of lim- 
itation are unnecessary in the case 
of an exception : Winthrop v. Fair- 
hanks, 41 Me. 307. 
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scroll was so intended. 8 But where the word "seal" was placed 
opposite the signature, it was held to be sufficient under the 
Tennessee statute. 4 By the statute in Alabama, if an instru- 
ment purports in its body to be under seal, it will be treated 
as a deed, even though a seal or scroll is not annexed to the 
signature. 5 In Indiana, however, an instrument was held to 
be only a simple contract, which concluded "witness our 
hands," and in which a scroll was annexed to the signature 
with the word "seal" written therein. 6 It may be added that 
a scroll of ink or other device is not a seal, even though it is 
apparent that the intention was to use it as such, unless there 
is some statutory provision permitting it. 7 

§ 224. Relinquishment of the right of dower. — In 

those States in which the wife's right to dower is recognized, 
it is frequently the practice for her to relinquish her right by 
a clause expressing this intention. This is properly part ©f 
the testimonium clause. 8 The following form has been held 
sufficient for this purpose: "In witness whereof, I, the said 
Caleb Lassell, junior, and Susan, wife of said Caleb Lassell, 
in token that she relinquishes her right to dower in the prem- 



8 Cromwell v. Tate, 7 Leigh, 301, 
30 Am. Dec. 506; Armstrong v. 
Pearce, 5 Har. (Del.) 351 ; Lee v. 
Adkins, Minor, 187; Haseltine 
v. Donahue, 42 Wis. 576; Boynton 
v. Reynolds, 3 Mo. 79; Hudson v. 
Poindexter, 42 Miss. 304; Long v. 
Long, 1 Morris, 43; Norvell v. 
Walker, 9 W. Va. 447; Glasscock 
v. Glasscock, 8 Mo. 577; Grimsly v. 
Riley, 5 Mo. 280 ; 32 Am. Dec. 319; 
Walker v. Keile, 8 Mo. 301; Bell 
v. Keefe, 13 La. An. 524. 

4 Whitley v. Davis, 1 Swan, 333. 
See Wittington v. Clarke, 16 Miss. 
(8 Smedes & M.) 480. 

6 Shelton v. Armor, 13 Ala. 647. 
See Starkweather v. Martin, 28 



Mich. 471; Hudson v. Poindexter, 
42 Miss. 304. 

6 Deming v. Bullett, 1 Blackf. 
241. See Jenkins v. Hart, 2 Rand. 
446. Contra, Lewis v. Overby, 28 
Gratt. 627. 

7 Perrine v. Cheeseman, 11 N. J. 
L. 174, 19 Am. Dec. 388; Warren 
v. Lynch, 5 Johns. 239. 

8 Davis v. Bartholomew, 3 Ind. 
485; Fowler v. Shearer, 7 Mass. 
14; Stinson v. Sumner, 9 Mass. 
143, 6 Am. Dec. 49; Burge v. 
Smith, 27 N. H. 332; Learned v. 
Cutler, 18 Pick. 9; Stearns v. 
Swift, 8 Pick. 532; Witter v. Bes- 
coe, 13 Ark. 422, 
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ises, have hereunto set our hands and seals." 8 It would be 
foreign to the object of this treatise to discuss the nature of 
the rights so alienated. In some of the States, the release of 
the right of dower or of homestead is effected by a recital in 
the certificate of acknowledgment, and in cases where the ques- 
tion has arisen, it has been held in some States that it is un- 
necessary that the release should appear in the body of the 
deed. 1 In other States, however, it has been held that to make 
the release of either homestead 2 or dower 8 effectual, it should 
agpear both in the body of the deed and in the certificate of 
acknowledgment. 



9 Frost v. Deering, 21 Me. 156. 

1 Concerning homestead, see 
Babcock v. Hoey, 11 Iowa, 375; 
O'Brien v. Young, 15 Iowa, 5; Rob- 
bins v. Cookendorfer, 10 Bush, 629. 
A release of dower is not neces- 
sarily a release of homestead: 
Wing v. Hayden, 10 Bush, 280. 

'Witler v. Biscoe, 13 Ark. 422; 
Russell v. Rumsey, 35 111. 362; 
Connor v. McMurray, 2 Allen, 202. 
Deeds VoL L— U. 



And see Hoge v. Hollister, 2 
Tenn. Ch. 606. 

8 Leavitt v. Lamprey, 13 Pick. 
383, 23 Am. Dec. 685; Catlin v. 
Ware, 9 Mass. 218, 6 Am. Dec. 
56; Stevens v. Owen, 25 Me. 94; 
Powell v. Monson Co., 3 Mason, 
349; Hall v. Savage, 4 Mason, 273. 
See Lothrop v. Foster, 51 Me. 367; 
Westfall v. Lee, 7 Iowa, 12. 
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230. Effect of erroneous read- 
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§ 225. How far reading is essential. — The correct 
reading of an instrument is material to its execution by an il- 
literate person, as much so as the making of his mark. 1 "It 
is at the peril of the party to whom the deed is made that the 
true effect and purport of the writing be declared if required; 
but if the party who should deliver the deed doth not require 
it, he should be bound by the deed although it be penned 
against his meaning." 8 Hence, proof of the grantor's illiter- 
acy and of his inability to read writing, and that a deed was 
not read to him, is not sufficient to avoid the deed, unless he 
requested that it be read to him. 8 "There is no proof/' said 
Spencer, J., delivering the opinion of the court, "that the deed 
was read, and it is certain that the grantor was a very illiter- 
ate man; but the circumstance that the deed was not read is 
of no weight, unless it also appear to have been required, and 
of this there is no evidence ; on the contrary, there can be no 
doubt but that the grantor was fully apprised of the nature 
and contents of the deed." 4 



* Snffern v. Butler, 18 N. J. Eq. 
(3 Green, C. E.) 220. 

2 Thoroughgood's case, 2 Co. 9, 
a, b. 



8 Hallenbeck v. De Witt, 2 Johns. 
404. 

4 See Withington v. Warren, 10 
Met. 434; Souverbye v. Arden, 1 
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§ 226. Duty of officer. — It is the duty of the officer 
authenticating the execution of a deed, in a case where the 
grantor is old, decrepit, and ignorant, to inform him of its 
contents by such means as will enable him to comprehend its 
nature and effect. This is not accomplished by a simple for- 
mal reading of the instrument. 5 In the case in which this 
principle was declared, it appeared that the scrivener read the 
deed in the presence of the parties. It was executed, however, 
without explanation or comment, except the scrivener thought 
he said to the grantor he supposed she understood she was 
giving the grantee a deed of her farm. She replied that she 
so understood it, and then said something about the grantee 
attending to her business, and she was satisfied he would do 
what was right. 6 

§ 227. Deaf and dumb persons. — Where there was 
no fraud on the part of the grantee, the deed of an unedu- 
cated deaf and dumb man, acknowledged before an officer and 
recorded, was upheld upon proof that the deed was explained 
to him, and he was believed to understand it. 7 Where a per- 

Johns. Ch. 252; Taylor v. King, 6 his act. It is conspicuously man- 

Munf. 358, 8 Am. Dec. 746; Rex v. if est that this was not done in this 

Longnor, 1 Nev. & M. 576; Ros- case. I am satisfied the officer, by 

setter v. Simmons, 6 Serg. & R. a grossly careless performance ox 

452. his duty, unconsciously aided in the 

5 Lyons v. Van Riper, 26 N. J. perpetration of a fraud, which he 

Eq. (11 Green, C. E.) 337. would have frustrated by the exer- 

8 Lyons v. Van Riper, supra. The cise of the care and vigilance the 
Vice Chancellor said, at page 343: law requires him to employ in thi 
"In dealing with persons in the discharge of his duties." 
helpless condition of this old worn- 7 Morrison v. Morrison, 26 Gratt. 
an, an officer having power to au- 190. Anderson, J., in delivering 
thenticate the execution of deeds, the opinion of the court, stated the 
is bound to go further than a sim- facts: "I do not think that the 
pie formal reading of the instru- charge of fraud is supported by the 
ment. The contents are to be made proofs. It is true that the plain- 
known to the grantor by such tiff was both deaf and dumb and 
means as will enable him to com- was born so. But it appears from 
prehend the nature and effect of the testimony of both the plain- 
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son deaf and dumb and unable to read, directed a deed to be 
drawn and presented to him, and, his directions being carried 
out, he requested information only as to the land described, 
and an explanation was made to him commensurate with his 
request, and he then executed it without further explanation, 
it was held that the deed was valid, although no further in- 
formation of the contents of the deed was given. 8 But if one 
who is deaf and unable to read or write, signs a deed with- 
out knowledge of its contents, relying for information and 
guidance upon his wife with whom he had contracted, to con- 
vey a certain interest in land and she, taking advantage of 
him, had a deed prepared which was different from that con- 
templated, the grantor cannot be declared guilty of negligence 
in signing the deed so prepared. 9 

§ 228. Where a person does not understand English. 
— To read an instrument in English to a person who is 
unable to understand the language, would seem to be insuffi- 
cient. 1 But a party cannot object that he was misled in sign- 
ing a deed, when he has the ability to read, or, if he is un- 



tiff s and the defendant's witnesses 
that he was capable of making 
known his thoughts and wishes by 
signs to those who were well ac- 
quainted with him, and of under- 
standing their communications to 
himself with a most remarkable 
certainty. He was not educated, 
but the weight of testimony shows 
that he was a man of intelligence, 
and was remarkably cautious in his 
business transactions, and under- 
stood well his own interests." The 
deed "was written more than two 
years before he executed it, and 
remained in his possession, afford- 
ing him opportunity of having it 
explained to him by his acquaint- 
ances, of which it is probable he 



availed himself. He sent for men 
to witness it who undoubtedly ex- 
plained it to him. Mr. Miller, the 
justice before whom it was ac- 
knowledged, testifies that Skelton 
Coleman and G. J. Gray were wit- 
nesses to the deed, though their 
names do not appear to be sub- 
scribed to the copy in the record. 
And he says that both of them in 
his presence explained it to him 
before he executed it, and acknowl- 
edged it before him." 

8 Brown v. Brown, 3 Conn. 299, 
8 Am. Dec. 187. 

9 Corbine v. McCoy, 85 Ga. 185, 
11 S. E. 651. 

1 Fisher v. Meister, 24 Mich. 447; 
Shaper v. Shaper, 84 111. 603. 
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able to read, fails to request to have it read. 8 This rule is 
applicable to the execution of all contracts. 3 In England, it 
has been held that a failure to read a deed to a party in the 
rough draft, before the execution, or when it is engrossed at 
the time of execution, is a badge of fraud. 4 

§ 228a. Considering deed not read a forgery. — Where 
a person never intended to sign a deed, and never knew that 
he had executed one, but in fact had signed without reading, 
under the apprehension that it was an entirely different instru- 
ment, the deed thus signed may be considered a forgery. Thus, 
where one who signed a deed believed it to be a duplicate of a 
lease of a part of the property described in the deed, which, 
after a reading to and by him, he had signed, the lessee hav- 
ing placed two documents closely resembling each other to- 
gether upon the table to be signed, and there being a previous 
understanding that two copies of the lease should be signed, 
the court held the instrument to be a forgery and not the deed 
of the signer, and, also, that in a suit to set aside the deed, it 
being a forgery, the question of signing a supposed copy of 
the lease without reading it could not be considered. 8 Where 



8 School Committee of Prov. etc. 
v. Kesler, 67 N. C. 443 ; Jackson v. 
Croy, 12 Johns. 427. A deed can- 
not be avoided on the ground of 
illiteracy when the grantor, al- 
though he cannot read and write, 
speaks the English language fairly 
well, is a person of ordinary un- 
derstanding, and fully understood 
the contents and terms of the deed 
when it was read to him : Bingham 
v. Salene, IS Or. 208, 3 Am. St. 
Rep. 152. 

•Rogers v. Place, 29 Ind. 577; 
Clem v. Newcastle R. R. Co., 9 
Ind. 488, 68 Am. Dec. 653; Starr 
v. Bennett, 5 Hill, 303; New Al- 
bany R. R. Co. v. Fields, 10 Ind. 



187; Russell v. Branham, 8 Blackf. 
277; Metropolitan Loan Associa- 
tion v. Esche, 75 Cal. 513; Haw- 
kins v. Hawkins, 50 Cal. 558. 

* Bennett v. Vade, 2 Atk. 324, 
327. Where a person supposed she 
was signing a mortgage to A, but 
which contained the name of B, 
and the agent of the mortgagor 
who read the deed omitted to read 
the name of the mortgagor, the 
court were inclined to the opinion 
that the omission rendered the deed 
invalid, while deciding the case 
upon other grounds : Terry v. Tut- 
tie, 24 Mich. 206. 

5 McGinn v. Tobey, 62 Micb. 252, 
4 Am. St. Rep. 848. 
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a title is founded upon a forged deed, it is not sufficient to 
examine the abstract simply, when the deed itself would have 
shown an alteration in its date, and when the grantor named 
in the forged deed was still in possession of the property. 6 
But where a married woman acknowledges a deed before a 
notary under the mistaken belief that it was a lease which she 
had signed, but where she has full opportunity for determin- 
ing its character, she is estopped by her acknowledgment from 
questioning the fact as against those claiming und^r the 
grantee without notice. 7 If a person, knowing that he is do- 
ing some thing affecting his property, is assured that it is a 
mere form, and he has such confidence in his solicitor as to 
refrain from asking as to the precise effect of the deed, and 
executes it, accordingly, in ignorance of the legal effect, he 
may have the deed set aside on the ground of fraud, but the 
deed is not void ; it is merely voidable. 8 

§ 229. Burden of proof. — When an action is brought 
to set aside a deed, executed by a person unable to read, for 
misrepresentation of its contents or effects, the burden of proof 
rests .upon the defendant. In a case of this kind, part of the 
necessary proof of the execution of the instrument consists 
in showing that it was read or its contents made known to the 
grantor. An acknowledgment, however, according to the 
statute, before an officer designated by the law, is equivalent 
to proof that the grantor possessed knowledge of its contents, 
if the acknowledgment contains a certificate that the officer 
made known the contents to the grantor before acknowledg- 
ment. 9 



6 McGinn v. Tobey, supra. 

* Blaisdell v. Leach, 101 Cal. 405, 
40 Am. St. Rep. 65. 

» Blaisdell v. Leach, 101 Cal. 405, 
40 Am. St. Rep. 65. 

»Hyer v. Little, 20 N. J. Eq. 



(5 Green, C. E.) 443. See to some 
extent, contra: Kimball v. Eaton, 
8 N. H. 391. See Pool v. Chase, 
46 Tex. 207; Williams v. Baker, 71 
Pa. St. 476. 
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§ 230. Effect of an erroneous reading. — The deed of 
an illiterate man, who is induced to sign it by misrepresenta- 
tions of its nature and contents, is void. If there be an in- 
correct reading caused by mistake, the deed cannot stand be- 
cause he has given his consent to the deed as it was read and 
not as it was executed. 1 An heir is not permitted to avoid a 
deed by showing that the grantor was old and infirm, that so 
far as the knowledge of the subscribing witness extended it 
was not read, and that he saw the payment of no money; nor 
does the fact that the grantor died in possession affect the 
case. 8 But if the failure to read the deed is occasioned by 
fraud, the law will not impute inexcusable negligence to the 
grantor, as where a deed is falsely represented, by persons in 
whom the grantor confides, to be an instrument authorizing 
the collection of rents, when in fact it is a deed conveying the 
land, and the grantor executes the deed in reliance on such 
representations without reading it. The deed in equity will 
be set aside. 8 A deed is not the deed of the grantor where 
it is signed and delivered by him upon the faith of its false 
reading or a false representation as to what it contains. This 
is true although the person who made the false representa- 
tions, is the grantee's agent. 4 In conformity with this princi- 
ple attention may be called to a case in which a quit claim deed 



1 Jackson v. Hayner, 12 Johns. 
469. 

» Kimball v. Eaton, 8 N. H. 391. 

•Smith v. Smith, 134 N. Y. 62, 
30 Am. St. Rep. 617. But an in- 
strument will not be reformed 
where there is no mistake, fraud, 
or concealment, although the plain- 
tiff did not read it when he signed 
it, and he supposed it was a copy 
of another instrument that he had 
signed previously: Kennerty v. 
Etiwan Phosphate Co., 21 S. C. 
226, S3 Am. Rep. 669. See for 



other cases where relief has been 
granted or denied on the facts in- 
volved: Pennybacker v. Laidley, 33 
W. Va. 624; May v. San Antonio 
etc. Co., 83 Tex. 502; Koons v. 
Blanton, 129 Ind. 383. See, also, 
Providence Tp. v. Kesler, 67 N. C. 
443. 

* Sibley v. Holcomb, 104 Ky. 670, 
47 S. W. 765. See, also, Wirsching 
v. Grand Lodge etc. Masons, 67 N. 
J. Eq. 711, 56 Atl. 713; Leonard 
v. Roebuck, (Ala.) 44 So. 390. 
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was canceled where land worth $25,000 was conveyed for 
$120 upon the representation that the deed was another instru- 
ment. 5 But where there is failure to read a deed through neg- 
ligence or where there is an entire absence of fraud then the 
fault is with the grantor, and the deed will not be set aside. 6 



5 Moore v. Sawyer, 167 Fed. 6 Powers v. Powers, 46 Ore. 479, 
826. 80 Pac. 105& 
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233. Reason for this rule. 

234. Opposition to this rule. 

235. Absence of grantor. 
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§ 231 Signing unnecessary at common law. — It was 
not necessary to the execution of a deed at common law that 
it should be signed, though signing was always advisable. 1 
The use of seals among the Saxons was not general. They 
subscribed their deeds with the sign of the cross appended. 
With the advent of the Normans, sealing was substituted for 
signing. 2 In several of the American States, signing former- 
ly was not necessary to the valid execution of a deed. 3 But, 
as the statute of frauds requires that the instrument be signed, 
it is believed in most, if not all the States, signing is now an 
essential requisite of the execution of a deed. There is, how- 
ever, no particular form for the signing of a deed. It should 
appear by some writing that the party intended to adopt the 

1 1 Wood on Conveyancing, 239 ; 2 1 Wood on Conveyancing, 191, 

Shep. Touch. (Prest. ed.) 56 n., 192, 2 Blackst. Com. 309. 

60 ; Martindale on Conveyancing, 3 Secard v. Davis, 6 Peters, 124, 

163, 3 Wash. Real Prop., 270; 8L ed. 342. See Elliott v. Sleep- 

Wms. Real Prop., 126. er, 2 N. H. 529. 
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instrument as his own, and to be bound by its terms. 4 But 
where a written transfer of a bond for a title was not actually 
signed, the space in the name between the words "her mark" 
being unfilled, it was held that the party's acknowledgment 
before a clerk of a court that she had signed it, was not a sub- 
stitute for the signing required for its execution, nor proof 
thereof. 6 Where a grantee accepts a deed and enters into 
possession, he agrees to do what is stipulated in the deed he 
should do, though he did not sign the deed. 6 Likewise, if 
otherwise sufficiently proved, a deed reciting that "I, J. R. 
sign my name to it X here," is sufficiently signed, within the 
purview of a statute requiring deeds to be signed but not sub- 
scribed. 7 Whenever the name of the maker is written upon 
a deed so as to evidence his intention to give authenticity to 
it the deed may be said to be "signed." The seal, at common 
law, was the sign to manifest this intention, and the sealing 
was considered a signing, as the act showing the inten- 
tion of the maker to give effect to the instrument. Although 
a deed may at the request of the grantor be wholly written by 
another, and not subscribed by the grantor, the only appear- 
ance of his name being in the granting clause, still if the 
grantor acknowledges the deed before a proper officer, it is 



4 Ingoldsby v. Juan, 12 Cal. 564. 

B Jones v. Gurlie, 61 Miss. 423. 
A deed may become operative by 
the acknowledgment before a prop- 
er officer: Newton v. Emerson, 66 
Tex. 142. A signature may be 
adopted: Sellers v. Sellers, 98 N. 
C 13; Conlan v. Grace, 36 Minn. 
276, 30 N. W. Rep. 880. Where a 
sheet of legal cap paper consisting 
of four pages, contains on the first 
page the body of the deed, on the 
second, the certificate of acknowl- 
edgment of the wife, on the third 
the certificate of registration, and 



on the fourth, the signatures of the 
grantors and witnesses, and the 
certificate of acknowledgment of 
the grantors, it is admissible in ev- 
idence, so far as the objection that 
"it is not signed at the foot by the 
grantors as required by law" is 
concerned: Winston v. Hodges, 
Hodges, 102 Ala. 304, IS So. Rep. 
528. 

6 Silver Springs etc. Co. v. Van 
Ness, 45 Fla. 559, 34 So. 884, cit- 
ing text, § 940a. 

'Horton v. Murden, 117 Ga. 72, 
43 S. E. 786. 
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signed so as to render the deed valid and operative as a con- 
veyance.' 

§ 231a. "Signed, sealed and delivered." — The words 
"signed, sealed and delivered" in the presence of a person 
named, placed on a deed constitute some evidence of delivery. 
But these words can have no force when it is conclusively 
shown by other evidence that there was no delivery. 9 The 
words "signed and sealed" as used in the certification of a deed 
mus* be construed "according to the common understanding 
and acceptation of its meaning, as an equivalent expression 
for 'signed, sealed and delivered' or 'executed/ " 1 To con- 
stitute a delivery of the deed there must be an absolute part- 
ing with control over the deed, and it must appear that the 
grantor by his acts or words, or both, intended to divest him- 
self of the title to the estate described in the deed, and if this 
appears the deed is delivered but if not there is no delivery 
and consequently no title passes. 8 While the words signed, 
sealed and delivered, may be some evidence of an intent to de- 
liver a deed, yet its delivery is composed of two constitutent 



8 Newton v. Emerson, 66 Tex. 
142, 18 S. W. 348. But it was 
held that under a statute providing 
that all wills shall be made in 
writing signed and published by 
the testator in the presence of three 
subscribing witnesses, there must 
be an actual signing by the testa- 
tor in the presence of the wit- 
nesses, and that it will not be suf- 
ficient for him to acknowledge in 
their presence, that he signed the 
will: Mickle v. Matlack, 17 N. J. 
L. (2 Har.) 86. In a legal sense 
the actual signing of a written in- 
strument may imply something 
more than the clerical act of writ- 
ing the name. The element of in- 
tent is to ne considered. Not the 



intent merely to place the name on 
the paper, but to affix it to the 
paper in token of an intention to 
be bound by its conditions: United 
States Fidelity & Guaranty Co. v. 
Siegman, 87 Minn. 175, 91 N. W. 
473. Within the provision of stat- 
utes regulating the making of 
deeds, wills, or written instruments, 
signatures by marks are treated 
as original signatures: Robins v. 
Coryell, 27 Barb. (N. Y.) 556. 

» Stone v. French, 37 Kan. 145, 
14 Pac. 530, 1 Am. St Rep. 237. 

iTubbs v. Gatewood, 26 Ark. 
128. 

8 Johnson v. Johnson, 24 R. I. 
571, 54 Atl. 378. 
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parts, an intention to deliver it, and an act showing a purpose 
to part with its control. This intent is to be gathered from 
all the surrounding circumstances. 8 And as delivery depends 
upon the intent of the parties, the fact that the parties meet 
to make the deed, read, sign and acknowledge it without reser- 
vation, may be sufficient to show delivery. 4 



•Johnson v. Johnson, 44 S. C. 
364, 22 S. E. 419; Slattery v. Keefe, 
201 III. 483, 66 N. E. 365. 

*Delaplain v. Grubb, 44 W. Va. 
612, 30 S. E. 201, 67 Am. St. Rep. 
788. The provision of the statute 
of frauds requiring that certain 
contracts shall be in writing and 
shall be signed by the party to be 
charged does not make it neces- 
sary to the validity of the con- 
tract that the note or memorandum 
should be signed underneath or at 
the end. There is a compliance 
with the statute of frauds if the 
name of the party to be charged 
appear in any part of the instru- 
ment, either in the top, in the mid- 
dle or at the bottom. But it is 
necessary that it should be placed 
in the instrument either by the par- 
ty himself or by one having proper 
authority from him. The primary 
meaning of the word "signed" 
when applied to a contract or oth- 
er instrument is the writing of 
one's name on paper, or to show 
or declare, assign or attest, by 
some sign or mark, although its 
popular meaning imports a signa- 
ture at the bottom: Jame's v. Pat- 
ten, 6 N. Y. (9 Seld.) 9, 55 Am. 
Dec. 376. A difference exists be- 
tween the terms "signed" and 
"subscribed." To constitute an 
execution where the instrument 
is to be subscribed, it is essential 



that the signature should be at the 
end or foot of the instrument. But 
if a statute requires an instrument 
to be "signed" it is signed within 
the meaning of the statute when 
the name is written either in the 
body or at the foot or end with 
the intent of executing the instru- 
ment: Lawson v. Dawson's Estate, 
53 S. W. 64, 21 Tex. Civ. App. 
361. "Exactly what constitutes a 
'signing* has never been reduced 
to a judicial formula, but it has 
usually been regarded that what- 
ever is intended as a signature is 
valid signing, no matter how im- 
perfect or unfinished or fantastic 
or illegible or even false the sepa- 
rate characters or symbols used 
may be": Sheehan v. Kearney, 82 
Miss. 688, 35 L.R.A. 102, 21 South 
41. The statute of frauds requir- 
ing a contract to be put in writing 
and signed by the party to be 
charged is not satisfied by a 
resolution, ordinance, or vote of a 
corporation accepting or adopting 
a lease or contract which has been 
tendered: Wade v. City of New- 
bern, 77 N. C. 460. As used in 
the statute of frauds the* require- 
ment as to signing is satisfied by 
the making of a mark, and it is 
not necessary to prove that the per- 
son could not write his name at 
the time: Baker v. Dening, 8 Adol. 
& EI. 94. Under the Political Code 
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§ 232. Signing in grantor's presence. — It is a general 
rule that a jerson cannot sign a deed for and as another's 
agent, unless authority has been given to him under seal. s 
But this principle does not apply where the grantee is present 
and authorizes another, either expressly or impliedly, to sign 
his name to the deed. It then becomes the deed of the grantor, 
and is as binding upon him to all intents and purposes as if 
he had personally affixed his signature. 6 



of Georgia a signature includes a 
mark even though the mark is not 
between the given name and the 
surname: Horton v. Murden, 117 
Ga. 72, 43 S. E. 786. The guiding 
of the hand of a testator in mak- 
ing his mark is a sufficient signa- 
ture within the statute of frauds: 
Wilson v. Beddard, 12 Sim. 28. 
Under the term "signature" is in- 
cluded the mark of a person who 
is unable to write his name: Zach- 
arie v. Franklin, 37 U. S. (12 Pet.) 
151, 9 L. ed. 1035; Terry v. John- 
son, 109 Ky. 589, 60 S. W. 300; 
Vanover v. Murphy's Adm'r, 15 S. 
W. 61; Gillis v. Gillis, 96 Ga. 1, 
30 L.R.A. 143, 23 S. E. 107, 51 
Am. St. Rep. 121. To comply with 
a requirement that a memorandum 
of sale shall be signed by the party, 
it is necessary that the signature 
should be somewhere on the in- 
strument, and placed there for the 
purpose of giving it authenticity; 
Anderson v. Harold, 10 Ohio, 399. 
A signature signifies a person's 
name as set down by himself: 
Mills v. Howland, 2 N. D. 30, 49 
N. W. 413. In the English statute 
of frauds, the word "sign" means 
the making of some mark upon the 
paper so as to identify it, and make 
it effectual by some act, and not 



by words merely: In re McIIwaines 
Will, 18 N. J. Eq. (36 E. Green), 
499. 

5 Banorgee v. Hovey, 5 Mass. 11, 

4 Am. Dec. 17; Reed v. Van Os- 
trand, 1 Wend. 424, 19 Am. Dec. 
529; Hanford v. McNair, 9 Wend. 
54; Blood v. Goodrich, 9 Wend. 68, 
24 Am. Dec. 121; McNaughton v. 
Partridge, 11 Ohio, 223, 38 Am. 
Dec. 731; Harrison v. Jackson, 7 
Term Rep. 207; Cooper v., Rankin, 

5 Binn. 613 ; Gordon v. Bulkley, 14 
Serg. & R. 331; Hunter v. Parker, 
7 Mees. & W. 322. In Hibblewhite 
v. McMorine, 6 Mees. & W. 200, 
215, the instrument was executed 
by the grantor, but contained a 
blank for the name of the grantee, 
whose name was afterward insert- 
ed by an agent appointed by parol. 
The instrument was held void be- 
cause the appointment was not 
made by deed. It is held, however, 
in some courts, that a subsequent 
parol ratification would make a 
deed effective, executed in blank 
and filled up by the agent. See 
Skinner v. Dayton, 19 Johns. 513, 
10 Am. Dec. 286; Cady v. Shep- 
herd, 11 Pick. 400, 22 Am. Dec. 
379; Gram v. Seton, 1 Hall, 262; 
Story on Partnership, § 122, n. 

« Jansen v. McCahill, 22 Cal. 563, 
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§ 233. Reason for this rule. — This rule is placed upon 
the ground that the act of signing, and sealing i^to be deemed 
as much his personal act as if he held the pen and his hand 
was guided by another. In a case in Massachusetts, the 
grantor gave her assent to her daughter's signing for her by 
a nod. The daughter signed the deed, "Polly Gwinn, by Mary 
G. Gardner." Chief Justice Shaw, who delivered the opinion 
of the court, said : "The name being written by another hand, 
in the presence of the grantor, and at her request, is her act. 
The disposing capacity, the act of mind, which are the essen- 
tial and efficient ingredients of the deed, are hers, and she 
merely uses the hands of another, through incapacity or weak- 
ness, instead of her own, to do the physical act of making a 
written sign. To hold otherwise would be to decide that a 
person having a full mind and clear capacity, but through 
physical inability incapable of making a mark, could never 



83 Am. Dec. 84; Videau v. Griffin, 
21 Cal. 389; Frost v. Deering, 21 
Me. 156; Burns v. Lynde, 6 Allen, 
309; Goodell v. Bates, 14 R. I. 65; 
Ball v. Dunsterville, 4 Term Rep. 
313; Pierce v. Hakes, 23 Pa. St. 
231 ; Mutual etc. Ins. Co. v. Brown, 
30 N. J. Eq. 193; Gardner v. Gard- 
ner, 5 Cush. 483, 52 Am. Dec. 740; 
King v. Longnor, 4 Barn. & Adol. 
647; Lovejoy v. Richardson, 68 Me. 
386; Lord Lovelace's case, Jones, 
W. 268; Conlan v. Grace, 36 Minn. 
276; 30 N. W. Rep. 880; Harris 
v. Harris, 59 Cal. 620; Reinhart v. 
Miller, 22 Ga. 402, 68 Am. Dec. 
506; Schmitt v. Schmitt, 31 Minn. 
106; Devereux v. McMahon, 108 
N. C. 134, 12 L.R.A. 205; Nye v. 
Lowry, 82 Ind. 316; Cushman v. 
Wooster, 45 N. H. 410; Bird v. 
Decker, 64 Me. 550; Lewis v. Wat- 
son, 98 Ala. 479, 22 L.R.A. 297, 39 
Am. St. Rep. 82; Rockford R. I. 



& St. L. R. Co. v. Shunick, 65 111. 
223; Bartlett v. Drake, 100 Mass. 
174, 97 Am. Dec. 92, 1 Am. Rep. 
101. A grantor though fully able 
to write may affix his signature to 
a deed by the act of another, it be- 
ing in his presence and at his di- 
rection: Middlebrooks v. Barefoot, 
121 Ala. 642. 25 So. 102 (citing 
text, SS 252, 233.) The signature 
is considered that of the grantor: 
Croy v. Busenbark, 72 Ind. 48; 
Crumrine v. Crumrine, 14 Ind. 
App. 624, 43 N. E. 322; Watkins v. 
McDonald, 41 So. 376; Johnson v. 
Buck, 35 N. J. L. 338, 10 Am. Rep. 
243; Reed v. Cedar Rapids, 138 
Iowa, 366, 116 N. W. 140; Lord v. 
Lord, 58 N. H. 7, 42 Am. Rep. 565; 
Fitzpatrick v. Engard, 175 Pa. St. 
393, 34 Atl. 803; In re Jenkins, 43 
Wis. 610. 

7 Gardner v. Gardner, 5 Cush. 
483, 52 Am. Dec. 740; Irvin v. 
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make a conveyance or execute a deed ; for the same incapacity 
to sign and seal the principal deed would prevent her from 
executing a letter of attorney under seal." 7 

§ 234. Opposition to this rule. — This doctrine, how- 
ever, has not been* universally acquiesced in. In a case in 
South Carolina, it was said that, as the statute relating to 
the execution of wills permitted a signature by the testator, 
or "by some other person in his presence, or by his express 
direction," and the statute applying to conveyances did not 
contain this alternative, it showed that it was not the inten- 
tion of the legislature to permit an execution of a deed in this 
manner. 8 Mr. Browne, also, in his treatise on the Statute of 
Frauds, dissents from the view that a signature in the pres- 
ence of the grantor is good, but admits the rule to be as stated 
in the text. He says : "Upon the whole, however, the drift 
of judicial opinion is so strong in the direction given to the 
law by Gardner v. Gardner, 9 that it must now apparently be 
considered settled that a conveyance of an estate in land is 
well signed, as the conveyance of the principal under the stat- 
ute, if the grantor's name be affixed by another in the grantor's 
presence, and by his oral direction, whether there by any phys- 
ical incapacity on his part or not. The cases are to be sup- 
ported, it seems, only on the ground that such an execution is 



Thompson, 4 Bibb, 295. A letter 
authorizing the sale of land had 
been signed with the name of a 
party, at her request, by another 
person, and it was sought to en- 
force a contract for the sale of 
that land made by the attorney ap- 
pointed by that letter. The court 
held that the power was sufficient, 
though the principal did not actu- 
ally sign, saying: "To construe 
the statute to require an authority 
to make a cuntract for the sale of 



land to be in writing and signed 
by the party giving such authority, 
would in effect prevent any person 
who is unable, to write from mak- 
ing a binding contract. Such an 
effect cannot be presumed to have 
been within the intent of the leg- 
islature to produce by the statute." 

•Wallace v. McCullough, 1 Rich. 
Eq. 426. And see Rockford etc. 
R. R. Co. v. Shunick, 65 III. 223. 

« 5 Cush. 483, 52 Am. Dec 740. 
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to be regarded not at all as an execution by attorney (for 
which the statute requires a written authority), but as an exe- 
cution by the principal in a manner sufficient at common law, 
and not controlled by the language of the statute." 1 

§ 235. Absence of grantor. — If the Heed is to be made 
in the grantor's absence, the authority to execute it must be 
conferred by an instrument in writing. 8 But it has been held 
that a person recognizes and adopts a signature as his own, 
made to a deed by his wife in his absence, by acknowledging 
the deed before an officer. 8 Although the grantor's name 
may be signed to the deed without his authority, his subse- 
quent acknowledgment of the deed will make it effectual 
against him. 4 



1 Browne Stat. Frauds (4th ed.) 
§ 12 b. In Mutual Ben. Life Ins. 
Co. v. Brown, 30 N. J. Eq. (3 
Stewart), 193, the Vice-Chancellor 
says (p. 203) : "A person physically 
unable, or too illiterate, to write 
his name, may sign by making a 
cross, a straight or a crooked line, 
a dot, or any other symbol. Simp- 
ly making a mark by bringing the 
pen in contact with the paper is 
sufficient The right to sign in any 
of these modes, cannot, in princi- 
ple, depend wholly upon the ques- 
tion of capacity. I do not believe 
the legislature intended to give any 
such extraordinary virtue to the 
mere physical act of touching a pen 
to paper as to mean that a deed 
should be valid if it was done, but 
invalid if it was not done, though 
the grantor adopted the signature 
made for him by a delivery of the 
deed, and an acceptance of the con- 
sideration. The essential ingredi- 
ent of the transaction, in the lan- 



guage of Chief Justice Shaw, is 
the disposing purpose, an intention, 
by act done or directed, to divest 
himself of title and pass it to the 
grantee. If this is the purpose of 
the grantor's mind, the deed is his, 
though his name be traced by the 
hand of another." 

* McMurtry v. Brown, 6 Neb. 
368. 

8 Bartlett v. Drake, 100 Mass. 
174, 97 Am. Dec. 92, 1 Am. Rep. 
101; Greenfield Bank v. Crafts, 4 
Allen, 447. There may be a parol 
ratification of an unauthorized ex- 
ecution of a deed of a partnership 
or of an individual: Holbrook v. 
Chamberlin, 116 Mass. 1SS, 17 Am. 
Rep. 146. One who has adopted 
the signature made by another is 
estopped to deny that it is his 
signature: Clough v. Clough, 73 
Me. 487, 40 Am. Rep. 386. See, 
also, Nye v. Lowry, 82 Ind. 316 

4 0'Donnell v. Kelliher, 62 111. 
App. 641. 
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§ 236. Holding top of pen. — As the principle that 
a signature is sufficient if made by another in the grantor's 
presence at his request is established, it is apparent that the 
proposition that if the grantor holds the top of the pen while 
another is writing his signature for him, the grantor is bound, 
is still more clear and undisputed. 6 

§ 237. Signature by mark. — A signature by mark is 
sufficient though the party be able to write. The term signa- 
ture includes mark, even though the mark is not between the 
given name and the surname. 6 "The grantor's adoption of 
a signature by affixing his mark thereto, the deed being in 
other respects regular, is as effective to transfer the estate as 
if his name had been written thereon in full by himself." 7 
In a case where a party had put his mark to a will, evidence 
was given to prove that he could write, but it was held that 
that fact was immaterial and the will was sufficiently signed. 8 
Where a signature is made by mark, and the statute does not 



6 Harris v. Harris, 59 Cal. 620; 
Johnson v. Davis, 95 Ala. 293; 
Mash v. Daniel (Ala. Feb. 4, 1895) 
18 So. Rep. 8; Board of Trustees 
Seventh St. Colored M. E. Church, 
48 La. Ann. 1543, 21 South. 184; 
Watson v. Pipes, 32 Miss. 451. 
This is true even though he is able 
to write: Vines v. Clingfost, 21 
Ark. 309. The grantor may have 
the assistance of another to steady 
or direct his hand: Marsh v. Dan- 
iel, 105 Ala. 393, 18 So. 8; Watson 
v. Pipes, 32 Miss. 451; Carroll v. 
McGee, 25 N. C. 13; Vandruff v. 
Rinehart, 29 Pa. St. 232. 

«Horton v. Murden, 117 Ga. 72, 
43 S. E. 786. When the term "sig- 
nature" is not denned by the stat- 
ute it may be made by a mark: 
Taton v. White, 95 N. C. 453; Lar- 
Deeds Vol. L — 22. 



kin v. Darien, 69 Ga. 727; Iowa 
Loan etc. Co. v. Greenman, 63 Neb. 
268, 88 N. W. 518; Britton v. Berry, 
20 Neb. 325, 30 N. W. 254. 

7 Truman v. Love, 14 Ohio St. 
144, 154, per Peck, C. J.; Dever- 
eux v. McMahon, 108 N. C. 134, 
12 L.R.A. 205; Mackay v. Easton, 
19 Wall. 619, 22 L. ed. 211. 

8 Baker v. Dening, 4 Ad. & E. 
94. Coleridge, J., said: "I should 
be sorry if our decision were to 
lead to the practice of substituting 
a mark for a name, for this might 
give much opportunity for fraud. 
But here we are on the question of 
law whether, if a party make his 
mark,, that be a signature, although 
he could have written his name. 
How can we say that it it is not, 
when we look at the statute and 
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require the person writing the name of the grantor to write 
hh own name as a witness, it should seem that no attestation 
is necessary. This is the rule with reference to promissory 
notes. 9 If a deed executed by a person unable to write, has 
the name written thereon by another, and a cross mark is 
placed between the Christian and the surname but the words 
"his" or "her" "mark" are omitted, and the deed is then 
properly acknowledged, it is valid. 1 Nor is it fatal to a deed 
executed by mark that the name accompanying the mark was 
spelled differently from that of the name of the grantor. 2 
The effective signature is the grantor's act in making his mark 
and when he has done this he has, in fact, signed the deed. 
If the notary who proceeds to write the name of the grantor, 
makes a mistake in spelling or writing his name, the error 
will not invalidate the deed. If the name of the grantor is 



find what is admitted in argument? 
The statute has only the word 
"signed," and it is admitted that in 
some cases this is satisfied by a 
mark. When I consider the in- 
convenience which would result 
from inquiring in all cases wheth- 
er the party who has made a mark 
could write at all, or could write at 
the particular time, I think it 
would be wrong to raise a doubt 
by granting the rule." 

9Hilborn v. Alford, 22 Cal. 482; 
George v. Surrey, Moody & M. 516 ; 
Shank v. Butsch, 28 Ind. 19; Wil- 
loughby v. Moulton, 47 N. H. 205. 
Judge Story, in his treatise on 
Promissory Notes, section 11, says: 
"The signature must be in the hand- 
writing of the party executing it, 
or if it be by the mark of the mak- 
er, that mark must be verified by 
the handwriting or attestation of 
some person who acts for the 
marksman or attests it at his re- 



quest." But he is net borne out 
in the statement by authority: See 
Devereux v. McMahon, 108 N. C. 
134, 12 L.R.A. 205; Sellers v. Sel- 
lers, 98 N. C. 13. 

1 Loyd v. Oates, 143 Ala. 231, 38 
So. 1022, 111 Am. St. Rep. 39. 
That an acknowledgment of a deed 
by a grantor who does not him- 
self sign is a sufficient recognition 
and adoption of the signature: See 
Lewis v. Watson, 98 Ala. 479, 22 
L.R.A.,297, 39 Am. St. Rep. 82; 
Blaisdell v. Leach, 101 Cal. 405, 40 
Am. St. Rep. 65. That a notary's 
certificate of acknowledgment is a 
sufficient witnessing to a signature 
by mark: See First Nat. Bank v. 
Glenn, 10 Ida. 224, 109 Am. St. Rep. 
204, 77 Pac. 623. That an acknowl- 
edgment of a signature is a suffi- 
cient signing: See Godsey v. Vir- 
ginia etc. Co. (Ky.) 82 S. W. 386. 

2 Timber v. Desparois, 18 S. D 
587, 101 N. W. 879. 
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correctly written in the body of such a deed, its record im- 
parts notice to subsequent purchasers. 3 

§ 237a. Grantor's name written by grantee. — Any* 
one may write the grantor's name if the latter makes his mark. 
The mark constitutes his signature, and his name may be writ- 
ten by the grantee. 4 "It is immaterial," said Mr. Justice Mo 
Clellan, "by whom the name is written; it cannot be written 
by the grantor, nor, standing alone, could it be the signature 
of* the grantor. His signature is his mark, and the require- 
ments of law are fully satisfied, if, finding his name subscribed 
to an instrument, he set his mark near it. The sole purpose 
of the name being there at all is by way of identifying and in- 
dividualizing the mark; and this purpose can be as fully sub- 
served when the name is written, as is by no means unusual 
in practice, by the other party to the contract, as by a stranger ; 
the act of either in so doing being as purely clerical as writing 
the body of the paper." 5 Where a mortgage is made to a 
firm and the mortgagor, being unable to write, a member of 
the firm writes the mortgagor's name, and when his mark was 
being made by such member of the firm, the mortgagor holds 
the top of the pen, the making of the mark with the intention 
on the part of the mortgagor to execute the instrument is his 
act and constitutes his signature to the instrument. 6 It was 
said in one case that a promisee cannot become the agent of 
the promisor, and that where a note or other written contract 
is signed by the maker by mark only, his name being written 



»Agurs v. Belcher, 111 La. 378, 
35 So. 607, 100 Am. St. Rep. 485. 
Said the court: "Johnson did ac- 
tually convey the property to Agurs. 
His was the hand that made the 
mark which stood for his signature. 
The proper man, therefore, signed 
the deed. The true signature was 
his act in making his mark, not 



what the notary wrote: See Zach- 
arie v. Franklin, 12 Pet. 151, 9 L. 
ed. 1032; Tagisaco v. Molinari, 9 
La. 512; Madison v. Zabriskie, 11 
La. 251." See as to will, Bailey v. 
Bailey, 35 Ala. 687. 

4 Johnson v. Davis, 95 Ala. 293. 

5 Johnson v. Davis, 95 Ala. 293. 

6 Mash v. Daniel, 105 Ala. 39? 
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for him by the payee, the instrument is not validly executed. 7 
But in a later case in the same State it was held that the au- 
thorities cited in the case mentioned all referred to instances 
where the obligee had acted as the agent of the obligor in the 
execution of the instrument, and the latter was able to write. 8 
A mark may be of such a character that its genuineness can 
be as easily proven as that of a signature. 9 The law favors 
those who are illiterate, and will try to ascertain and effectuate 
their true intent by a liberal application of all technical rules. 1 

§ 238. Attestation by witness. — In several of the 
States signature is defined as including a mark, "when the 
person cannot write, his name being written near it and wit- 
nessed by a person who writes his own name as a witness." 
The question as to whether it is essential that the witness 
should also write his name to insure the due execution of the 
deed has not directly arisen or been authoritatively decided in 
any case that has come within our observation. In Alabama, 
the court, referring to this provision of the statute, says : "A 
subscription or signature to any instrument by mark at com- 
mon law is sufficient ; and if it is not an instrument the execu- 
tion of which must be attested by a witness or witnesses, the 
absence of an attestation would not detract from its sufficiency, 
though proof of execution, when it becomes necessary to 
prove it, is thereby rendered more difficult. 2 The statutory 
provision we are considering does not negative expressly the 
validity of instruments signed or subscribed by mark, and not 
attested; yet, as it introduces a new rule in reference to sub- 
scriptions or signatures, we think it must be construed as im- 



7 Carlisle v. Campbell, 76 Ala. 
247. 

8 Johnson v. Davis, 95 Ala. 293. 
•Devereux v. McMahon, 108 N. 

C. 134, 12 L.R.A. 205; State v. 
Byrd, 93 N. C. 624; Tatom v. 
White, 95 N. C. 453. 



1 Devereux v. McMahon, supra. 

* Citing Baker v. Dening, 8 Ad. & 
E. 94; 3 Wash. Real Prop. 244; 
Wimberly v. Dallas, 52 Ala. 196; 
Bailey v. Bailey, 35 Ala. 687. 
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plying a negative of the sufficiency of unattested signatures 
or subscriptions by mark of all instruments falling within its 
■.purview. When a statute limits a thing to be done in a par- 
ticular manner, it includes in itself a negative, and the nega- 
tive is that it shall not be done otherwise. The limitation exists 
whenever the statute prescribes the particular manner in 
which the thing must be done." 8 Statutes generally require 
that the person writing the name should write his own as a 
witness, and in some states two witnesses are necessary. But 
unless required by the statute a witness is not necessary, as 
at common law, a signature by mark without a witness is suf- 
ficient. 4 



3 Bickley v. Keenan, 60 Ala. 293, 
295, per Brickell, C. J. It is held 
that where all of the will, including 
the name of the testatrix, is writ- 
ten by a subscribing witness, and 
the will is signed by a mark made 
by the testatrix, without the repe- 
tition of the name in, immediate 
connection with the mark, the mark 
is a sufficient signature: In re 
Guilfoyle, 96 Cal. 598, 22 L.R.A. 
370. Where a witness to a will 
subscribes the name of the testa- 
tor made in his presence and at his 
request, although he omits to write 
his own name near by as a witness 
to the signature of the testator, 
still it is a sufficient execution of 
the will: Estate v. Langan, 74 Cal. 
353. But it is held also that a per- 
son who signs a testator's name to 
a will must subscribe his own name 
as a witness, and state that he sub ■ 
scribed the testator's name at his 
request: McGee v. Porter, 14 Mo. 
611, 55 Am. Dec. 129; St. Louis 
Hospital Assn. v. Williams, 19 Mo. 
609; Northcut v. Northcut, 20 Mo. 



266; Simpson v. Simpson, 27 Mo. 
288; Catlett v. Catlett, 55 Mo. 341. 
See, also, Asay v. Hoover, 5 Pa. 
St. 21, 45 Am. Dec. 713; Grabill v. 
Barr, 5 Pa. St. 444, 47 Am. Dec. 
418; Greenough v. Greenough, 11 
Pa. St. 489, 51 Am. Dec. 567, 

4 Finlay v. Prescott, 104 Wis. 614, 
47 L.R.A. 695, 80 N. W. 930; Iowa 
Loan & T. Co. v. Greenman, 63 
Neb. 268, 88 N. W. 518; Bailey v. 
Bailey, 35 Ala. 687; Alabama Ware- 
house Co. v. Lewis, 56 Ala. 514; 
Bickley v. Keenan, 60 Ala. 293; 
Bates v. Harte, 124 Ala. 427, 26 So. 
898, 82 Am. St. Rep. 186; McGowan 
v. Collens, 154 Ala. 299, 46 So. 228; 
Sivils v. Taylor, 12 Okla. 47, 69 
Pac. 867; Willoughby v. Moulton, 
47 N. H. 205; Handyside v. Cam- 
eron, 21 111. 588, 74 Am. Dec. 119. 
The omission of the words "his 
mark" does not invalidate the sig- 
nature : Sellers v. Sellers, 98 N. C. 
13, 3 S. E. 917; Gardner v. Gard- 
ner, 5 Cush. (Mass.) 483, 52 Am. 
Dec. 740. 
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§ 239. Comments. — The case cited from Alabama in 
the preceding section, however, was one involving the valid-^ 
ity of a mortgage of personal property. As the court held that 
a mortgage of personal property was good whether contained 
in writing or not, its remarks cannot be received as authority. 
If this conclusion be the proper one, and it is difficult to* see 
how any other can be reached if effect be given to the lan- 
guage of the statute, it would follow that if the person had 
not made his mark, the execution would be perfect for the 
reasons given in a preceding section. The distinction, how- 
ever, may be placed on the ground that where the grantor re- 
quests another to write his name, and it is done in the grant- 
or's presence, it is the grantor's act; while, in the other case, 
the attestation of a subscribing witness is an essential element 
of a proper signature when it is made under the conditions 
specified in the statute. 

§ 240. Variance in names. — If a person is designated 
by his proper name in the body of the deed and in the certifi- 
cate of acknowledgment, the deed is not invalidated by the 
fact that he signs it by a wrong name. 6 The identity of a 
person in such a case should be proved before the deed is ad- 
mitted in evidence. 6 Where the signature is a forgery no 
title passes, and notice of the forgery is not necessary to make 
the deed a nullity. 7 If there are two grantors in a deed, one 
of whom acts as the attorney in fact for the other, such at- 
torney must sign his name twice, once as attorney in fact for 
the grantor for whom he acts, and once for himself. One 
signature and a second seal is not equivalent in a case of this 

5 Middleton v. Findla, 25 Cal. lief that it is a duplicate copy of a 

76. For a fuller discussion of this lease, when a duplicate copy is to 

subject, see section 183, ante, and be signed, and both instruments 

notes. were placed before him, the deed 

8 Tustin v. Faught, 23 Cal. 237. is a forgery and no title passes: 

'Cole v. Long, 44 Ga. 579. If McGinn v. Tobey, 62 Mich. 252 * 

a party signs a deed under the be- 4 Am. St. Rep. 848. 
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character to a second subscription. 8 A forged deed is void, 
and its registration cannot affect the owner's title. 9 A party 
is not estopped from asserting that a deed is forged because it 
has been of record for years with his knowledge. 1 Where it 
is claimed that a deed has been forged, the subsequent conduct 
of the grantor, whether he made any claim to the property, 
paid taxes, or performed any act indicating ownership, may 
be considered. 2 



8 Meagher v. Thompson, 49 Cal. 
189. In this case the question was 
whether the husband had given his 
consent to the wife's conveyance, 
as required by the statute in force 
at the time the deed was executed. 
She signed his name to it, adding 
the words, "by his attorney in fact," 
and then signed her own, but only 
once. The decision, however, was 
based for the most part upon the 
proposition that the husband was 
compelled to sign the deed himself, 
and could not delegate the power 
to another. Said the court: "As- 
suming that the purpose of the stat- 
ute was the protection of the wife, 
this protection can be made effect- 
ual only by requiring the husband 
to exercise his judgment in re- 
spect to each transaction of the 
wife with respect to her real estate. 
No sale shall be valid unless con- 
sented to by the husband. The 
signing of the instrument in writ- 
ing by the husband is made evi- 
dence of his assent to the sale, as 
well as to the conveyance, but the 
power of attorney which purports 
to authorize the wife in advance to 
make any sale, 'for such sum or 
price, and on such terms' as she 
might deem proper, cannot be made 
to operate as an abdication by the 



husband of that discretion which 
he was bound to exercise. The 
duty imposed by law on the hus- 
band required the employment of 
a discretion which he could not 
delegate; which he was compelled 
to exercise himself, and in a par- 
ticular manner, the mode entering 
into and forming part of his ob- 
ligation. 'He must not only assent 
in fact, but he must manifest his 
assent by his signature to the in- 
strument in writing. The statute 
has, in effect, prescribed that the 
only evidence competent to prove 
his assent is his signature, which 
must appear on the face of the 
instrument': Dow v. G. & C. M. 
Co., 31 Cal. 629." 

»Haight v. Vallett, 89 Cal. 245, 
23 Am. St. Rep. 465. See for fur- 
ther discussion § 726, supra, also 
Smith v. Markland, 223 Pa. 605, 72 
Atl. 1047, 132 Am. St. Rep. 747. 

iMeley v. Collins, 41 Cal. 663, 
10 Am. Rep. 279. 

*Haight v. Vallett, 89 Cal. 245, 
23 Am. St. Rep. 465. Where an in- 
strument purports to be the deed of 
a woman and her former husband, 
and is shown to have been executed 
by the husband, it is admissible in 
evidence as the husband's deed in 
favor of one who claims title under 
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§ 241. Deed inter partes. — If one of the conditions of 
a deed is that a certain number of persons shall sign it, and 
the deed is not signed by all, it is inoperative. Thus, several 
tenants in common were named as parties to a deed of parti- 
tion, by which each party conveyed his interest in the land held 
in common to the others, in consideration of a deed to him of 
a certain designated portion. All the parties named in the 
deed did not sign it, and the deed was therefore held to be in- 
operative, and the partition attempted to be made by it void. 3 
But whether a deed intended to be signed by several, but not 
signed by all, is to be considered as the deed of those who do 
sign it, must be determined by the intention of the parties, 
whether those signing it intended it as an escrow only until 
signed by the others, or executed it as their deed. 4 



it, though it is a forgery as to the 
woman: Murphy v. Reynaud, 2 
Tex. Civ. App. 470, 21 S. W. 991. 

3 Emeric v. Alvarado, 64 Cal. 529, 
and cases cited. 

*Haskins v. Lombard, 16 Me. 
140, 33 Am. Dec 645. The signa- 
ture may be made with a lead pen- 
cil : Merrett v. Clason, 12 Johns. 
(N. Y.) 102, 7 Am. Dec. 286; S. C, 
14 Johns. 484; Drefahe v. Secuity 
Sav. Bank, 132 Iowa, 563, 107 N. 
W. 179; Myers v. Vanderbelt, 84 
Pa. St. 510, 24 Am. Rep. 227. A 
signature may be in typewriting: 
Deyginger v. Martin, 48 Wash. 1, 



92 Pac. 674; Bridges v. Center First 
Nat Bank, 47 Tex. Civ. App. 454, 
105 S. W. 1018 (see sec 136, ante). 
Bonds may have lithographic sig- 
natures: Hewel v. Hegin, 3 Cal. 
App. 248, 84 Pac. 1002; Pennington 
v. Baehr, 48 Cal. 565. Initials of 
Christian names may be used : Col- 
lins v. Marvil, 145 Ind. 531, 44 N. 
E. 487; Payne v. June, 92 Ind. 252; 
State v. Beck, 81 Ind. 500; Van- 
derkarr v. State, 51 Ind. 91 ; Wes- 
sels v. State, 26 Ind. 30; Feagin v. 
Beasley, 23 Ga. 17; Strout v. Brad- 
bury, 5 Mc 313. 
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§ 242. History of the use of seals. — It would be al- 
most impossible to trace the history of seals back to the time 
when they were first employed. We have instances in very re- 
mote antiquity where seals were used in the place of signatures 
for the purpose of giving effect and authenticity to acts. We 
find the recognition of seals at an early day in this sentence 
from Ahasuerus to Esther, the queen : "Write ye also for the 
Jews as it liketh you in the king's name, and seal it with the 
king's ring; for the writing which is written in the king's name 
and sealed with the king's seal may no man reverse." 1 And 
again it is said that Jezebel, wife of Ahab, king of Samaria, 
"wrote letters and sealed them with his seal." 2 The use of 
seals was common in the civil law, and they were especially re- 

1 Bible, Esther, ch. 8, v. 8. him the money, even seventeen 

2 Bible, 1 Kings, ch. 21, v. 8. shekels of silver. And I subscribed 
Another illustration occurs in the the evidence, and sealed it, and 
Book of Jeremiah: "And I bought took witnesses, and weighed the 
the field o£ Hanameel, and weighed money in the balances. And I took 
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quired in the attestation of testaments. 8 The extent to which 
the use of seals prevailed among the early Saxons is thus stat- 
ed by Blackstone : "But in the times of our Saxon ancestors 
they were not much in use in England. For though Sir Ed- 
ward Coke relies on an instance of King Edwin's making use 
of a seal about an hundred years before the conquest, yet it 
does not follow that this was the usage among the whole na- 
tion, and perhaps the charter he mentions may be of doubt- 
ful authority, from this very circumstance of being sealed, 
since we are assured by all our ancient historians that sealing 
was not then in common use. The method of the Saxons was 
for such as could write to subscribe their names, and whether 
they could write or not, to affix the sign of the cross, which 
custom our illiterate vulgar do, for the most part, to this day 
keep up, by signing a cross for their mark, when unable to 
write their names. And indeed this inability to write, and 
therefore making a cross in its stead, is honestly avowed by 
Cerd walla, a Saxon king, at the end of one of his charters. In 
like manner, and for the same unsurmountable reason, the 
Normans, a brave but illiterate nation, at their first settlement 
of France, used the practice of sealing only, without writing 
their names, which custom continued when learning made its 
way among them, though the reason for doing it had ceased. 
And hence, the charter of Edward the Confessor to West- 
minster Abbey, himself being brought up in Normandy, was 
witnessed only by his seal, and is generally thought to be the 
oldest sealed charter of any authenticity in England. At the 



the evidence of the purchase, both 
that which was sealed according to 
the law and the custom, and also 
that which was open": Ch. 32 

3 2 Blackst. Com. 305; 4 Kent's 
Com. 453. "From Lord Coke's 
definition of a seal and the inter- 
pretation generally given it by the 
courts, wax is merely used as a 



general term to denote any sub- 
stance capable of receiving and re 
taining an impression, and as any 
instrument may he used for the pur- 
pose, the impression upon paper it- 
self, without the use of any other 
substance would be sufficient": 
Swink v. Thompson, 31 Mo. 336. 
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conquest, the Norman lords brought over into this kingdom 
their own fashions, and introduced waxen seals only, instead 
of the English method of writing their names, and signing 
with the seal of the cross. And in the reign of Edward I., 
every freeman, and even such of the more substantial villeins 
as were fit to be put upon juries, had their distinct particular 
seals. The impressions of these seals were sometimes a knight 
on horseback, sometimes other devices; but coats of arms were 
not introduced into seals, nor indeed into any other use, till 
about the reign of Richard the First, who brought them from 

the crusade in the holy land This neglect of 

signing and resting only upon the authenticity of seals re- 
mained very long among us, for it was held in all our books 
that sealing alone was sufficient to authenticate a deed; and 
so the common form of attesting deeds sealed and delivered, 
continues to this day." * 



«2 Blackst. Com. 305. "And be- 
cause we are about sealing and 
signing of deed, it shall not be 
much amiss here to show you, for 
antiquity's sake, the manner of 
signing and subscribing deeds in 
our ancestors, the Saxons' time, a 
fashion differing from that we use 
now in this, that they to their deeds 
subscribed their names (commonly 
adding the sign of the cross) l and 
in the end did set down a great 
number of witnesses, not using at 
that time any kind of seal. And 
we at this day, for more surety 
both subscribe our names, though 
that be not very necessary, and put 
to our seals, and use the help of 
witnesses besides. That the form- 
er fashion continued absolute until 
the time of the conquest by the 
Normans, whose manners by little 
and little at the length prevailed 
aomngst us. For the first sealed 



charter in England is thought to 
be that of Edward the Confessor 
to the Abbey of Westminster, who, 
being educated in Normandy, 
brought into the realm that and 
some of their fashions with him. 
And after the coming of William 
the Conqueror, the Normans, liking 
their own country custom (as nat- 
urally all nations do), rejected the 
manner that they found here, and 
retained their own, as Ingulphus, 
the Abbot of Croiland, who came 
in with the conquest, witnesses, say- 
ing: The Normans do change the 
making of writings (which were 
wont to be firmed in England with 
crosses of gold, and other holy 
signs) into an impression of wax, 
and reject also the manner of the 
English writing.' Howbeit this 
was not done all at once, but it 
increased and came forward by 
certain degrees, so that first and 
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§ 243. Definition. — One of the definitions given of a 
seal is, "an impression upon wax, wafer, or some other tenaci- 
ous substance capable of being impressed." 5 Lord Coke de- 
fined a seal as wax with an impression. "It is required," he 
says, "that the deed, charter, or writing must be sealed, that 
is, have some impression upon the wax; for sigillum est cera 
irnpressa, quia cera sine impressione non est sigillum, and no 
deed, charter, or writing can have the force of a deed without 
a seal." 8 But it is not requisite, it has been held in some 
of the States, that the impression to constitute a good seal 
should be apparent. 7 A piece of paper attached to an instru- 
ment with mucilage is good as a common-law seal. 8 So a 
piece of colored paper which has been affixed as a seal, but 
which bears no impression, has been held good as a seal. 9 



for a season the king only, or a few 
other of the nobility, used to seal; 
then the noblemen for the most 
part, and none other, which thing 
a man may see in the history of 
Battle Abbey, where Richard Lucie, 
Chief Justice of England, in the 
time of King Henry II. is reported 
to have blamed a mean subject, for 
that he used a private seal, where- 
as that pertained (as he said) to 
the king and nobility only" : Termes 
de la Ley, 149. Mr. Layard, in his 
"Discoveries in the Ruins of Nin- 
ock and Babylon, part i., 153, gives 
some instances of ancient seals. 
He says : "Other corroborative evi- 
dence, as to the identity of the king 
who built the palace of Kouyunjik 
with Sennacherib, is scarcely less 
remarkable. In a chamber or pas- 
sage in the southwest corner of this 
edifice were found a large number 
of pieces of fine clay, bearing the 
impressions of seals which there is 
no doubt had been affixed, like mod- 
ern official seals of wax, to docu- 



ments written on leather, papyrus, 
or parchment." 

5 Bouv. Law. Diet. tit. Seal. 

6 3 Inst. 169. See, also, Mill 
Dam Foundry v. Hovey, 21 Pick. 
417; Warren v. Lynch, 5 Johns. 
239, 3 Caines, 362; Beardsley v. 
Knight, 4 Vt. 471 ; Tusker v. Bart- 
lett, 5 Cush. 359, 364; Bradford v. 
Randall, 5 Pick. 496. Chancellor 
Kent says: "The common law in- 
tended by a seal an impression up- 
on wax or wafer or some other 
tenaeious substance capable of be- 
ing impressed": 4 Kent's Com. 452. 

7 Hughes v. Debnam, 8 Jones (N. 
C. 127; Pease v. Lawson, 33 Mo. 
35. A printed seal has been held 
insufficient: Richard v. Boiler, 6 
Daly. 460. 

8 Gillespie v. Brooks, 2 Redf. 349. 

9 Turner v. Field, 44 Mo. 382. 
See Pease v. Lawson, 33 Mo. 35. 
The seal was described in the bill 
of exceptions, thus: "It appeared 
on inspection that there was no 
scrawl by way of seal made with 
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§ 244. Seal stamped upon paper. — A seal stamped 
upon paper instead of upon wax or wafer has been held suf- 
ficient. "Formerly wax was the most convenient, and the 
only material used to receive and retain the impression of a 
seal. Hence it was said : Sigillum est cera impressa, quia 
cera, sine impressione non est sigillum. But this is not an 
allegation that an impression without wax is not a seal. And 
for this reason courts have held that an impression made on 
wafers or other adhesive substance capable of receiving an im- 
pre&ion, will come within the definition of cera impressa. If 
then, wax be construed to be merely a general term including* 
within it any substance capable of receiving and retaining the 
impression of a seal, we cannot perceive why paper, if it have 



pen or pencil, but there was a small 
round piece of paper cut into scal- 
lops on the edges attached to the 
end of the name, the usual place 
for a seal with a wafer, but no im- 
pression made thereon." 

Dryden, J., delivering the opin- 
ion of the court, said with refer- 
ence to the sufficiency of the seal : 
"The common-law seal, which was 
'an impression upon wax or wafer 
or some other tenacious substance 
capable of being impressed/ has be- 
come well-nigh obsolete in this 
and many other States of the 
Union, the statutory 'scrawl by 
way of seal* having almost entirely 
superseded it. Yet a seal of the 
one or the other sort is still requi- 
site (and either is sufficient) to 
constitute a document a sealed in- 
strument. In this case it is not 
pretended the statutory mode was 
adopted, so that unless what was 
done comes up to the common-law 
standard, the letter of attorney is 
not a sealed instrument in the sense 
of the law. Does it then reach this 



standard? The point of the objec- 
tion is that no impression was made 
on the wafer, and so although 
everything else had happened nec- 
essary to a valid sealing, yet the 
want of the crowning requisite was 
fatal. Now, as in the days of the 
greatest strictness, the common law 
prescribed no particular instrument 
with which to make the impres- 
sion, or fixed the breadth or length 
or depth it should be made; and 
as the execution of this paper was 
attended with the usual circum- 
stances of deliberation, and as it 
was manifestly intended as- a 
sealed instrument, and as the scal- 
loped paper when applied to the 
wafer and caused to adhere must 
from a physical necessity have made 
an impression, we feel warranted 
for the effectuation of the clear in- 
tentions of the parties in regarding 
the scalloped paper a sufficient in- 
strument, and the impression made 
by it to cause cohesion, a sufficient 
impression to comply with the re- 
quirement of the law." 
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that capacity, should not as well be included in the category. 
The simple and powerful machine now used to impress pub- 
lic seals, does not require any soft or adhesive substance to 
receive or retain their impression. The impression made by 
such a power on paper is as well defined, as durable, and less 
likely to be destroyed or defaced by vermin, accident, or in- 
tention, than that made on wax. It is the seal which au- 
thenticates, and not the substance on which it is impressed; 
and where the court can recognize its identity, they should 
not be called upon to analyze the material which exhibits it." 1 



1 Mr. Justice Grier, in Pillow v. 
Roberts, 13 How. 473, s. c. 7 Eng. 
(12 Ark.) 822. But in Bank of 
Rochester v. Gray, 2 Hill, 227, it 
was held that the New York stat- 
ute authorizing seals of courts and 
officers to be made by directly im- 
pressing the paper, had no extra- 
territorial force, and therefore was 
inapplicable to a notarial protest of 
another State ; it was also held that 
at common law a seal must be im- 
pressed upon wax, wafer, or other 
tenacious substance, and that a 
mere stamp on paper was insuffi- 
cient. And in Farmers and Me- 
chanics' Bank v. Haight, 3 Hill, 
493, it was held under the New 
York statute that the seal of a re- 
ligious corporation impressed di- 
rectly upon paper, without the use 
of wax or some other tenacious 
substance, was a nullity. In Carter 
v. Burley, 9 N. H. 558, where a 
protest was made by a notary un- 
der what purported to be an official 
seal, the court said: "It is not a 
mere schawl, but a distinct impres- 
sion upon the paper showing the 
character of the notarial seal. 
Nothing would have been added to 
its character by wafer or wax, and 



as this is not an uncommon mode 
of affixing official seals, we are of 
opinion that it is sufficient. It is 
to be presumed from the produc- 
tion of the instrument itself that 
it was duly affixed, according to the 
laws of Pennsylvania, until there is 
something to impeach it." In Al- 
len v. Sullivan R. R. Co., 32 N. H. 
446, the court observed: "It seems 
to us, then, that there is nothing 
necessary to constitute a seal but 
some material of a suitable char- 
acter to receive an impression, and 
an impression bearing the character 
of a seal upon it. For other cases 
as to what will operate as a com- 
mon-law seal, with reference to va- 
rious instruments, see Jones v. 
Longwood, 1 Wash. (Va.) 42 ; 
Connolly v. Goodwin, 5 Cal. 220; 
Follett v. Rose, 3 McLean, 332, 
335 ; Bank of Manchester v. Slason, 
13 Vt. 334; Corringan v. Trenton 
Co., 1 Halst. Ch. 52; Beardsley v. 
Knight, 4 Vt. 471, 589; Curtis v. 
Leavitt, 17 Barb. 309, 318; Ross v. 
Bedell, 5 Duer, 462; Sprange v. 
Barnard, 2 Bro. C. C. 585; Regina 
v. St. Paul, 7 Q. B. (Ad. & E., N. 
S.), 232." See, also, Common- 
wealth v. Griffith, 2 Pick. 11; Brad- 
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It is the impression and not the wax that makes the seal, and, 
whether, in any given case, the impression was intended for 
a seal is a question of fact to be decided by the jury. 8 "Wax 
was used for the purpose of a seal when the instrument was 
sufficiently executed for delivery by the seal alone of a party 
executing it; but when his signature became as essential, or 
even more essential, than the seal, wafers largely, and per- 
haps generally, took the place of wax, and now instead of 
making the impression of the seal on any adhesive substance 
affixed to the paper, from which the intention or act of the 
party is declared in writing, the practice is general to have 
the official seals applied with a strong pressure upon the paper 
itself." 3 A seal at common law consisted of an impression 
upon wax or wafer or some other tenacious substance capable 
of receiving and retaining an impression. 4 Within the strict- 



ford v. Randall, 5 Pick. 495 ; Bates 
v. Boston etc. R. R. Co., 10 Allen, 
251. In Philip v. Stearns, 20 S. 
D. 220; 11 A. & E. Ann. Cas. 1108, 
it was held that a mortgage with 
the word "seal" printed after the 
signature of the mortgagor, is a 
sealed instrument. The court says, 
"While it is true at common law a 
seal was required to be impressed 
upon wax or other adhesive sub- 
stance, that rule has been modified 
in this country, and the printed 
word "seal" is held sufficient to 
make the instrument a sealed in- 
strument, where it is recited in the 
instrument that the same is exe- 
cuted under the hand and seal of 
the party." See, also, Rockwell v. 
Capital Traction Co., 25 App. Cas. 
(D. C.) 98, 4 A. & E. Ann. Cas. 
648; Jackson v. Ins. Co., 233 111. 
161, 84 N. E. 198; Lorah v. Nissley, 
156 Pa. St. 329, 27 Atl. 242; Mc- 



laughlin v. Braddy, 63 S. C. 433, 
41 S. E. 523. But see Manning v. 
Perkins, 86 Me. 419, 29 Atl. 1114; 
Providence etc. Co. v. Crahan etc. 
Co., 24 R. I. 175, 52 Atl. 804; Beard- 
sley v. Knight, 4 Vt. 471. See note 
11 A. & E. Ann. Cas. 1110. 

2 Ralph v. Gist, 4 McCord (S. 
C.) 267. 

8 Bradley v. Northern Bank of 
Alabama, 60 Ala. 252. 

*Alt v. Stoker, 127 Mo. 466, 30 
S. W. 132; Allen v. Sullivan R. 
Co., 32 N. H. 446; Osborn v. Kist- 
ler, 35 Ohio St. 99; Coit v. Millikin, 
1 Denio (N. Y.) 376; Cochran v. 
Stewart, 57 Minn. 499, 59 N. W. 
543; Town of Solon v. Williams- 
burg Sav. Bank, 114 N. Y. 122, 21 
N. E. 168; Bradford v. Randall, 22 
Mass. (5 Pick.) 496; Bank of 
Rochester v. Gray, 2 Hill (N. Y.) 
227; State ex rel. West v. Thomp- 
son, 49 Mo. 188. 
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est rules of the common law a seal stamped upon paper suf- 
ficiently tenacious to hold the impression is a seal. 6 

§ 245. Seal essential at common law. — At common 
law, sealing was considered indispensable to the valid execu- 
tion of a deed 6 which was intended to transfer a freehold in- 
terest. 7 Where a seal of some character is required, an in- 
strument, although intended to operate as a deed, and pur- 
porting on its face to be under seal, is, nevertheless, not a deed 
if it lacks a seal or a scroll. 8 In a case in Pennsylvania, where 
a writing was not actually sealed, though purporting to be 
under seal, the court, speaking of the necessity for a seal, said, 
with reference to that instrument, and its language is equally 
applicable to deeds, that "it has been heretofore decided that 
any mark made by the pen in imitation of a seal may 
be considered as a seal. The usual mode is to make 
a circular, oval, or square mark, opposite to the name 
of the signer, but the shape is immaterial. Something, how- 
ever, there must be intended for a seal, and the writing must 
be delivered as a deed. Although in this and many of our 
sister States the law has been somewhat relaxed in favor of 
custom and convenience in doing business, yet the relaxation 
is confined to the manner of making a seal. Sealing and de- 
livering is still the criterion of a specialty. . . . If it 
should be thought that, in the present state of society, it would 
be best to put all writings on the same footing, the legislature 
alone has power to accomplish it. Many, however, are of 
opinion that it is useful to allow greater efficacy to writings 
executed with greater solemnity; and it is certain that even 

5 Ross v. Bedell, 5 Duer (12 N. McCord, 431; Underwood v. Camp- 
Y. Sup. Ct.) 462. bell, 14 N. H. 393; Jackson v. 

6 Wood on Conveyancing, 192, 3 Wendell, 12 Johns. 355; Floyd v. 
Wash. Real Prop. 271. Ricks, 14 Ark. 286, 58 Am. Dec 

* Jackson v. Wood, 12 Johns. 242, 374. 
7 Am. Dec. 315; McCabe v. Hunt- 8 Alexander v. Polk, 39 Miss. 737. 
er, 7 Mo. 355; Cline v. Black, 4 
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the lower orders of the people understand and feel the solemni- 
ty of delivering a writing as their act and deed, and of affixing 
only the resemblance of a seal, and having the execution at- 
tested by subscribing witnesses. ... I will premise that 
two principles are, in my opinion, well founded. One, that 
although in the body of the writing it is said that the parties 
have set their hands and seals, yet it is not a specialty unless 
it be actually sealed and delivered. Another, that if it be 
actually sealed and delivered, it is a specialty, although no 
mention be made of it in the body of the writing. The fact, 
and not the assertion, fixes the nature of the instrument." 9 

§ 246. In equity. — Although the conveyance may be 
defective for want of a seal, it is good so as to bind in equity 
the lands conveyed in the hands of the grantor and his heirs, 
and is good also against a subsequent purchaser who has notice 
of the prior defective deed. 1 "It is clear that where there is 
an agreement to convey, or a defective conveyance by a per- 
son then actually having title, that would be such an equity as 
would bind the lands in the hands of the heir." 2 If a seal 



•Taylor v. Glaser, 2 Serg. & R. 
502, per Telghman, C. J. See, also, 
Warren v. Lynch, 5 Johns. 239; 
Deming v. Bullitt, 1 Blackf. 241; 
Davis v. Judd, 6 Wis. 85; Wads- 
worth v. Wendell, 5 Johns. Ch. 
224; Davis v. Brandon, 1 How. 
(Miss.) 154. And see, also, Mc- 
Carley v. Tappah County Super- 
visors, 58 Miss. 483, 38 Am. Rep. 

1 Wadsworth v. Wendell, 5 
Johns Ch. 224; McCaleb v. Pradat, 
25 Miss. 257; Tom v. Sayers, 64 
Tex. 342; Martin v. Weyman, 26 
Tex. 460; Miller v. Alexander, 8 
Tex. 36; Grandin v. Hernandez, 29 
Hun, 399; Jewell^ v. Harding, 72 
Me. 124; Bunkley v. Bethel, 9 
Heisk 786; Frost v. Wolf, 77 Tex. 
Deeds Vol. I.— 23- 



455, 19 Am. St. Rep. 761 ; Pratt v. 
Clemens, 4 W. Va. 443. See Dreut- 
zer v. Baker, 60 Wis. 179; Frost 
v. Wolf, 77 Tex. 455, 19 Am. St. 
Rep. 761 ; Rutland v. Paige, 24 Vt. 
181. A conveyance of land, to 
be good at law must be by deed 
under seal ; but in equity a good 
title can be conveyed by writing not 
under seal or without any writing 
whatever: Barnes v. Banks, 223 
111. 352, 8 L.R.A.(N.S.) 1037, 79 
N. E. 117, 114 Am. St. Rep. 331; 
Ashelford v. Willis, 194 111. 492, 
62 N. E. 817. 

2 Morse v. Faulkner, 1 Anstr. 14. 
See, also, Martin v. Seamore, 1 Cas. 
Ch. 170; Daniel v. Davison, 17 Ves. 
433. 
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is actually affixed to the deed, the absence of the customary 
recital, that the party has set his seal thereto, does not affect 
the conveyance. 8 And it has been held that a deed conclud- 
ing with the words "Witness the following signature and 
seal," is not on that account a sealed instrument, where no 
seal or scroll is actually affixed to the signature. 4 But if no seal 
appears in the record of the deed, but the closing clause there- 
of declares that it is under the seal of the grantor as he is 
therein described, and the acknowledgment is that it was duly 
executed, it will be presumed that the deed was sealed. 5 

§ 247. Seal required unless dispensed with by statute. 
— In those States where the common law prevails, and 
where there is no statutory provision to the contrary, a seal 
is essential to make an instrument a deed of conveyance. With 
reference to the law in California, prior to the abolition by 
statute of the distinction between sealed and unsealed instru- 
ments, it was said : "There is no doubt that a seal is essential 
to a conveyance of real property. There may be certain pos- 
sessory rights to mines and water privileges on the public 
lands, which are held in this State to pass by simple unsealed 
bills of sale, but these are exceptional cases. The general doc- 
trine with reference to instruments by which real property is 
transferred is the same in California as in other States — the 
instruments must be sealed. The transfer inter vivos can only 
be made by deed, and a deed implies sealing; its definition is 
'a writing, sealed and delivered by the parties.' " 8 

8 Bradeford v. Randall, 5 Pick. 5 Sawy. 603. It was held that 

496; Taylor v. Glaser, 2 Serg. & R. where the original could not be 

502; Mill Dam Foundry v. Hover, produced, a seal to the original will 

21 Pick. 417. be presumed from the statement in 

* Burnette v. Young, 107 Va. 184 ; the concluding clause that the gran- 

12 A. & E. Ann. Cas. 982. tor fixed his seal, and from the at- 

6 Hubbard v. Swofford etc. Co., testation clause stating the sealing 

209 Mo. 495, 108 S. W. 15, 123 Am. of the instrument in the presence 

St. Rep. 488. of witnesses : Le Franc, 5 Sawy. 

« Mr. Justice Field, in Le Franc, 603. See Smith v. Dall, 13 Cal. 
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§ 248. Abolition of distinction between sealed and un- 
sealed instruments. — In some of the States, the distinc- 
tion between sealed and unsealed instruments has been abol- 
ished, and a seal is not essential to the valid execution of a 
conveyance. In Alabama, it is provided: "A seal is not 
necessary to convey the legal title to lands to enable the grantee 
to sue at law ; any instrument in writing signed by the grantor, 
or his agent having a written authority, is effectual to trans- 
fer the legal title to the grantee, if such was the intention of 
the grantor to be collected from the whole instrument." 7 It 
is also declared : "All writings which import on their face to 
be under seal are to be taken as sealed instruments, and have 
the same effect as if the seal of the parties was affixed there- 
to." 8 By statute the consideration of sealed instruments may 
be inquired into. 9 In California, under the Code, an estate 
may be transferred by an instrument in writing subscribed by 
the party disposing of the same or by his agent thereunto 
authorized by writing. 1 The code also declares: "All dis- 



510; Pratt v. Clemens, 4 W. Va. 
443. A writing with a seal is im- 
plied by the term "deed," and the 
seal is essential to make it a deed: 
Taylor v. Morton, 5 Dana, 365; 
Davis v. Brandon, 1 How. (Miss.) 
154; Jones v. Crawford, 1 McMull. 
373. From the recital in an admin- 
istrator's deed from the office of 
the recorder, that the deed was ex- 
ecuted under the hand and seal of 
the administrator, it will be pre- 
sumed that the original deed was 
under seal though the certified 
copies do not show a seal or scroll : 
Macey v. Stark, 116 Mo. 481, 21 S. 
W. Rep. 1088. Where deeds were 
executed in 1800 and 1S38, and 
were signed, sealed, acknowledged, 
and verified according to the regis- 
try acts then in force, and were re- 



corded as being in compliance with 
the statute, it was held that they 
passed the legal title, although no 
seals appeared upon the deeds when 
offered in evidence many years af- 
terwards, the court presuming that 
the waxen seals in use at the time 
of the execution and liable to be 
effaced were properly attached: 
Reusens v. Staples (C. C.) 52 Fed. 
Rep. 91. See, also, Todd v. Union 
Dime Sav. Inst, 118 N. Y. 337; 
Carrington v. Potter, 37 Fed. Rep. 
767; McCoy v. Cassidy, 96 Mo. 429. 
See, also, § 700, post. Some stat- 
utes require a seal: Burnette v. 
Young, 107 Va. 184, 57 S. E. 64. 
* Ala. Code, 1877, § 2948. 

8 Ala. Code, § 2194. 

9 Ala. Code, § 2981. 

*CaL Civil Code, §§ 1091, 109Z 
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tinctions between sealed and unsealed instruments are abol- 
ished." 8 "The execution of an instrument is the subscribing 
and delivering it, with or without affixing a seal." 8 "There 
shall be no difference hereafter in this State between sealed 
and unsealed writings. A writing under seal may therefore be 
changed, or altogether discharged by a writing not under 
seal." 4 These statutes indicate the modern tendency to make 
the transfer of real estate easy, and to regard land as much 
an object of barter as other commodities. 5 

§ 249. Effect of these statutes.— The effect of these 
statutes is simply to dispense with the necessity of affixing a 
seal to a deed ; but in other respects, as for instance with refer- 
ence to the doctrine of estoppel, the deed retains the incidents 
it possessed as a sealed instrument at common law. Com- 
menting upon the statute in Alabama, the court observes: 
"The common law required more form and solemnity in the 
conveyance of lands than in the transfer of chattels. The 
freehold could not pass, after conveyances by writing became 
the usual mode of transfer, unless the conveyance was under 
the seal of the grantor. A writing not under seal would create 
equities if founded on a valuable consideration, but of these 
courts of law could not take notice. The freehold was of 
greater dignity than personal property, title to which could 
pass by mere words of delivery. This principle of the com- 
mon law was frequently recognized in this court, and instru- 
ments creating equities perfect in themselves, were declared 
insufficient to pass the legal estate, and, therefore insufficient 



*Cal. Civil Code, § 1629. 
a Cal. Code Civil Procedure, § 
1933. 

4 Cal. Code Civil Procedure, § 
1932. A private seal may be made 
by scroll: Code Civil Procedure, § 
1931. 

* See Kentucky Gen. Stats. 1824, 



ch. 22, § 2; Texas Rev. Stats. 1879, 
art. 4487; Goodlett v. Hansell, 56 
Ala. 346; Pierson v. Armstrong, 1 
Iowa, 282, 293, 63 Am. Dec 440; 
Simpson v. Mundee, 3 Kan. 172; 
Courand v. Vollmer, 31 Tex. 397. 
See, also, Bower v. Chambers, 53 
Miss. 259. Seal not required: See 
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to support ejectment. 6 The statute expressly dispenses with 
a seal as necessary to convey the legal title to enable the 
grantee to sue at law, and by its terms meets and obviates the 
insufficiency of the instruments which in the cases referred to 
was fatal to a recovery in ejectment, compelling suits in the 
name of the grantor to recover lands held adversely, and com- 
pelling a resort to equity, if the grantor would not voluntarily, 
or if he were dead and could not by a legal conveyance per- 
fect the title. If these were the only words of the statute, its 
only effect would probably be to enable the grantee of lands 
by an instrument not under seal, to sue at law as if the con- 
veyance was under seal, not dispensing with a seal as an in- 
dispensable element of a legal conveyance for all purposes. 
There are other words, however, indicative of a larger legis- 
lative intention, rendering effectual any instrument in writ- 
ing to transfer the legal title to lands, if such was the inten- 
tion of the grantor to be collected from the entire instrument. 
Former seections of the code prescribe with particularity the 
essentials of conveyances for the alienation of lands, and of 
these, are an attestation by witnesses, or an acknowledgment 
of execution before a proper officer, not essentials at common 
law. 7 When those several statutes are construed in connec- 
tion, as they must be, we cannot doubt it was intended to dis- 
pense with a seal as an element of a legal conveyance of lands, 
and to leave the sufficiency of every instrument in writing, 
for that purpose, which is executed in the prescribed mode, de- 
pendent on the intention of the grantor, as it may be collected 
from the terms of the instrument Though a seal 



(N. Y.) Fitzpatrick v. Graham, 122 
Fed. 401, 58 C. C A. 619; Leask v. 
Horton, 79 N. Y. S. 148, 39 Misc. 
144, 12 N. Y. Ann. Cas. 51 ; Cow- 
drey v. Cowdrey, 71 N. J. Eq. 353, 
64 Atl. 98; Atlantic R. Co. v. Mc- 
Kinney, 124 Ga. 929, 6 L.R.A.(N.S.) 



436, 53 S. E. 701, 110 Am. St. Rep. 
215. See, also, Scott v. Jenkins, 46 
Fla. 518, 35 So. 101; Barnes v. 
Multnomah County, 145 Fed. 695. 

«Ansley v. Nolan, 6 Port 379; 
Thrash v. Johnson, 6 Port. 458. 

* Code of 1876, §§ 2145, 2146. 
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may not now be necessary to a conveyance of a legal estate in 
lands, yet the instrument, the deed of conveyance, which it 
must still be termed, though shorn of its dignity of a seal, 
retains all the operation and effect of a deed sealed at com- 
mon law. Its covenants may be as comprehensive, and what- 
ever they may be, are as obligatory, and its recitals are as in- 
capable of being gainsaid, as if it were sealed with the great- 
est formality. The estoppel which a sealed instrument or its 
covenants created at common law, is now claimed by the ap- 
pellee, shall be attached to the conveyance by the agents of 
the appellant. And we cannot doubt that the estoppel, which 
at common law grew out of the covenants, or the recitals of 
a sealed instrument, attach now to an unsealed conveyance 
of the legal estate in lands. The statute is not so broad in its 
sweep as to blot out the common-law principles which give se- 
curity to conveyances of real estate. It would be fearful, in- 
deed, if this was the operation of the statute, and the freehold 
in lands was not invested with greater dignity than the fleet- 
ing ownership of chattels. While the clause of the statute we 
are considering is indicative of a larger legislative intention, 
than the merely dispensing with a seal as an element of a 
conveyance of the legal estate in lands, the whole scope of 
that intention is, that the intention of the grantor, as it is col- 
lected from the instrument, shall be carried into effect. The 
code in many of its sections, parts, and clauses, simply re- 
peats and affirms the common law, and in this clause it is 
merely declaratory of the rule of universal application in the 
construction of written instruments, to which we have re- 
ferred, that the intention of the parties shall be ascertained 
and effect given to it, if possible. To avoid any supposition 
or construction that this rule was infringed by dispensing with 
a seal, as an essential ingredient of the conveyance of the legal 
estate in lands, is the whole scope of this clause. ,, 8 

8 Jones v. Morris, 61 Ala. 518, 522, per Brickell, C. J. 
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§ 249a. Such statutes not retroactive. — Such statutes 
however have no retroactive operation and do not affect con- 
veyances executed prior to the adoption of the statute. If at 
the time at which the deed is executed a seal is required, a stat- 
ute subsequently enacted abolishing all distinction between 
sealed and unsealed instruments will not have the effect to ren- 
der the deed valid. 9 Nor will the fact that the deed was exe- 
cuted in another State where a seal is not essential to the valid- 
ity of a deed alter the rule. In all such cases the lex rex situs 
governs. 1 These remarks, of course, do not apply to curative 
statutes purposely intended to remedy defective conveyances. 

§ 250. Use of scrolls. — In many of the States a scroll 
annexed to the signature of the grantor gives effect to the in- 
strument as one under seal. 2 Where the necessity for a seal 
still exists, but the statute permits a scroll to be used for that 
purpose, the seal cannot be dispensed with by mere words, and 
the phrase "witness my hand and seal," will not, in the ab- 
sence of a seal or scroll, make the instrument a sealed one. 8 



9 Gibbs v. McGuire, 70 Miss. 646, 
12 So. Rep. 829. 

1 Gibbs v. McGuire, 70 Miss. 646, 
12 So. Rep. 829. 

2 United States v. Stephenson, 1 
McLean, 462; Relph v. Gist, 4 Mc- 
Cord, 267; Lindsay v. State, 15 Ala. 
43; Jeffrey v. Underwood, 1 Ark. 
108; Cummins v. Woodruff, 5 Ark. 
116; Comerford v. Cobb, 2 Fla. 418; 
Hastings v. Vaughan, 5 Cal. 315; 
Bradfield v. McCormick, 3 Blackf. 
161 ; Vanblancum v. Yeo, 2 Blackf. 
322; Smith v. Baker, 1 Ga. Dec. pt. 
1, 126; Scruggs v. Brackin, 4 Yerg. 
528; Bohannon v. Hough, 1 Mss. 
(1 Walk. Ch.) 461; Parks v. Hew- 
lett, 9 Leigh, 511; Carter v. Penn, 



4 Ala. 140; Trasher v. Everhart, 3 
Gill & J. 234; Wanzer v. Barker, 4 
How. (Miss.) 363; McRaven v. 
McGuire, 17 Miss. (9 Smedes & 
M.) 34; Commercial Bank v. Ull- 
man, 18 Miss. (10 Smedes & M.) 
411; McRain v. Miller, 1 McMuIl. 
313; Parkes v. Duke, 2 McCord, 
380; Bertrand v. Burd, 4 Ark. 195; 
Flemming v. Powell, 2 Tex. 225; 
Jones v. Logwood, 1 Wash. (Va.) 
42; Long v. Ramsey, 1 Serg. & R. 
72; Stahter v. Cowman, 7 Gill & 
J. 284. 

•Williams v. Young, 3 Ala. 145; 
Moore v. Lespeur, 18 Ala. 606; 
Vance v. Funk, 3 111. 263. See sec- 
tion 246, ante. 
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§ 25 1. Delaware, Indiana, Iowa, Louisiana, Missouri, 
and Virginia. — In Delaware, Indiana, Iowa, Louisiana, 
Missouri, and Virginia, it is held that an instrument which 
contains no expression that it is sealed is not a sealed instru- 
ment, though it have a scroll annexed, and the word "seal" 
written in it.* 

§ 252. Mississippi. — But it is held otherwise in Mis- 
sissippi, and a scroll is considered as a seal whenever it ap- 
pears from the body of the instrument, and the scroll itself, 
or the place where it is affixed, that it was intended as a seal. 6 

§ 253. Tennessee. — In Tennessee, the word "seal," af- 
fixed to an instrument purporting to be a deed, it has been 
decided, is as much indicative of an intention to execute a 
sealed instrument as a seal or scroll would be, and the instru- 
ment is therefore a deed. "The word 'seal' at the end of the 
name is equivalent to a seal. The only reason for a scroll made 
by a flourish of the pen at the place for a seal is to show that 
it was the intention of the party to execute a deed. Since wax, 
by which an actual seal was made, has gone out of use, the 
courts of nearly all the States have regarded the scroll as a 



♦Armstrong v. Pearce, 5 Har. 
(Del.) 351; Deming v. Billit, 1 
Blackf. 241; Long v. Long, 1 Mor- 
ris, 343; Bell v. Keefe, 13 La. An. 
524; Boynton v. Reynolds, 3 Mo. 
79; Walker v. Keile, 8 Mo. 301; 
Jenkins v. Hunt, 2 Rand. 446. See 
Moore v. Lesseur, 18 Ala. 606. 

6 Hudson v. Poindexter, 42 Miss. 
304. Shackelford, C. J., said : 
"This court has repeatedly held, in 
construing the statute, that any in- 
strument to which the person mak- 
ing the same shall affix a scroll by 
way of seal, shall be adjudged and 
holden to be of the same force and 



obligation as if it were actually 
sealed; that whenever it is mani- 
fest that a scroll was intended to 
be used by 'way of seal/ it must 
have that effect, whether it so ap- 
pears from the body of the instru- 
ment or from the scroll itself; and 
that 'any affixture to obligor's name 
is an instrument, and in the locus 
sigillo, manifestly intended to be 
used by way of seal, is sufficient to 
have that effect ;' " McRaven v. Mc- 
Guire, 9 Smedes & M. 34; Whilti"g_ 
ton et al. v. 'Clarke, 8 Smedes & .\1. 
480; Commercial Bank of Manches- 
ter v. Ullman, 10 Smedes & M. 411. 
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substitute for the seal ; but the word 'seal' written at the place 
for the seal is certainly much more expressive of the intention 
of the party to make a deed than a scroll could be and this 
word so written, should therefore be regarded as a substitute 
for the seal/' 6 And in Missouri, the word "seal" at the end 
of the name of the grantor, and referred to and adopted in 
the testimonium clause, is a sufficient sealing. 7 Under the 
Wisconsin statute, the printed letters "L. S." inclosed in 
brackets in the usual place of the seal, is a sufficient device to 
answer the purposes of a seal, and a party will be held to have 
adopted these characters as a seal, if he prefixes his signature 
to them. 4 

§ 254. Several persons may bind themselves by one 
seal. — Several persons may bind themselves by one seal 
where nothing appears upon the face of the instrument indi- 
cating that this was not their intention. 9 It is not necessary 



8 Whiteley v. Davis* Lessee, 1 
Swan, 333, per Green, J. 

7 Groner v. Smith, 49 Mo. 318; 
Underwood v. Dollins, 47 Mo. 259. 

8 Williams v. Starr, 5 Wis. 534, 
549. The scroll need not be made 
in any particular form where the 
body of the instrument expresses 
the execution of a sealed instru- 
ment: Lee v. Adkins, Minor, 187; 
Boynton v. Reynolds, 3 Mo. 79; 
Grimsley v. Riley, 5 Mo. 280 ; 32 
Am. Dec. 319; Glasscock v. Glass- 
cock, 8 Mo. 577. Where the law 
requires instruments to be recorded, 
and declares that prior to record- 
ing they must be sealed, the fact 
that the record fails to show that 
a seal was attached to the instru- 
ment does not overcome the pre- 
sumption raised by the law that the 
instrument was sealed, or the offi- 
cer would have refused to record 



it: Starkweather v. Martin, 28 
Mich. 471. An instrument must be 
sealed according to the method rec- 
ognized in the state where it is ex- 
ecuted, or where the land is situat- 
ed, else it is not a deed: Jones v. 
Crawford, 1 McMull. 373; Arms v. 
Burt, 1 Vt. 306, 18 Am. Dec. 680; 
Pratt v. Clemens, 4 W. Va. 443; 
Taylor v. Morton, 5 Dana, 365; 
Davis v. Brandon, 1 How. (Miss.) 
154; Kelleran v. Brown, 4 Mass. 
443. See Shortridge v. Catlett, 1 
Marsh. A. K. 587; Harley v. Ram- 
sey, 49 Mo. 309. 

8 Mapes v. Newman, 2 Ark. 469 ; 
Burnett v. McCluey, 78 Mo. 676; 
Yale v. Flanders, 4 Wis. 96; Carter 
v. Chaudron, 21 Ala. 72; Mackay 
v. Bloodgood, 9 Johns. 285; Wil- 
liams v. Greer, 12 Ga. 459; State 
Bank v. Bailey, 4 Ark. 453; Flood 
v. Yandes, 1 Blackf. 102; Bohan- 
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that a separate seal shall be affixed to each name, where a deed 
purports to be executed under the hands and seals of all the 
parties signing, and is acknowledged by all. It is a sufficient 
sealing if it appears that the adoption of the seal attached was 
intended by each signer. 1 "Where the deed is executed for 
several parties, it does not appear to be necessary to affix a sep- 
arate and. distinct seal for each, if it appears that the seal was 
intended to be adopted as the seal of each of the parties." 2 



nons v. Lewis, 3 T. B. Mon. 376; 
Bank of Cumberland v. Bugbee, 19 
Me. 27; Pickens v. Rymer, 90 N. C. 
282, 47 Am. Rep. 521; Norvill v. 
Walker, 9 W. Va. 447; Tasker v. 
Bartlett, 5 Cush. 359; Bowmann v. 
Robb, 6 Pa. St. 302; Lambden v. 
Sharp, 9 Humph. 224. 
1 Lunsford v. La Motte Lead Co., 



54 Mo. 426; Van Alstyne v. Van 
Slyck, 10 Barb. 383; Yarborough v. 
Monday, 2 Dev. 493; McLean v. 
Wilson, 4 111. 50. 

2 Chancellor Walworth, in Town- 
send v. Hubbard, 4 Hill, 351, 358. 
See Tasker v. Bartlett, 5 Cush. 
359. 
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258. Import of term. 
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§ 255. Attesting witnesses not necessary :t common 
law. — At common law it was not necessary that the exe- 
cution of a deed should be attested by subscribing witnesses. 
Blackstone, speaking of the necessity for the attestation of 
deeds, says : "This is necessary, rather for preserving the evi- 
dence than for constituting the essence of the deed." 1 "The 
rule seems to be well settled by authority, that an attesting 
witness is not necessary to a deed. A deed is a writing, 
signed, sealed, and delivered." 2 "Subscribing witnesses are 
not necessary to the validity of a deed, and if none, or called 
and they deny having seen the execution, or a fictitious name 
is put to it, as a witness by the obligor, or the attesting wit- 
ness at the time of the execution was interested in it, and con- 
tinues so at the time of the trial, proof of the contractor's 
handwriting is sufficient if the instrument on the face of it 
purports to be sealed and delivered." 8 

12 Blackst. Com. 307. 4; Meuley v. Zeigler, 23 Tex. 8a 

2 Dole v. Thurlow, 12 Met. 157, See Dobbin v. Cordiner, 41 Minn. 

166. 165, 4 L.R.A. 333, 16 Am. St. Rep. 

*3 Dane's Abr. 354; Thatcher v. 683; Hadden v. Larned, 87 Ga. 634; 

Phinney, 7 Allen, 149 ; Craig v. Pin- Jones v. Hagler, 95 Ala. 529 ; Eure- 

son, Cheves, 273; 1 Wood on Con- ka Lumber Co. v. Brown, 103 Ala. 

veyancing, 239; Com. Dig. Tait, B, 140, 15 So. Rep. 518. At common 
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§ 256. Witnesses required in different States. — In 

Connecticut, Delaware, Georgia, Kentucky, Michigan, Minne- 
sota, New Hampshire, South Carolina, Tennessee, Rhode 
Island, and Vermont, two attesting witnesses are required to 
the execution of the deed. 4 One witness is sufficient in Mary- 
land and Mississippi. 5 A deed without witnesses has been 
held good between the parties in New Hampshire and Ken- 
tucky and other states. 6 In Alabama, where the grantee 
writes his name, the deed must be attested by one witness, and 
if he cannot write, two witnesses are required. 7 In Michigan, 



law attestation was no part of the 
execution of the deed: Eadie v. 
Chambers, 172 Fed. 73, 24 L.R.A. 
(N.S.) 879. 

4 Connecticut, Gen. Stats, p. 352, 
§ 5; Delaware, Rev. Code, ch. 83, 
§ 3; Georgia, Code, § 2690; Ken- 
tucky Gen. Stats. 1879, p. 257, 15; 
Michigan, Comp Laws, p. 1347, § 
8; Minnesota, Stats, vol. 1, p. 637, 
§ 7 (187); New Hampshire, Gen. 
Stats., p. 251, § 3; South Carolina, 
Rev. Stats., p. 473, § 4; Rhode Is- 
land, Kenyon v. Segar, 14 R. I. 490 ; 
Vermont, Gen. Stats., p. 450, § 18. 

6 Rev. Code Maryland, 1878, p. 
383, § 3 ; Shirley v. Fearne, 33 Miss. 
653, 69 Am. Dec. 375. 

6 Kingsley v. Holbrook, 45 N. H. 
320, 86 Am. Dec. 173; Fitzhugh v. 
Croghan, 2 Marsh. J. J. 429, 19 Am. 
Dec. 139. The deed may be good 
as between the parties though not 
witnessed: Bentley v. Jun, 76 Neb. 
682, 107 N. W. 865; Voorhees v. 
Presbyterian Church, 17 Barb. (N. 
Y.) 103; Howard v. Russell, 104 
Ga. 230, 30 S. E. 802; Rouse v. 
Witte, 81 Neb. 368, 116 N. W. 43. 
In Eadie v. Chambers, 172 Fed. 73, 
24 L.R.A.(N.S.) 879, the court 
says: "At common law a deed is 



valid between parties and their 
privies if signed, sealed, and de- 
livered, and attestation is no part 
of its execution: 2 Bl. Com. 307; 
Dole v. Thurlow, 12 Met. 164; 
Hepburn v. Dubois, 12 Pet. 345, 
9 L. ed. 1111 : "In adopting systems 
of registration of conveyances, 
about one half of the states have 
enacted statutes requiring that the 
execution of deeds be attested by 
witnesses, who shall subscribe their 
names thereto as such. It is the 
decided weight of authority that 
the purpose of such a statute is to 
entitle the conveyance to be re- 
corded, and that, while compliance 
therewith is essential to registra- 
tion, a failure to comply does not 
affect the common law rule that 
a deed signed, sealed and delivered 
is good as between the parties." 

7 Code Ala. §§ 2145, 2146; Lord 
v. Folmar, 57 Ala. 615; Goodlett v. 
Hansell, 57 Ala. 346; Bank of Ken- 
tucky v. Jones, 59 Ala. 123; Mc- 
Creary v. Lumber Co. (Ala.) 41 
So. 822. The deed must be attested 
as required by statute: Branch v. 
State, 114 Ala. 463, 21 So. 423. An 
acknowledgment is a substitute for 
the attestation of subscribing wit- 
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it was held under the early statute requiring two witnesses 
that a deed was invalid unless so attested ; 8 but in that State, 
it was decided that the title might pass without wit- 
nesses or acknowledgment, but cannot be fully protected, 
and therefore the court held that where general terms are em- 
ployed, such as "property and effects of every description," and 
it is doubtful whether the conveyance covered land, the fact 
that the instrument was not witnessed or acknowledged is en- 
titled to weight in determining the probable intent of the 
grartfor. 9 

§ 257. Attestation must be made at the grantor's re- 
quest. — The usual clause to denote that the witnesses 
sign as such is "signed, sealed, and delivered in the presence 
of," the witnesses writing their names thereunder. If the 
grantor request the witnesses to sign their names to the attes- 
tation clause, and they do so, the deed is properly attested, 
even if the witnesses did not see the grantor write his name. 
"A deed takes effect from the delivery, and if the parties 
choose to sign their names alone, and then call witnesses, before 
whom they acknowledge the instrument, that is a good execu- 
tion." 1 Where a deed had the names of two persons writ- 



nesses: Sharp v. Orme, 61 Ala. 
263. There, however, must be one 
or the other: Goodlett v. Hansell, 
56 Ala. 346. 

8 Crane v. Reeder, 21 Mich. 24, 4 
Am. Rep. 430. 

9 Price v. Haynes, 37 Mich. 487. 
A deed having but one witness was 
permitted, in Vermont, to be used 
in evidence to compel specific per- 
formance: Day v. Adams, 42 Vt. 
510; Vermont Mining Co. v. Wind- 
ham Bank, 44 Vt. 489. In New 
York, unless acknowledged, a deed 
should be attested by at least one 



witness: Genter v. Morrison, 31 
Barb. 155. 

1 Jackson v. Phillips, 9 Cowen, 
94, 113; Parke v. Mears, 2 B. & P. 
217. See Kenyon v. Segar, 14 R. 
I. 490. A notary's certificate of 
acknowledgment to a mortgage is 
a sufficient witnessing to the sig- 
nature by mark: First Nat. Bank 
v. Glenn, 10 Ida. 224, 109 Am. St. 
Rep. 204. A defective acknowl- 
edgment may operate as a substi- 
tute for the attestation of a wit- 
ness: See Merritt v. Phenix, 48 
Ala. 87; Jones v. Hagler, 95 Ala. 
529, 10 So. 345. 



366 



THE LAW OF DEEDS. 



[CHAP. XI. 



ten' in the place where the names of subscribing witnesses are 
usually placed, with the letters "wit" above their names and 
the enacting clause was "In witness whereof we here- 
unto set our hands and seals, this the fourth day of May, 
1903," other facts showing delivery, the attestation was held 
sufficient. The court in that case said : "We have no difficul- 
ty in coming to the conclusion that 'wit' means and stands 
for the word 'witness/ or 'witnesses/ and, therefore, Smith 
and Joe Allen signed the deed as witnesses, and they were wit- 
nesses of the setting of the hands and seals — of signing and 
sealing— Tof the grantors in the deed, as declared by them in 
the concluding clause of the deed." 2 Any phrase which in- 
dicates that the witnesses sign as such is sufficient. 8 

§ 258. Import of term. — The term "subscribing wit- 
ness" imports that the person who claims to be such must 
either have seen the maker sign, or heard him acknowledge 
his signature, and he must himself sign as witness in the 
maker's presence, at his request or by his assent; if he does 
not sign in the presence of the maker, he must have received 



2 Richbourg v. Rose, S3 Fla. 173, 
44 So. 69, 125 Am. St. Rep. 1061 ; 
12 A. & E. Ann. Cas. 274. 

8 See East Coast Lumber Co. v. 
EJIis- Young Co., 55 Fla. 256, 45 So. 
826; Link v. Connell, 48 Neb. 574, 
67 N. W. 475; Devereux v. Mc- 
Mahon, 102 N. C. 284, 9 S. E. 635. 
That the phrase "In presence of" is 
sufficient to show that the parties 
signed as attesting witnesses, see 
East Coast Lumber Co. v. Ellis- 
Young Co., 55 Fla. 256, 45 So. 826; 
Link v. Connell, 48 Neb. 574, 67 N. 
W. 475. See note 12 A. & E. Ann. 
Cas. 281, for other clauses held suf- 
ficient. Any recital from which it 
appears that the subscriber wit- 
nessed the execution of the deed 



by the grantor is sufficient : Link v. 
Connell, 48 Neb. 574, 67 N. W. 
475. Where the clause, "In the 
presence of" is used it will be pre- 
sumed that the deed was signed, 
sealed and delivered in the pres- 
ence of the persons whose names 
appear as witnesses: East Coast 
Lumber Co. v. Ellis-Young Co., 
55 Fla. 256, 45 So. 826. It has been 
held not to be necessary that the 
conveyance state that the witnesses 
sign as such if that fact clearly ap- 
pears : Arrington v. Arrington, 122 
Ala. 510, 26 So. 152. Nor need the 
attestation clause appear on any 
particular part of the deed: Gress 
Lumber Co. v. Georgia etc. Co., 105 
Ga. 847, 32 S. E. 632. 
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a special request from the maker to attest the instrument. 
Therefore, where a deed was executed by the grantor and de- 
livered to the grantee, who for several years failed to register 
it, and although the deed was signed in the presence of two 
sons of the grantee, the latter were not requested to witness 
it, nor did they sign as witnesses, but after the death of the 
grantee, the two sons took the deed to the clerk's office, and 
there attaching their names as witnesses, proved its execution 
and had it registered, it was held that the registration was 
void, and that the land described in the deed was still subject 
to attachment by the creditors of the grantor. 4 



4 Tate v. Lawrence, 11 Heisk. 
503. Mr. Justice Sneed, delivering 
the opinion of the court, said : "Mr. 
Simon Greenleaf defines a 'sub- 
scribing witness* to be one who was 
present when the instrument was 
executed, and who at that time, at 
the request or with the assent of the 
party, subscribed his name to it as 
a witness of the execution. If his 
name is signed, not by himself but 
by the party, it is no attestation. 
Nor is it such if, though present at 
the execution, he did it afterward 
and without request, or by the 
fraudulent procurement of the oth- 
er party. But it is not necessary 
that he should actually have seen 
the party sign, nor have been pres- 
ent at the very moment of sign- 
ing; for if he is called in imme- 
diately afterward, and the party 
acknowledges the signature to the 
witness and requests him to attest 
it, this will be deemed part of the 
transaction, and therefore a suffi- 
cient attestation: 1 Greenl. Ev. § 
569. The principle of the rule, says 
Mr. Greenleaf, is that the party to 
whose execution he is a witness, is 



considered as invoking him, as the 
person to whom he refers to prove 
what passed at the time of the at- 
testation, and that he is entitled to 
avail himself of all the knowledge 
of the subscribing witness relative 
to the transaction, as facts may be 
known to him which have passed 
out of the recollection of the bar- 
gainer himself : 1 Greenl. Ev. § 
569. The objects of our registra- 
tion laws were to preserve the mun- 
iments of title, to perpetuate the 
evidence of their valid execution, 
to give the community notice of the 
changes in the ownership of prop- 
erty: Yerger v. Young, 9 Yerg. 37; 
Saunders v. Harris, 5 Humph. 345 ; 
4 King's Dig. § 10336. And it may 
be added to prevent frauds both 
upon the bargainer and upon his 
creditors. Thus, a deed may be ex- 
ecuted and delivered upon condi- 
tions or in escrow, and the policy of 
requiring subscribing witnesses is 
obvious. . . . While we do not 
hold that under our statute it is 
necessary that the witness should 
see the party write his name, yet 
he must have heard the bargainer 
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§ 259. Qualification of the witnesses. — The object of 
requiring subscribing witnesses is to enable the other party 
to inquire into the circumstances attending the sealing and 
delivery. 5 For this reason they should be persons competent 
to testify to the facts in an action between the parties or to 
testify generally. Hence a wife, whether of the grantor or 
grantee, is* incompetent. 6 And so a grantor in a joint deed is 
incompetent to be a witness of the execution of the deed by 
his co-grantors. 7 In Connecticut, the decisions are to the ef- 
fect that the competency of the witnesses must exist at the 
time of the execution of the deed. 8 In New Hampshire, on 
the other hand, it is sufficient if one of them is competent to 
testify at the time the attestation is to be proved. 8 In those 



acknowledge the instrument, and he 
must subscribe it as a witness either 
in his presence, ir, if in his absence, 
at his special request : 3 Wash. Real 
Prop. 248; Jackson v. Phillips, 9 
Cowen, 113. It is unquestionably a 
wise policy which forbids the regis- 
tration of a deed, except upon the 
acknowledgment of the bargainer, 
or upon the testimony of 'subscrib- 
ing witnesses'; and we are con- 
strained to hold that a subscrib- 
ing witness, in the sense of our 
registry laws, is one who becomes a 
witness at the request of the bar- 
gainer, either in his presence or at 
his special request or with his as- 
sent, upon his acknowledgment of 
the execution of the deed." 

5 Morkley v. Swartzlander, 8 
Watts & S. 172. 

«Corbett v. Norcross, 35 N. H. 
99; Smith v. Chapman, 4 Conn. 
344; Carter v. Champion, 8 Conn. 
549; 21 Am. Dec. 695. 

7 Townsend v. Downer, 27 Vt. 
119. In Donovan v. St. Anthony, 
etc. Co., 8 N. D. 585, 46 L.R.A. 721, 



80 N. W. 772, 73 Am. St. Rep. 
779, it was held that statutes re- 
moving the disqualifications of wit- 
nesses on account of interest did 
not apply to the parties to a mort- 
gage. Contra, See Fisher v. Porter, 
11 S. D. 311, 77 N. W. 112. 

8 Winsted Savings Bank v. Sper- 
cer, 26 Conn. 195. One who is a 
party to a deed or a beneficiary is 
not a competent attesting witness 
thereto. Coleman v. State, 79 Ala. 
49; Brooks v. Cook, 141 Ala. 499, 
38 So. 641 ; Croft v. Doe, 125 Ala. 
391, 28 So. 84; Amick v. Wood- 
worth, 58 Ohio St. 86, 50 N. E. 
437. As to validity of assignment 
of a mining lease where two of 
the witnesses were copartners of 
the assignor see: Halla v. Cowden, 
170 F. 559. The grantee is not a 
competent attesting witness in Ala- 
bama : Croft v. Thornton, 125 Ala. 
391, 28 So. 84. A person who can- 
not write is not necessarily in- 
competent : Tatom v. White, 95 N 
C. 453. 

9 Frink v. Pond, 46 N. H. 125. 
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States where interest is a disqualification, an interested party 
cannot be a subscribing witness. Where this is the case, the 
stockholder of a private pecuniary corporation is disqualified 
from acting as an attesting witness to the execution of a deed 
made to the corporation. 1 But if the witness had no interest 



In Cross v. Robinson etc. Lumber 
Co., 55 Fla. 374, 15 A. & E. Ann. 
Cas. 588, the court says: "In the 
application of the doctrine of dis- 
qualification because of interest to 
witnesses to deeds and wills there 
does not seem to be uniformity in 
the decisions. In some cases it is 
held the witness must be qualified 
at the time of attestation, but in 
others it is sufficient if the witness 
is competent at the time the at- 
testation is to be proved. Frink v. 
Pond, 40 N. H. 125; Smith v. 
Chamberlain, 2 N. H. 440; Winsted 
Sav. Bank etc. Asso. v. Spencer, 
26 Conn. 195. . . . "We have 
found no case where the facts were 
like those of the instant case. It 
does not appear that the plaintiff 
at the time of the purchase and 
conveyance of the property in dis- 
pute, for which it paid a valuable 
consideration, had any knowledge 
of the fact that Norris had any 
interest in the deed from West to 
Harrison. Norris's interest does 
not appear from the deed itself 
and he testified that when the 
land was sold he was paid his part 
of the purchase money, so that he 
had no interest in the event of this 
suit, at the time of the triaL Under 
all these circumstances we are of 
opinion that under our statute 
(section 1505 Gen. St. 1906) Norris 
was a competent witness to the 
deed. . . " 

Deeds Vol. L — 24. 



1 Winsted Savings Bank v. Spen- 
cer, 26 Conn. 195. It was also held 
in this case that a party who has 
executed a deed attested in this 
manner, is not estopped from deny- 
ing that a legal title was conveyed 
by such a conveyance to the grantee. 
In Read v. Toledo Loan Co., 68 
Ohio St. 280, 62 L.R.A. 790, 67 
N. E. 729, 96 Am. St. Rep. 663, it 
was held that the fact that the sub- 
scribing witnesses to a deed are 
stockholders in the corporation 
grantee, or have some other interest 
not apparent on the face of the 
deed does not disqualify them. The 
court in so holding quotes with ap- 
proval from the case of Johnson v. 
Turner, 7 Ohio St 2, 216 as fol- 
lows : "In England, the grantee 
must prepare the conveyance and 
present it to the grantor for execu- 
tion. We know of no such rule 
here. The grantor prepares his own 
deed He calls his witnesses; they 
are selected by himself. He must 
then acknowledge its execution, and 
not until thus acknowledged does 
he part with its possession by a 
delivery to the grantee. Every act. 
therefore, is the act of the grantor 
while the deed remains in his pos- 
session, and the first act of the 
grantee is the acceptance when 
finally delivered to him. The 
grantor, then should not, it appears 
to us, be permitted to object to a 
witness selected by himself, and in 
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at the time, the fact that he subsequently acquired an interest 
does not affect the validity of the deed. 8 



whose integrity he had reposed con- 
fidence, to bear witness to his own 
acts." See, also, Maddox v. Wood, 
151 Ala. 157, 43 So. 968; Gilbert 
v. Garber, 69 Neb. 419, 95 N. W. 
1030. 

8 Carter v. Corley, 23 Ala. 612. 
Says the court : "Although the suit 
is brought for the use of Win. 
Townes, who is one of the attest- 
ing witnesses to the deed which 
Corley and his wife signed, it does 
not appear that he had any interest 
at the time he attested the deed; 
and if not, an interest subsequently 
acquired in the note for the pur- 
chase money could not affect the 
validity of his previous attestation. 



The grantee in the deed had an 
interest in that act, and in his testi- 
mony to it, if required afterwards, 
which he had no power to destroy 
even if he desired to do so: 3 
Phillips on Evidence, 1266, et seqj* 
In Alabama, it is necessary that 
attesting witnesses should be able 
to write their own name: Har- 
rison v. Simons, 55 Ala. 510. A 
witness is intended merely to attest 
the execution of the deed. He is 
not allowed like a subscribing wit- 
ness to a will to express an opinion 
as to the capacity of the grantor 
to act: Dean v. Fuller, 40 Pa. St 
474. 
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istration. 
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or. 
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309. Deed taking effect as a will. 
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§ 260. — Delivery essential. — To operate as an effectual 
transfer of title to land, it is necessary that the deed should 
be delivered. 1 "The delivery of a deed is essential to the trans- 



1 Oliver v. Stone, 24 Ga. 63; 
Fairbanks v. Metcalf, 8 Mass. 230; 



Black v. Thornton, 31 Mass. 641 ; 
Herbert v. Herbert, 1 Breese, 354, 
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fer of the title. It is the final act, without which all other 
formalities are ineffectual." 2 As was forcibly said by Mr. 



12 Am. Dec. 192; Ferguson v. Miles, 
9 III. (3 Gilm.) 358, 54 Am. Dec. 
702; Hatch v. Hatch, 9 Mass. 307, 
6 Am. Dec. 67; Maynard v. May- 
nard, 10 Mass. 456 , 6 Am Dec. 
146; Jackson v. Richards, 6 Cowen, 
617; Porter v. Buckingham, 2 Har. 
(Del.) 197; Jackson v. Leet, 12 
Wend. 105; Fay v. Richardson, 7 
Pick. 91 ; Clark v. Ray, 1 Har. & J. 
318; Frisbie v. McCarty, 1 Stewt. 
& P. 56; Carr v. Hixie, 5 Mass. 
60; Stiles v. Brown, 16 Vt. 563; 
Alexander v. Bland, Cooke, 431; 
Jackson v. Phipps, 12 Johns. 418; 
Hughes v. Easten, 4 Marsh. J. J. 
572 , 20 Am. Dec. 230; Barr v. 
Schroeder, 32 Cal. 610; Fitch v. 
Bunch, 30 Cal. 208; Wood v. In- 
graham, 3 Strob. Eq. 105, 51 Am. 
Dec. 671 ; Van Arminge v. Morton, 
4 Whart. 382, 34 Am. Dec. 517; 
Bank of Healdsburg v. Bailhace, 65 
Cal. 327; Fitzgerald v. Goff, 99 Ind. 
28; Lang v. Smith, 37 W. Va. 725; 
Hutton v. Smith, 88 Iowa, 238; 
Chick v. Sisson, 95 Mich. 412; 
Farmers' & Traders' Bank v. Haney, 
87 Iowa, 101; Toms v. Owens, 52 
Fed. Rep. 417. For cases de- 
cided upon what facts constitute 
a delivery, see Douglass v. West, 
140 111. 455; Lang v. Smith, 
37 W. Va. 725; Corker v. Corker, 
95 Cal. 308; Richmond v. Morford, 
4 Wash. St. 337; Pitts v. Sheriff, 
108 Mo. 110; Dimmick v. Dim- 
mick, 95 Cal. 323; Lancaster v. 
Blaney, 140 111. 203; McDonald v. 
Minnick, 147 111. 651; Burk v. 
Sproat, 96 Mich. 404; Haeg v. Haeg, 
53 Minn. 33; Barrows v. Barrows, 



138 111. 649; Hall v. Hall, 107 Mo. 
101 ; Vought's Executors v. Vought, 
50 N. J. Eq. 177; Parrott v. Avery, 
159 Mass. 594, 22 L.R.A. 153, 38 
Am. St. Rep. 465; Richardson v. 
Gray, 85 Iowa, 149; Gould v. Wise, 
97 Cal. 532; Haenni v. Bleisch, 146 
111. 262; Cazassa v. Cazassa, 92 
Tenn. 573, 20 L.R.A. 178, 36 Am. St 
Rep. 112; Ward v. Small's Admr., 
90 Ky. 198; White v. Pollock, 117 
Mo. 467, 38 Am. St. Rep. 671 ; Hayes 
v. Boylan, 141 111. 400, 33 Am. St 
Rep. 326 ; Davis v. Garrett, 91 Tenn. 
147; Williams v. Latham, 113 Mo. 
165; Provart v. Harriss, 150 111. 40; 
Reichert v. Wilhelm, 83 Iowa, 510; 
Lyon v. Lyon, 76 Mich. 610. De- 
livery is necessary to pass title: 
Bowers v. Cottrell, 15 Idaho, 221, 
96 Pac. 936; Richards v. Moran, 137 
Iowa, 220, 114 N. W. 1025; Baker 
v. Best (Ky.) 107 S. W. 1192; 
Myers v. Brown (Ky.) 110 S. W. 
402; Hoy v. Hubbell, 109 N. Y. 
S. 301; Walker v. Erwin, 47 Tex. 
Civ. App. 637, 106 S. W. 164; Fitz- 
patrick v. Brigman, 130 Ala. 450, 
30 So. 500; Russell v. May, 77 Ark. 
89, 90 S. W. 617; Parken v. Safford, 
48 Fla. 290, 37 So, 567; Erler v. 
Erler, 124 Idaho, 726, 100 N. W. 
856; Reason v. Jones, 119 Mich. 
672, 78 N. W. 899; Peters v. Berke- 
meier, 184 Mo. 393, 83 S. W. 747; 
Powers v. Rude, 14 Okla. 381, 79 
Pac. 89; Wilson v. Winters, 108 
Tenn. 398, 67 S. W. 800; Curry v. 
Colburn, 99 Wis. 319, 74 N. W. 
778; Shanklin v. McCracken, 151 
Mo. 587, 52 S. W. 339. 
2 Younge v. Guilbeau, 3 Wall. 



374 



THE LAW OF DEEDS* 



[CHAP. XIL 



Justice Marston : "One of the essential requisites of the va- 
lidity of a deed, so as to pass the title, is delivery. Even al- 
though in all other respects it has been properly executed, yet 
it does not follow that the title to the property passes; the 
grantor yet retains control of the instrument, and may deliver 
it absolutely, conditionally, or not at all. The act of delivery 
is not necessarily a transfer of the possession of the instru- 
ment to the grantee and an acceptance by him, but it is that 
act of the grantor, indicated either by acts or words, or both, 
which shows an intention on his part to perfect the transac- 
tion, by a surrender of the instrument to the grantee, or to 
some third person, for his use and benefit. The whole object 
of a delivery is to indicate an intent upon the part of the grant- 
or to give effect to the instrument" 8 Hence unless the deed 



636, 641, 18 L. ed. 262, 263, per 
Mr. Justice Field. See Jones v. 
Loveless, 99 Ind. 317. 

8 Thatcher v. St. Andrew's 
Church, 37 Mich. 264, 268. In Can- 
non v. Cannon, 26 N. J. Eq. (11 
Green, C. E.) 316, the court say, 
on page 319: "To make a delivery 
of a deed, it is not necessary it 
should actually be handed over to 
the grantee, or to another person for 
him. It may be effected by words 
without acts, or by acts without 
words, or by both acts and words. 
Indeed, it may be made, though the 
deed remains in the custody of the 
grantor. Thus, if both parties are 
present when the usual formalities 
of execution take place, and the 
contract is fully carried out, and 
nothing remains to be done except 
the empty ceremony of passing the 
deed from the grantor to the 
grantee, the law regarding the sub- 
stance, and disregarding mere form, 
will adjudge the title has passed to 



the grantee, and that the deed is 
good and valid to him though it 
should remain in the custody of the 
grantor. However, in cases where 
there is not an actual transfer of 
the deed, it must satisfactorily ap- 
pear, either from the circumstances 
of the transaction, or the acts or 
words of the grantor, that it was 
his intention to part with the deed 
and put the title in the grantee: 
Crawford v. Bertholf, Saxt. Ch. 
467; Folly v. Ventuyd, 4 Halst. 
158; Farlee v. Farlee, 1 Zab. 285; 
Garnons v. Knight, 5 Barn. & C. 
687; 4 Kent's Com. 505." See, also, 
Armstrong v. Stovall, 26 Mass. 275 ; 
Jackson v. Sheldon, 22 Me. 569; 
Whittaker v. Miller, 83 111. 381; 
Wood on Conveyancing, 193; 3 
Wash. Real Prop. 286. If a grantor 
requests that the execution of a 
deed shall be kept secret so as to 
avoid the importunity of other heirs 
thus gives him no right lo demand 
a return of the deed, and does not 
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is delivered in the life time of the grantor, it passes no title.* 
And for the same reason a notary's record showing the ac- 
knowledgment of a deed, is inadmissible to prove conveyance 
of title in the absence of proof that the deed was delivered. 5 
The law in force at the time at which the deed is executed gov- 
erns in case of conflict. 6 The preparation or execution of a 
deed does not affect the title as delivery is the essential act 
that renders a deed operative. 7 

§ 260a. Must pass beyond grantor's control. — No title 
passes for want of delivery where the grantor held possession 
of the deed and died possessed of the premises, without the 
doing or saying of anything indicating that title should pass. 8 
It is a presumption that the parties understand that delivery 
is necessary. 9 It is as necessary as seisin was at common 
law. 1 And a deed cannot be made to perform the functions 
of a will. 2 Where no delivery has been made the grantor is 
not estopped from asserting that the deed passed no title. 3 
If a deed is invalid for want of delivery statements contained 
in it are not binding on the grantor. 4 A delivery is not made 
by the mere fact that the grantor leaves the deed in a place 



postpone its operation until his 
death, or transform it into a will: 
Crain v. Wright, 114 N. Y. 307. 

* Parker v. Stephens (Tex.) 39 
S. W. 164; Mortgage Trust Co. v. 
Moore, 150 Ind. 465, 50 N. E. 72; 
Shaeffer v. Ins. Co., 113 Idaho, 652, 
85 N. W. 985; Schlicher v. Keeler 
(N. J. Eq.) 61 A. 434. See, also, 
Berkemeier v. Peters, 111 Mo. App. 
717, 86 S. W. 598. 

8 Lewis v. Burns, 122 Cal. 358, 
55 Pac. 152. 

6 Frame v. Humphreys, 164 Mo. 
336, 64 S. W. 116. 

*Satterly v. Dewick, 114 N. Y. 
Supp. 354, 129 App. Div. 701. A 
delivery is essential to the operative 



effect of a deed : Seibel v. Heigham, 
216 Mo. 121, 115 S. W. 987: Mc- 
Comb v. McComb, 241 111. 453, 89 
N. E. 714. 

8 Atwood v. Atwood, 15 Wash. 
285, 46 Pac. 240. 

9 Eaton v. Trowbridge, 38 Mich. 
454. 

1 Shanklen v. McCracken, 151 
Mo. 587, 52 S. W. 399. 

2 Sneathen v. Sneathen, 104 Mo. 
201, 16 S. W. 497, 24 Am. St. Rep. 
026. 

£ KoppelmaJi v. Koppelman, 94 
Tex. 40, 57 S. W. 570 

* Dohmen v. Schlief, 179 Ma 594 
78 S. W. 799. 
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accessible to the grantee where there is no intention on the 
part of the grantor to deliver and of the grantee to accept. 5 
The signing and acknowledgment of a deed without reserva- 
tion, and the passing of it out of the grantor's possession and 
control, will constitute a delivery. 6 Where the grantor re- 
tains the possession of a deed made in favor of several gran- 
tees, and after the death of one of them, hands the deed to 
one of the other grantees telling him to erase the name of 
the deceased grantee, and then to place it on record, the de- 
livery is sufficient as to the other grantees. 7 The statement of 
a grantor that the deed executed by him was on the happening 
of a certain contingency to be returned and destroyed and the 
fact that the deed was not recorded until several weeks after 
the death of the grantor, cannot overcome the presumption of 
a delivery created by the grantee's possession of the deed. 8 
The bodily illness of the grantor does not affect the infer- 
ence of a legal delivery of a deed from the fact of manual 



6 Tyler v. Hall, 106 Mo. 313, 17 
S. W. 319, 27 Am. St. Rep. 337. 
A deed was drafted by a notary 
who testified that he took it away to 
attach his seal to his certificate of 
acknowledgment and on returning 
said to the grantor: "Here is your 
deed" and was in the act of handing 
the deed to her when she said, re- 
ferring to the grantee, "Give it to 
the young man," and thereupon, the 
notary handed the deed to him. 
The court considered the delivery 
sufficient: Phelan v. Hyland, 197 
111. 395, 64 N. E. 360. A father, 
who was on his death bed, executed 
a deed to his son, saying "You take 
this and when I am gone, you get 
it recorded." And the son took 
the deed and put it in his desk. 
The deed was held to have been de- 
livered : Seibert v. Seibert, 66 Kaa 



732, 71 Pac. 271. A delivery was 
complete where the grantor, after 
signing and acknowledging a deed 
of gift, delivered it manually to the 
grantee, who gave it to her brother 
for safe keeping and he put it away 
without recording it: Fischer v. 
Union Trust Co., 138 Mich. 612, 68 
L.R.A. 987, 101 N. W. 852, 110 
Am. St. Rep. 329. 

SDelapIain v. Grubb, 44 W. Va. 
612, 30 S. E. 201, 67 Am. St. Rep. 
788. See, also, Adams v. Baker, 50 
W. Va. 249, 40 S. E. 356. 

7 Wetherington v. Williams, 134 
N. C. 276, 46 S. E. 728. 

8 Rohr v. Alexander, 57 Kan. 381, 
46 Pac 699. The deed has no effect 
until it is delivered: Shefler v. 
Stewart, 133 Iowa, 320, 107 N. W. 
310. 
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delivery in the grantor's presence. 9 Delivery after record- 
ation does not affect the validity of a deed. 1 If there exists 
an intention on the part of the grantor to convey the land to 
another and he executes a deed to carry that intention into 
effect, the deed is delivered whenever the grantee obtains pos- 
session of it and accepts it. 2 And in all cases it is import- 
ant in determining the question of delivery to know the pur- 
pose of the parties in making the deed. 8 All authority to de- 
liver the deed is removed after the grantor's death where de- 
livery during his life time has not been made either to the 
grantee or to some one for his benefit. 4 There is a sufficient 
delivery of a deed to authorize the foreclosure of a vendor's 
lien where the deed by a mother to her sons for the consider- 
ation of a sum in cash and an oral promise to pay certain 
rents, was signed and acknowledged by her and deposited in 
a trunk belonging to one of the sons, and where possession of 
the land was taken by the sons and payment was made of 
some of the rents. 5 A delivery by the grantor to himself as 
agent of the grantee is ineffectual. 6 Where the grantor with- 
out the wife's knowledge placed a deed in a tin box among 
his private papers in a wardrobe used by himself and wife 
in which place it was found after his death there was no de- 
livery. 7 There is no delivery where a mother handed a deed 
to her son, to which she did not intend to pass title and he im- 
mediately handed it back to her to secure her maintenance. 8 
Where a delivery has been made, the fact that the grantee re- 



9 Wilbur v. Grover, 140 Mich. 
187, 103 N. W. 583. 

1 Harrison v. Trustees of Phillip's 
Academy, 12 Mass. 456; Hedge v. 
Drew, 29 Mass. (12 Pick.) 141, 22 
Am. Dec. 416; Parker v. Hill, 49 
Mass. (8 Met.) 416. 

a Cook v. Lee, 72 N. H. 569, 58 
Atl. 511. 

3 Gardiner v. Gardiner, 134 Mich. 
90, 95 N. W. 973. 



*Givens v. Ott, 222 Mo. 395, 121 
S. W. 222. 

B Tipton v. Tipton, 118 S. W. 
842. 

6 Rendler v. Edwards, 116 Mo. 
App. 390, 92 S. W. 731. 

7 Ligon v. Barton, 80 Miss. 135, 
40 So. 555. 

s Rausch v. Michel, 192 Mo. 293, 
91 S. W. 99. 
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turns the deed to the grantor for safe keeping does not affect 
the prior delivery. 9 But it must always be borne in mind that 
to render the delivery effectual the deed must pass beyond the 
grantor's control, 1 as without delivery a deed is a mere 
scroll, 2 and its mere preparation or execution is not suffi- 
cient to transfer title. 3 The essential fact to render the de- 
livery effectual always is that the deed has left the control of 
the grantor, who has reserved no right of recall, and it has 
passed to the grantee or to some one acting for his benefit. 4 

§ 261. No particular form required. — It is not neces- 
sary to pursue any particular course to effect a valid delivery 
of a deed. It is sufficient that a grantor intends when execut- 
ing a deed, to be understood as delivering it 5 Hence, a 
grantor is not permitted to say that a deed is inoperative for 
want of a formal delivery, where he has induced the grantee 
to believe in its execution, and afterward allows the grantee 
to act under this belief, in the construction of valuable im- 
provements upon the land conveyed. 6 And it has been held 



9 Cowdrey v. Cowdrey, 64 Atl. 98. 

1 Rountree v. Rountree, 85 S. C. 
383, 67 S. E. 471. 

a Chambers v. Chambers, 227 Mo. 
262, 127 S. W. 86. 

«Satterly v. Dewick, 197 N. Y. 
590, 91 N. E. 1120. 

* Clark v. Cresswell, 112 Md. 339, 
76 Atl. 579. 

5 Cummings v. Newell, 86 Minn. 
130, 90 N. W. 311, citing text: 
Chambers v. Chambers, 127 S. W. 
86, 227 Mo. 262. 

6 Walker v. Walker, 42 111. 311, 
89 Am. Dec. 445. In this case, Mr. 
Justice Lawrence, in delivering the 
opinion of the court, said : "Wheth- 
er the statement of Presley to his 
son, on the day the deed was made, 
that it was at his house ready for 



him, would of itself be considered 
as equivalent to a delivery, it is 
not necessary to decide, though, as 
was said by this court in Bryan v. 
Wash. 2 Gilm. 565, a 'delivery may 
be by acts without words, or by 
words without acts, or by both/ 
The case does not depend upon 
these words alone, but upon them 
taken in connection with and con- 
strued by the subsequent acts of the 
parties. And tried by this test, we 
can entertain no doubt that the son 
understood these words of his fath- 
er as meaning a deed had been exe- 
cuted with all the formalities re- 
quisite to vest the title, and making 
him the owner of the land ; and that 
under the belief in such ownership, 
he built his house, and occupied it 
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that the signing, sealing, and attestation of a deed as a valid 
instrument between the parties will render it complete and ef- 
fectual, notwithstanding it may be left in the possession of the 
grantor where no condition is attached, and nothing remains 
to be done to give the deed effect. Like any other fact, proof 
of which is required, the delivery of a deed may be estab- 
lished by circumstantial evidence. 7 But while it is conceded 



till his last sickness, when he was 
taken to his father's house to die. 
His -father permitted him to enter- 
tain this belief, and to act under it, 
expending time, labor, and money, 
and probably entertained the same 
belief himself. There is no evi- 
dence whatever that it was ever 
brought to the knowledge of Alonzo 
that his mother had interposed any 
objections, or that she desired to 
require a promise from him that he 
would remain on the place, before 
she would consent to the delivery. 
AH these circumstances form a 
strong case of equitable estoppel. 
Having induced Alonzo to believe 
that a deed had been executed which 
made him the owner, and having 
permitted him to act under this be- 
lief in the manner above stated, he 
cannot now be allowed to say that 
the deed was in fact inoperative for 
want of a formal delivery. No for- 
mal delivery to the grantee in per- 
son was necessary. If the grantor 
in a deed intends, when executing 
it, to be understood as delivering it, 
that is sufficient. The intention of 
the party is the controlling element, 
as said in Masterson v. Cheek, 23 
III. 76, and in this case there can be 
no doubt that both the father and 
the son, judged in the light of their 
subsequent conduct, considered the 
deed as having been effectually exe- 



cuted for the purpose of passing the 
title. Less strictness is required in 
cases of voluntary settlements, and 
for a reason well illustrated in this 
case, to wit, because the parties are 
supposed to place great confidence 
in each other: Bryan v. Wash, 2 
Gilm. 568, and cases there cited. 
In this case, the son, no doubt, had 
all confidence in his father, and con- 
sidered the deed as safe in his 
house as if in his own." In that 
case, after the deed was executed, 
the mother made some objection, 
when her husband told her to take 
the deed and keep it, until she 
should be satisfied that the son 
would remain on the place and not 
sell it. After the father and the 
magistrate left the former's house, 
where the deed had been executed, 
they met the son, and the father 
said to him: "Pay the squire for 
making your deed It is up at the 
house ready for you." No particu- 
lar form of words is necessary; 
Bowers v. Cottrell, IS Idaho, 221, 
96 Pac. 936; Creswell v. Creswell, 
138 Iowa, 607, 116 N. W. 713; De 
Bow v. Wollenberg, 52 Or. 404, 96 
Pac. 536. Nor is livery of seisin. 
Beard v. White, 120 Ga. 1018, 48 
S. E. 400. 

7 McLaughlin v. Manigle, 63 Tex. 
553 ; Farrar v. Bridges, 24 Tenn. (5 
Humph.) 411, 42 Am. Dec. 439. 
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that no formal manual delivery to the grantee is required, 
yet there should be some evidence that the deed was delivered, 
or in case the grantor retains possession until his death, that 
he intended his signature and acknowledgment before wit- 
nesses should vest the title, and evidence of the withholding of 
the deed by the grantor from the grantee until a particular 
event casts the burden of proving a delivery upon the latter. 8 
"It is elementary law," says Mr. Justice Virgin, "that the de- 
livery of a deed is as indispensable as the seal or signature 
of the grantor. Without this act on the part of the grantor, 
by which he makes known his final determination to consum- 
mate the conveyance, all the preceding formalities are im- 
potent to impart vitality to it as a solemn instrument of title. 
No formulary of words or acts is prescribed as essential to 
render an instrument the deed of a person sealing it. It may 
be done by acts or words, or by both, by the grantor himself, 
or by another by the grantor's authority, precedent or assent 
subsequent with the intention thereby to give effect as his deed ; 
to the grantee personally, to another authorized by the gran- 
tee to accept it, or to a stranger with a subsequent ratifica- 
tion, although it do not reach the grantee until after the death 



See Taylor v. Taylor, 2 Humph. 
597; Soverbye v. Arden, 1 Johns. 
Ch. 240. 

8 Martin v. Ramsey, 5 Humph. 
(24 Tenn) 350. A husband who 
has the entire charge of his wife's 
estate may hold a deed executed 
by him to her as her agent: 
Vought's Executors v. Vought, 50 
N. J. Eq. 177. A deed was held 
not to have been delivered where 
the evidence of delivery was as fol- 
lows: The deed was signed, ac- 
knowledged, and witnessesd, hand- 
ed to a son and by him immediately 
handed back to his father. A wit- 
ness testified that the father said 



that "he calculated to deed that 
property to Charles; that his son 
Gus had his share, so that there 
would be no trouble after he was 
dead ; that the father said he would 
not like to see the deed go on rec- 
ord until after he was dead; and 
that Charles said that he need not 
be afraid, the deed should not go 
on record, and that he could keep it 
himself." The father retained the 
deed as well as possession of the 
property and subsequently executed 
other deeds for the same property: 
Schuffert v. Grote, 88 Mich. 650, 26 
Am. St. Rep. 316. 
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of the grantor." 9 A statement by the grantor to the husband 
of the grantee, that certain deeds were in his drawer, and 
that he desired such husband to get them and have them re- 
corded, and telling him to enter upon and improve the portion 
conveyed to his wife, cannot be said to be sufficient evidence 
to show a delivery. 1 The grantor must part with all control 



9 In Brown v. Brown, 66 Me. 316, 
320; Burkholder v. Casad, 47 Ind. 
418; McClure v. Colclough, 17 Ala. 
89; Dayton v. Newman, 19 Pa. St. 
194; Porter v. Cole, 4 Me. 20, 25; 
Devinal v. Holmes, 22 Me. 121 ; 
Hatch v. Bates, 54 Me. 136; Chad- 
wick v. Webber, 3 Greenl. 141, 14 
Am. Dec. 222; Verplanck v. Sterry, 
12 Johns. 536, 7 Am. Dec. 348; 
Jones v. Jones, 6 Conn. Ill, 16 Am. 
Dec. 35; Gilmore v. Whitesides, 
Dud. Eq. 14, 31 Am. Dec. 563; 
Blight v. Schenck, 12 Barr. 285, 10 
Pa. St. 285, 51 Am. Dec. 478; Doe 
v. Knight, 5 Barn. & C. 671 ; Wood- 
man v. Coolbroth, 7 Me. 181 ; Turn- 
er v. Whidden, 22 Me. 121; Shep. 
Touch. 57, 58; Chess v. Chess, 1 
Penr. & Watts, 32, 21 Am. Dec. 
350; Hughes v. Easten, 4 Marsh. J. 
J. 572, 20 Am. Dec. 230. In War- 
ren v. Sweet, 31 N. H. (11 Fost.) 
332, Eastman, J., says (p. 340) : 
"No form of words is necessary in 
the delivery of a deed. It is com- 
plete when the grantor has parted 
with his dominion over it, with in- 
tent that it shall pass to the gran- 
tee, provided the grantee assents to 
it, either by himself or his agent." 
Where a deed was executed by the 
grantor in the house of the gran- 
tee and left upon the table of the 
latter, who picked it up and placed 
it away, the delivery was sufficient : 
McLennan v. McDonnel, 78 Cal. 



273. But where the grantee, dur- 
ing negotiations of a sale of an in- 
terest in a business, obtains pos- 
session of a deed which was lying 
upon a table, and its return is de- 
manded and refused, there is no 
delivery: Major v. Todd, 84 Mich. 
85. 

1 O'Neal v. Brown, 67 Ga. 707. 
And see as to evidence tending to 
show the delivery of a deed, Martz 
v. Eggeman, 44 Mich. 430. A per- 
son executed to a town a deed of a 
lot of land on condition that a 
library building should be erected 
upon it. There was evidence that 
the deed after being signed was 
left with the grantor, and that 
about a month afterward it was 
acknowledged by him, and record- 
ed twelve days after the acknowl- 
edgment. It was also shown that 
the town voted to erect a building 
on the land, and had appointed a 
building committee who soon after 
began, and had since completed, 
the building. On the issue of de- 
livery and acceptance, it was held 
that the evidence was sufficient to 
warrant the finding that the deed 
had been delivered and acecpted. 
Evidence was also introduced show- 
ing that the deed after the death of 
the grantor was found in his house, 
and that the selectmen had no 
knowledge of any delivery. But 
this was held not conclusive in law 
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and dominion over the deed to make a valid delivery. 2 Any 
disposal of the deed accompanied by acts, words or circum- 
stances which clearly indicate that the grantor intends it shall 
take effect as a present conveyance is a sufficient delivery. 3 
But to constitute a delivery there must be indicia either by acts 
or words, or an intention to deliver the instrument. 4 The ma- 
terial question in all cases is did the grantor by the act assert- 
ed to constitute delivery intend to divest himself of title. 5 The 
rule requiring the grantor to part with all dominion and con- 
trol over the deed is not to be construed as demanding that he 
must put it beyond his physical power to procure its posses- 
sion. 6 But there is no delivery where the grantor sealed the 
deed and gave it to one of the grantees, requesting her to keep 
it until called for by the grantor, and where the grantees had 
no knowledge of the contents of the envelope until after the 
death of the grantor. 7 Still if the grantor had parted with all 
control and dominion over the deed with the intent that title 
should pass to the grantee, the delivery would have been com- 
plete. 8 

§ 261a. Same subject. — There is no delivery of a 
deed made by a husband and wife to their children, 
where it is placed by the husband in the hands of the wife 
for safe keeping ,and is retained in their possession and 
control. 9 Nor is there a delivery where the grantor placed 



to overcome the other showing: 
Snow v. Orleans, 126 Mass. 453. 
See, also, as to what constitutes 
delivery, Jones v. Loveless, 99 Ind. 
327; Davis v. Cross, 14 Lea 
(Tenn.) 637, 52 Am. Rep. 177; 
Miller v. Lullman, 81 Mo. 311. 

2 Schuffert v. Grote, 88 Mich. 
650, 26 Am. St. Rep. 316; Dean 
v. Parker, 88 Cal. 283; Porter v. 
Woodhouse, 59 Conn. 568, 13 
L.R.A. 64, 21 Am. St. Rep. 131; 
Shults v. Shults, 159 111. 654, 50 
Am. St. Rep. 188. 

8 Russell v. May, 77 Ark. 89, 90 
S. W. 617. 



4 Emmons v. Harding, 162 Ind. 
154, 70 N. E. 142. 

5 McNear v f Williamson, 166 
Mo. 358, 66 S. W. 160. 

6 Sneathen v. Sneathen, 104 Mo. 
201, 16 S. W. 497, 24 Am. St. Rep. 
326. 

7 Sutton v. Gibson, 27 Ky. Law. 
Rep. Ill, 84 S. W. 335. 

8 Biggins v. Lambert, 115 111. App. 
576, affirmed 213 111. 625, 73 N. E. 
371, 104 Am. St. Rep. 238. 

9 Morris v. Caudle, 178 111. 9, 44 
L.R.A. 489, 52 N..E. 1036, 69 Am. 
St. Rep. 282. To make a valid de- 
livery it is essential that the grantor 
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a deed in a sealed envelope with the indorsement that 
it should be delivered to his partner, on demand, or upon 
his death, to a third person to be delivered to the grantees 
and for safe keeping deposited the deed in a bank 
in his own name. 1 If it is found by the trial court that 
a deed of the home place executed by a father to his 
daughter was delivered to her during his lifetime, such find- 
ing is not overcome by evidence that the deed, after its deliv- 
ery was kept in the usual place among papers belonging to 
both father and daughter, and which afterwards were placed 
in her valise, or that on account of opposition to the marriage 
of his daughter the father some years later demanded that 
the deed be returned and the daughter could not find the deed 
nor the valise in which it was placed, or that she did not set 
up a claim to the property after her father's death when his 
will was read, or that the valise containing the deed was found 
subsequently, and the deed secured by her. 2 If the father in 
the case mentioned, remained upon the home place, occupy- 
ing it with his daughter after the execution and delivery of 
the deed, this fact would not create an adverse occupation 
prior to the time of the assumption by him of position hostile 
to her title. 8 When the grantor parts with all control and do- 
minion over the deed with the intention that it shall operate 
as a conveyance of title, the delivery is complete. 4 But he 
must part with dominion over the deed. 5 And the delivery is 
sufficient where there is any act on the part of the grantor 

part with control over the deed : • 313, 17 S. W. 319, 27 Am. St. Rep. 

Mudd v. Dillon, 166 Mo. 110, 65 S. 337. 

W. 973; Gaines v. Keener, 48 W. 2 Reed v. Smith, 125 Cal. 491, 58 

Va. 56, 35 S. E. 856; Joslin v. God- Pac. 139. 

dard, 187 Mass. 165, 72 N. E. 948. 8 Reed v. Smith, 125 Cal. 491, 58 

1 Stout v. Stout, 28 Ind. App. 502, Pac. 139. 

63 N. E. 250. See, also, Hall v. * Biggins v. Lambert, 213 III. 625, 

Waddill, 78 Miss. 16, 27 So. 936, 73 N. E. 371, 104 Am. St. Rep. 238. 

28 So. 831. The dominion of the 5 Gaines v. Keener, 48 W. Va. 56, 

deed must have passed from the 35 S. E. 856; Mudd v. Dillon, 166 

grantee: Tyler v. Hall, 106 Mo. Mo. 110, 65 S. W. 973. 
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clearly showing that he intended that the deed should become 
operative, and by which he loses control of it and the gran- 
tee becomes possessed of the estate conveyed. 6 A grantor has 
the right to reclaim a deed left with his agent. 7 If the grant- 
tor leaves the deed with his attorney, giving him no instruc- 
tions as to delivery, title does not pass. To constitute an act 
of this character a delivery, the intention of the grantor must 
be clearly expressed. 8 There is no delivery where the deposit 
with a third person is not accompanied by an intention to part 
with all control over the deed. 9 In doing so, the power to re- 
voke or reclaim the deed must be given up and all power over 
it, surrendered. 1 But it need not be placed beyond the physi- 
cal power of the grantor to procure possession of the deed. 8 



8 Riegel v. Riegel, 243 111. 626, 90 
N. E. 1108. 

7 Emmons v. Harding, 162 Ind. 
154, 70 N. E. 142. 

8 Fitzpatrick v. Brigman, 130 Ala. 
450, 30 So. 500. 

9 Spacy v. Ritter, 214 111. 266, 73 
N. E. 447. See, also, Mudd v. Dil- 
lon, 166 Mo. 110, 65 S. W. 973; 
Stockwell v. Williams, 68 N. H. 75, 
41 Atl. 973; Wisconsin & M. Ry. 
Co. v. McKenna, 139 Mich. 43, 102 
N. W. 281; Sowards v. Moss, 59 
Neb. 71, 80 N. W. 268. There is no 
delivery when the grantor retains 
control of the deed: Smith v. 
Moore, 149 N. C. 185, 62 S. E. 892, 
149 N. C. 735. In the following 
cases a sufficient surrender of con- 
trol over the deed to constitute a 
delivery was found to have existed. 
Rred v. Smith, 125 Cal. 491, 58 Pac. 
139; Marvin v. Stimpson, 23 Colo. 
174, 46 Pac. 673. And see Chew v. 
Jackson, 45 Tex. Civ. App. 656, 102 
S. W. 427 (citing text, sees. 260, 
261). And see Hall v. Waddill, 78 



Miss. 16, 28 So. 831, 27 So. 936, 
holding no sufficient surrender 
shown. 

l Creveling v. Banta (la.) 115 N. 
W. 598; Mudd v. Dillon, 166 Mo. 
110, 65 S. W. 973; Gaines v. Keen- 
er, 48 W. Va. 56, 35 S. E. 856. 

'Sneathen v. Sneathen, 104 Mo. 
201, 16 S. W. 497, 24 Am. St. 
Rep. 326. In this case the per- 
son to whom the deed was given 
placed the deed in a trunk with the 
other papers of the grantor, and he 
was, if he so desired, able to obtain 
possession again of the deed. The 
court said, that "the rule that the 
grantor must part with all domin- 
• ion and control over the deed does 
not mean that he must put it out 
of his physical power to procure 
possession of it. It is sufficient 
that the deed is delivered to the 
third person for the grantee with- 
out reservation and with the inten- 
tion that it shall take effect and 
from that time operate as a trans- 
fer of title/' 



CHAP. XII.] 



DELIVERY OF DEEDS. 



385 



§ 262. Delivery a question of intention. — As no par- 
ticular form of delivery is required, the question whether there 
was a delivery of a deed or not so as to pass title must in a 
great measure, where it is not clear that an actual delivery 
has been effected, depend upon the peculiar circumstances of 
each particular case. The question of delivery is one of in- 
tention, and the rule is that a delivery is complete when there 
is an intention manifested on the part of the grantor to make 
the instrument his deed. 8 "The doctrine seems to be settled 



* Jordan v. Davis, 108 111. 336; 
Revard v. Walker, 39 III. 413; War- 
ren v. Swett, 31 N. H. 332; Ruck- 
man v. Ruckman, 32 N. J. Eq. 259; 
Byers v. McClanahan, 6 Gill & J. 
250; Stewart v. Reddett, 3 Md. 67; 
Crawford v. Bertholf, 1 N. J. Eq. 
458; Thompson v. Hammond, 1 
Edw. Ch. 497; Dukes v. Spangler, 
9 Cent. L. J. 398; Burkholder v. 
Casad, 47 Ind. 418; Hastings v. 
Vaughn, 5 Cal. 315; Tyler v. Hall, 
106 Mo. 313, 27 Am. St. Rep. 337; 
Dean v. Parker, 88 Cal. 283; Price 
v. Hudson, 125 111. 284; Gordon v. 
Adams, 127 111. 223; Vreeland v. 
Vreeland, 48 N. J. Eq. 56; Hubbard 
v. Cox, 76 Tex. 239; Stokes v. An- 
derson, 118 Ind. 533, 4 L.R.A. 313; 
Hurlburt v. Wheeler, 40 N. H. 73; 
Dwinnell v. Bliss, 58 Vt. 353; Orr 
v. Clark, 62 Vt 136; Elmore v. 
Marks, 39 Vt. 538; Lindsay v. Lind- 
say, 11 Vt. 621; Shurtleff v. Fran- 
cis, 118 Mass. 154; Parrott v. Av- 
ery, 159 Mass. 594, 22 L.R.A. 153, 
38 Am. St Rep. 465; Stevens v. 
Stevens, 150 Mass. 557; Brabrook 
v. Bank, 104 Mass. 228, 6 Am. Rep. 
222; Chase v. Breed, 5 Gray, 440; 
Hawkes v. Pike, 105 Mass. 560, 7 
Am. Rep. 554; Somers v. Pumph- 
rey, 24 Ind. 231 ; Hotchkiss v. Olm- 
Deeds. Vol. L— 25 



stead, 37 Ind. 74; Dean v. Parker, 
88 Cal. 283; Ross v. Campbell, 73 
Ga. 309; Martling v. Martling, 47 
N. J. Eq. 122; Fain v. Smith, 14 
Or. 82, 58 Am. Rep. 281 ; Thatcher 
v. St. Andrews Church, 37 Mich. 
264; Douglass v. West, 140 III. 455; 
Miller v. Meers, 155 111. 284; Mc- 
Elroy v. Hiner, 133 III. 156; Otis 
v. Beckwith, 49 111. 121 ; Weber v. 
Christen, 121 111. 91; Benson v. 
Hall, 150 III. 60, 2 Am. St. Rep. 68; 
Walker v. Walker, 42 HI. 311, 89 
Am. Dec 445; Otis v. Spencer, 102 
111. 622, 40 Am. Rep. 617; Gunnell 
v. Cockerill, 79 III. 79 ; Masterson v. 
Cheek, 23 HI. 72; Benneson v. Ai- 
ken, 102 III. 284, 40 Am. Rep. 592; 
Hill v. Hill, 119 III. 242; Byars v. 
Spencer, 101 III. 429, 40 Am. Rep. 
212; Roane v. Baker, 120 HI. 308; 
Burnap v. Sharpsteen, 149 III. 225; 
McDonald v. Minnick, 147 III. 651; 
Lancaster v. Blaney, 140 111. 203; 
Shovers v. Warrick, 152 111. 355; 
Standiford, 97 Mo. 231, 3 L.R.A. 
299; Gilmore v. Morris, 13 Mo. 
App. 114; Hammerslough v. Cheat- 
ham, 84 Mo. 13; Hutton v. Smith, 
88 Iowa, 238; Richardson v. Grays, 
85 Iowa, 149; Ware v. Smith, 62 
Iowa, 159; Craven v. Winter, 38 
Iowa, 471; Farmers' & Traders' 
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beyond reasonable doubt," remarks Justice Atwater, "that 
where a party executes and acknowledged a deed, and after- 
ward, either by acts or words, expresses his will that the same 
is for the use of the grantee, especially where the assent of 
the grantee appears to the transaction, it shall be sufficient to 
convey the estate, although the deed remains in the hands of 

the grantor The main thing which the law looks at 

is whether the grantor indicates his will that the instrument 
should pass into the possession of the grantee; and if that will 
is manifest, then the conveyance inures as a valid grant, al- 
though, as above stated, the deed never comes into the hands 
of the grantee." * A deed does not become operative until it 



Bank v. Haney, 87 Iowa, 101 ; Steel 
v. Miller, 40 Iowa, 402; Parker v. 
Parker, 56 Iowa, 111; Robinson v. 
Gould, 26 Iowa, 89; McKenna v. 
Kelso, 52 Iowa, 727; Alexander v. 
Alexander, 71 Ala. 295; Martin v. 
Flaharty, 13 Mont. 96, 19 L.R.A. 
242, 40 Am. St Rep. 415; Jones v. 
Swayze, 42 N. J. L. 279; Davis v. 
Williams, 57 Miss. 843; Warren v. 
Swett, 31 N. H. 322; Tisher v. 
Beckwith, 30 Wis. 55, 11 Am. Rep. 
.546; Tyler v. Hall, 106 Mo. 313, 27 
Am. St. Rep. 337; Stevens v. 
Hatch, 6 Minn. 64; Gaston v. Mer- 
riam, 33 Minn. 271; Conlan v. 
Grace, 36 Minn. 276; Schmitt v. 
Schmitt, 31 Minn. 99; Brittain v. 
Work, 13 Neb. 347. In Bogie v. 
Bogie, 35 Wis. 659, the court, after 
citing many cases, says per C J. 
Ryan (p. 667): "These authori- 
ties establish that there is no set 
ritual of delivery ; that when a deed 
is executed, and the minds of the 
parties to it meet, expressly or 
tacitly, in the purpose to give it 
present effect, the deed is validily 
delivered ; and that such meeting of 
minds may be gathered from acts or 



signs, words or silence, in multitudi- 
nous variety of circumstance." 
Delivery is question of intention: 
Bowers v. Cottrell 15 Ida. 221, 96 P. 
936 (citing text, sec. 262) ; Burn- 
ham v. Burnham, 58 Misc. 385, 111 
N. Y. S. 252; Walker v. Erwin, 47 
Tex. Civ. App. 637, 106 S. W. 164; 
Matson v. Johnson, 48 Wash. 256, 
93 Pac. 324; Kneeland v. Cowperth- 
waite, 138 la. 193, 115 N. W. 1026; 
Curry v. Colburn, 99 Wis. 319, 74 
N. W. 778 (citing text, sec. 262) ; 
Franklin Ins. Co. v. Feist, 31 Ind. 
App. 390, 68 N. E. 188; Smith v. 
May, 3 Penn. (Del.) 233, 50 A. 59; 
Carter v. Carter, 77 111. App. 559; 
Jummel v. Mann, 80 III. App. 288; 
Kelsa v. Graves, 64 Kan. 777, 68 
Pac. 607 (no manual delivery re- 
quired) Shoptaw v. Ridg way's 
Adm'r (Ky.) 60 S. W. 723; Powell 
v. Banks, 146 Mo. 620, 48 S. W. 
664; Coulsan v. Coulsan, 180 Mo. 
709, 79 S. W. 473; Pierson v. Fish- 
er, 48 Ore. 223, 85 Pac 621. And 
see Harris v. Harris, 59 Cal. 620. 

4 Stevens v. Hatch, 6 Minn. 64, 
76. 
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is delivered with the intent that it shall become effective as a 
conveyance. Whether such intent actually existed is a ques- 
tion of fact to be determined by the circumstances of the case, 
and cannot in the majority of instances be declared as a mat- 
ter of law. 5 If the grantor's conduct and all the circumstances 
connected with the transaction are such as to indicate that it 
was the intention of the grantor to give effect and operation 
to the deed and to relinquish all power and dominion over it, 
the law will effectuate the deed in accordance with this inten- 
tion, and will construe the delivery as valid. 6 No particular 
formality is required to render the delivery valid as the inten- 
tion of the grantor is the element that controls, but this inten- 



fiHibberd v. Smith, 67 Cal. 547, 
56 Am. Rep. 726; Denis v. Velati, 
96 Cal. 223; Lutes v. Reed, 138 Pa. 
St. 171; Roll v. Red, 50 N. J. L. 
264; Hunt v. Swayze, 55 N. J. L. 
33; Nye v. Lowry, 82 Ind. 316; 
Cherry v. Herring, 83 Ala. 458; 
Bovee v. Hinde, 135 III. 137; Han- 
nah v. Swarner, 8 Watts, 9, 34 Am. 
Dec. 442; Pitts v. Sheriff, 108 Mo. 
110; Graham v. Meacham, 63 Vt. 
231 ; Sneathen v. Sneathen, 104 Mo. 
201, 24 Am. St. Rep. 326; Crowder 
v. Searcy, 103 Mo. 97; Burke v. 
Adams, 80 Mo. 504, 50 Am. Rep. 
510; Standiford v. Standiford, 97 
Mo. 231 ; Welch v. Sackett, 12 Wis. 
243; Bogie v. Bogie, 35 Wis. 659; 
Simmons v. Simmons, 78 Ala. 365 ; 
McLure v. Colclough, 17 Ala. 89; 
Elsberry v. Boykin, 65 Ala. 336; 
Rountree v. Smith, 152 111. 493; 
Pennsylvania Co. v. Dovey, 64 Pa. 
St. 260; Van Hook v. Walton, 28 
Tex. 59; Dayton v. Newman, 19 Pa. 
St. 194; Whitman v. Heneberry, 73 
111. 109 ; Alexander v. Alexander, 71 
Ala. 295; Byars v. Spencer, 101 III. 
429, 40 Am. Rep. 212; Vaughan v. 



Gorman, 94 Ind. 11; Lindsay v. 
Lindsay, 11 Vt 621; Hill v. Mc- 
Nichol, 80 Me. 209; Earle v. Earle, 
20 N. J. L. 347; Hatch v. Hatch, 54 
Me. 136; Brown v. Brow.u, 66 Me. 
316; Flint v. Phipps, 16 Or. 437; 
Fain v. Smith, 14 Or. 82, W Am. 
Rep. 281; Critchfield v. CritcVfield, 
24 Pa. St. 100; Devereux v. Mc- 
Mahon, 108 N. C. 134. "I* all 
cases the intention of the grant* \r to 
part with its possession and control 
enters largely into the question of 
delivery. When the facts show 
that the grantor did not intend to 
lose control of the deed, and still 
continues to have power over the 
title without the consent of the 
grantee, there is not such a delivery 
as the law requires to render it a 
deed, and it cannot pass title": By- 
ars v. Spencer, 101 I1L 429, 40 Am. 
Rep. 212. See, also, to the same 
effect, Shults v. Shults, 159 III. 654, 
50 Am. St. Rep. 188. 

* Shields v. Bush, 189 111. 534, 59 
N. E. 962, 82 Am. St. Rep. 474; 
McComb v. McComb, 241 W. 453, 
89 N. E. 714. 



388 



THE LAW OF DEEDS. 



[[CHAP. XII. 



tion should be manifested by words or acts or both. 7 A deed 
was held complete and valid where it had been prepared for 
execution, read, signed, and acknowledged before a proper 
officer, notwithstanding the testimony of the witnesses present 
at its execution that there was no formal delivery, and the 
fact that the deed after the grantor's death was found among 
his private papers in his desk. 8 For the more convenient oper- 
ation of a winery plant a corporation was used by its two 
joint owners, one of whom held the legal title to the land which 
he had placed in the name of the corporation for convenience. 
He held all of the stock of the corporation and the officers 
were simply his agents. A deed was made by his direction 
by the corporation to both of the original joint owners of the 
winery tract. This deed was left unrecorded, and was re- 
tained by the holder of the stock in the corporation. It was 
held that the title of the corporation was vested in both own- 
ers, and that the vendee of the other joint owner had the right 



* Pethel v. Pethel, — Ind. — , 90 
N. E. 102. 

8 Scrugham v. Wood, 15 Wend. 
545, 30 Am. Dec. 75. Said Nelson, 
J. ; "No one can doubt from the ac- 
count of the execution of the deed 
given by the commissioner, in con- 
nection with the previous prepara- 
tion of it at the instance of Scrug- 
ham, that it was the understanding 
and intent of all parties at the time 
of the execution and acknowledg- 
ment that it was delivered, or in 
other words, that the family settle- 
ment was complete." See, also, 
Roosevelt v. Carow, 6 Barb. 190; 
Rose v. Rose, 7 Barb. 174; Bunn v. 
Winthrop, 1 Johns. Ch. 329; Rath- 
bun v. Rathbun, 6 Barb. 98. But 
where a father signed and sealed a 
deed transferring land to his son, 
and left it with the scrivener with 
instructions to have it recorded, 



which was done, and the scrivener 
at the request of the grantor re- 
tained the deed in his hands until 
the death of the son, when the 
father reclaimed the deed and can- 
celed it, the son having no knowl- 
edge of the circumstances, it was 
held that the conveyance was im- 
perfect for want of delivery, and 
that the father was entitled to hold 
the land as against the heirs of the 
son: Maynard v. Maynard, 10 
Mass. 456, 6 Am. Dec. 146. See, 
also, Wankford v. Wankford, 1 
Salk. 299, 301; Hatch v. Haskins, 
17 Me. (5 Shep.) 391; Stilwell v. 
Hubbard, 20 Wend. 44; Mills v. 
Gore, 20 Pick. 28; Rogers v. Carey, 
47 Mo. 232, 4 Am. Rep. 322. This 
section is quoted approvingly by the 
Supreme Court of Montana in Mar- 
tin v. Flaharty, 13 Mont. 96, 19 
L.R.A. 242, 40 Am. St Rep. 415. 
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to compel the execution of the necessary instruments to show 
that the title had so vested. 9 In a late case the court states 
that it is settled law "that the fact of delivery rests in inten- 
tion, and it is to be collected from all the acts and declarations 
of the parties, having relation to it." Accordingly in that 
case the court held that declarations of the grantor made con- 
temporaneously with the signature and acknowledgment of 
the deed, and explanatory of the subsequent act of the grant- 
or in having deeds spread on the record, was competent evi- 
dence on the disputed question of delivery. 1 The material 
point is did the minds of the parties meet. 2 It is sufficient if it 
appears by the acts or words or both of the grantor that a de- 
livery was intended. 8 A constructive delivery is sufficient 
without a manual delivery. 4 Anything clearly manifesting an 
intent that the deed shall become operative is sufficient. 5 A 
legal delivery is effected by anything which signifies the grant- 
or's intention to part with the control of the deed so that it 
may become a muniment of title. 5 A deed delivered without 
the knowledge or acquiescence of the grantor is no more ef- 
fectual than a forged deed. 8a But there must be something 
more than a physical change of possession. The intent to de- 
liver must also exist. 7 As the question of delivery must rest 
to a large degree on the intention of the parties, it is generally 



9 Eshleman v. Henrietta Vineyard 
Co., 102 Cal. 199. 

1 Denson, J., in Napier v. Elliott, 
146 Ala. 213, 40 So. 752, 119 Am. 
St. Rep. 17. 

2 McCulIough v. Day, 45 Mich. 
454, 8 N. W. 535. 

3 Lomers v. Pumphrey, 24 Ind. 
231; Crowder v. Searcy, 103 Mo. 
97, 15 S. W. 346. 

4 Kelsa v. Graves, 64 Kan. 777, 68 
Pac. 807 ; Shoptaw v. Ridgway's 
Adm'r, 22 Ky. Law Rep. 1495, 60 
S. W. 723. 

5 Carter v. Carter, 77 111. App. 



599; Russell v. May, 77 Ark. 89, 
90 S. W. 617; Pierson v. Fisher, 48 
Or. 233, 85 Pac. 621. 

• Smith v. May, 3 Pennewill, 233, 
50 Atl. 59. 

8 * Henry v. Carson, 96 Ind. 412. 

7 Commins v. Perry, 90 N. Y. 
Supp. 92, 44 Misc. Rep. 458. Any 
disposition which a grantor may 
make of a deed with the intention 
to make a delivery, will, if the 
grantee accept, constitute a valid 
delivery: Jammel v. Mann, 80 III. 
App. 28& 
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a mixed question of law and fact whether a deed has been de- 
livered or not. 8 It may be said that while to some extent the 
question is one of law, it is ordinarily one largely of fact.* 
If the intention to make a delivery clearly appears any act per- 
formed for that purpose will be construed as constituting a de- 
livery. 1 The two acts essential to a delivery are first, the act 
must have been performed by the grantor with intent to part 
with the title, and secondly the grantee must have accepted the 
delivery with intent to take the title. 2 A delivery may be 
shown by the acts and declarations of the grantor and grantee 
which, taken with the connecting circumstances, show that 
the parties intended to deliver the deed and thought that they 
had done so. 8 The law will give effect to the delivery of a 
deed when it appears from the conduct of the grantor, and 
the circumstances that he intended to effectuate the deed and 
to part with all control over it. 4 There can be no delivery as 
long as the grantor retains control of the deed. 6 

§ 263. Evidence of intention. — Where a controversy 
arises as to whether a deed was delivered without authority 
by fraudulent collusion between the grantor's agent and the 
grantee, it is proper to show the offers communicated by the 
agent to the grantor as emanating from the grantee, and the 
instructions as to delivery given by the grantor to the agent. 6 



8 Powell v. Banks, 146 Mo. 620, 
48 S. W. 664. See § 308, post. 

9 Emmons v. Harding, 162 Ind. 
154, 70 N. E. 142. See § 308, post. 

1 Coulson v. Coulson, ISO Mo. 
709, 79 S. W. 473. 

2 McNear v. Williamson, 166 Mo. 
358, 66 S. W. 160. 

»HiIdebrand v. Willig, 64 N. J. 
Eq. 249, 53 Atl. 1035. 

^McComb v. McComb, 241 III. 
453, 89 N. E. 714. No title passes 
by a surreptitious taking of a deed : 



White v. Holder (Ky.) 118 S. W. 
995. 

5 Smith v. Moore, 149 N. C. 185, 
62 S. E. 892, affirmed, 150 N. C 
158, 63 S. E. 735. 

5 Adams v. Kenney, 59 N. H. 
133; Reinhart v. Miller, 22 Ga. 402, 
68 Am. Dec. 506; Blaisdell v. 
Leach, 101 Cal. 405, 40 Am. St. 
Rep. 65. Where persons have had 
undisturbed possession for many 
years claiming under a deed signed 
"A per B" the deed will be pre- 
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Two brothers, A and B, lived together, A working for B. 
After the death of B, a bill was brought by A against the heirs 
of B to obtain a deed, which it was claimed had been delivered 
to him by B before his death. The delivery of the deed was 
executed and acknowledged. The deed was kept apparently 
in B's bureau drawer among other papers, but one of the wit- 
nesses for A testified that B delivered the deed to him for A. 
denied but it was proved and admitted that the deed had been 
One of the defendants, however, testified that he saw B take 
the deed from the drawer and destroy it. The court held that 
there was not sufficient evidence to entitle the plaintiff to a de- 
cree. 7 The grantee is not affected by the fact that a deed exe- 
cutd by husband and wife was delivered by the husband 
against the wife's instructions, when the grantee did not know 
that the delivery was unauthorized. 8 While no particular form 
or ceremony is required, 9 still the mere delivery of its pos- 
session will not suffice, as there must also be the intent that the 
deed shall operate as a conveyance passing title. 1 Equity may 



sumed to have been signed in the 
presence and by the authority of 
the grantor, if he was unable to 
read or write, and the person sign- 
ing as agent had been in the habit 
of signing deeds for him : Kennedy 
v. Gramling, 33 S. C. 367, 26 Am. 
St. Rep. 676. Where the grantor 
has subsequently acknowledged the 
deed before a proper officer he is 
estopped from denying his signa- 
ture : § 465 a, post. 

'Gorman v. Gorman, 98 111. 361. 
Dickey, C J., and Walker, J., dis- 
sented. 

8 Edwards v. Desmukes, S3 Tex. 
60S. Where an exchange of lands 
had been agreed upon, and one of 
the parties laid his deed down on 
the table before the other, who took 
it and gave the former his deed, 
hut, finding that it was a special 



warranty deed, objected to it and 
demanded a general warranty deed, 
and on not receiving it demanded 
tne return of his own deed, it was 
held that the deed was not deliv- 
ered : McDonald v. Minnick, 147 
HI. 651. Where the grantee has 
taken possession of the land de- 
scribed in the deed and has erected 
improvements, these facts show an 
intention on the part of the grantor 
to make an effectual delivery of the 
deed: Williams v. Williams, 148 
111. 426; McFall v. McFall, 136 
Ind. 122; Sturtevant v. Sturtevant, 
116 111. 340; Hayes v. Boyan, 141 
III. 400, 33 Am. St Rep. 261; Reed 
v. Douthit, 62 111. 348. 

9 Walker v. Warner, 31 App. D. 
C. 76. 

1 Melvin v. Melvin, 8 Cal. App. 
684, 97 Pac. 696; Gaylord v. Gay- 
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cancel the apparent conveyance where delivery has been made 
through mistake. 2 But mere intention on the part of the 
grantor alone that the instrument shall be effective as a deed, 
will not take the place of delivery. 8 While it is necessary that 
there should be an intent to deliver the mere mental reserva- 
tion of the grantor cannot affect the question. 4 The delivery 
of a deed is shown by an act and an intent and is not depend- 
ent on the language used. 5 While a delivery may not in the 
first instance be effectual, yet a subsequent sale and convey- 
ance of a part of the property described in the original deed 
and a division of the purchase between the parties will vali- 
date the delivery. 8 

§ 263a. Illustrations. — Where the grantor delivers the 
deed to the grantee and the latter hands it to her brother to 
take care of, the delivery is complete, although the grantee does 
not record it and the brother puts it in his safe. 7 But where 
deeds are put in a sealed envelope, indorsed to be delivered to a 
partner on demand, or on his death to a third person for deliv- 
ery to the grantees, and are deposited in a bank for safe keep- 
ing in the grantor's name there is no delivery. 8 So also there is 
no delivery where the grantor retains control over the deed 
and the right to revoke or alter it, even though it is handed 



lord, ISO N. C. 222, 63 S. E. 1028; 
Ackman v. Potter, 239 111. 578, 88 
N. E. 231. 

*Zoerb v. Paetz, 137 Wis. 59, 117 
N. W. 793. 

* Fortune v. Hunt, 149 N. C. 358, 

63 S. E. 82. 

*Zoerb v. Paetz, 137 Wis. 59, 117 
N. W. 793. 
sShute v. Shute, 82 S. C. 264, 

64 S. E. 145. 

e Gillen v. Gillen, 238 111. 218, 87 
N. E. 388. 

7 Fischer v. Trust Co., 138 Midi. 
612, 68 L.R.A. 987, 101 N. W. 852, 



110 Am. St. Rep. 329. The court 
per Mr. Justice Grant said: "Aft- 
er the deed was signed and ac- 
knowledged the grantor made man- 
ual delivery of it to the grantee. 
She took it and handed it to her 
brother, evidently to be kept by 
him for her. The grantor reserved 
no control over it, and retained 
no right to withdraw or cancel it. 
He never attempted to. Under 
these circumstances the delivery 
was complete." 

8 Stout v. Stout, 28 Ind. App. 
502, 63 N. E. 250. 
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to one of the grantees. 0 Similarly, where the deed is placed 
in a fin box among the private papers of the grantor and is 
found there after his death, there is no delivery of the deed. 1 
But, ordinarily, if the parties meet to make a deed and read, 
sign, and acknowledge it without reservation a delivery is ef- 
fectuated.* Still delivery is not shown by the simple act of a 
grandfather in making a deed to his grandson and depositing 
it in a private box if nothing is said about delivery, even 
though the key is given to the grandson. 3 While the grantor 
cannot deliver to himself as agent of the grantee, 4 the mere 
fact that he retains the deed, does not conclusively establish 
that there was no delivery, 5 provided that the parties intend 
to effectuate a delivery. But where a deed has been executed 
to an infant and retained by the grantor in his control until 
death there is not sufficient evidence to show a delivery. 6 
And while the rule is that the intention to deliver may be ef- 
fected by any act or word manifesting an unequivocal inten- 
tion to surrender the instrument so as to deprive the grantor 
of all control over it, 7 nevertheless there must always be 
some word or act indicating the grantor's intention to deliver 
the deed. 8 

§ 263b. Preponderance of evidence. — When the ques- 
tion of delivery arises between a grantor and a gran- 
tee it is to be determined by a preponderance of evi- 



9 Joslin v. Goddard, 187 Mass. 
165, 72 N. E. 948. See, also, Sut- 
ton v. Gibson, (Ky.) 84 S. W. 335. 

*Ligon v. Barton, 88 Miss. 135, 
40 So. 555. 

* Adams v. Baker, 50 W. Va. 249, 
40 S. E. 356. 

•Walls v. Ritter, 180 111. 616, 54 
N. E. 565. 

4 RendIen v. Edwards, 116 Mo. 
App. 390, 92 S. W. 731. 

5 Bunnell v. Bunnell, 111 Ky. 566, 
64 S, W. 420. See, also, Young v. 
Elgin, (Miss.) 27 So. 595; Gray 
v. Ward, (Tenn.) 52 S. W. 1028. 



5 Bisard v. Sparks, 133 Mich. 587, 
95 N. W. 728. 

7 SappingfieId v. King, 49 Or. 
102, 8 L.R.A.(N.S.) 1066, 89 Pac. 
142. 

8 Gaines v. Keener, 48 W. Va. 
56, 35 S. E. 856. See, also, Cam- 
eron v. Gray, 202 Pa. 566, 52 Atl. 
132; Blackmore v. Crutcher, 
(Tenn.) 46 S. W. 310. Also Mc- 
Cartney v. McCartney, 93 Tex. 359, 
55 S. W. 310. 
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dence, but where the rights of third persons have inter- 
vened, the evidence of nondelivery must be clear and con- 
vincing. 9 As delivery is largely a matter of intent the ques- 
tion always is whether the grantor by acts or words or both 
disclosed an intent to make the deed operative. 1 If it is not 
clear whether a deed has been delivered or not, it is proper to 
receive evidence that a will had previously been made by the 
grantor, in favor of the grantee, that it had been destroyed and 
that the deed had been substituted for it, as circumstances tend- 
ing to show the grantor's intent. 2 If the grantor is the own- 
er of a government homestead, and with the design of pre- 
empting other government land, desires to appear to divest 
himself of title, and for that purpose, signs, acknowledges and 
files for record a deed to his brother as grantee, within the 
latter' s knowledge, but keeps the deed in his own custody and 
maintains possession of the property described in the deed, 



9 Central Trust Co. v. Stoddard, 
4 Cal. App. 647, 88 Pac. 806. 

1 F\ynn v. Flynn, 17 Idaho, 147, 
104 Pac. 147. In Zoerb v. Paetz, 
137 Wis. 59, 117 N. W. 795, it is 
said: "As a general proposition, 
it is true that delivery of a deed 
with intent to pass title does pass 
the title, and that the surrender 
or cancelation of such deed does 
not revest the title in the vendor: 
Slaughter v. Bernards, 97 Wis. 184, 
72 N. W. 977. No one would con- 
tend, however, that the handing 
over of a deed merely for pur- 
poses of examination, or by mis- 
take, supposing it to be another pa- 
per, would carry any title to the 
grantee, although there would in 
both cases be manual tradition of 
the document to the grantee. It is 
the intent to pass title which makes 
the delivery effective, although 
mere mental reservation on the 
part of the grantor cannot affect 



the question: Rogers v. Rogers, 53 
Wis. 36, 10 N. W. 2, 40 Am. Rep. 
756. When, however, the agree- 
ment as understood by both par- 
ties is that delivery is not to be 
made nor title pass until precedent 
or concurrent conditions are per- 
formed or agreements made by or 
on behalf of the grantee, a mere 
manual tradition of the deed un- 
der the mistaken supposition that 
these prerequisites had been ful- 
filled when in fact they had not will 
not pass title irrevocably. In such 
case the whole transaction is in- 
complete, and, as in other cases 
of mutual and material mistake, a 
court of equity has ample power to 
cancel the apparent conveyance in 
the same manner as it may cancel 
other instruments under such cir- 
cumstances: De Voin v. DeVoin, 
76 Wis. 66, 44 N. W. 839." 

8 Walker v. Warner, 31 App. D. 
C 76. 
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having no intention to deliver it, there is no sufficient delivery 
to pass title. 8 As the question of delivery depends largely 
upon the intent of the parties, the manual passing of the deed 
does not conclusively establish it,* and, as pointed out in 
a preceding section, the subsequent acts of the parties may 
effectuate a delivery originally insufficient to pass title. 5 
The intent of the parties is to be ascertained by 
what occurred at the time of the transaction and, 
therefore, it is an error for the trial court to charge the 
jury in an action of ejectment that they may consider not only 
the acts and conduct of the grantor as bearing on the question 
of his intent but also the acts and conduct of the grantee after 
the delivery of the deed such as his failure to record the deed, 
or his permission to the grantor to pay the taxes, collect the 
rents or make repairs to the buildings on the property con- 
veyed. 6 Effect should be given to the intention of the parties 
so far as it can be ascertained from the whole deed. 7 But how- 



» McGuire v. Clark, 85 Neb. 102, 
23 L.R.A.(N.S.) 873, 122 N. W. 
875. 

*Gaylord v. Gaylord, 150 N. C. 
222, 63 S. E. 1028. Delivery is 
a question of intent: Glade Coal 
Min. Co. v. Harris, 65 W. Va. 152, 
63 S. E. 873 ; Ackman v. Potter, 239 
111. 578, 88 N. E. 231; Sewell v. 
Home Ins. Co., 115 N. Y. Supp. 
345, 131 App. Div. 131 ; McCord v. 
Bright, 44 Ind. App. 275, 87 N. E. 
654. It consists of an act and a 
purpose: Shute v. Shute, 82 S. C. 
264, 64 S. E. 145. 

5 Gillen v. Gillen, 238 111. 218, 87 
N. E. 388. See, also, on the ques- 
tion of intent: Maxwell v. Har- 
per, 51 Wash. 351, 98 Pac 756; 
Melvin v. Melvin, 8 Cal. App. 684, 
97 Pac. 696; Walker v. Warner, 31 
App. D. C. 76; Zoerb v. Paetz, 137 
Wis. 59, 117 N. W. 793; Doty v. 



Barker, 68 Kan. 636, 97 Pac. 964; 
Barnhardt v. Anderson, 118 N. W. 
31; Sheldon v. Crane, 125 N. W. 
238. See § 263, ante. 

• Walker v. Warner, 31 App. D. 
C. 76. 

7 Vawter v. Newman, 74 Kan. 
290, 86 Pac. 135; Hale v. Docking, 
6 Kan. App. 283, 51 Pac. 798, af- 
firmed 60 Kan. 856, 55 Pac. 1100; 
Martin v. Cook, 102 Mich. 267, 60 
N. W. 679; Scott v. Michael, 129 
Ind. 250, 28 N. E. 546; Davis v. 
Hess, 103 Mo. 31, 15 S. W. 324; 
Linville v. Greer, 165 Mo. 380, 65 
S. W. 579; Walton v. Drumtra, 152 
Mo. 489, 54 S. W. 233; S. E. & 
H. L. Shepherd Co. v. Shibles, 100 
Me. 314, 61 Atl. 700; Proctor v. 
Maine Cent. R. Co., 96 Me. 458, 
52 Atl. 933; Ballard v. Louisville 
& N. R. Co., 5 S. W. 484; Temple's 
Adm'r v. Wright, 94 Va. 338, 26 
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ever probable they may appear to be, omissions cannot be sup- 
plied by an arbitrary conjecture. 8 The instrument should be 
read by its four corners so as to render the various parts har- 
monious if possible. 9 The intent is to be collected from the 
entire deed and the construction is to be made most strongly 
against the grantor. 1 

§ 264. When deed takes effect. — As delivery is the 
final act necessary to the valid execution of a deed, it follows 
that the d^ed does not take effect until that time. And where 
the date and the day of delivery are different, it takes effect 
from delivery only, and not from date. 2 . "A deed takes effect 
only from the date of its delivery, which may be either actual 
or constructive." 8 Between the same parties, a deed may 
sometimes, for the furtherance of justice, be permitted, in 
its operation, to relate back to the time of a contract for the 
purchase of the land conveyed by the deed ; but this effect will 
not be given to it when wrong would thereby be done to stran- 
gers. 4 In an action to cancel and set aside a recorded deed, on 



S E. 844; King v. Norfolk & W. 
Ry. Co., 99 Va. 625, 39 S. E. 701. 

8 Dismukes v. Wright, 20 N. C. 
346. 

» Hubbard v. Goin, 137 Fed. 822, 
70 C C. A. 320. 

iBolio v. Marvin, 130 Mich. 82, 
89 N. W. 563. 

2 Bank of Healdsburg v. Bail- 
hache, 65 Cal. 327; Harrington v. 
Gage, 6 Vt. 532; Mitchell v. Bart- 
lett, 51 N. Y. 453; Harman v. Ober- 
dorfer, 33 Gratt. 497; Blake v. 
Flash, 44 III. 302; Jackson v. Bard, 
4 Johns. 230, 4 Am. Dec. 267; Mc- 
Dowell v. Chambers, 1 Strob. Eq. 
347, 47 Am. Dec. 539; Anderson v. 
Lewis, 1 Freem. Ch. (Mich.) 178; 
Floyd v. Ricks, 14 Ark. 286, 58 
Am. Dec. 374; Harrison v. Phil- 



lips' Academy, 12 Mass. 456; Fitz- 
gerald v. Goff, 99 Ind. 28; Jackson 
v. Schoonmaker, 2 Johns. 230; Mc- 
Cants v. McConnell, 1 Tread, 190; 
Goodwin v. Whitfield, 5 Ired. 162; 
McDowell v. Chambers, supra; 
Hatch v. Hatch, 9 Mass. 307, 6 
Am. Dec. 67. 

* Turtle v. Turner, 28 Tex. 759, 
733; per Coke, J.; Fairbanks v. 
Metcalf, 8 Mass. 230; Hood v. 
Brown, 2 Ohio, 266; City Bank v. 
McClellan, 21 Wis. 112. 

4 Jackson v. Bard, 4 Johns. 230, 
4 Am. Dec. 267. All stipulations 
contained in a prior contract to 
convey are merged in the deed: 
Slocum v. Bracy, 55 Minn. 249, 43 
Am. St. Rep. 499. And see, also, 
§§ 850 a and 850 b, post 
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the ground that it was never delivered, and that its possession 
was procured by the grantee by fraud, it is held in Colorado 
that, when the grantee is dead, it is not sufficient to make 
the executor a defendant, but the heirs of the grantee must also 
be joined. 5 The instrument has no legal existence as a deed, 
and no person can acquire rights under it where it has passed 
into the grantee's hands without the grantor's intention to 
make it operative. 8 But when a present unconditional delivery 
has been made, the deed becomes immediately operative. 7 
After delivery the deed becomes an executed contract and all 
rights resulting from the transaction are fixed, 8 but, of course, 
the rights of third persons, antedating the delivery are not 
prejudiced. 9 And as an intention to pass title is necessary in 
order to constitute delivery, there is no delivery as to the part 
of the land included in a deed by mistake. 1 

§ 265. Presumption as to time of delivery. — The gen- 
eral presumption is, that a deed was delivered at the time it 
bears date. 2 Where a deed bears date of a certain day, and 



* Snyder v. Voorhies, 7 Col. 296. 
Parol evidence is inadmissible to 
show that a deed given as part of 
a bonus to aid the construction of 
a cable road, delivered, and pur- 
porting to vest the title uncondi- 
tionally, was not to take effect if 
the road was not built on account 
of failure to secure additional sums 
as part of the bonus: Blewett v. 
Front St Cable Ry. Co., (Cir. Ct. 
App.), 49 Fed. Rep. 126; affirmed, 
51 Fed. Rep. 625, 2 C C. A. 415, 
7 U. S. App. 285. 

• Fitzgerald v. Goff, 99 Ind. 28. 
See Jones v. Loveless, 99 Ind. 317. 

7 Conway v. Rock, 139 La. 162, 
117 N. W. 273; Einstein v. Holla- 
day etc. Co., 132 Mo. App. 82, 111 
S. W. 859. 



8 Watkins v. Nugen, 118 Ga. 372, 
45 S. E. 262. And see Beard v. 
White, 120 Ga. 1018, 48 S. E. 400; 
Jones v. Hightower, 107 Ky. 5, 52 
S. W. 826. 

9 Barnes v. Cox, 58 Neb. 675, 79 
N. W. 550. 

1 James v. City of St. Paul, 72 
Minn. 138, 75 N. W. 5. 

« Raines v. Walker, 77 Va. 92; 
Harman v. Oberdorfer, 33 Gratt. 
497; Cutts v. York etc. Co., 18 Me. 
190; Deininger v. McConnel, 47 111. 
228; Hall v. Benner, 1 Pen. & W. 
402, 21 Am. Dec 394; Ellsworth v. 
Central R. R. Co., 34 N. J. L 93; 
Meech v. Fowler, 14 Ark. 29; Har- 
rison v. Phillips' Academy, 12 
Mass. 456; Billings v. Stark, 15 
Fla. 297; Geiss v. Odenheimer, 4 
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is acknowledged on a subsequent day, a difference of opinion 
prevails, as we have seen in the chapter on the formal parts of 
the deed, among courts as to the time at which, in the absence 
of proof, it is to be presumed to have been delivered. In most 
states the rule is adhered to strictly that the date of the deed 
is prima facie evideice of the time of its delivery, and this pre- 
sumption is not allowed to be overcome by showing that it was 
acknowledged on a later day. 8 But in other cases it is held 
that where there is no proof of delivery prior to the acknowl- 
edgment, and the acknowledgment is perfected on a day sub- 



• Yeates, 278, 2 Am. Dec. 407; Col- 
quhoun v. Atkinson, 6 Munf. 515; 
McConnell v. Brown, Litt. Sel. 
Cas. 462, 3 Wash. Real Prop. 286; 
Faulkner v. Adams, 126 Ind. 459; 
Scobey v. Walker, 114 Ind. 254. 
For full discussion of delivery at 
the time of date and conflicting 
rules where the date of the deed 
and the date of the acknowledg- 
ment differ, see §§ 178, 179, ante. 

3 Darst v. Bates, 51 111. 439. See 
Sweetser v. Lowell, 33 Me. 446; 
Jayne v. Gregg, 42 111. 413; Breck- 
enridge v. Todd, 3 T* B. Mon. 52, 
16 Am. Dec. 83; Harris v. Norton, 
16 Barb. 264; Ford v. Gregory, 10 
Mon. B. 175; Robinson v. Gould, 
26 Iowa, 89; McConnell v. Brown, 
Litt. Sel. Cas. 459. In Darst v. 
Bates, supra, Mr. Justice Walker, 
who delivered the opinion of the 
court said: "But the trust deed 
bears date on the 13th day of 
October, 1856, and the notes are by 
it described as bearing even date 
therewith; and, in the absence of 
proof showing that it was executed 
on a different day, the date speci- 
fied will be presumed to be the true 
date of its exection. It is true that 
it was not acknowledged until the 



30th of that month, but that does 
not prove that it had not been 
executed before that time. And 
when it appears that the deed of 
trust and notes did not come to 
the hands of Bates until about the 
3d or 4th of the next November, 
we may readily suppose that, al- 
though previously executed, it 
would only be acknowledged at the 
time the makers desired to forward 
it to Bates." "It is of little im- 
portance," says the court, in Smith 
v. Porter, 10 Gray, 66, 69, "that 
the deed was not acknowledged on 
the same day on which it purports 
to have been executed, but on the 
17th of January, 1806. It is well 
known that in this commonwealth, 
the title to land, followed by a 
corresponding seisin and posses- 
sion, often passes by instruments of 
conveyance which are not duly ac- 
knowledged; and accordingly the 
law will not allow a title to fail 
on account of such omission, but 
has made suitable provision for 
supplying the defect of an acknowl- 
edgment where it is found to ex- 
ist." See Sumners y. Darne, 31 
Gratt. 791. 
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sequent to the date of the deed, the deed must be presumed 
to have been delivered after its date. 4 These decisions proceed 
upon the ground that the acknowledgment of deeds and other 
instruments intended for record precede delivery in the usual 
course of business. The presumption that a deed was de- 
livered on the day of its date cannot prevail against the posi- 
tive averments in the acknowledgments that it was executed 
afterward, where the deed was executed and acknowledged on 
different days by parties living in different counties. 5 The 
presumption, however, as to the time of the delivery is not 
conclusive, and the time at which actual delivery was made 
may be shown by parol evidence. "That the date found in the 
body of the deed is presumptively the date at which it was de- 
livered is not questioned; that this presumption, however, is 
not conclusive, but that the true date of delivery may be 
proved aliunde is also clear." 6 Notwithstanding that the rule 



«Blanchard v. Tyler, 12 Mich. 
339, 86 Am. Dec. 57; Clark v. 
Akers, 16 Kan. 166; Loomis v. Pin- 
gree, 43 Me. 299; Fontaine v. Boat- 
man's etc. Bank, 57 Mo. 553. See 
Eaton v. Trowbridge, 38 Mich. 454; 
Brolasky v. Furey, 12 Phila. 428. 

5 Henderson v. Mayor etc. of 
Baltimore, 8 Md. 352. In that case, 
Tuck, J., said, (p. 358) : "The 
deed bearing date April 19th, exe- 
cuted as a compliance with the con- 
dition on which Shipley signed the 
application, and relied on by the 
appellees as evidence of ratifica- 
tion, cannot be considered as op- 
erative from its date even if it be 
otherwise sufficient to remove the 
objection. Deeds take effect from 
delivery. It is manifest that this 
was executed and acknowledged by 
some of the grantors after the 4th 
of May, and could not have been 
delivered on the day of its date. 



There was no proof as to the de- 
livery other than what appeared 
on the instrument. Being a point 
arising upon its face unconnected 
with parol proof, it was for the de- 
cision of the court: Barry v. Hoff- 
man, 6 Md. 78. Where deeds, as 
in this case, are executed and ac- 
knowledged in different countries, 
and necessarily on different days, 
the presumption arising from the 
date that the instrument was de- 
livered on that day, cannot stand 
against the positive averment in the 
acknowledgment that it was exe- 
cuted afterward." See Van Rens- 
selaer v. Vickery, 3 Lans. 57, where 
it was held that it would not be 
presumed that a deed was delivered 
until the cancelation of the rev- 
enue stamps. 

6 Treadwell v. Reynolds, 47 Cal. 
171; Whitman v. Henneberry, 73 
111. 109. See, also, Fairbanks v. 
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is not uniform in all the states, the weight of authority and 
the better opinion is to the effect that, although a deed may be 
acknowledged on a day subsequent to its date, the date of the 
deed is nevertheless presumed to be the time at which delivery 
was made. Acknowledgment may have been made at a sub- 
sequent time, and as it may be impossible to tell from lapse 
of time when delivery was actually effected, the most satisfac- 
tory presumption to adopt is that the deed was delivered at its 
date, making this the time from which it will be presumed to 
be operative to pass the grantor's title. 7 

§ 266. Verbal admissions. — When it becomes mate- 
rial to inquire whether a deed was delivered at its date or some 
other time, the question to be solved is, when did the parties 
consider that the grantee had unconditional control of the 
deed. 8 Where there is positive evidence that a deed was de- 
livered at its date, and it is shown in addition to this that the 
deed was ready for delivery at that time, and that its delivery 
was practicable, evidence, consisting of verbal admissions, and 
the testimony of prejudiced parties, to establish a delivery at 
a different time, cannot be regarded as convincing in a pro- 
ceeding in equity. 9 But in the case of a forged instrument, 
there is no presumption that it was delivered at its date, or at 
any other particular time. 1 Where a father has executed a 



Metcalf, 8 Mass. 230; Harrison v. 
Phillips' Academy, 12 Mass. 456; 
Barry v. Hoffman, 6 Md. 78; Cook 
v. Knowles, 38 Mich. 316; Saund- 
ers v. Blythe, 112 Mo. 1. 

'Hardin v. Osborne, 60 111. 93; 
Harden v. Crate, 78 III. 533; Ells- 
worth v. Cent. R. R. Co., 34 N. 
J. L. 93; People v. Snyder, 41 N. 
Y. 402. See §§ 179, 181, ante. 

8 McCullough v. Day, 45 Mich. 
554. 

9 McCullough v. Day, supra. 

1 Remington Paper Co. v. 



O'Dougharty, 81 N. Y. 474. If the 
grantor named in the deed receives 
a lease of the property conveyed 
from the grantee, and both take the 
instruments to a bank and place 
them in the custody of the cash- 
ier, with an indorsement to deliver 
lhem to the grantor, and in case of 
her death, to the grantee, and if the 
grantor subsequently speaks of the 
conveyance as the grantee's deed, 
a finding from these facts may be 
made that the deed was delivered, 
and became operative in the gran- 
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deed and placed it on record, and had previously declared his 
intention to convey the land, and said afterward that he had 
conveyed it, and the sons enter into possession of the land and 
make improvements upon it, the delivery and acceptance of 
the deed are sufficiently shown. 2 Declarations of a grantor 
that he had given his boys the land are admissible as against 
interest on an issue as to delivery. 8 And, generally, it may be 
said that as a deed does not show upon its face a delivery, evi- 
dence thereof must ordinarily come from without the deed. 
Hence parol evidence thereof must necessarily be admitted 
when the question of delivery arises. It is often difficult to 
determine to what extent, however, it is admissible. 4 One 
of two joint owners of land induced the other to deliver to 
him a deed by a false and fraudulent promise that he would 
sell the land at its true value, pay off an incumbrance resting 
on the land and account to his co-owner for the balance, or, 
if he should fail to find a purchaser, that he would procure a 
new loan and pay off the existing incumbrance. But, instead 
of doing this, he claimed the property as his own. The court 
denominated the transaction a fraud which entitled the grantor 
to a cancellation of the deed. Relief was granted on account 
of the fraud of the grantee in securing possession of the deed 
and not merely on account of the breach of the verbal prom- 
ise made by the grantee. 6 

§ 267. Possession of deed surreptitiously obtained. — 

A deed which has been surreptitiously and fraudulently ob- 
tained from the grantor without his knowledge or consent, 
does not, even as against a subsequent purchaser without no- 



tor's lifetime: Martin v. Flaharty, 
13 Mont. 96, 19 L.R.A. 242, 40 
Am. St. Rep. 415. 

2 Williams v. Williams, 148 111. 
426. 

8 Chew v. Jackson, 45 Tex. Civ. 
App. 656, 102 S. W. 427. And see 
.Deeds. Vol. 1.— 26 



Davis v. Davis, 17 Tex. Ct. Rep. 
286, 98 S. W. 198. 

4 Whitney v. Dewey, 10 Idaho, 
633, 69 L.R.A. 572, 80 Pac. 1117. 

5 Jones v. McElroy, 134 Ga. 857, 
68 S. E. 729. 
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tice, transfer title. 6 "A deed purloined or stolen from the 
grantor, or the possession of which was fraudulently or wrong- 
fully obtained from him without his knowledge, consent, or 
acquiescence, is no more effectual to pass title to the supposed 
grantee, than if it were a total forgery, and an instrument of 
the latter kind had been spread upon the record. The only 
question which can ever arise to defeat the title of the sup- 
posed grantor in such cases, is whether he was guilty of neg- 
ligence in having made, signed, and acknowledged the instru- 
ment, and in suffering it to be kept or deposited in some place 
where he knew the party named as grantee might, if so dis- 
posed, readily and without trouble obtain such wrongful pos- 
session of it, and so be enabled to deceive and defraud inno- 
cent third persons. It might possibly be that a case of that 
kind could be presented where the negligence of the supposed 
grantor in this respect was so great, and his inattention and 
carelessness to the rights of others so marked, that the law 
would on that account estop him from setting up his title as 
against a bona fide purchaser for value under such deed." 7 



« Gould v. Wise, 97 Cal. 532; 
Fitzgerald v. Goff, 99 Ind. 28; Hen- 
ry v. Carson, 96 Ind. 412; Stokes 
v. Anderson, 118 Ind. 533, 4 L.R.A. 
313. See, also, Healey v. Seward, 
5 Wash. 319, 31 Pac. Rep. 874; 
Steel v. Miller, 40 Iowa, 402; Huey 
v. Huey, 65 Mo. 689; Hulton v. 
Smith, 88 Iowa, 238; Woodman v. 
Coolbroth, 7 Greenl. 181; Stevens 
v. Castel, 63 Mich. 111. Where 
possession of the deed is procured 
from the grantor by fraud or with- 
out his consent, no delivery is ef- 
fectuated: Lundy v. Mason, 174 111. 
505, 51 N. E. 614; White v. Holder, 
118 S. W. 995; Schaefer v. Pur- 
viance, 160 Ind. 63, 66 N. E. 154; 
Barnes v. Barnes, 113 La. 435, 85 
N. W. 629; Arnold's Heirs v. Ar- 



nold, (Ky.) 82 S. W. 606; Gard- 
iner v. Gardiner, 134 Mich. 90, 95 
N. W. 973; McNicholas v. Moran, 
204 Pa. 165, 53 Atl. 766; Clauer v. 
Clauer, 22 Pa. Super. Ct. 395; 
Holmes v. Mining Co., 5 Cal. App. 
659, 91 Pac. 160, citing text § 267; 
Burns v. Kennedy, 49 Ore. 388, 90 
Pac. 1102, citing text § 267. 

7 Per Dixon, C. J., in Tisher v. 
Beckwith, 30 Wis. 55, 11 Am. Rep! 
546THenry v. Carson, 96 Ind. 412. 
In Everts v. Agnes, 4 Wis. 343. 65 
Am. Dec. 314; where it was held 
that the fraudulent procurement of 
a deed deposited as an escrow from 
the depositary, by the grantee, will 
not pass the title, and that a sub- 
sequent purchaser of the grantee 
for a valuable consideration, with- 
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Where the grantor hands a deed not dated or acknowledged, 
to the grantee this request for examination and it is un- 
derstood that the parties were to meet later and complete the 



out notice, derives no title, and is 
not entitled to protection, Smith, 
J., in delivering the opinion of the 
court, said (p. 350) : "We think 
that there can be no doubt that the 
fraudulent means used by Agnes to 
get possession of the deed from 
Zettler, the depositary, are such 
as effectually preclude him from 
deriving any benefit from it. The 
testimony in this branch of the 
case is satisfactory. The deed was 
left with Zettler as an escrow, with 
instructions not to be delivered un- 
til certain securities should be giv- 
en by Agnes. Until the perform- 
ance of the condition, it was, and 
must remain, a mere scroll in writ- 
ing, of no more efficacy than any 
other written scroll; but when, up- 
on the performance of the condi- 
tion, it is delivered to the grantee 
or his agent, it then becomes a deed 
to all intents and purposes, and the 
title passes from the date of the 
delivery. The delivery to be valid 
must be with the assent of the 
grantor. These are familiar prin- 
ciples, and do not require the ci- 
tation of authorities to sustain 
them. If the grantee obtain pos- 
session of the escrow without per- 
formance of the condition, he ob- 
tains no title thereby, because there 
has been no delivery with the as- 
sent of the grantor, which assent 
is dependent upon compliance with 
the condition. The assent of the 
latter is withheld until the condi- 
tion is performed. The obtaining 
of it by fraud, larceny, or any 



means short of the performance of 
the condition, is against the assent 
of the grantor, and as this assent 
is essential to delivery, and a de- 
livery is essential to the validity of 
the deed, it is difficult to perceive 
how Agnes ever obtained any title 
whatever to the premises, and, of 
course, equally difficult to perceive 
how he could convey any by any 
conveyance which he might execute 
to another. The recording of an 
escrow does not make it a deed. 
Suppose Zettler had procured the 
deed to be recorded, and Swift had 
purchased of Agnes on the faith of 
the recoord title, without any de- 
livery of the deed to Agnes, will 
it be claimed that Swift in such 
case would have obtained title? 
How is the case made better by 
the wrongful possession of the es- 
crow by Agnes, obtained without 
the consent of Everts, and hence, 
without any delivery to him? It is 
true, all this might be done, and 
Swift, the purchaser, be quite in- 
nocent of any wrong. It is also 
true, that either Everts or Swift 
must suffer by the fraud of Agnes, 
the latter being unable to make rep- 
aration. But which has the prior 
or superior equity? Everts asks 
that he shall not be divested of his 
estate without his consent. Swift 
asks not only that Everts may be 
thus divested, but that he, himself, 
may be invested with it. It is quite 
apparent that the superior equity 
is with him who had the original 
title, with which he has never vol- 
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untarily parted. Swift has his rem- 
edy upon the covenants of his deed 
from Agnes. But were the equi- 
ties equally balanced, the legal title 
must prevail; that the legal title 
never passed from Everts, we think 
is clear both from reason and au- 
thority : 4 Kent's Com. 459, 5 
Greenl. Cruise, tit. Deed, 45, 46; 
Jackson v. Catlin, 2 Johns. 248, 8 
Johns. 429, 431, 3 Am. Dec. 415; 
Frost v. Beekman, 1 Johns. Ch. 
296; Jackson v. Howland, 6 Wend. 
666; Carr v. Hoxie, 5 Mason, 60; 
Jackson v. Sheldon, 9 Shep. 569; 
Robbins v. Bellas, 2 Watts, 359, 1 
Story's Eq. Juris. §§ 75, 76; Somes 
v. Brewer, 2 Pick. 184, 13 Am. Dec. 
406; Worcester v. Eaton, 11 Mass. 
373, 13 Mass. 371, 7 Am. Dec. 155. 
But it is contended that Swift is 
entitled to protection as a bono fide 
purchaser without notice. This has 
been a point of some difficulty. We 
have not been referred to, nor have 
we been able to find, an authority 
directly in point. We are aware 
that courts of equity go to great 
lengths to protect a bona fide pur- 
chaser for a valuable consideration 
without notice. The plaintiff can- 
not set up the fraud of his graniee 
in procuring a conveyance to de- 
feat the title of a subsequent bona 
fide purchaser. But such, and all 
the cases referred to, differ from 
the case at bar, in the important 
fact that in all of them the con- 
veyance was perfected by the vol- 
untary act and with the assent of 
the grantor. He made the sale. 
He executed and delivered the 
deed, or caused the same to be 
done. All these acts were perfect- 
ly voluntary on his part, and no 
matter what fraudulent representa- 



tions may have induced him to do 
these acts, an innocent third per- 
son shall not be made to bear his 
misfortune, or suffer for his credul- 
ity. Cases of this kind are nu- 
merous, and the principle on which 
they all depend is an equitable one. 
But they all depend, nevertheless, 
upon the fact that the party vol- 
untarily parted with his property, 
and executed and delivered the evi- 
dences of its alienation. No so, 
however, in the case of a forged 
or stolen deed. The reason is obvi- 
ous. In the latter case there is no 
assent of the alleged grantor. 
There is no delivery. It is er- 
roneous to suppose that Everts de- 
livered the deed to Zettler, for 
Agnes, and thus made Zettler his 
agent, and is therefore hound by 
his acts. If the depositary of an 
escrow can be considered the agent 
of the depositor at all (which we 
very much doubt), he is only such 
within the scope of his authority. 
He is as much the agent of the 
grantee as of the grantor. He 
holds the scroll for both, to be de- 
livered on the performance of the 
condition. He is as much bound 
to deliver the deed on performance 
of the condition, as he is to with- 
hold until performance. The act 
of delivery cannot be considered 
the act of the grantor until the 
condition be complied with. With- 
out such compliance there is no as- 
sent to the delivery. To obtain 
the deed or scroll from the de- 
positary without such compliance, 
is as much against the assent of the 
grantor, as it would be to take it 
from the desk or drawer where the 
grantor had deposited it, without 
his knowledge or consent. It 
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bargain, the transaction so far as it involves the passing of the 
title by an operative conveyance is incomplete and hence, 
there is no delivery of the deed. 8 So also attention may 
be called to a similar case in which a wife executed two 
deeds to her husband, and, on his representation that they 
would not possess any validity until recorded, and on his prom- 
ise that he would not have them recorded unless he survived 
her, placed them in his possession. There was under these 
circumstances no delivery. 9 An owner of land signed and ac- 
knpwledged a deed in which the name of the grantee was not 
inserted and handed it to a person with whom the owner had 
been negotiating for the purpose of showing it to a friend, 
who, he asserted, was going to advance a part of the purchase 
money. Instead of returning the deed, the person to whom it 
was intrusted inserted his own name as grantee, took it to a 
bank, from which he borrowed money and to which he exe- 
cuted a mortgage to secure the loan. The officers of the bank 



would seem, therefore, that there 
is a great and fundamental distinc- 
tion between the case where by 
fraudulent representations a per- 
son is induced to execute and de- 
liver a deed, and one where the 
deed or scroll is obtained from a 
depositary, without the knowledge 
or consent of the depositor or com- 
pliance with the conditions on 
which the delivery depends. It 
would seem that where a deed de- 
posited as an escrow is obtained 
without performance of the condi- 
tions by operating upon the fears 
or credulity of the depositary, or by 
fraudulent collusion with him, or 
by the other undue means, it bears 
a closer analogy in principle to the 
case of a forged or stolen deed 
than it does to that of a fraud prac- 
ticed directly upon the grantor, by 
means of which he is induced to 



deliver it. In the latter case, the 
legal title passes, and a subsequent 
bona fide purchaser is protected. In 
the former, no title passes whatev- 
er, and a subsequent purchaser is 
not protected. In the one class of 
cases there is the voluntary assent 
of the grantor; in the other, there 
is no assent at all. If this reason- 
ing be correct, the better opinion 
would seem to be, that the fraudu- 
lent procurement of a deed, depos- 
ited as an escrow, from the deposi- 
tary by the grantee named in the 
deed, would not operate to pass the 
title, and that a subsequent pur- 
chaser for a valuable consideration 
without notice would derive no tf- 
tle, and would not be protected." 

» Curry v. Colburn, 99 Wis. 319, 
74 N. W. 778. 

*Kenney v. Parks, 137 Cal. 527, 
70 Pac. 556. 
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and its attorneys had no knowledge of the fraud and acted in 
the utmost good faith. It was held that there was no delivery 
of the deed with the intention of passing the title and, hence, 
it had no validity nor was there any estoppel against the grant- 
or. 1 As the change in the name of the grantee makes the deed 
different from that which was executed, the alteration is ma- 
terial. 2 Speaking generally, it may be said that the integrity 
of the deed or contract as the one executed by the maker, is 
destroyed by any unauthorized change in it. It then ceases to 
be his deed or contract. 8 But this rule does not apply where 
the alteration has been made by a stranger to the instrument. 4 



iWestlake v. Dunn, 184 Mass. 
260, 68 N. E. 212, 100 Am. St. Rep. 
557. 

a Abbott v. Abbott, 189 111. 488, 
50 N. E. 558, 82 Am. St. Rep. 470; 
Hollis v. Harris, 96 Ala. 288, 11 So. 
377; Simpkins v. Windsor, 21 Or. 
382, 28 Pac. 72. 

* Walsh v. Hunt, 120 Cal. 46, 39 
L.R.A. 697, 52 Pac. 115; Brown v. 
Straw, 6 Neb. 536, 29 Am. Rep. 
369; Fisherdick v. Hutton, 44 Neb. 
122, 62 N. W. 488; Bay v. Shrader, 
50 Miss. 326; Hollis v. Harris, 96 
Ala. 288, 11 So. 377; Angle v. 
Northwestern Life Ins. Co., 92 U. 
S. 330, 23 L. ed. 556; Hayes v. 
Wagner, 89 111. App. 390; Lemay 
v. Williams, 32 Ark. 163; Stewart 
v. Preston, 1 Fla. 10, 44 Am. Dec. 
621; American Publishing Co. v. 
Fisher, 10 Utah, 147, 37 Pac. 259; 
Mater v. American Nat. Bank, 8 
Colo. App. 325, 46 Pac. 221 ; Arm- 
strong v. Penn, 105 Ga. 229, 31 
S. E. 258; Warpole v. Allison, 4 
Houst. 322; Gardiner v. Harback, 
21 111. 129; Hayes v. Wagner, 89 
111. App. 390; Portsmouth Bank v. 
Wilson, 5 App. Dec. (D. C.) 18; 
Kingan v. Silvers, 13 Ind. App. 80, 
37 N. E. 413; Noll v. Smith, 64 Ind. 
511, 31 Am. Rep. 131; Johnson v. 



Moore, 33 Kan. 90, 5 Pac. 406; 
Yeager v. Musgrove, 28 W. Va. 
90; Hagan v. Merchants Ins. Co., 
81 Iowa, 321, 46 N. W. 1114, 25 
Am. St. Rep. 493; Phoenix Ins. Co. 
v. McKeman, 100 Ky. 97, 37 S. 
W. 490; Greenfield Sav. Bank v. 
Stowell, 123 Mass. 196, 25 Am. Rep. 
67; Citizens Nat. Bank v. Rich- 
mond, 121 Mass. 110; Renville Co. 
v. Gray, 61 Minn. 242, 63 N. W. 
635; McMillin v. Hefferlin, 18 
Mont. 385, 45 Pac. 548; Owings v. 
Arnot, 33 Mo. 406; Haines v. Den- 
nett, 11 N. H. 180; Long v. Ma- 
son, 84 N. C. 15; Colson v. Arnot, 
57 N. Y. 253, 15 Am. Rep. 496; 
National Ulster Bank v. Madden, 
114 N. Y. 280, 21 N. E. 408, 11 Am. 
St Rep. 633; Wills v. Wilson, 3 
Or. 308; Neff v. Homer, 63 Pa. St. 
327, 3 Am. Rep. 555; Landauer v. 
Implement Co., 10 S. D. 205, 72 
N. W. 467; Plyler v. Elliott, 19 S. 
C. 257; McDaniel v. Whitsett, 96 
Tenn. 10, 33 S. W. 567. 

♦Walsh v. Hunt, 120 Cal. 46, 39 
L.R.A. 697, 52 Pac. 115; Langen- 
bergor v. Kroeger, 48 Cal. 147, 17 
Am. Rep. 418; Davis v. Carlisle, 
6 Ala. 707; Smith v. United States, 
2 Wall. 219, 17 L. ed. 788; Wylie v. 
Missouri Pac. Ry. Co., 41 Fed. 623; 



chap, xn.] 



DELIVERY OF DEEDS. 



407 



A delivery is not dispensed with by the grantee securing pos- 
session of a deed without the knowledge or consent of the 
grantor, 5 nor on the same principle can a delivery be said to 
have been made where a deed undated and unacknowledged 
was placed in the hands of the grantee for examination with 
the understanding that at a subsequent time the transfer was to 
be completed. 6 A mere delivery of possession is not sufficient 
but there must also be an intent that the deed shall become 
operative. Where a wife executed a deed to her husband, and 
both parties understood that it could not be effective until 
recorded and agreed that it should not be recorded until after 
the death of the wife, should she die first, and that if the hus- 



Andrews v. Callaway, 50 Ark. 358, 
7 S. W. 449; Lowremore v. Berry, 
19 Ala. 130, 54 Am. Dec. 188; Nic- 
hols v. Johnson, 10 Conn. 192; An- 
drews v. Burdick, 62 Iowa, 714, 16 
N. W. 275; Malhias v. Lathers, 99 
Iowa, 18, 68 N. W. 499; Orlando 
v. Gooding, 34 Fla. 244, 15 So. 
770; Vogle v. Ripper, 34 111. 100, 
85 Am. Dec. 298; Condict v. Flow- 
er, 106 III. 105; Collins v. Make- 
peace, 13 Ind. 448; Piersol v. 
Grimes, 30 Ind. 129, 95 Am. Dec. 
673; John v. Hatfield, 84 Ind. 75; 
Lee v. Alexander, 48 Ky. 25, 48 
Am. Dec. 412 ; Chessman v. Whitte- 
more, 40 Mass. 231; Russell v. 
Reed, 36 Minn. 376, 31 N. W. 452; 
Wickes v. Caulk, 5 Har. & J. 36; 
State v. Manhattan Min. Co., 4 
Nev. 318; White Machine Co. v. 
Dakin, 86 Mich. 581, 13 L.R.A. 313, 
49 N. W. 583; Craft v. White, 36 
Miss. 455; Medlin v. Platte Co., 8 
Mo. 235, 40 Am. Dec 135; Kelly 
v. Thuey, 143 Mo. 422, 45 S. W. 
300; Consaul v. Sheldon, 35 Neb. 
247, 52 N. W. 1104; Perkins Wind- 
mill Co, v. Tillman, 52 Neb. 652, 



75 N. W. 1098; Gordon v. Robert- 
son, 48 Wis. 493, 4 N. W. 579; 
Whitlock v. Mancieh, 10 Or. 166; 
Chesley v. Frost, 1 N. H. 455; Eliz- 
abeth v. Force, 29 N. J. Eq. 587; 
Hunt v. Gray, 35 N. J. L. 227, 10 
Am. Rep. 232; Ruby v. Talbott, 5 
N. Mex. 251, 3 L.R.A. 724, 21 Pac. 
72; Waring v. Smyth, 2 Barb. Ch. 
119, 47 Am. Dec 299; Rees v. Ov- 
erbaugh, 6 Cow. 746; Martin v. 
Tradesmen's Ins. Co., 101 N. Y. 
498, 5 N. E, 338; Tutt v. Thornton, 
57 Tex. 35; Neff v. Homer, 63 Pa. 
St. 327, 3 Am. Rep. 555; Sykes v. 
Gerber, 98 Pa. St. 179; Organ v. 
Allison, 68 Tenn. 459; Port Huron 
etc Co. v. Sherman, 14 S. D. 461, 
85 N. W. 1008; Newell v. May- 
berry, 3 Leigh, 250, 23 Am. Dec. 
261; Murray v. Peterson, 6 Wash. 
418, 4 N. W. 579; Yeager v. Mus- 
grave, 28 W. Va. 90; Gordon v. 
Robertson, 48 Wis. 493. 

SLundy v. Mason, 174 III. 505, 
51 N. E. 614. 

6 Curry v. Colburn, 99 Wis. 319, 
74 N. W. 77a 
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band should die first, the deed should be returned to her, the 
possession of the deed by the husband is not sufficient to 
constitute a delivery. 7 So, if during the illness of a wife, deeds 
are taken from her possession without her knowledge or con- 
sent, which she has executed to her husband, not to be deliv- 
ered until her death, intending to convey the title to him, if she 
should die first, there is no delivery and she still retains the 
title. 8 Title does not pass where a vendee under an executory 
contract obtained possession of the deed and filed it in the re- 
corder's office, without the vendor's consent and without pay- 
ing the purchase price. 9 If the grantee obtains the deed 
fraudulently as by promising to return it and then inserting 
his name as grantee, no title passes. 1 

§ 268. Ratification of deed so obtained. — Where pos- 
session has been obtained surreptitiously of a deed which had 
never been delivered, it requires an express ratification, or at 
least an acquiescence, after a knowledge of all the facts of 
such a character as would create a presumption of an express 
ratification to give force and effect to the deed. A deed thus 
obtained is considered to possess no greater validity than it 
would have if forged. Where reliance is placed upon the stat- 
ute of limitations, possession for the full statutory time must 
be made out, and possession does not of itself raise the pre- 
sumption of ratification. 2 A delivery, however, may be ef- 
fected in law, where the grantor still retains the physical pos- 
session of the deed. A husband desiring to obtain an exten- 
sion of time from his creditor, executed a deed to his wife, 
for the purpose of having her exhibit it to the creditor to cre- 
ate in his mind the impression that she owned the property. 



'Kenney v. Parks, 137 Cal. 527, 
70 Pac. 556. 

8 Gardiner v. Gardiner, 95 N. W. 
973. 

9 Schaefer v. Purviance, 160 Ind. 
63, 66 N. E. 154. 



1 Westlake v. Dunn, 184 Mass. 
260, 68 N. E. 212. Sec, also, Lun- 
dy v. Mason, 174 111. 505, 51 N. E. 
614; Barns v. Barns, 113 Iowa, 435. 
85 N. W. 629. 

2 Hadlock v. Hadlock, 22 111. 384. 
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The husband deposited the deed with his other papers in the 
house where the wife had access to it, so that she might use it 
for the purpose designed, and she placed it on record. The 
court held that the legal control must be regarded as having 
been delivered to her, and this was equivalent to a delivery in 
law. 3 The evidence in an action by the grantor to cancel a 
deed on the ground that it was delivered without his author- 
ity, is insufficient to establish plaintiff's claim, where such evi- 
dence shows that he ratified the transaction. 4 As the grantor 
aft^r complete knowledge of the facts may ratify the wrongful 
taking of a deed, and validate the delivery. 55 But the grantor 
should know of the fraud to render an act effective as a ratifi- 
cation. 6 If the grantor has ratified the transaction he 



»Gage v. Gage, 36 Mich. 229. 
Chief Justice Cooley says: "The 
testimony regarding the actual de- 
livery of the deed by the husband 
to the wife is conflicting, but from 
all the evidence it is perfectly clear 
that whether the deed was actuallv 
placed in the wife's hands or not, it 
was deposited where she could 
make use of it for the very purpose 
for which it was made. The ac- 
tual custody was as much in her as 
in him, and as it was understood 
that she was to make use of it on 
occasion to show ownership in her- 
self, the legal control must be re- 
garded as delivered to her. And 
the act of the wife in taking the 
deed and placing it upon record, 
though it may not have been with- 
out the husband's knowledge, was 
in itself no wrong, if delivery in 
fact or in law had previously been 
made. We think a delivery in law 
is shown, and this is an end of 
the case. Fraud in procuring the 
deed is not relied upon, and com- 
plainant, having planted himself on 



the nondelivery, must fail when de- 
livery is made out. He has execut- 
ed a conveyance for the illegal 
purpose of delaying his creditor in 
the collection of his demand, and 
if the party he trusts in his unlaw- 
ful attempt defrauds him, he must 
bear the consequences. Courts can- 
not occupy themselves with adjust- 
ing equities between wrongdoers. 
When parties associate for an un- 
lawful purpose they must calculate 
in advance the probabilities of bad 
faith, towards each other, and must 
expect no assistance of the law 
against each other's frauds." A 
deed placed in the hands of a 
stranger for safe-keeping is not de- 
livered, and if lie gives it to the 
grantee, it is not a valid delivery: 
Barlow v. Hinton, 1 Marsh. A. K. 
97. But see Berry v. Anderson, 22 
Ind. 41. 

4 Harkness v. Cleaves, 113 la. 
140, 84 N. W. 1033. 

5 Whitney v. Dewey, 10 Idaho, 
633, 69 L.R.A. 572, 80 Pac. 1117. 

6 Westlake v. Dunn, 184 Mass. 
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cannot maintain an action to cancel the deed. 7 A ratification 
renders the deed as effective as though there had been a valid 
delivery. 8 

§ 268a. Manner or ratification. — A grantor may ratify 
a deed surreptitiously obtained in any manner showing his de- 
sire and intention to ratify as, for instance, by acting as agent 
of the grantee, in renting the land, accounting to him for the 
proceeds, and paying the taxes in the grantee's name. And 
where such acts have continued for several years, the grantor 
will not be allowed to urge that a doubt as to his legal rights 
induced him to make such ratification. 9 But the ratification 



260, 68 N. K 212, 100 Am. St. Rep. 
557. 

7 Harkness v. Cleaves, 113 Iowa, 
140, 84 N. W. 1033. 

8 Van Anken v. Mizner, 2 Neb. 
(Utiof.) 903, 93 N. W. 1121; re- 
versing 2 Neb. (Unof.) 899, 90 N. 
W. 637. In that case the owner ex- 
ecuted a deed, and took from the 
grantee a lease for a life estate, 
holding possession of both docu- 
ments. The grantee acquired pos- 
session of the deed and without the 
knowledge or consent of the gran- 
tor placed it on record, which fact 
the grantor ascertained after the 
grantee's death when he filed his 
lease for record, and the court held 
that filing the lease for record was 
as effectual to validate the deed as 
a formal delivery. The facts in 
a case in Iowa were that a deed was 
executed by a mother to the wife 
of her son to enable him to secure 
a loan, to be returned if the loan 
was not made, and the wife, for 
the purpose of protecting the moth- 
er in case of the former's death, 
executed a deed to her husband; 



the wife fraudulently caused the 
deed to her to be recorded, and the 
husband then handed the mother 
the deed executed to him by his 
wife, and also executed a separate 
deed to his mother, both of which 
she recorded. After the son's 
death the wife commenced a suit 
to quiet title and the court held 
that the fact that the mother took 
the deeds and recorded them did 
not estop her from setting up the 
claim that there was no delivery 
by her of the deed to the wife. 
Barnes v. Barnes, 113 la. 435, 85 
N. W. 629. See, also, as to ratifi- 
cation of unauthorized delivery; 
Jackson v. Badham, 162 Ala. 484, 
50 So. 131; Lowman v. Nye, 31 
Nev. 306, 102 Pac. 967. 

*>McNulty v. McNulty, 47 Kan. 
208. See, also, Colton v. Gregory, 
10 Neb. 125; Hadlock v. Hadlock, 
22 III. 384; Waddell v. Latham, 
71 Miss. 351, 42 Am. St Rep. 467; 
Holbrook v. Chamberlin, 116 Mass. 
155, 17 Am. Rep. 146; Tucker v. 
Allen, 16 Kan. 312; Titus v. Phil- 
lips, 18 N. J. Eq.' 541. 
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must be made by the grantor with full knowledge of his rights, 
because if the ratification has been secured by means of mis- 
representation and undue influence, and the grantor has no 
independent advice and is ignorant of his rights, the ratifica- 
tion will not have the effect of validating the deed. 1 A judg- 
ment against the grantee for the purchase money is a ratifi- 
cation. 9 The grantor's declarations manifesting his acqui- 
escence in the delivery are admissible in evidence to show rati- 
fication. 8 The retention by the grantor of the whole or a part 
of the purchase money, with knowledge of the facts, will be 
considered as a ratification. 4 The grantor may be held to 3 
ratification by his negligence, as for instance permitting the 
grantee to enter into possession 5 or wher* he leases the land 
from the grantee. 6 

§ 268. Ratification question of fact. — The question 
whether the grantor ratified the delivery, as against a mort- 
gagee from the grantee relying upon the deed, is one that 
may be submitted to a jury. 7 Retaining the money obtained 
upon an exchange of land is equivalent to a ratification. 8 But 
if a deed is kept in a trunk to which the grantee had access and 
from which he purloined it, the grantor is not guilty of such 
negligence as to prevent him from asserting the want of de- 
livery; 9 nor if the deed had been kept in the drawer of an 



1 Martling v. Martling, 47 N. J. 
Eq. 122. The grantor may ratify 
a wrongful taking of a deed after 
he had full knowledge of the tak- 
ing and thereby perfect the deliv- 
ery: Whitney v. Dewey, 10 Idaho, 
633, 69 L.R.A. 572, 80 Pac 1117; 
Phelps v. Pratt, 225 111. 85, 9 L.R. 
A.(N.S.) 945, 80 N. E. 69. 

8 Chamberlain v. Woodward, 22 
Hun, 440; Eichlor v. Holroyd, 15 
111. App. 657. 

8 Parker v. Hill, 8 Met. 447. 

4 Cotton v. Gregory, 10 Neb. 125, 
4 N. W. 939. But see Hamill v. 



Thompson, 3 Colo. 518. Where a 
demand for payment of the balance 
of the purchase money was held 
not to be a ratification. 

5 Quick v. Milligan, 108 Ind. 419, 
9 N. E. 392, 58 Am. Rep. 49. 

9 Knaggs v. Mastin, 9 Kan. 532. 

7 Dixon v. Bristol Sav. Bank, 102 
Ga. 466, 31 S. R 96, 46 Am. St. 
Rep. 193. 

8 Harkness v. Cleaves, 113 Iowa, 
140, 84 N. W. 1033. 

9 Tisher v. Beckwith, 30 Wis. 55, 
11 Am. Rep. 546. 
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organ from which it was surreptitiously abstracted by the 
grantor's step-daughter, who constituted a part of his house- 
hold, is the grantor guilty of negligence. 1 

§ 268c. Ratification of delivery of deed placed in es- 
crow. — If a grantee surreptitiously obtains the possession 
of a deed deposited in escrow without complying with the con- 
ditions, the fact that the grantor assumed possession of other 
property which the grantee transferred to him by way of ex- 
change, will not operate as a ratification because the grantor 
had the right to take possession immediately but the grantee 
was not authorized to secure the deed running to him until 
the conditions attached to the delivery in escrow had been 
complied with. 2 But if a deed placed in escrow is taken from 
the custody of the depositary for the inspection of the gran- 
tee's attorney, and the grantee fails to comply with the con- 
ditions of the escrow, his conveyance to an innocent purchaser 
will not estop the grantor from showing the want of proper 
delivery. 8 Or, if the depositary, himself wrongfully, delivers 
the deed to the grantee who places it on record, the grantor 
is not estopped to show the invalidity of the deed as against 
an innocent mortgagee. 4 If the depositary erases the name of 
a grantee in a deed and inserts that of another, the grantor 
may set up the invalidity of the deed. 6 But if a husband 
named as grantee in a deed executed by his wife forcibly ob- 
tains possession of it, places it on record and remains for a 
number of years in the open possession of the property de- 
scribed, his conveyance subsequently to an innocent vendee 

1 Garner v. Risinger, 35 Tex. Civ. * Houston Land & T. Co. v. Hub- 

App. 378, 81 S. W. 343. bard, 37 Tex. Gv. App. 546, 85 S. 

« Jackson v. Lynn, 94 Iowa, 151, W. 474. 

62 N. W. 704, 58 Am. St. Rep. 5 Hollis v. Harris, 96 Ala. 288, 

386. 11 So. 377. 

3 Berry v. Anderson, 22 Ind. 36i 
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will pass a good title as against his wife. 8 If a grantor with- 
out delivering the deed to the grantee has it placed on record, 
and then delivers it to a third person to hold in escrow, and if 
the grantee without complying with the conditions conveys to 
a purchaser acting in good faith, the latter will acquire title as 
the grantor will be estopped by his negligence. 7 Although a 
grantee may secure a deed not delivered to him and cause it 
to be recorded the grantor may ratify the transaction by in- 
ducing the grantee to assert title in himself and to incur obli- 
gations on the belief that his title is valid. 8 A grantor may be 
estopped by the act of his agent in delivering a deed in violation 
of the trust placed in him on the principle that he should bear 
the loss and not an innocent person. 9 While a grantor whose 
deed has not been delivered or has been obtained from him 
by deceit or fraud, may assert its invalidity on the ground 
that delivery was essential to its full effect, and that he never 
gave his assent to the act necessary to make it effective, still 
like any other transaction he may give his assent afterwards. 
If he expressly gives it, of course, no question can arise. But 
he may give it impliedly by his conduct. His assent to the 
nondelivery may be presumed under certain circumstances, and 
when such conduct is sufficient to show a ratification the in- 
validity arising from nondelivery is fully cured. 

§ 268d. Estoppel of grantor by allowing deed to re- 
main on record. — There is some contrariety in the de- 
cisions as to whether a grantor who allows an undelivered deed 

6 Murphy v. Ganey, 23 Utah, 633, Knaggs v. Mastin, 9 Kan. 532; 

66 Pac. 190. ' Simson v. Bank of Commerce, 120 

'Equitable Mortgage Co. v. But- N. Y. 623, 23 N. E 1152, 43 Hun, 

ler, 105 Ga. 555, 31 S. E. 395. For 156. 

other cases of estoppel see West- 8 Phelps v. Pratt, 225 111. 85, 9 

lake v. Dunn, 184 Mass. 260, 68 N. L.R.A.(N.S.) 945, 80 N. E. 69, 

E. 212, 100 Am. St. Rep. 557; citing Devlin on Deeds, § 268a. 
Whitney v. Dewey, 10 Idaho, 633, 9 Schurtz v. Colvin, 55 Ohio St. 

69 L.R.A. 572, 80 Pac. 1117; 274, 45 N. E. 527. 
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to remain on record without taking any steps to have it re- 
moved, is estopped as against a bona fide purchaser from as- 
serting its nondelivery and for the purpose of defeating the 
title of such purchaser. It is asserted on one hand that if a 
deed is not delivered to the grantee he acquires no title and 
any person to whom he may convey can acquire no title ; 1 and, 
consequently, that those who succeed to the owner's title are 
not estopped by the fact that they have failed to remove the 
deed from the record from disputing the title of one who 
buys on the faith of the correctness of the record. 8 

§ 268e. Weight of authority. — But the weight of au- 
thority is the other way. It is but an application of the well 
known principle that an owner cannot stand by and see an- 
other part with a consideration in the belief that he is ac- 
quiring a good title from one who professes to be the owner. 
For instance, if a person holds a deed to land which has not 
been recorded and standing by, permits the land to be sold as 
if it were the property of the grantor, allowing the purchaser 
to pay the purchase money, under the belief that he is se- 
curing a good title, the holder of such unrecorded deed will 
be estopped from asserting his title. 3 Proceeding now to the 
question where an undelivered deed is nevertheless placed on 
record with the grantor's knowledge, the rule sustained by the 
weight of authority is that if the grantor acquiesces in the 
truth of the record, he must be held, in the absence of notice 
to a bona fide purchaser, to have ratified the delivery. He will 



1 Alabama Coal & C. Co. v. Gulf 
Coal & C. Co., 145 Ala. 228, 7 
L.R.A.(N.S.) 712, 40 So. 397. 

» Alabama Coal & C. Co. v. Gulf 
Coal & C. Co., supra. 

8 Saunderson v. Ballance, 55 N. 
C 322, 67 Am. Dec. 218; Sherrill v. 
Sherrill, 73 N. C. 8. See to same 



effect, Guffey v. O'Reiley, 88 Mo. 
418, 57 Am. Rep. 4^4; Osborn v: 
Elder, 65 Ga. 360; Money v. Rick- 
etts, 62 Miss. 209; Ford v. Loom- 
is, 33 Mich. 121; Lasser v. Jones, 
38 N. C. 19; Breeding v. Stamper, 
18 B. Mon. 175. 
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be considered as having given a silent assent to the validity of 
the record title.* 

§ 269. Manual delivery not requisite. — Actual manual 
delivery and change of possession are not required in order 
to constitute an effectual delivery. But whether there has been 
a valid delivery or not must be decided by determining what 
was the intention of the grantor, and by regarding the par- 
ticular circumstances of the case. 5 Where a father had in- 
dicted in various ways that certain property should be be- 
stowed at his death upon his infant son, and for that pur- 
pose had executed a deed, of which he, however, retained the 
possession, effect was given to his intention, despite the fact 
that there had been no manual delivery of the deed. 6 In the 



4 Pittman v. Sofley, 64 III. 155; 
Haven v. Kramer, 41 Iowa, 382, 
Connell v. Connell, 32 W. Va. 319, 
9 S. E. 254; McConnell v. Row- 
land, 48 W. Va. 276, 37 S. E. 586; 
Costello v. Meade, 55 How. Pr. 
356; Mays v. Shields, 117 Ga. 814, 
45 S. E. 68; Johnson v. Erlandson, 
14 N. D. 518, 105 N. W. 722. 

5 This language was quoted with 
approval in Black v. Sharkey, 104 
Cal. 279. It is well settled that 
actual manual delivery is not essen- 
tial to the validity of the deed: 
Fryer v. Fryer, 77 Neb. 298, 109 
N. W. 175, 124 Am. St. Rep. 850; 
Chastek v. Souba, 93 Minn. 418, 
101 N. W. 618; Cleveling v. Banta, 
138 la. 47, 115 N. W. 598; Matson 
v. Johnson, 48 Wash. 256, 93 Pac. 
324, 125 Am. St. Rep. 924, quoting 
text, § 269; White v. Willard, 232 
111. 464, 83 N. K 954; Rodemeir v. 
Brown, 169 111. 347, 61 Am. St. Rep. 
176, if the purpose of the grantor 
was to treat the instrument as de- 
livered, and the acts of the grantee 



show an acceptance: Atkins v. At- 
kins, 195 Mass. 124, 11 L.R.A. 
(N.S.) 273, 80 N. E. 806, 122 Am. 
St. Rep. 221. 

6 Newton v. Bealer, 41 Iowa, 334 ; 
Shirley v. Ayers, 14 Ohio, 308, 45 
Am. Dec. 546; Dukes v. Spangler, 
35 Ohio St. 119; Matson v. John^ 
son, (Wash.) 93 Pac 324, quot- 
ing text with approval. In the first 
case, Day, J., says: "Where one 
who has the mental power to alter 
his intention, and the physical pow- 
er to destroy a deed in his posses- 
sion, dies without doing either, 
there is, it seems to us, but little 
reason for saying that his deed 
shall be inoperative simply because 
during life he might have done that 
which he did not do. It is much 
more consonant with reason to de- 
termine the effect of the deed by 
the intention existing up to the time 
of the death, than to refuse to give 
it that effect because the intention 
might have been changed. Apply- 
ing this doctrine to the deed in 
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Touchstone it is said : "If I take the deed in my hand, and 
use these or the like words, 'here, take it/ or 'this will serve/ 
or 'I deliver this as my deed/ or 'I deliver it to you/ these are 
good deliveries." 7 In New York, under the statute abolish- 
ing the doctrine of resulting trusts, it was held that where a 
deed is made to another, at the request of the purchaser, and 
the latter receives and retains the deed, without disclosing its 
existence to the grantee, the title nevertheless passes by the 
deed and becomes vested in the grantee, freed from any trust 
in favor of the purchaser. 8 "The law does not prescribe any 
particular form of words or actions as necessary to consum- 
mate a delivery. Anything done by the grantor from which 
it is apparent that a delivery is thereby intended, either by 
words or by acts, or by both combined, is sufficient." 9 It is 
held that a formal sealing and delivery, without an actual de- 
livery to the other party, where nothing else is expected to be 
done to complete the transaction, will be sufficient to give im- 
mediate operation to a declaration of trust, or deed, or mort- 



qtiestion there can be no doubt that 
it should be sustained. The de- 
ceased, as he frequently declared, 
had made all the provisions for his 
other children that he intended to 
make, when within a very few days 
of his death, and evidently as ap- 
pears, contemplating approaching 
dissolution, he says that he has his 
property all fixed, and points to the 
chest in which the deed would be 
found, which, as he supposed, had 
the effect to fix his property so that 
there would be no fussing about it 
when he was gone. He thus mani- 
fested an unequivocal intention 
within a very short time of his 
death, to have this deed operate as 
a disposition of his property, and 
any construction of the law which 
ignores this intention and defeats 



this purpose prefers shadow to sub- 
stance. As bearing upon this ques- 
tion see Masterson v. Cheek, 23 111. 
76; Presley v. Walker, 42 111. 311; 
Souverbye v. Arden, 1 Johns. Ch. 
256; Lessees of Mitchell v. Ryan, 
3 Ohio St. 382; Cecil v. Beaver, 
28 Iowa, 242, 4 Am. Rep. 174." 
See, also, Stow v. Miller, 16 Iowa, 
460; Foley v. Howard, 8 Iowa, 56, 
60; Scrugham v. Wood, 15 Wend. 
545, 30 Am. Dec. 75; Tallman v. 
Cooke, 39 Iowa, 402. 

7 Shep. Touch. 5& 

"Everett v. Everett, 48 N. Y. 
218. 

9 Somers v. Pumphrey, 24 Ind. 
231, 239, per Elliott, C. J. See, 
also, Dearmond v. Dearmond, 10 
Ind. 194; Connelly v. Doe, 8 
Blackf. 320; McNeeley v. Rucker, 
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gage. 1 And where manual delivery is made of a deed, in form 
a present grant, in the presence of the grantor, which is ac- 
cepted by the grantee, and nothing is said or done to qualify 
the legal effect of the acts and conduct of the parties, an in- 
ference of legal delivery arises. 2 But a manual delivery of a 
deed which is never recorded and by which the grantor does 
not intend to pass title and which is immediately returned to 
the grantor, does not pass title. 8 

§ 270. Delivery of commissioner's deed. — At the time 
at which the court confirms the report of sale and conveyance 
of a commissioner appointed by a decree to sell and convey land 
in partition proceedings, a deed executed and acknowledged by 
him is delivered, although he retains manual possession of it. 4 

§ 271. Delivery for inspection. — A delivery of a deed 
for inspection, or a delivery to the grantee or his agent to 
be held while the grantee has under consideration the proposi- 
tion whether he shall accept it or not, is not a valid delivery. 5 
An agent of a grantee during negotiations for a conveyance 
of a parcel of land advanced a trifling sum of money to the 
grantor's attorney, and received a deed, on an agreement that 



6 Blackf. 391; Mallett v. Page, 8 
Ind. 364; Folly v. Vantuyl, 9 N. J. 
L. (4 Halst.) 153; Pennsylvania 
Co. v. Dovey, 64 Pa. St. 260; 
Church v. Gilman, 15 Wend. 656, 
30 Am. Dec. 82 ; Duncan v. Hodges, 
4 McCord, 239, 17 Am. Dec. 734. 

1 Linton v. Brown, 20 Fed. Rep. 
445. 

* Wilbur v. Grover, 140 Mich. 
147, 103 N. W. 583. 

SRausch v. Michel, 192 Mo. 293, 
vl S. W. 99. And see, also, In re 
tficholls, 190 Pa. 308, 42 Atl. 692; 
Hollenbeck v. Hollenbeck, 185 111. 
101, 57 N. E. 36. 

Deeds. Vol. 1.— 27 



4 Cocks v. Simmons, 57 Miss. 
183. 

« Gould v. Wise, 97 Cal. 532; 
Cherry v. Herring, 83 Ala, 458; 
Farmers and Traders' Bank v. 
Haney, 87 Iowa, 101 ; Pennington v. 
Pennington, 75 Mich. 600; Chick 
v. Sisson, 95 Mich. 412; Fairbanks 
v. Metcalf, 8 Mass. 230; Parker v. 
Parker, 1 Gray, 409; Overman v. 
Kerr, 17 Iowa, 485; Lee v. Rich- 
mond, 90 Iowa, 695; Corner v. 
Baldwin, 16 Minn. 172; Brown v. 
Reynolds, 5 Sneed, 639, and other 
cases cited in notes to this section. 



• 



418 THE LAW OF DEEDS. [CHAP. XII. 

it should be returned and the money refunded in the event 
that the conveyance was not accepted. Afterward the 
grantee's agent said he did not think it worth his while to 
take the property, and received back from the grantor's at- 
torney the money advanced, promising to send the deed back 
to the grantor, but instead of doing this, he retained the deed 
and caused it to be recorded. The court held that there had 
been no valid delivery, and set aside the deed as a cloud upon 
the title of a subsequent purchaser from the original grantor. 6 
"A deed," said Grover, J., "may be deposited with the grantee 
or handed to him for any purpose other than as the deed of 
the grantor, or as an effective instrument between the parties, 
without becoming at all operative as a deed." 7 A deed, al- 



6 Ford v. James, 2 Abb. N. Y. 
App. 159. 

'Ford v. James, supra. In 
Graves v. Dudley, 20 N. Y. 77, the 
facts proven at the trial are thus 
stated by the reporter : "The plain- 
tiff had negotiated with Royal Dud- 
ley and Levi G. Dudley, brothers 
of the defendant, in respect to a 
loan of two hundred and fifty dol- 
lars, to be made by them upon 
usurious terms. The loan was to 
be secured by the conveyance of 
certain lands to the plaintiff with 
an agreement for reconveyance up- 
on payment. The deeds and con- 
tract were drawn by the defend- 
ant acting as the agent of his 
brothers. They were executed and 
offered to the plaintiff by the de- 
fendant when the former raised 
some question as to the validity 
of the acknowledgment of one of 
the deeds, and talked of taking the 
papers to counsel for examination. 
On the next day the defendant 
called on the plaintiff for the two 
hundred and fifty dollars, and it 



was handed to him upon his exe- 
cuting a paper reciting the receipt 
of the money 'which I agreee to de- 
liver to Royal Dudley and Levi G. 
Dudley provided there shall be 
found no mistakes in the convey- 
ances or contracts this day deliv- 
ered to the said Graves [describing 
them]. And if upon examination 
of said papers there shall be found 
any mistake or mistakes they are 
to be immediately rectified and the 
said contract [for reconveyance], 
delivered to the said Royal Dudley 
and Levi G. Dudley; and further, 
I agree to deliver the said two hun- 
dred and fifty dollars as above re- 
ceived at the time the said papers 
shall be rectified as above stated. 
John K. Dudley.' Some evidence 
was received under the defendant's 
exception of what was said at the 
time of delivering the above paper. 
The plaintiff, on the 15th of April, 
demanded the money of the de- 
fendant, and tendered to him the 
papers which he had received." 
The court held that there had been 
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though left in the hands of the grantee after its execution by 
the grantor, will not be effective as a valid instrument where 
the sole purpose of so leaving it was for transmission to a third 
person, with whom the parties had agreed it should remain 
until the occurrence of a specified event, at which time it 
should be finally delivered to the grantee and take effect. 8 So 
a 'deed may be delivered to the grantee named therein, for the 
purpose of awaiting complete execution or acknowledgment 
by another party, and such a delivery does not, in the absence 
of the further contemplated excution, give effect to the instru- 
ment. 9 Where deeds were executed by a husband and wife 
to each other and placed in the custody of a third person, with 
the understanding that upon the death of either husband or 
wife the deed to the survivor should be recorded, and the deed 
of the other returned, title did not vest in either, and the deliv- 
ery was ineffectual, as to sustain the delivery, it must appear 



no valid delivery, and that plaintiff 
was entitled to a return of the 
money, saying, per Grover, J: "The 
title to the money depends upon the 
construction of the defendant's 
agreement made with the plaintiff. 
This shows that the deeds were not 
delivered to the plaintiff to take 
effect as perfect instruments either 
absolutely or upon condition, but 
for the purpose of examination by 
the plaintiff to ascertain whether 
the papers were right, and subject 
to future correction should they be 
found imperfect. Such a delivery 
did not transfer the title to the land 
to the plaintiff. The papers were 
not operative as conveyances until 
the examination was made and they 
were found correct, or if imperfect 
corrected." 
8 Gilbert v. North American Fire 



Ins. Co., 23 Wend. 43, 35 Am. Dec. 
543. 

9 Brackett v. Barney, 28 N. Y. 
333. See, also, Hoag v. Owen, 60 
Barb. 34, Fisher v. Hall, 41 N. Y. 
416; Crosby v. Hillyer, 24 Wend. 
280; People v. Bostwick, 32 N. Y. 
445; Fonda v. Sage, 48 N. Y. 173; 
Worrall v. Munn, 1 Seld. 229, 55 
Am. Dec. 330; Chouteau v. Suy- 
dam, 21 N. Y. 179. Where the 
name of the grantee is omitted at 
the instance of one who claims to 
have a purchaser whose name will 
be inserted on delivery, and the pos- 
session of the deed is fraudulently 
obtained on the pretense of exami- 
ning it, a person whose name is in- 
serted as grantee acquires no title, 
because there has been no delivery : 
Golden v. Hardesty, 93 Iowa, 622, 
Jan. 30, 1895, 61 N. W. Rep. 913. 
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that the grantor parted with control over the deed forever. 1 
But the validity of the delivery is not impaired where a deed 
was made by a wife to her husband, who kept possession of 
it, and with the grantor's consent claimed and handled the 
property as the owner, although they had agreed it should not 
be recorded unless the wife should die first, when it should 
be recorded, but if the wife should survive the grantee the 
deed should be destroyed, and title should again vest in the 
grantor.* If the grantee when the deed is delivered to him, 
is informed that the grantor will convey only pursuant to a 
certain contract, the retention of the deed by the grantee, caus- 
ing it to be recorded and holding the land under it, will be 
construed as an acceptance by the grantee of the conditions 
of the contract.* 11 The title to a part of the land described in 
a deed delivered to the grantee's attorney for examination was 
found unsatisfactory, and it was agreed that the part of the 
deed containing the defective description should be erased, de- 
ductions should be made in the price for this part, and that 
upon the making of the erasure and the payment of the price, 
the deed should be treated as delivered. Although the erasure 
was never made, the price was paid and the deed was placed 
on record, and was considered as delivered.* 

§ 272. Delivery to director of corporation. — If the 

grantee in the deed is a corporation, such as a bank, the hand- 
ing of a deed to one of the directors of the grantee, upon the 
condition that it shall not be delivered until the settlement of 



iKenney v. Parks, 125 Cal. 146, 
57 Pac. 772. See, also, Bury v. 
Young, 98 Cal. 446, 35 Am. St. 
Rep. 186; Ruiz v. Dow, 113 Cal. 
490; Wittenbrock v. Cass, 110 Cal. 
1. 

8 Tabor v. Tabor, 136 Mich. 255, 
99 N. W. 4. 

2a Merdith v. Callanan, 33 la. 
599. 



•James v. City of St. Paul, 72 
Minn. 138, 75 N. W. 5. See, also, 
Whitney v. Dewey, 10 Idaho, 633, 
69 L.R.A. 572, 80 Pac. 1117; Bunn 
v. Stewart, 183 Mo. 375, 81 S. W. 
1091 ; Freeland v. Charnley, 80 Ind. 
132; Haviland v. Haviland, 130 
Iowa, 611, 5 L.R.A.(N.S.) 281, 105 
N. W. 354; Chick v. Sisson, 95 
Mich. 412, 54 N. W. 895. 
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a controversy between the parties to the deed, nor until the 
depositary is instructed to make the delivery, is not in any 
sense a delivery to the corporation. A delivery of the deed 
cannot be effectually made until the depositary receives the 
proper instructions to deliver it. 4 

§ 273. Deed delivered for examination, whether a con- 
tract of purchase. — A deed delivered to the grantee 
for examination only, which, as we have seen, does not con- 
stitute a valid delivery, cannot, although it may be signed and 
acknowledged by the grantor, operate as a contract, or memo- 
randum of a contract, for the conveyance of lands, so as to 
satisfy the requirements of the statute of frauds. In a case 
where the contention was made that a deed, invalid for want 
of an effectual delivery, might be considered as an agreement 
for the sale of land capable of specific enforcement, Mr. Jus- 
tice McMillan, delivering the opinion of the court, said : "But 
it is claimed by the plaintiff that, although the delivery of a 
deed may not have been sufficient to pass the title to the land, 
yet it was sufficient to constitute a contract in writing, the 
specific performance of which the plaintiff is entitled to en- 
force. This position cannot be sustained; for to render a 
written contract, to convey land operative, it is just as essential 
that the contract, or memorandum of the contract, required 
by the statute of frauds be delivered, as that a deed be deliv- 
ered in order to convey the title to the land. And in this case, 
if the instrument was delivered at all, it was as a conveyance, 
not otherwise." 5 Another illustration may be given where 



4 Bank of Healdsburg v. Bail- 
hache, 65 Cal. 327. 

5 Comer v. Baldwin, 16 Minn. 
172, 176. See, also, Overman v. 
Kerr, 17 Iowa, 485, 490, sustaining 
the same rule: Koop v. Reiter, 146 
III. 437, 22 L.R.A. 273, 37 Am. St. 
Rep. 156. See, also, Swain v. Bur- 



nette, 89 Cal. 564; Johnson v. 
Brook, 31 Miss. 17, 66 Am. Dec. 
547; Freeland v. Charnley, 80 Ind. 
132. But see these cases where the 
deed has been considered in con- 
nection with other evidence: Wood 
v. Davis, 82 111. 311; Work v. Cow- 
hick, 81 111. 317; Jenkins v. Har- 
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the parties went together to an attorney, and had a deed drawn 
for the conveyance of a piece of land, for the sale of which 
there had been a previous oral agreement. The grantor signed 
the deed, and the grantee made a part payment of the consid- 
eration price. Both parties examined the deed, and expressed 
themselves satisfied with its form, and afterward the grantor 
took it for the purpose of procuring from his wife a release 
of her right to dower. The court held that there was no de- 
livery of the deed, and that, for want of a delivery, it could 
not operate as a deed, or as a memorandum in writing of the 
agreement. 6 It has been held, nevertheless, that if a parent, in 
consideration of love and affection, execute a deed to a member 
of his family, which is inoperative for want of delivery in the 
grantor's lifetime, yet equity will come to the aid of the 
grantee, and vest him with the legal title. 7 This case, how- 
ever, while in apparent conflict with the decisions previously 
cited, may be distinguished from them. The conveyance was 



rison, 66 Ala. 345. And, contrary 
to the general rule, see Johnston v. 
Jones, 85 Ala. 286. 

6 Parker v. Parker, 1 Gray, 409. 
Dewey, J., in delivering the opin- 
ion of the court, said: "The trans- 
action, as respecting the acceptance 
of the deed by the grantee, or a 
delivery by the grantor, obviously 
was not closed. Something yet re- 
mained to be done before the deed 
was delivered and accepted by Wil- 
liam N. Parker. If it was not so, 
the deed would have been passed 
over to William N. Parker at once. 
But the grantee required the re- 
lease of dower of Mary Parker. 
The parties separated without any 
act having been done equivalent to 
a delivery of the deed, and nothing 
further was done to give effect to 
the instrument as a deed. The in- 
strument was, therefore, not opera- 



tive to pass any title, or lay the 
foundation for a bill in equity to 
recover possession of the deed. It 
was further urged that if the in- 
strument was not valid as a deed, 
it might be considered as a memo- 
randum in writing, signed by the 
party agreeing to convey the real 
estate therein described, and thus 
authorize a decree in equity to 
make a conveyance. But in regard 
to this, the same difficulty exists. 
As a memorandum in writing, stip- 
ulating to convey the land, to make 
it cperative, it must have been ex- 
ecuted and delivered to the plain- 
tiffs, or some one in their behalf." 
See Merriam v. Leonard, 6 Cush. 
151. 

7 Tones v. Jones, 6 Conn. Ill, 16 
Am. Dec. 35. And see Couverbyc 
v. Arden, 1 Johns. Ch. 240; Bitnn 
v. Winthrop, 1 Johns. Ch. 329. 
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made to a member of the grantor's family, and this became in 
a sense a voluntary settlement, which equity favors, and uses 
every means to sustain. In Virginia, it seems a doctrine at 
variance with that above stated prevails. In that State, it is 
held that an undelivered deed is a sufficient memorandum to 
satisfy the statute of frauds, although the cases in which this 
was held did not require a decision upon the question. 8 

§ 273a. Canceling instructions for delivery. — A grant- 
or who has deposited a deed with another, to be delivered to 
the grantee upon certain terms, may cancel the instructions 
and recall the deed at any time before the terms have been 
fulfilled, if there is no valid executory contract to convey. 
Such a deed cannot be considered a memorandum in writing 
sufficient to satisfy the statute of frauds. 9 Where the grantor 
retains the right of control over the deed, it is not an escrow, 
notwithstanding it may have been deposited with a third per- 
son with instructions to deliver it to the grantee upon the com- 
pliance with certain specified conditions. 1 Where a grantor 
places a deed in the hands of a third person, to be delivered 
upon the payment of the consideration, in pursuance of a cor- 
respondence in writing as to the purchase and sale of the land, 
agreeing on the terms but not describing the land, the grantor 
may at any time before payment destroy the deed. A subse- 



* Bowles v. Woodson, 6 Gratt 
78; Parrill v. McKinley, 9 Gratt. 
1, 58 Am. Dec. 212. In the former 
case, it was not necessary to pass 
upon this point, because the court 
denied relief to the plaintiff upon 
the ground that he had been guilty 
of laches. But upon the subject re- 
ferred to in the text, the court, per 
Allen, J., said: "The court is of 
the opinion that the contract be- 
tween the parties for the sale and 
purchase of the land, in the bill 
and proceedings mentioned, was 



sufficiently evidenced by the deed, 
made and signed by him on the 21st 
of May, 1827, to relieve the case 
from the operation of the statute 
of frauds and perjuries." And see 
Nay v. Mograin, 24 Kan. 75. See, 
also, Wilson v. Winters, (Tenn.) 
67 S. W. 800, citing text § 273, 
with approval as to criticism of 
Bowler v. Woodson, supra. 

*Kopp v. Reiter, 146 III. 437, 22 
L.R.A. 273, 37 Am. St. Rep. 156. 

1 Campbell v. Thomas, 42 Wis, 
437. 
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quent purchaser with notice of these facts cannot be compelled 
to accept the purchase money and convey the property. 8 "It 
is clear to our mind," said Mr. Chief Justice Elliott, "that 
a deed placed in the hands of a depositary, with directions to 
deliver it upon the performance of a designated condition by 
the grantee, may be recalled before performance. Until the 
grantee has in some manner assented to such deposit, there 
cannot be the semblance of a delivery, for every delivery im- 
plies an acceptance. Of course, if there is, back of the deposit 
of the deed, an enforceable contract, relief might be had; but 
in such a case the deposit of the deed would not supply the 
right of action — that would be supplied by the executory con- 
tract." 8 Where a husband delivers a joint deed in the name 
of himself and wife, but signed by him alone, to an officer to 
procure the signature and acknowledgment of the wife, there 
is not a sufficient delivery of the deed to make it obligatory 
on him. 4 

§ 273b. Offer to comply with terms of delivery. — An 
offer to comply with the terms upon which a delivery of the 
deed was made may prove unavailing where the grantor has 
canceled his instructions for the delivery. Thus a grantor, 
pursuant to an oral agreement for the sale of land, executed 
a deed to the grantee, and on the receipt of a small part of the 
purchase-money delivered it to a third person, with instruc- 
tions to deliver it to the grantee if the latter should on the 
second day afterward deposit with such third person his notes 
for a certain sum secured by mortgage, and should pay to 
him for the grantor's use the balance of the price. Within 
the time specified, the grantee offered to the depositary the 
notes, mortgage, and money, but he, by the grantor's direction, 

*Freeland v. Charnley, 80 Ind. 4 Johnson v. Brook, 31 Miss. 17, 
132. 66 Am. Dec. 547. 

»Freeland v. Charnley, 80 Ind. 
132. 
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refused to deliver the deed to the grantee, and the grantor at 
the same time tendered back to the grantee the money already 
paid, and upon the grantee's refusal to accept it left it with 
the depositary. The grantee brought an action against the 
grantor and the third person acting as depositary, to compel 
a delivery of the deed to him, but the court held that as the 
mortgage from the grantee had not been executed or deposited 
with the depositary contemporaneously with the execution and 
deposit of the grantor's deed, and, as this instrument did not 
contain all of the contract alleged and relied upon by the 
grantee, there existed no valid contract between them, and the 
deed could not be considered an escrow. 6 So, in regard to 
an exchange of lands. If a deed of land is signed by the 
grantor in compliance with an oral agreement for the sale of 
lands, but is not delivered, and if it does not contain a memo- 
randum of the oral agreement for the exchange of lands, it 
cannot be considered a sufficient memorandum of the oral 
agreement to take it out of the statute of frauds. 6 

§ 273c. Undelivered deed in connection with other 
evidence. — A deed undelivered may be considered with 
other evidence as showing a valid contract for the sale of land. 
But the writings, notes, or memoranda, taken as a whole, must 
show the names of the parties, a sufficient description of the 
land to be conveyed, with the terms and conditions of sale, 
and the price or other consideration to be given. For instance, 
a person desiring to purchase land applied to the agent of the 
owner, and made him a definite offer, which the agent sub- 
mitted by letter to the owner. The agent subsequently wrote 
to the purchaser that the owner had accepted the offer, and the 
agent sent to the owner a deed to be executed by him in ac- 

5 Campbell v. Thomas, 42 Wis. 6 Swain v. Burnette, 89 Cal. 564. 

437. See, also, Cannon v. Cannon, But, contrary to the general rule, 

26 N. J. Eq. 316; Parker v. Park- see Johnson v. Jones. 85 Ala. 286. 
er f 1 Gray, 409. 
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cordance with the terms of the offer, which he executed and 
returned to the agent. The purchaser, when he received the 
letter notifying him that his offer had been accepted, went to 
the agent to consummate the transaction, but the agent re- 
fused to do so. The court held that these facts constituted a 
valid contract, not within the statute of frauds, for whose 
breach the purchaser might maintain a suit for damages 
against the owner. 7 A purchaser at an administrator's sale 
went with the administrator to a scrivener' immediately after 
the sale, and the administrator executed a deed and the pur- 
chaser signed a note for the purchase money. The deed and 
note were left with the scrivener with the understanding that 
he should retain them until the purchaser should procure se- 
curity on the note in accordance with the terms of the sale. 
The administrator, it was held, could recover in a suit against 
the purchaser for a failure to comply with the terms of the 
sale. 8 

§ 274. Delivery to officer taking acknowledgment. — 

If a grantor delivers his deed to the officer taking the acknowl- 
edgment, with unqualified instructions to deliver it to the 
grantee at any time he may call for it, and the grantee accepts 
the title to the land conveyed, the delivery to the officer is suf- 
ficient to vest the title to the land in the grantee, although the 
latter, for the sake of convenience, may allow the officer to 
retain possession of the deed. 9 But it was held in New York, 



* Woods v. Davis, 82 111. 311. 

» Work v. Cowhide, 81 111. 317. 
See, also, Jenkins v. Harrison, 66 
Ala. 345, where it is held that a 
memorandum in writing purporting 
to contain the terms of a contract 
for the sale of the lands, and signed 
by both parties, is wanting in the 
certainty and definiteness requisite 
to a specific performance of the 
contract Its defects may be sup- 



plied by instruments reciprocally 
executed a few days afterward as 
deeds but inoperative for want of 
a delivery. 

9 Black v. Hoyt, 33 Ohio St. 203, 
citing Mitchell v. Ryan, 3 Ohio St. 
377; Shirley v. Ayers, 14 Ohio, 307, 
45 Am. Dec. 546; Steele v. Lowry, 
4 Ohio, 72, 19 Am. Dec. 581 ; Ham- 
mell v. Hammell, 19 Ohio, 17; 
Hoffman v. Mackall, 5 Ohio St. 
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that the delivery of a deed to an attorney, whom the grantee 
employed to examine the title, and for that purpose alone, 
and who in fact did not assume to accept the deed, but held 
it for the consideration of his client, cannot be considered an 
effective delivery, if the client declines afterward to accept 
the deed; and where the grantee had refused his consent to the 
delivery of the deed under these circumstances, neither he nor 
those claiming under him will be permitted to cut off the lien 
of an intermediate judgment by assuming the validity of the 
deed as so delivered. 1 In Delaware, however, in a recent case, 
it is held that a deed is delivered when properly signed, sealed, 
attested, and acknowledged in the presence of both parties and 
left with a notary by the grantor, although the grantee never 
called for .it. 2 Where a grantee directed the notary public 
who drew the deed to send it to the county recorder for regis- 
tration, but the officer placed the deed in his safe and for some 
months forgot to send it, it was held that the deed was de- 
livered on the day on which it was made. 8 If a husband exe- 
cutes a deed and leaves it with a notary for execution by the 
wife, the question of delivery is one of fact, dependent on the 
husband's intention at the time. 4 If there has been no instruc- 



124, 64 Am. Dec. 637. And see 
Blight v. Scheneck, 10 Pa. St. 285, 
51 Am. Dec. 478; Adams v. Ryan, 
61 Iowa, 733; Henrichsen v. Hod- 
gen, 67 111. 179; Green v. Conant, 
151 Mass. 223; Holt's Appeal, 98 
Pa. St. 257; Martz v. Eggeman, 44 
Mich. 430; Jamison v. Craven, 4 
Del. Ch. 311; Orr v. Clark, 62 Vt. 
136. Where a deed is delivered 
to the scrivener for the grantee, 
the death of the grantor before 
the receipt of the deed by the 
grantee does not operate to defeat 
the delivery: Colyer v. Hyden, 94 
Ky. 180. See, also, to same effect, 
White v. Pollock, 117 Mo. 467, 38 
Am. St. Rep. 671. But mere pos- 



session of the deed by the scrivener 
is not delivery to the grantee, 
though he may be the general agent 
of the grantee, because, in the par- 
ticular transaction, the scrivener is 
the agent of the grantor by whom 
he was employed: Healey v. Se- 
ward, 5 Wash. St. 319. 

1 Carnes v. Piatt, 7 Abb. Pr., N. 
S., 42. 

2 Jamison v. Craven, 4 Del. Ch. 
311. See, also, Walton v. Burton, 
107 111. 54; Alexander v. Alexander, 
71 Ala. 295. 

8 Adams v. Ryan, 61 Iowa, 733. 

4 Gilmore v. Norris, 13 Mo. App. 
114. Said Lewis, P. J., speaking 
for the court: "It is generally un- 
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tion to deliver the deed, the fact that it has been left by the 
grantor, with an officer for the purpose of taking his wife's 
acknowledgment will not make a delivery. 5 But if the deed 
is delivered to the conveyancer unconditionally, the grantor 
parting with all control over it, and directing its delivery to 
the grantee, the failure to deliver to the grantee immediately 
will not affect a later delivery. 8 Where a father left a deed 
executed by him with the officer who took the acknowledg- 
ment and the latter sent it to the recorder, from whom it was 
recalled by the grantor before recordation, and the grantees 
had no knowledge of the existence of the deed until a year 
later when the wife of the grantor without his knowledge 
handed it to one of the grantees who had it recorded there 
was no delivery sufficient to pass title. 7 But if a deed has 
been delivered to the acknowledging officer with directions to 
retain it until called for by the proper person, and the grantee 
is aware of the conveyance and assents to it, and took posses- 
sion of the property conveyed, title passed, and the subsequent 
loss of the deed could not affect the title. 8 

§ 275. Delivery to another for the grantee's use. — It is 

not essential that the delivery of the deed should be made to 
the grantee personally. It may be made to some other person 
for his benefit. "A deed need not necessarily be delivered di- 



derstood, that when a deed or oth- 
er instrument signed by one person 
is to remain in fieri, until signed by 
another, there can be no valid de- 
livery until each other shall have 
signed also. At the same time, the 
first signer may, if so disposed, 
make a complete execution and de- 
livery as to himself, which will be 
binding on him whether the other 
signature be added or not." But 
the delivery must be with the in- 
tent that the deed shall take effect 



in favor of the grantee and it must 
be beyond the grantor's control: 
Abbe v. Justus, 1 Mo. App. Rep. 
144. 

5 Perkins v. Thompson, 123 N. C. 
175, 31 S. E. 387. 

8 Barnard v. Thurston, 86 Minn. 
343, 90 N. W. 574. 

? O'Connor v. O'Connor, 100 
Iowa, 476, 69 N. W. 676. 

8 Appleman v. Appleman, 140 Mo. 
309, 41 S. W. 794, 62 Am. St. Rep. 
732. 
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rectly to the grantee himself. A delivery to any other person 
for him, and to his use, is sufficient. If it have passed beyond 
the control of the grantor by his own act, accompanied with 
declarations that it is delivered for the use and benefit of the 
grantee, it shall have the same effect in the hands of the cus- 
todian, though a stranger, as if delivered to the party bene- 
ficially entitled." 9 Where the parties to a deed, conformably 
to their agreement, prepared, signed, and acknowledged a deed 
and left it with a justice of the peace for the grantee, Frazer, 
J., said : "Nothing is plainer in the law than that such facts 



9 Woodward, C. J., in Eckman v. 
Eckman, 55 Pa. St. 269, 275; Jones 
v. Swayze, 42 N. J. L, 279; Winter- 
bottom v. Williams, 152 III. 334; 
Diehl v. Fowler, (Tex. Civ. App., 
May-15, 1895), 30 S. W. Rep. 1086; 
Ells v. Railroad Co., 40 Mo. App. 
165 ; Trask v. Trask, 90 Iowa, 318, 
48 Am. St. Rep. 446; Nye v. Low- 
ry, 82 Ind. 316; Byington v. 
Moore, 62 Iowa, 470; McCormick 
v. McCormick, 71 Iowa, 379; Park- 
er v. Parker, 56 Iowa, 111; Mc- 
Laughlin v. McManigle, 63 Tex. 
553; Haenni v. Bleisch, 146 111. 
262; Byars v. Spencer, 101 111. 429, 
40 Am. Rep. 212; Morrison v. Kel- 
ly, 22 III. 610, 74 Am. Dec. 169; 
Rivard v. Walker, 39 III. 413; Raw- 
son v. Fox, 65 111. 200; Skinner 
v. Baker, 79 111. 496; Crocker v. 
Lowenthal, 83 111. 579; Cook v. 
Patrick, 135 111. 499, 11 L.R.A. 573, 
Linton v. Brown, 20 Fed. Rep. 455; 
Squires v. Summers, 85 Ind. 252; 
Guard v. Bradley, 7 Ind. 600; Few- 
el v. Kessler, 30 Ind. 195; Hibberd 
v. Smith, 67 Cal. 547, 56 Am. Rep. 
726 ; Loudon v. Todd, 5 J. J. Marsh. 
182; Hayden v. Easter (Ky. Jan. 
18, 1894), 24 S. W. 626; Mather v. 
Corliss, 103 Mass. 568; Green v. 



Conant, 151 Mass. 223; Hatch v. 
Hatch, 9 Mass. 307, 6 Am. Dec. 
67; Marsh v. Austin, 1 Allen, 235; 
Foster v. Mansfield, 3 Met. 412, 37 
Am. Dec. 154; Guess v. South 
Bound Ry. Co, 40 S. C 450; Black 
v. Hoyt, 33 Ohio St 203; Vreeland 
v. Vreeland, 48 N. J. Eq. 56; Fain 
v. Smith, 14 Or. 82, 58 Am. Rep. 
281; Wesson v. Stephens, 2 Ired. 
Eq. 557; Duer v. James, 42 Md. 
492; Merrills v. Swift, 18 Conn. 
257, 46 Am. Dec 315; Peavey v. 
Treton, 18 N. H. 151, 45 Am. Dec. 
365; Harris v. Hopkins, 43 Mich. 
272, 38 Am. Rep. 180; Thatcher v. 
St. Andrews Church, 37 Mich. 264; 
Hosley v. Holmes, 27 Mich. 416; 
Ernst v. Reed, 49 Barb. 367; Die- 
fendorf v. Diefendorf, 132 N. Y. 
100; Munoz v. Wilson, 111 N. Y. 
295; Souverbye v. Arden, 1 Johns. 
Ch. 240; Fonda v. Van Home, 15 
Wend. 631, 30 Am. Dec. 77; Hoi- 
combe v. Richards, 38 Minn. 38; 
Martin v. Flaharty, 13 Mont 96, 19 
L.R.A. 242, 40 Am. St. Rep. 415; 
Hamilton v. Armstrong, 120 Mo. 
597; Crowder v. Searcy, 103 Mo. 
97; Sneathen v. Sneathen, 104 Ma 
201, 24 Am. St. Rep. 326; Allen v. 
De Groodt, 105 Mo. 442; Turner 
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constitute a good delivery of a deed." 1 Mr. Justice Sewell 
upon this point observes : "The delivery is an essential requis- 
ite to a deed, and the effect of it is to be from the time when 
it is delivered as a deed. But it is not essential to the valid 
delivery of a deed that the grantee be present, and that it be 
made or accepted by him personally at the time. A writing 
delivered to a stranger for the use and benefit of the grantee, 
to have effect after a certain event, or the performance of some 
condition, may be delivered either as a deed or as an escrow. 
The distinction, however, seems almost entirely nominal, when 
we consider the rules of decision which have been resorted to 
for the purpose of effectuating the intentions of the grantor 
or obligor, in some cases of necessity. If delivered as an 
escrow, and not in name as a deed, it will nevertheless be re- 
garded and construed as a deed from the first delivery, as soon 
as the event happens, or the condition is performed, 'upon 
which the effect had been suspended, if this construction should 
be then necessary in furtherance of the lawful intentions of 
the parties." 8 And where a deed is thus placed, with the as- 
sent of the grantor, in the hands of a third person, the de- 
livery is effectual, notwithstanding the fact that the deed may 



v. Warren, 160 Pa. St. 336; Stand- 
iford v. Standiford, 97 Mo. 231, 3 
L.R.A. 299; Matheson v. Matheson, 
139 la. 511, 18 L.R.A.(N.S.) 1167, 
117 N. W. 755; Cook v. Newby, 213 
Mo. 271, 112 S. W. 272; Walker v. 
Erwin, 47 Tex. Civ. App. 637, 106 
S. W. 164; Harmon v. Bower, 78 
Kan. 135, 17 L.R.A.(N.S.) 502, 96 
Pac 51; Criswell v. Criswell, 138 
la. 607, 116 N. W. 713; Kneeland 
v. Cowperthwaite, 138 Ta. 193, 115 
N. W. 1026; Reeder v. Reeder, 50 
Or. 204, 91 Pac. 1075; Burnham v. 
Burnham, 111 N. Y. S. 252; Stew- 
art v. Wills, 137 la. 16, 114 N. W. 



548; Martin v. Martin, 76 Neb. 335, 
107 N. W. 580; Dorr Cattle Co. v. 
Des Moines Nat'I Bank, 127 la. 153, 
4 A. & E. Ann. Cas. 519. 

1 Fewell v. Kesler, 30 Ind. 195. 

8 Hatch v. Hatch, 9 Mass. 307, 6 
Am. Dec. 67. See, also, Hatch v. 
Bates, 54 Me. 136; Guest v. Beeson, 
2 Houst. 246; Stephens v. Huss, 54 
Pa. St. 20; Turner v. Whidden, 22 
Me. 121; Cincinnati R. R. Co. v. 
Hiff, 13 Ohio St. 235; Merrills v. 
Swift, 18 Conn. 257, 46 Am. Dec. 
315; Morrison v. Kelly, 22 III. 610, 
74 Am. Dec. 169; Peavey v. Tilton, 
18 N. H. 151, 45 Am. Dec. 365. 
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be lost while in the keeping of the third party. 3 Where a 
grantor with the intention of passing the title delivers a deed 
to the husband of the grantee, the title by such delivery is 
vested in the grantee. 4 But where a deed of a wife's 
land was executed and acknowledged by her and her husband, 
and left with the husband for the purpose of delivering it to 
the grantee whenever he might choose to do so, and the hus- 
band retained the deed in his possession until after the death 
of the wife, and they had, since the execution of the deed, oc- 
cupied the premises, having built a house thereon, it was held 
that the deed had never been delivered. 5 So a delivery to a 
grantee, constitutes a good delivery of the deed. 6 So also de- 
livery may be shown by evidence of delivery to a third person 
as a notary, for the grantor. 7 A delivery may be made to the 
agent of the grantee. 8 

§ 275a. Same subject. — A deed may be delivered to the 
attorney of the grantee with his knowledge and consent for 
registration, 9 and a deed settling property on a minor living 
with his mother may be sufficiently delivered by placing it on 
record, and giving it without condition to the mother. 1 Where 
a father and mother executed a deed to their infant daughter, 
placing it in the child's lap, and the mother taking the instru- 
ment to hold for the daughter's benefit, it was held that there 
was a sufficient delivery upon the father testifying that he and 



s Henrichsen v. Hodgen, 67 111. 
179. But see Logsdon v. Newton, 
54 Iowa, 448. 

* Parker v. Parker, 56 Iowa, 111. 
Where a father purchases land as 
a provision for his daughter of 
weak mind, having the deed made 
to her, delivery to him is delivery 
lo her, and as the deed is beneficial 
to her, her acceptance will be pre- 
sumed : Eastham v. Powell, 51 Ark. 
530. 

5 Benneson v. Aiken, 102 111. 284, 
40 Am. Rep. 592. 



6 Martin v. Martin, 76 Neb. 335, 

107 N. W. 580, 124 Am. St Rep. 
815. 

*Phelan v. Hyland, 197 111. 395, 
64 N. E. 360. 

8 Sowards v. Moss, 59 Neb. 1, 80 
N. W. 268, reversing 58 Neb. 119, 
78 N. W. 373; Jackson v. Lamar, 

108 Pac. 496. 

9 Phelan v. Brady, 19 Abb. N. C 
289. 

i Chapin v. Nott, 203 111. 341, 67 
N. E. 833. 
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his wife intended that the delivery to the mother should be 
delivery to the child. 8 The employment by the grantee of a 
person to prepare the deed and take the acknowledgment con- 
stitutes such person the grantee's agent for the purpose of de- 
livery and delivery to him has the same effect as if made to the 
principal. 8 If a deed is delivered to a life tenant, this Will be 
sufficient to constitute delivery to the remainderman. 4 But 
there is no delivery where a deed is left with the attorney who 
acted for both the grantor and grantee, without any under- 
standing that he is receiving it for the grantee or for the pur- 
pose of delivering it to the grantee. 6 Where a deed is deliv- 
ered by the grantor to a third person, and the is^ue is raised 
as to the sufficiency of the delivery, evidence is not admissible 
to show that the grantor brought the deed to the grantee on 
the day of its execution and had him read it over, and that a 
person had told the grantee of the execution of the deed. 6 
When a deed has actually been delivered to the grantee, the 
subsequent delivery of it to a third person in a sealed envelope 
addressed to the county recorder, at the request of the grantor, 
with instructions to such third person to deliver the deed to 
the county recorder after the death of the grantor, cannot in- 
validate the original delivery. Such an act will not have the 
effect of recalling the deed as the position occupied by the de- 
positary was that of an agent or bailee of both the grantor 
and grantee for the purpose of recordation. 7 If a deed is de- 
livered to a third person with the statement that the grantor 



« Hall v. Cardell, 111 Iowa, 206, 
82 N. W. 503. See Nowlen v. 
Nowlen, 122 Iowa, 541, 98 N. W. 
383. 

3 Swank v. Swank, 37 Or. 439, 
61 Pac. 846. See, also, Baker v. 
Hall, 214 111. 364, 73 N. E. 351; 
Marshall v. Hartfeldt, 98 Mo. App. 
178, 71 S. W. 1061. 

«Riegel v. Riegel, 243 III. 626, 
90 N. R 1108. 



5 Sears v. Scranton Trust Co., 
228 Pa. 126, 77 Atl. 423. 

«Pethel v. Pethel (Md.) 90 N. 
E. 102. 

7 Boyce v. Andrews, 10 Cal. App. 
494, 102 Pac. 551. A delivery to 
a third person for the use of the 
grantee is valid: Gould v. Hurley, 
73 Atl. 129; Gwens v. Ott, 222 Mo. 
395, 121 S. W. 323; Callerand v. 
Piott, 241 Til. 220, 89 N. E. 260. 
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wanted it kept and while he might never call for it, some one 
would, the delivery is not sufficient to pass title because this 
showed that the deposit was for safe keeping and subject to 
the call of the grantor. 8 Where a grantor delivered a deed 
to a third person with instructions to deliver it upon the grant- 
or's death and upon the payment of a sum specified to another, 
to the grantee and the latter died before the grantor, the 
delivery is valid. 9 A husband who had decided to commit 
suicide before the return of his wife who was absent from 
the place of their residence, executed a deed naming her as 
grantee and delivered it to a third person, instructing him to 
deliver the deed to the wife when she returned. Before her 
return the husband committed suicide, but the delivery was 
held to be sufficient. 1 As the intention to part with the deed 
is the element that controls delivery, the mere handing of a 
deed to a third person is not of itself delivery. 8 If a grantor 
intends that the deed executed by him shall operate as a pres- 
ent transfer of title, and delivers it to a third person without 
condition, the title passes as of the date of the delivery to such 
third person although the deed is not actually delivered to the 
grantee until after the grantor's death. 8 

§ 275b. Same subject continued. — A presumption of 
irrevocable delivery is created by the grantor's act in execut- 
ing a deed to minor children and depositing it with a friend 
whom he directed to retain it until the children should call for 
it. 4 There must be an unqualified direction to deliver the 
deed, and if the grantor hands it to a third person, with in- 



aPethel v. Pethel (Ind.) 90 N. 
E. 102. Under the facts of the 
case a delivery to a third person 
was held good in Martin v. Martin, 
76 Neb. 335, 107 N. W. 580. 

9 McCurry v. McCurry, 95 S. W. 
35. 

1 In re Crocker's Estate, 126 N. 
W. 962. 

2 Baker v. Baker, 9 Cal. App. 737, 
100 Pac. 892. 

Deeds. VoL 1.— 28 



« Seibel v. Heigham, 216 Mo. 121, 
115 S. W. 987. Delivery may be 
made to a third person for the 
benefit of the grantee: Crozer v. 
While, 9 Cal. App. 612, 100 Pac. 
130; Pittman v. Flowers, 131 Ky. 
804, 115 S. W. 786. 

* Cooper v. Cooper, 127 N. W. 
266. Delivery to a third person 
without the right to recall the deed 
is sufficient: Matheson v. Mathe- 
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structions to take it and keep it and if he should never call 
for it to deliver it to the grantee, and the grantor dies be- 
fore anything more is done, there is no delivery, because the 
grantor has not parted with the control of the deed. 5 A good 
delivery of a deed may be made by the grantor giving it to 
his wife to be delivered to the grantee by her. 8 The delivery 
is good even if the grantor be dead at the time of the last de- 
livery. 7 If the grantor is bedridden, and hands the deed to 
his wife, the inference of his intent to effectuate a delivery 
may be less readily drawn than if it had been handed to a 
stranger, still if the grantor intends to make a delivery, it will 
be as effectual as if the deed had been handed to a stranger. 8 
But the mere deposit of the deed with a stranger, when not 
accompanied with an intention of conveying title, will not con- 
stitute a delivery. 8 If made for the benefit of the grantee, 
however, and there is nothing to show a different intent, the 
delivery is as effectual as if made to the grantee himself. 1 But 



son, 139 Iowa, 511, 18 L.R.A.(N.S.) 
1167, 117 N. W. 755; Felt v. Felt, 
155 Mich. 237, 118 N. W. 953. 

8 Fortune v. Hunt, 149 N. C. 358, 
63 S. E. 82. See, also, Marble v. 
Marble, 114 S. W. 871. 

6 Sneathen v. Sneathen, 104 Mo. 
201, 16 S. W. 497, 24 Am. St. Rep. 
326. It was said by Mr. Justice 
Black delivering the opinion of the 
court: "Delivery of a deed is, of 
course, an essential element of a 
valid transfer of title to real es- 
tate, and it must take place during 
the life of the grantor, for a deed 
cannot be made to perform the 
functions of a will. But the deliv- 
ery need not be to the grantee in 
person. A deed delivered by the 
grantor to a third person to be de- 
livered to the grantee, and by such 
third person delivered to the gran- 
tec will constitute a good deliv- 



ery, for the delivery takes effect by 
relation as of the date when first 
made to the third person. In such 
cases it should appear that the 
grantor parted with all dominion 
and control over the instrument, in- 
tending it to take effect and pass 
the title as a present transfer." 

7 Sneathen v. Sneathen, 104 Mo. 
201, 16 S. W. 497, 24 Am. St. Rep. 
326; Marshall v. Hartzfelt, 98 Mo. 
App. 178, 71 S. W. 1061; Allen v. 
De Groodt, 105 Mo. 442, 16 S. W. 
944, 1049. 

8 Kittoe v. Willey, 121 Wis. 548, 
99 N. W. 337. 

9 Tarwater v. Going, 140 Ala 
273, 37 So. 330. 

1 Kosley v. Holmes, 27 Mich. 416. 
A physician advised his patient to 
dispose of his estate, and the lat- 
ter, accordingly executed two deeds 
of his real estate, one to his sis- 
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a deed will be cancelled, where the grantor without considera- 
tion delivers it to a third person to hold, without instructions 
to deliver it to the grantee, and the latter, after the grantor's 
death procured the deed from the holder and recorded it. 8 If 
a person who is in fact agent for both vendor and vendee, re- 
ceives a deed from the vendor to deliver on payment of the 
consideration without disclosing to the vendor the fact that he 
is also the vendee's agent, and, after notice from the vendor 
of the rescission of the contract for nonperformance, places 
the,, deed on record, there is no delivery. 3 To make a deliv- 
ery to a third person valid, the delivery to him must have been 
unconditional, and the grantor must have parted with all 
control over the deed so that it would have been the duty of 
the depositary to refuse to return the deed to the grantor, if he 
should make such a request. 4 In the course of the opinion of 
the court in Indiana the rule was correctly and succinctly stated 
that where the claim of title rests upon the delivery of the 
deed to a third person, "the deed must have been properly 
signed by the grantor, and delivered by him, or by his direc- 
tion, unconditionally to a third person for the use of the 
grantee, to be delivered by such person to the grantee, either 
presently or at some future day, or upon some inevitable con- 
tingency, the grantor parting, and intending to part with all 
dominion and control over it, and absolutely surrendering his 
possession and authority over the instrument, so that it would 



ter and the other to his housekeep- 
er, and although the housekeeper 
was present in the house, he deliv- 
ered both deeds to his sister, and 
he also disposed by will of his per- 
sonal property declaring in the will 
that he hda by deed, disposed of his 
real estate and that the same should 
not be treated as a part of his es- 
tate. The question was asked, if 
the deed in favor of the housekeep- 
er should be delivered to her, and 



he answered in the negative, direc- 
ing that it should be given to his 
sister. The court held that there 
was no effectual delivery of the 
deed to the housekeeper: Lange v. 
Cullinan, 205 111. 365, 68 N. E. 934. 

2 Peters v. Barkemeier, 184 Mo. 
393, 83 S. W. 747. 

3 Mason v. Strickland, 73 Neb. 
783, 103 N. W. 458. 

* Pethel v. Pethel, 90 N. E. i02. 



436 



THE LAW OF DEEDS. 



[chap. xn. 



be the duty of the custodian or trustee for the grantee on his 
behalf and as his agent and trustee to refuse to return the 
deed to the grantor for any purpose, if demand should be 
made upon him. And there should be evidence beyond such 
delivery of the intent of the grantor to part with his title, and 
the control of the deed, and that such delivery is for the use 
of the grantee. If the deed is placed in the hands of a third 
person, as the agent, servant, friend, or bailee of the grantor, 
for safe-keeping only and not for delivery to the grantee, if 
the fact that the instrument is a deed is not made known to 
such third person, either at the time it is handed over, or at any 
time before the death of the grantor, if the name of the grantee 
or other description of him is not given, and if there is no evi- 
dence beyond the mere fact of such delivery, of the intent 
of the grantor to part with his control over the instru- 
ment and his title to the land, then such transfer of the mere 
possession of the instrument does not constitute a delivery, and 
the instrument fails for want of execution." 5 A delivery of a 
deed to a depositary by a grantor who never saw the convey- 
ance again and never attempted to exercise any control over 
it, is effectual to pass title, unless it is made to appear that it 
was not the grantor's intention to part with all control over 
the deed. 6 

§ 275c. Death of grantor before actual delivery to 
grantee. — Where a father executes a deed in favor of his 
son, and delivers it to his wife, who accepts it in the presence 
of the son and with his consent, these facts, when accompanied 
by language evincing a present intent to deliver, constitute a 
good delivery, notwithstanding the deed may not be delivered 
to the son by the wife until after the death of the grantor. 7 



5 Osborne v. Eslinger, 155 Ind. 
351, 58 N. E. 439, 80 Am. St. Rep. 
240. This language is quoted with 
approval in Pethel v. Pethel, 90 N. 
E. 102. 



eCallerand v. Riot (111.) 89 N, 
E. 266. 

* White v. Pollock, 117 Mo. 467, 
38 Am. St. Rep. 671. See, also, 
Hall v. Hall, 107 Mo. 101; Tyler 
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Delivery to a stranger, with a reservation in the grantor to 
recall the deed, does not pass the title. But if the grantor with 
his wife executes a deed to their son, and delivers the deed in 
an envelope to another, with the statement that the contents 
of the envelope are for his son if anything should happen to 
him, the title passes and the deed takes effect upon the grant- 
or's death by relation from the original delivery. 8 A father 
signed and sealed a deed conveying land to his daughter and 
delivered it to the deputy clerk of the court "with instructions 
to have the deed proved by the subscribing witness before the 
clerk of the court, who at the time was absent from his office, 
and to have the same duly registered." Subsequently, before 
the deed was probated, the grantor took the deed from the 
deputy clerk and carried it away from the office, and in doing 
so, made the statement that he had changed his mind about 
the delivery of the deed. After his death, his executor de- 
stroyed the deed, and although the daughter knew nothing of 
the deed or of its recall, she commenced an action to have 
the defendants declared trustees and required to convey to 
her the land described in the deed. The court held that the de- 
livery was complete and that the title passed. 9 



v. Hall, 106 Mo. 313, 27 Am. St. 
Rep. 337; Scott v. Scott, 95 Mo. 
300; Crowder v. Searcy, 103 Mo. 
117; Standiford v. Standiford, 97 
Mo. 239, 3 L.R.A. 299; Allen v. 
De Groodt, 105 Mo. 449; Sneathen 
v. Sneathen, 104 Mo. 209, 24 Am. 
St Rep. 326. But while the deed 
is in the hands of a third person, 
liens may accrue before delivery: 
Stevens v. King, 84 Me. 291. See 
§ 280, et seq. 

STrask v. Trask, 90 Iowa, 318, 
48 Am. St. Rep. 446. 

SRobbins v. Rascoe, 120 N. C. 
79, 36 L.R.A. 238. The opinion 
of the court was delivered by Mr. 



Chief Justice Faircloth who said: 
"The principle is, that when the 
maker of a deed delivers it to some 
third party for the grantee, with- 
out any condition or direction to 
hold it for him, and without in 
some way reserving the right to re- 
possess it, the delivery is complete, 
and the title passes at once, al- 
though the grantor may be ignorant 
of the facts, and no subsequent 
act of the grantor or any one else 
can defeat the effect of such de- 
livery." Mr. Justice Clark dissent- 
ed on the ground that the delivery 
of the deed to the deputy clerk was 
not an absolute delivery because 
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§ 275 d. Written instructions as to delivery. — If in- 
structions are given in writing for the delivery of a deed, the 
effect of the transaction as a valid delivery to pass title is de- 
pendent upon the construction of those instructions, and the 
question is one of law whether a valid delivery has been made 
or not. 1 The essential condition in all cases where a delivery 
is made to a third person is that the grantor shall not possess 
the power of recall. He must, to make an effective delivery, 
relinquish all right to recall the deed. If in the instructions 
given there is any implication that the grantor might recall 
the deed the delivery is not absolute. If the delivery is in- 
sufficient in law, the fact that the grantor, who was about to 
have an operation performed upon him, desired the persons 
named in the deeds as grantees to have the property, that 
they, taking into consideration the relations existing between 
them and the grantor, and the latter's condition and circum- 
stances were the reasonable, worthy objects of his bounty, 
and that he died in the belief that the deeds which he had de- 
livered to a third person under written instructions would vest 
the title in the grantees cannot change the law so as to render 
valid an insufficient delivery. 2 But the instructions may be 



the grantee did not know of the 
existence of the deed. A delivery 
unconditionally to a third person 
for the use of the grantee and with 
the intention that title shall pass 
is a valid delivery: Brown v. Wes- 
terfield, 47 Neb. 399, S3 Am. St. 
Rep. 532. 

i Moore v. Trott, 156 Cal. 353. 

« Moore v. Trott, 156 Cal. 353. 
The written instructions given in 
this case were as follows : 

"Arroyo Grande, May 10th, 1905. 
"Mr. P. O. Tietzen, 

"Dear Sir and friend, I am send- 
ing you some deeds to lands that 
I have made to be delivered to the 
parties in case of my not return- 



ing from the California Hospital 
Los Angeles where I am going to 
have an operation performed I also 
enclose you 1000 shares of Pinal 
stock to be turned over to Annie 
Gray for the purpose of paying for 
her education at Berkley and would 
like very much if you would take 
charge of it for her and see that 
she gets it all right. The deeds 
that I am sending you, you will 
please lock them in your safe and 
in case I should die to immediate- 
ly hand them to the parties named 
telling them to put them of record 
as soon as possible. 

"The other Pinal reipt for stock 
I think is in your bank if so send 
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partly in writing arid partly oral in which case the written in- 
structions will be supplemented by those given orally. 8 

§ 276. Assent of the grantee subsequent to the de- 
livery. — When a grantee is ignorant of the execution of 
a deed which has been delivered to a stranger for the grantee's 
benefit, but when informed of the fact, accepts the conveyance, 
the deed becomes operative, and where the rights of third per- 
sons have not intervened, takes effect from the date of the 
first delivery. 4 It was said by Mr. Justice Lindsay, who de- 



it to me to the California Hospi- 
tal and I will endorse and return 
to you as security for my indebted- 
ness to your bank. I am going to 
start to-day and I- presume I will 
be there one or two days before 
they operate on me so if yo mail 
that other certificate to me I will 
endorse and return it to you? you 
will please keep to yourself the 
names of the parties named in those 
deeds until you deliver them. Aft- 
er I pass in my checks and take 
flight for the other world from 
whence none return. 

"Yours, 

"Pat Moore." 
8 Gaston v. Portland, 16 Or. 255, 
19 Pac. 127. 

4 McPherson v. Featherstone, 37 
Wis. 632; Stewart v. Weed, 11 Ind. 
92; Bennett v. Waller, 23 III. 97; 
Brown v. Austen, 35 Barb. 341 ; Bell 
v. Farmers' Bank, 11 Bush, 34, 21 
Am. Rep. 205; Guard v. Bradley, 
7 Ind. 600 ; Marsh v. Austin, 1 Al- 
len, 235; Cook v. Patrick, 135 III. 
499 11 L.R.A. 573; Byars v. Spen- 
cer, 101 III. 429, 40 Am. Rep. 212; 
Haenni v. Bleisch, 146 111. 262; 
Morrison v. Kelly, 22 111. 610, 74 
Am. Dec. 169; Crocker v. Lowen- 



thal, 83 111. 579; Rawson v. Fox, 
65 111. 200; Blight v. Schenck, 10 
Pa. St. 283, 51 Am. Dec. 478; Ham- 
merslough v. Cheatham, 84 Mo. 13; 
Sneathen v. Sneathen, 104 Mo. 201, 
24 Am. St Rep. 326; Crowder v. 
Searcy, 103 Mo. 97 ; Rogers v. 
Carey, 47 Mo. 232, 4 Am. Rep. 322; 
Standi ford v. Standiford, 97 Mo. 
231, 3 L.R.A. 299; Hall v. Hall, 107 
Mo. 101; Allen v. De Groodt, 105 
Mo. 442; Tobin v. Bass, 85 Mo. 654, 
55 Am. Rep. 392; Jamison v. Crav- 
en, 4 Del. Ch. 311; Black v. Hoyt, 
33 Ohio St 203; Linton v. Brown, 
20 Fed. Rep. 455; Parker v. Park- 
er 56 Iowa, 111. In McPherson v. 
Featherstone, supra, Cole, J., stated 
the facts and the law applicable to 
them as follows: "The leading 
facts in regard to the execution 
and delivery of the deed are in 
brief these: In 1844, Alexander 
McPherson, then an unmarried 
man, and brother of the plaintiff, 
immigrated to the territory of Wis- 
consin from Scotland, and pur- 
chased this and other lands, taking 
the title to all except the tract in 
question in his own name. He ne- 
gotiated with one Boyce living near 
the land for the purchase, the own- 
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livered the opinion of the court in a case in Kentucky, that: 
"A deed delivered to the registering officer or to an unauthor- 
ized third person, and subsequently accepted by the grantee, 
will take effect as between the grantor and grantee from the 



er, Webb, residing in Jefferson 
County, New York. Boyce acted 
as agent for Webb, and received the 
purchase money when paid. Alex- 
ander requested that the deed 
should be made to the plaintiff, and 
it was executed according to this 
direction or request. The deed was 
received by Alexander and retained 
by him until his death, all the while 
the plaintiff not knowing anything 
about the transaction. Alexander 
subsequently married, and died in 
July, 1853, disclosing before he died 
the state of the title and giving va- 
rious reasons why the deed was 
taken in the name of the plaintiff. 
Alexander left a widow and two 
children. In September, 1853, the 
plaintiff was informed by the ex- 
ecutor of the will that the land was 
conveyed to him, or that his name 
was put in the deed as grantee, and 
he seems to have immediately ac- 
cepted the grant and ratified the ac- 
ceptance of the deed by Alexander 
for his benefit. From this time 
various negotiations followed, con- 
ducted on one side by the executor 
or guardian of the infant children 
of Alexander, to procure from the 
plaintiff a quitclaim or release to 
the widow and heirs of his interest 
in the land; but from one cause or 
another all these negotiations failed, 
and the legal title apparently re- 
mained in the plaintiff at the com- 
mencement of this action. In con- 
sidering the question of delivery, we 
lay out of view all questions as to 



who was the equitable owner, or 
whether there was a resulting trust 
in favor of Alexander, arising out 
of the alleged fact that he paid the 
whole purchase money. This feat- 
ure of the case will be subsequently 
noticed. The material inquiry now 
is, do the above facts show a valid 
delivery of the deed? It is very 
evident that Webb intended to exe- 
cute a conveyance which would be 
effectual to convey his estate, and 
that he parted with all control 
over the instrument. He undoubt- 
edly intended to make a good de- 
livery of the deed to the grantee, 
or to some one for his benefit. 
About this there is no possible room 
for doubt. He evidently intended 
the deed should take effect as a 
conveyance in prasenti, and pass his 
estate. Alexander McPherson re- 
ceived the instrument knowing that 
at least it conveyed the legal title to 
the grantee. He assumed to act 
for the grantee in accepting the 
deed, and the plaintiff assented to, 
and ratified, his act as soon as he 
was informed of it. It seems to us 
that this amounted to a valid de- 
livery of the conveyance. It is not 
denied that a deed may be delivered 
to a stranger for the benefit of the 
grantee, who may be ignorant at 
the time that it has been executed. 
If the grantee, when informed of 
the fact assents to and accepts the 
conveyance, the deed takes effect, 
providing the rights of third per- 
sons have not intervened: Cooper 
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time of the first delivery; and in such case volunteers claim- 
ing under and through the grantor, and ordinary creditors 
who have acquired no lien upon nor interest in the estate con- 
veyed, are entitled to no greater consideration than the grant- 
or. Yet, until the grantee is informed of the execution of 
the deed and does some act equivalent to an acceptance of it, 
it is manifest that he may refuse to accept it, notwithstanding 
the fact that by a fiction of law the presumption of an actual 
acceptance had all the while existed for his benefit as against 
the grantor, his heirs, devisees, and ordinary creditors. But 
this fiction will not be allowed to prevail to the prejudice of 
persons who have acquired title to, an interest in, or a lien 
upon the property before the date of the actual acceptance. 
As in the case of an escrow, whenever it becomes necessary for 
the purposes of justice that the true time of the acceptance of 
a deed so delivered shall be ascertained, the legal fiction will 
be disregarded, and the intervening claimant or lienholder al- 



v. Jackson, 4 Wis. 537; Turner v. 
Whidden, 22 Me. 21 ; Concord Bank 
v. Belles, 10 Cush. 276; Lessee of 
Mitchell v. Ryan, 3 Ohio St. 377; 
Church v. Gilman, 15 Wend. 656, 
30 Am. Dec. 82; Welch v. Sackett, 
12 Dis. 244. And a delivery may 
be made good by a subsequent as- 
sent, though originally invalid for 
want of it, upon the principle omnis 
rati, habitio mandate* aequiparatur : 
3 Wash. Real Pro. ch. 4, § 2, p. 27. 
Here there was an absolute delivery 
of the deed by the grantor with 
the intent to pass the estate; and 
we must presume, on the absence of 
all evidence to rebut that presump- 
tion, that Alexander received the 
deed for the use and benefit of his 
brother, whose name, by his di- 
rection, had been placed in the in- 
strument as grantee. And when 



the grantee, upon being informed 
of the transaction, ratified the de- 
livery and assented to the grant, 
the deed took effect for the pur- 
poses intended. Indeed, many of 
the cases hold from the beneficial 
nature of the transaction, that an 
acceptance by the grantee will be 
presumed in the absence of proof 
to the contrary; but here there was 
an unequivocal assent and accept- 
ance. This certainly amounted to 
a good delivery and vested the title 
in the plaintiff." The presumption 
is that the grantee accepts the deed 
when it is delivered to a third 
person in the absence of the gran- 
tee, although the presumption 
can be rebutted by showing that 
the grantee refused to accept it. 
Robbins v. Rascoe, 120 N. C. 79, 
38 L.R.A. 238, 58 Am. St. Rep. 774. 
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lowed to show the actual facts of the transaction." 5 Hence, 
it has been held that where a deed is delivered without the 
grantee's knowledge to a third person, not authorized to re- 
ceive it, the rights of the grantor's creditors attaching subse- 
quently to such delivery, and prior to the manifestation of the 
grantee's assent, are not affected, notwithstanding the bene- 
ficial nature of the deed to the grantee. The assent sf the gran- 
tee under these circumstances is not considered as relating 
back to the time of the delivery. 8 The assent of the grantee is 
essential to the payment of a debt by the execution and delivery 
of a deed, and no title is transferred until such assent is given. 7 

. § 277. Where there are several grantors. — Where 
there are several joint owners who intend to convey the land 
held by them by a deed to be executed by all, and all but 
one of them join in executing a deed, which is delivered to 
a third person to obtain the signature of the other owner and 
then to deliver it to the grantee, the deed is not delivered as 
to those who have signed unless the other grantor also execute 
it 8 Thus, by the terms of a deed of partition, embracing a 



■In Bell v. Farmers' Bank, 11 
Bush, 34, 39, 21 Am. Rep. 205. 
And see Goodsell v. Stinson, 7 
Blackf. 439; Kennard v. Adams, 
11 Mon. B. 102; Ensworth v. King, 
SO Mo. 477. 

«Hibberd v. Smith, 67 Cal. 547, 
56 Am. Rep. 726. Where a deed is 
made without the knowledge or 
consent of a person he will become 
bound by it by recognizing its va- 
lidity: Huffman v. Mulkey, 78 
Tex. 556, 22 Am. St. Rep. 71. 

7 Cravens v. Rossiter, 116 Mo. 
345, 38 Am. St. Rep. 606. An in- 
tervening judgment lien is not cut 
off by a subsequent ratification and 
acceptance of the deed: Cravens v. 
Rossiter, supra* 



•Overman v. Brown, 17 Iowa, 
485. In that case John M. Over- 
man, Wm. P. Overman, D. C. 
Overman, and Edwin Brown, the 
plaintiffs, held land in partnership, 
and being desirous that the county 
seat should be located in their vil- 
lage, agreed, as an inducement to 
the commissioners to select that 
place for the purpose, to donate 
fifty lots to the county. The three 
Overmans executed a deed for these 
fifty lots which contained this res- 
ervation: "That in the event the 
county seat should, at any time, be 
removed from Cedar Falls, then 
the title to all of the aforesaid 
lots which shall, at the time of 
such removal, remain unsold by the 
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number of tenants in common as parties, each party conveyed 
and released his undivided interest in the whole property in 
consideration of receiving a conveyance of the undivided in- 
terests of the others in a specified portion ; most of the parties, 
but not all, signed this deed, but it was held that as to those 
who did sign, it could not be considered a valid deed, and 
they still retained the interests in the land as tenants in com- 
mon. "In the absence of any other circumstance than what 
appears on the face of the instrument," says the court, "we 
think it cannot be held that this agreement was executed by 
the plaintiffs grantors, and delivered to take effect like a deed- 
poll, upon their affixing their own signatures, but that it was 
an inchoate instrument, only to become effective when execut- 
ed by all the persons named as parties. Certain cases are cited 
by the plaintiff, in which instruments have been held operative 
when not executed by all the parties. Without entering into s, 



county, shall revert back to us, with 
all improvements thereon." The 
deed was drawn by Dr. Brewer, 
one of the commissioners. The 
Overmans made objections to the 
deed on the ground that it did not 
state all the terms upon which they 
were to make the donation, but 
signed and acknowledged the deed 
and left it with the notary, who 
took the acknowledgment for the 
purpose of having Brown, who was 
then absent, execute and acknowl- 
edge it. The notary presented the 
deed to Brown on his return, and 
he signed it, and then said he de- 
sired to examine it and see what 
he had signed before he made the 
delivery. He read the deed, and 
at once said that he was dissatisfied 
with the condition contained in it, 
and refused to deliver it to the 
notary, and the deed ever since 
that time had been in the plain- 



tiff's possession. The court, per 
Dillon, J., said: "The fair weight 
of the evidence is to the effect 
that the execution of the deed by 
the Overmans was with the ex- 
press understanding that the notary 
should retain it to obtain Brown's 
signature, and was not authorized 
to deliver it to the commissioners 
or to the county, and that it was 
never so delivered, either by the 
Overmans or by the notary. With- 
out Brown's signature the instru- 
ment was immature — not complete 
— and it was intended by the plain- 
tiffs to be delivered when it was 
made perfect, and not before. And, 
in general, an instrument will not 
be regarded as delivered, when 
anything remains to be done by the 
parties by whom the delivery is to 
be made : Parker v. Parker, 1 Gray, 
409." See, also, Batchelor v. Brere- 
ton, 112 U. S. 396, 28 L. ed. 748. 
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separate examination of each case, it will suffice to say that 
they are cases in which, from the terms of the instrument, or 
from the nature of the subject matter of the contract, it ap- 
peared that it was the intention of the parties who signed to 
be bound, without reference to an execution by all the parties, 
or where, by acting under it with a knowledge that it had 
been fully executed, the parties had become estopped from 
denying its obligation upon them. Considered, therefore, as 
a conveyance, we think the agreement in question was void as 
against the defendant's grantors, and gave no title to the 
grantors of the plaintiff." 8 Where there is more than one 
grantor a delivery may be good as to one grantor if not as to 
all. 1 Where the vendee has fully paid the consideration of a 
deed executed by tenants in common, and one of the tenants 
in common dies, the delivery of the deed after his death by 
the other tenant in common, or by some person who has re- 
ceived it for that purpose, is a valid delivery. 2 But where an 
heir made a deed conveying his interest in the estate to his 
mother, upon the express condition that it should not be ef- 
fective until executed by the other heirs, such deed, although 
delivered, is not effective if not so executed. 8 

d 
(ft. ' 

§ 278. Constructive delivery. — The grantee~may retain 
possession of the deed, and still it may be constructively de- 



8 Tewksbury v. O'Connell, 21 Cal. 
60, 69, per Norton, J. See Tustin 
v. Faught, 23 Cal. 237; Colton v. 
Seavey, 22 Cal. 496; Townsend v. 
Corning, 28 Wend. 435 ; Livingston 
v. Rogers, 1 Caines, 584. As to 
enforcing a contract against one 
joint owner who has signed an 
agreement intended to be signed by 
the other owners, see Jackson v. 
Torrence, 83 Cal. 521; Olson v. 
Lovell, 91 Cal. 507. Where there 
are several grantors and it is the 



intention of the parties that all are 
to sign before the deed becomes 
effective, there is no delivery as 
to those who do sign: Wisconsin 
etc. R. Co. v. McKenna, 139 Mich. 
43, 102 N. W. 281. 

1 Thompson v. Flint & P. M. R. 
Co., 131 Mich. 95, 90 N. W. 1037. 

* Holt's Appeal, 98 Pa. St. 257. 

8 HaviIand v. Haviland, 130 la, 
611, 5 L.R.A.(N.S.) 281, 105 N. W. 
354. 
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livered. Thus, an owner of land executed a deed of it to a 
firm of which he was a member, but kept the deed in his pos- 
session. His retention of the deed was considered to be a 
constructive delivery to the firm.* There are many cases 
where a deed has been held to be delivered, although it has 
remained in the custody of the grantor, but in such cases the 
transaction has been fully consummated, and some agreement 
has been made or consideration paid by the grantee ; or there 
have been other facts showing an intention on the part of the 
grantor to deliver the deed, and on the part of the grantee to 
accept it. It is said by Chancellor Kent : "If both parties be 
present, and the usual formalities of execution take place, and 
the contract is to all appearances consummated, without any 
conditions or qualifications annexed, it is a complete and valid 
deed, notwithstanding it be left in the custody of the grant- 
or." 6 

§ 278a. Return of deed to grantor. — Where a deed has 
been duly delivered, the fact that the grantee allows it to re- 
main in the custody of the grantor will not invalidate it. 6 A 
deed may be returned after delivery to the grantor, so as to 
insure that it would not be placed on record without affecting 



* Henry v. Anderson, 77 Ind. 361. 

6 4 Kent's Com. 456. For various 
cases in which a deed has been held 
to have been delivered though its 
custody was retained by the gran- 
tor, see Thompson v. Easton, 31 
Minn. 99; Wallace v. Berdell, 97 N. 
Y. 13; Regan v. Howe, 121 Mass. 
424; Scrugham v. Wood, 15 Wend. 
545, 30 Am. Dec. 75; Stevens v. 
Hatch, 6 Minn. 64; Snow v. Or- 
leans, 126 Mass. 453; Glaze v. 
Three Rivers Farmers Mut. F. Ins. 
Co., 87 Mich. 349; McLaughlin v. 
McManigle, 63 Tex. 553 ; Weisinger 
v. Cock, 67 Miss. 511, 19 Am. St 



Rep. 320; Haeg v. Haeg, 53 Minn. 
33; Jamison v. Craven, 4 Del. Ch. 
311; Alexander v. Alexander, 71 
Ala. 295; Seibel v. Rapp. 85 Va. 
28; Ruckman v. Ruckman, 32 N. 
J. Eq. 259; Cannon v. Cannon, 26 
N. J. Eq. 116; Harris v. Saunders, 
2 Strob. Eq. 370; Young v. Cald- 
well, 6 Lea, 168 ; Tallman v. Cooke, 
39 Iowa, 402; Bliss v. West, 58 
Hun, 71 ; Vought v. Vought, 50 N. 
J. Eq. 177 ; Steele v. Lowry, 4 Ohio, 
72, 19 Am. Dec. 581. 

6 Squires v. Summers, 85 Ind. 
252. 
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the delivery. 7 A deed delivered to the grantee and placed in 
a receptacle, accessible to the grantor does not cease to operate 
because subsequently it has in some manner disappeared. 8 A 
deed once delivered, does not cease to be a deed because it is 
found subsequently to delivery in the grantor's possession. 9 But 
a delivery is not made where a mother makes a manual de- 
livery of a deed to her son, to whom she did not intend to trans- 
fer title, and which immediately was handed back to her for 
her to keep to secure her support. 1 The main question is has 
there been a delivery? If a delivery has been made the subse- 
quent return of the deed to the grantor for safe keeping does 
not affect its validity. 2 Although a deed may be left in the 
possession of the grantor, yet if he intends the execution of 
the deed as a delivery and this fact the grantee knows and un- 
derstands, and they both consider that title has passed the 
deed will be operative as a transfer of title. 3 But if the deed 
is placed among the grantor's papers, and there has been noth- 
ing to indicate the intention of the grantor to deliver it, the 
fact that the grantee may have carried the keys, and had ac- 
cess to the place where the papers were, is insufficient to con- 
stitute delivery. 4 Nor will the signing of a deed by a hus- 



7 Blackford v. Olmstead, 140 
Mich. 583, 104 N. W. 47. 

8 Kenniff v. Caulfield, 140 Cal. 34, 
73 Pac. 803. 

9 Ferguson v. Bond, 39 W. Va. 
561, 20 S. E. 591. 

iRausch v. Michel, 192 Mo. 293, 
91 S. W. 99. There was held to be 
a sufficient delivery where the 
grantor knowing his death to be 
impending executed a deed, one 
month prior to his death, and hand- 
ed it to his sister-in-law, remarking 
that he had conveyed the land to 
her and wished it to go to her chil- 
dren at his death. She then re- 
turned the deed to the grantor. He 
placed it under his pillow and sub- 



sequently handed it to his brother 
directing him to have it recorded 
after the grantor's death. Payne v. 
Hallgarth, 33 Or. 430, 54 Pac. 162. 

2 Smith v. James, 22 Tex. Civ. 
App. 154, 54 S. W. 41. See, also, 
HoIIenbeck v. Hollenbeck, 185 111. 
101, 57 N. E. 36; Hall v. Dobbin, 
119 Mich. 106, 77 N. W. 641; In re 
Nicholls, 190 Pa. 308, 42 Atl. 692; 
Goodman v. Skelton, 2 Tenn. Ch. 
App. 283. 

3 Bunnell v. Bunnell, 111 Ky. 566, 
64 S. W. 420, 65 S. W. 607, 23 Ky. 
Law. Rep. 800. 

4 Gaines v. Keener, 48 W. Va. 56, 
35 S. E. 856. 
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band intending to secure the wife for a loan and depositing it 
in his safe among his papers, make a delivery. 5 Conceding 
that to create a valid delivery it is not necessary that a deed 
executed by a husband to his wife should actually be placed in 
her possession and out of his, yet this rule is applicable only 
where the intention exists on the part of the husband to trans- 
fer the title. 6 There is no delivery where a deed in favor of 
an infant is retained in the grantor's control until his death, 
excepting for a short time when the father of the infant has 
had possession of it for the purpose of reading it. 7 If both 
parties treat the transaction as a transfer of title, the grantor 
may in some cases be considered the depositary for the grant- 
or. 8 Still it cannot be said that the grantor can deliver it to 
himself as the grantee's agent. 9 If a grantor executes a deed 
to his wife and without her knowledge deposits it in a tin box 
among his private papers in a wardrobe which both he and 
his wife used, where after his death it was found, there is 
no valid delivery of the deed. 1 But a finding will not be dis- 
turbed that a deed had been delivered where it appeared that 
a mother before she died conveyed by a deed her residence to 
her daughter, living with her, and placed the deed in her ward- 
robe although the daughter had no knowledge of it until a few 
months afterwards the mother told her' where the deed could be 
found, and that she had given to her the property. 8 If a grant- 
or places the deed in a satchel in his room not having directed 
its delivery, and saying that he did not want the papers in the 
satchel meddled with, and after his death it is taken from the 
satchel there is no delivery. 3 



5 Blackmoore v. Crutch (Term. 
Ch. App.) 46 S. W. 310. 

«M'Cartney v. M'Cartney, 93 
Tex. 359, 55 S. W. 310. 

* Bisard v. Sparks, 133 Mich. 587, 
95 N. W. 728. 

« Gray v. Ward (Term. Ch. App.) 

52 S. w. 102a 



9 Rendlen v. Edwards, 116 Mo. 
App. 390, 92 S. W. 731. 

iLyon v. Barton, 88 Miss. 135, 
40 So. 555. 

2 Young v. Elgin (Miss.) 27 So. 
595. 

3 Cameron v. Gray, 202 Pa. 566, 
52 Atl. 132. 
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§ 279. Delivery after death of the grantor. — The gen- 
eral rule undoubtedly is that, where a deed remains in the 
possession of the grantor, to be delivered and take effect after 
his death, the deed is void for want of a delivery during his 
lifetime. 4 There are some qualifications to this general rule, 
as where the delivery of the deed is complete during the grant- 
or's life, but the time it is to take effect is postponed till the 
grantor's death, and other modifications which shall be pres- 
ently noticed. In support of the general proposition, refer- 
ence may be made to a case where a father executed and 
acknowledged a deed for a piece of land upon which he re- 
sided, making his children grantees ; he did not record or de- 
liver the deed, stating, as one reason for this action, that if 
he retained possession of the deed, he might sell the land for 
the minors, and this he could not do if he parted with the pos- 
session of the deed, and they, being minors, would also be un- 
able to sell. The deed having remained in the father's pos- 



*Goodlett v. Kelly, 74 Ala. 213; 
Jackson v. Leek, 12 Wend. 107; 
Fay v. Richardson, 7 Pick. 91; 
Wiggins v. Lusk, 12 111. 132; Mil- 
ler v. Physick, 24 Ark. 244; Her- 
bert v. Herbert, Breese, 354, 12 Am. 
Dec. 192; Fisher v. Hall, 41 N. Y. 
423; Ball v. Foreman, 37 Ohio St. 
139; Jones v. Houston, 5 Jones (N. 
C), 302; Martin v. Ramsey, 5 
Humph. 349; Jones v. Loveless, 99 
Ind. 317; Miller v. Lullman, 81 Mo. 
311; Lang v. Smith, 37 W. Va. 725; 
Cazassa v. Cazassa, 92 Tenn. 573, 
20 L.R.A.178, 36 Am. St. Rep. 112; 
Stone v. French, 37 Kan. 145, 1 Am. 
St. Rep. 237; Hayes v. Boyland, 141 
111. 400, 33 Am. St. Rep. 326; Cline 
v. Jones, 111 III. 563; Parrott v. 
Avery, 159 Mass. 594, 22 L.R.A. 
153. 38 Am. St. Rep. 465; Taft v. 
Taft, 59 Mich. 185, 60 Am. Rep. 
291; Bovee v. Hinde, 135 111. 137, 



25 N. E. 694; Denis v. Velati, 96 
Cal. 223; Porter v. Woodhouse, 59 
Conn. 568, 13 L.R.A. 64, 21 Am. St 
Rep. 131; Sauter v. Dollman, 46 
Minn. 504; Martling v. Martling, 
47 N. J. Eq. 122; Stinson v. Ander- 
son, 96 111. 373; McElroy v. Hiner. 
133 III. 156; Byars v. Spencer, 101 
111. 429, 40 Am. Rep. 212; Gorman 
v. Gorman, 98 111. 361; Miller v. 
Murfield, 79 Iowa, 64; Duraind's 
Appeal, 116 Pa. St. 93; Allen v. De 
Groodt, 105 Mo. 442; Huey v. 
Huey, 65 Mo. 689; Otto v. Doty, 
61 Iowa, 23; Anderson v. Ander- 
son, 126 Ind. 62; Taft v. Taft, 59 
Mich. 185, 60 Am. Rep. 291; Wil- 
liams v. Schatz, 42 Ohio St. 47; 
Weisinger v. Cock, 67 Miss. 511, 19 
Am. St. Rep. 320; Reichart v. Wil- 
helm, 83 Iowa, 510. See McLaugh- 
lin v. McManigle, 63 Tex. 553L 
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session until his death, was held invalid for want of delivery. 6 
"For we consider it indispensable to the delivery of a deed, that 
it shall pass beyond the control or dominion of the grantor; 



fi Byars v. Spencer, 101 111. 429, 
40 Am. St. Rep. 212. Mr. Justice 
Walker delivered the opinion of the 
court, and said: "The first ques- 
tion we propose to consider is, 
whether the deed executed by 
Thomas Whitson ever became op- 
erative to pass the title to the gran- 
tees named in the deed — whether 
there was such a delivery as passed 
the title to the land from him to 
them. On the one side it is 
claimed there was, and on the other 
it is insisted there was no delivery. 
The question as to what acts are 
necessary to constitute a sufficient 
delivery to render a deed operative, 
and to pass the title to the land, has 
been the subject of much discus- 
sion in this court. It is held that 
a delivery is essential to render a 
deed operative, and it does not take 
effect until it is delivered : Skinner 
v. Baker, 79 111. 496; Blake v. Fash, 
44 111. 302. It may be delivered to 
the grantee, or to his agent. Nor 
is any particular form or ceremony 
necessary to constitute a sufficient 
delivery. It may be by acts or 
words, or both, or by one without 
the other; but what is said or done 
must clearly manifest the intention 
of the grantor, and of the grantee, 
that the deed shall at once become 
operative to pass the title to the 
land conveyed, and that the grantor 
loses all control over it: Bryan v. 
Wash. 2 Gilm. 557. It has been 
held that, where a deed is executed 
and delivered to even a stranger, 
to be delivered to the grantee, 
, Deeds. Vol. 1.— 29 



without condition, it will be a suffi- 
cient delivery to pass the title; 
Rawson v. Fox, 65 111. 200. But 
the execution of a deed, and having 
it placed on record, without the 
knowledge of the grantee, is not a 
delivery: Kingsbury v. Burnside. 
58 111. 310, 11 Am. Rep. 67; Kre- 
baum v. Cordell, 63 111. 23. But in 
such a case the subsequent assent 
will be sufficient: Dale v. Lincoln, 
62 111. 22. In Gunnell v. Cockerill, 
79 111. 79, it was held that any act 
which clearly manifests an inten- 
tion of the grantor, and the person 
to whom it is delivered, that the 
deed shall presently take effect and 
become operative, and the grantor 
loses all control over it, is a suffi- 
cient delivery. In all cases the in- 
tention of the grantor to part with 
its possession and control enters 
largely into the question of deliv- 
ery. When the facts show that the 
grantor did not intend to lose con- 
trol of the deed, and still continues 
to have power over the title, with- 
out the consent of the grantee, 
there is not such a delivery, as the 
law requires to render it a deed, 
and it cannot pass title. In this 
case, Thomas Whitson, so far from 
manifesting such an intention, on 
the contrary retained the deed, and 
declined to have it recorded, on the 
express ground that he would 
thereby place the title beyond his 
power to control it. He also ex~ 
pressed the intention, after he had 
made and acknowledged it, to sell 
the land, if he could do so, at six 
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otherwise it cannot come rightfully within the power and con- 
trol of the grantee. Their interests are adverse, and both can- 
not lawfully have control over the deed at the same time. The 
grantee does not necessarily acquire the right the moment it 
leaves the possession and control of the grantor, but he can- 
not have, it before. Neither can the grantee transfer his prop- 
erty, after his decease, by deed. The statute of wills, or of 
descent, then, govern all property not disposed of during the 
life-time of the owner." 6 Where a grantor caused a deed to be 
prepared, and having signed, sealed, and acknowledged it, in- 
quired whether the deed would give the land to his daughter, 
in whose favor it was made, and was advised that it would, 
but retained the land in his possession until his death, it was 
held that the deed was inoperative for the want of delivery. 7 



thousand dollars, and, in pursuance 
of that intention, he did offer to sell 
it. Instead of his doing or saying 
anything indicating an intention to 
deliver the deed, his declarations 
and acts clearly prove that he did 
not intend to deliver the deed, or 
place the title in the grantees. Un- 
der none of the cases referred to 
c^in it be held that there was a de- 
livery, but they all hold that there 
could not, under the facts of this 
case, have been a delivery, and, 
there being no delivery, the com- 
plainants took no title under the 
deed." See, also, Reed v. Douthet, 
62 111. 348; Stenson v. Anderson, 
96 111. 373. 

6 Brown v. Brown, 66 Me. 316, 
321, per Virgin, J. See, also, Huey 
v. Huey, 65 Mo. 689; Shurtleff v. 
Francis, 118 Mass. 154; Patterson 
v. Snell, 67 Me. 559 ; Jones v. Jones, 
6 Conn. Ill, 16 Am. Dec. 35. 
Where a grantor places a deed in 
a locked box, and delivers the same 
to a servant with the statement 



that it contains a deed, but not 
mentioning the name of the gran- 
tee, and directs that the box be not 
opened until after the grantor's 
death, there has been no legal de- 
livery: Porter v. Woodhouse, 59 
Conn. 568, 13 L.R.A. 64, 21 Am. 
St. Rep. 131. 

'Stilwell v. Hubbard, 30 Wend. 
44. Say the court, per Bronson, J. : 
"The grantor kept the deed himself. 
He did not intend it should be an 
operative conveyance so long as he 
lived ; and if it was his settled pur- 
pose that Altie should have the land 
after his death, he has not taken the 
proper legal means for carrying 
that intention into effect. We can- 
not uphold this deed without over- 
turning well-settled principles." 
See, also, Jackson v. Phipps, 12 
Johns. 418. Where a deed from 
a father to a son is found by the 
administrator after the father's 
death in his desk, among his papers, 
and was delivered by the adminis- 
trator to the son, the latter has 
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Nor unless there has been a prior delivery, is a delivery 
through the mail by a third person after the grantor's death 
operative. 8 An owner of land and his wife made a deed of 
it to their daughter, who was then four months old, and prop- 
erly acknowledged the execution of the conveyance. When 
the acknowledgment was taken the father said, "she is early 
in acquiring property" ; and handed the deed toward her, with- 
out putting it into her hands. He did not have the deed re- 
corded, but kept it among his papers, where it was found after 
his death. Prior to his death he conveyed the same premises 
to a trustee for the use of the child for life, with a remainder 
over. The court considered it to be clear, when a claim was 
made to the land through the deed, that the deed was not in- 
tended as a completed transaction, and there had been no valid 
delivery of it. 9 So there was considered to be no delivery of 
a deed where the grantor, having signed, sealed, and acknowl- 
edged it, inclosed in it a slip on which was written a state- 
ment that he had deposited the deed for safekeeping, direct- 
ing that it be given to his grandchildren, and placed it in a 
bank with his other documents, where on his death four years 
subsequently it was found. 1 There was held to be delivery 
where the father handed the deed to his son on his death bed 
and directed him to record it "when I am gone." 2 

§ 279a. Some illustrations. — A deed was executed and 
acknowledged, and though ready for delivery was not de- 
livered to the grantee, but was placed in a drawer in which 
the grantor was in the custom of keeping his papers. The 
grantor's will was executed at the same time and was placed, 
together with the deed, in the same drawer. The will and deed 



the burden of proof to show de- 
livery: Tyler v. Hall, 106 Mo. 313, 
27 Am. St. Rep. 337. 

» Otto v. Doty, 61 Iowa, 23. 

•Ireland v. Geraghty, 15 Fed. 
Rep. 35. 



1 Davis v. Williams, 57 Miss. 843. 
And see Goodlett v. Kelly, 74 Ala. 
213. 

2 Seifert v. Seifert, 66 Kan. 732, 
71 Pac. 271. 
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were found after the grantor's death in the drawer in which 
they had been placed, but it was held that the deed was void 
for want of delivery. 8 A father executed to his son, a youth 
of twelve years of age, two deeds, providing in one, that title 
was to vest on a formal delivery to occur in the future, no de- 
livery being intended at the time of execution, and conveying 
in the other the property in which the family was living. 
After the father's death, the deeds were found among his 
papers, and no member of the family had previously been in- 
formed of their execution. The father up to the time of his 
death continued to rent, insure, and manage the property in 
his own name. Under these circumstances, the court held, 
that there never was any delivery or present intention to de- 
liver the deeds.* A father made and executed a deed in favor 
of his children, and then handed it to his wife, and told her 
to take care of it. No delivery of the deed was made to the 



»Lang v. Smith, 37 W. Va. 725. 
Mr. Justice Holt delivered the opin- 
ion, and after quoting several au- 
thorities and the text of section 
280 of this work, as stating the cor- 
rect rule, said: "In this case the 
deed in question was executed ready 
for delivery, but the power of do- 
minion over the deed was not part- 
ed with by anything said or don. 
It was laid away in decedent's 
drawer where he kept bis papers, 
together with his will made at the 
same time, and like the will it was 
ambulatory, not legally fixed or 
settled past destruction or altera- 
tion. It is nothing more than a 
will defectively executed and void 
under the statute. The grantor 
died without parting with his pos- 
session of the deed, or his right 
of control over it It was not de- 
livered during his life, and after 
his death no one had the power, ex- 



press or implied, to deliver it On 
the contrary, by what he said a few 
days before his death, he regarded 
it as under his control, as well as In 
his possession, and so far from de- 
livering it or directing it to be de- 
livered after his death, he ordered 
it to be destroyed; and, although 
the delivery of the deed, like any 
other fact, may as well be inferred 
from circumstances as proved by 
positive testimony (2 Minor Inst 
733), yet no circumstances are 
shown by competent testimony, in 
this case, from which any such in- 
ference can be fairly drawn. M 

4 Cazassa v. Cazassa, 92 Tenn. 
573, 36 Am. St Rep. 112, 22 S. W. 
Rep. 56XL A deed may be delivered 
to a third person to be delivered 
to the grantee after the grantor's 
death: Seibel v. Highan 216 Mo. 
121, 115 S. W. 987; Fitzgerald v. 
Allen, 240 111. 80, 88 X. E. 240. 
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grantees, or to any one for them, until after the husband's 
death. The court considered that it was the intention of the 
grantor to keep control over the instrument, until he became 
fully determined ultimately to deliver it or not, and hence de- 
cided that the deed was void for want of a valid delivery. 5 
Where an unrecorded deed of partition is found among the 
papers of a decedent, who was as much entitled to its posses- 
sion as the other parties to the deed, no presumption against 
its delivery will be indulged. 6 If a deed is placed in the 
hands of one of the grantees, with the understanding that it 
shall be returned to the grantor if he should ask it, and in 
the absence of such a request is to be placed upon record after 
the grantor's death, there is not a valid delivery. 7 A person 
in anticipation of death executed deeds and bills of sale, in- 
tending them as a division of his estate between his heirs so 
that there might not be any trouble or litigation after his 
death, and handed the instruments to be placed in a chest 
where they were to remain subject to the control of the grant- 
or until his death when they were to be delivered. In the 
event that the grantor recovered, the deeds and bills of sale 
were not to become effective. The court held that no title 
passed for a want of delivery in the grantor's lifetime. 8 

§ 280. Absolute delivery to a third person to hold un- 
til the grantor's death. — Where a grantor executes a deed 
and delivers it to a third person to hold until the death of the 
grantor, the latter parting" with all dominion over it, and re- 
serving no right to recall the deed or alter its provisions, it 
seems to be settled by the weight of authority that the deliv- 



* Colyer v. Hyden, 94 Ky. 180, 21 
S. W. Rep. 868. See a case where 
a deed was held to have been deliv- 
ered on the evidence adduced: 
Cummings v. Glass, 162 Pa. St. 241. 

6 Smith v. Adams, 4 Tex. Civ. 
App. 5. 



7 Wilson v. Wilson, 158 111. 567, 
49 Am. St. Rep. 176. 

« Ashley v. Ashley, 93 Ark. 324, 
124 S. W. 778. See, also, Russell 
v. May, 77 Ark. 89, 90 S. W. 617; 
La Cott v. Quertermous, 84 Ark. 
610, 107 S. W. 167. 
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ery is effectual, and the grantee, on the death of the grantor, 
succeeds to the title. 9 A delivery of this kind may be consid- 
ered, in effect, an escrow, but differs from that in the fact that 
a delivery in escrow is dependent upon the performance of 
some event and not upon the lapse of time. In a case in 
Massachusetts, where a delivery of this character was held 
good, Chief Justice Shaw, in delivering the opinion of the 
court, remarked: "Whether, when a deed is executed and 
not immediately delivered to the grantee, but handed to a 
stranger to be delivered to the grantee at a future time, it is 
to be considered as the deed of the grantor presently, or as an 
escrow, is often matter of some doubt, and it will generally 
depend rather on the words used and the purposes expressed, 
than upon the name which the parties give to the instrument. 
Where the future delivery is to depend upon the payment of 
money or the performance of some other condition, it will be 
deemed an escrow. Where it is merely to await the lapse of 
time or the happening of some contingency, and not the per- 
formance of any condition, it will be deemed the grantor's 
deed presently. Still it will not take effect as a deed until the 
second delivery; but, when thus delivered, it will take effect 
by relation from the first delivery." 1 A person executed a 



9 This portion of the text is quot- 
ed as the law in Lang v. Smith, 37 
W. Va. 725, 17 S. E. Rep. 213. A 
delivery to a third person with 
directions to hand the deed to the 
grantee after the grantor's death, 
constitutes a good delivery: Schil- 
Iinger v. Bawek, 135 la. 131, 112 N. 
W. 210; Wells v. Wells (Wis.) Ill 
N. W. 1111; Shea v. Murphy, 164 
111. 614, 56 Am. St. Rep. 215; Gris- 
wold v. Griswold, 148 Ala. 239, 42 
So. 554, 121 Am. St. Rep. 64; Ful- 
ton v. Priddy, 123 Mich. 298, 82 N. 
W. 65, 81 Am. St. Rep. 201. 

i Foster v. Mansfield, 3 Met. 412, 



415, 37 Am. Dec. 154. See, also, 
Latham v. Udell, 38 Mich. 238; 
Wallace v. Harris, 32 Mich. 380; 
Wljeelright v. Wheelright, 2 Mass. 
447, 3 Am. Dec. 66; Gilmore v. 
Whitesides, Dudley's Eq. 14, 31 
Am. Dec. 563; Stephens v. Rine- 
hart, 72 Pa. St. 434; Hatch v. 
Hatch, 9 Mass. 307, 6 Am. Dec. 67; 
Mather v. Corliss, 103 Mass. 568; 
Carter v. Mills, 30 Mo. 439; Cooper 
v. Jackson, 4 Wis. 551; Thatcher 
v. St. Andrew's Church, 37 Mich. 
264; Hathaway v. Payne, 34 N. Y. 
92; Church v. Gilman, 15 Wend. 
661, 30 Am, Dec. 82; Miller v. 
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deed in favor of his married daughter, and, having acknowl- 
edged the instrument, placed it in the hands of a third party, 
with directions to have it recorded, and to hold it without de- 
livery until the grantor's death. The daughter having died, 



Meers, 155 111. 284; Dinwiddie v. 
Smith, 141 Ind. 318; Campbell v. 
Morgan, 68 Hun, 490; McCalla v. 
Baine, 45 Fed. Rep. 828; Standi- 
ford v. Standiford, 97 Mo. 231, 3 
L.R.A. 299; Bury v. Young, 98 Cal. 
446; 35 Am. St. Rep. 186; Crowd- 
er v. Searcy, 103 Mo. 97; Sneathen 
v. Sneathen, 104 Mo. 201, 24 Am. 
St Rep. 326; Burke v. Adams, 80 
Mo. 504, 50 Am. Rep. 510; Williams 
v. Latham, 113 Mo. 165; Rogers 
v. Carey, 47 Mo. 232, 4 Am. Rep. 
322; Huey v. Huey, 65 Mo. 689; 
Rothenbarger v. Rothenbarger, 111 
Mo. 1 ; Allen v. De Groodt, 105 Mo. 
442; Loveland v. Loveland, 136 111. 
75; Stone v. Duvall, 77 III. 475; 
Hill v. Hill, 119 111. 242; Smiley v. 
Smiley, 114 Ind. 258; Squires v. 
Summers, 85 Ind. 252; Owen v. 
Williams, 114 Ind. 179; Goodpaster 
v. Leathers, 123 Ind. 121; Hockett 
v. Jones, 70 Ind. 227; Regan v. 
Howe, 121 Mass. 424; Albright v. 
Albright, 70 Wis. 528; Le Saulnier 
v. Loew, 53 Wis. 207; Prutsman 
v. Baker, 30 Wis. 644, 11 Am. Rep. 
592; Diefendorf v. Diefendorf, 132 
N. Y. 100; Rousseau v. Bleau, 131 
N. Y. 177, 27 Am. St. Rep. 578; 
Munoz v. Wilson, 111 N. Y. 295; 
Merrills v. Swift, 18 Conn. 257, 46 
Am. Dec. 315 ; Woodward v. 
Camp., 22 Conn. 457; Taft v. Taft, 
59 Mich. 185, 60 Am. Rep. 291 ; Ball 
v. Foreman, 37 Ohio St. 132; Wil- 
liams v. Schatz, 42 Ohio St. 47; 
Crooks v. Crooks, 34 Ohio St 610; 
Egerton v. Carr, 94 N. C. 648, 55 



Am. Rep. 630. A grantor, Francis 
B. French, who had formed the in- 
tention of giving, at his death, cer- 
tain land to his brother, Dudley S. 
French, unless he should sell the 
same during his lifetime, wrote a 
letter to his brother, in which he 
said : "In case I should drop off, 
you can take possession of the land, 
and do with it as you please. 
When I have paid the land out, if 
not sold, I will make a deed to it 
to you, inclose it in an envelope, 
direct it to you, to be mailed in 
event of death, which would make 
it sure to you without expense or 
trouble." Nearly a year afterward 
he signed a warranty deed for the 
property to his brother as grantee, 
and acknowledged it before an offi- 
cer, S. Michaels. The deed con- 
tained the words "Signed, sealed, 
and delivered in the presence of S. 
Michaels ;" but it was never, in fact, 
delivered. The grantor died, own- 
ing and retaining possession of the 
land. During all of this time he 
was unmarried, and left no child, 
father, or mother, but left several 
brothers. No person, other than 
the grantor named in the deed and 
the officer who took the acknowl- 
edgment, ever saw the deed or 
knew of its existence, until about 
half an hour before the grantor 
died, when it was found inclosed in 
an envelope, with a letter, in a ci- 
gar-box, in the drawer of a table, 
in the residence of the grantor. 
Indorsed on the envelope were these 
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the grantor filed a bill to have the deed set aside, but the court 
decided that the deed could not be set aside, in the failure of 
proof of any mistake or error in its execution, and that the 
original intention of the grantor had to be effectuated; while 



words: "This deed to be placed 
in the recorder's office at Erie, Kan- 
sas, for record, and the accompany- 
ing letter to be mailed as per di- 
rection thereon." The grantor, at 
the time the deed was discovered, 
was speechless and unconscious, 
and continued in that condition un- 
til his death, which occurred about 
half an hour afterward. The per- 
son who found the deed immedi- 
ately telegraphed to the grantee, 
Dudley S. French, who resided in 
Illinois, and on his arrival at the 
place where the grantor died, the 
deed was delivered to him. This 
was the first time the grantee ever 
saw the deed, and he never knew 
of it until after the grantor's 
death. Four days after the gran- 
tor's death, the grantee filed the 
deed for record, and entered into 
possession of the land, and re- 
mained in possession until he sold 
the land to one John Stone, who 
was his brother-in-law, and for a 
time lived at his house. Dudley S. 
French, the grantee, was weak in 
body and mind, and, for a portion 
of the time, could scarcely dress 
himself. In his deed to Stone, the 
consideration expressed was two 
thousand dollars, but the true con- 
sideration was only eight hundred 
dollars, and the actual value of the 
land was about three thousand dol- 
lars. Stone did not know that 
there was any defect in the title 
of Dudley S. French, from whom 
he obtained title, and who was the 



first grantee mentioned, and the 
court held that, for the purposes 
of the case, Stone must be consid- 
ered a bona fide purchaser. Stone 
took possession of the land. The 
heirs of Francis B. French, the 
original grantor, commenced an ac- 
tion for partition, and the question 
before the court was, Was the deed 
from Francis B. French to Dudley 
S. French ever delivered, so as to 
make it a valid deed? The court 
held that the deed was not deliv- 
ered; that it did not convey any 
title, interest, or estate, and that 
it was not merely voidable, but it 
was absolutely void: Stone v. 
French, 37 Kan. 145, 1 Am. St. Rep. 
237. In the course of its opinion 
the court said: "This is unlike a 
case where a deed is only voidable, 
and a bona fide purchaser obtains 
title from the holder of the same 
without any notice of its infirmity. 
In such a case, he may obtain a 
good title; but, where the deed is 
absolutely void, he cannot. It 
seems to be admitted that if the 
deed were forged, no person could 
obtain any title under it, however 
innocent he might be; but a forged 
deed is no more void than this deed. 
Both, in this respect, are precisely 
alike; both are equally void, and 
neither the record of a forged deed, 
nor the record of an absolutely 
void deed, can be invoked to sup- 
port or bolster up a disputed title; 
for the record is worth no more 
than the original deed itself. It is 
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he was entitled to the use of the land in the same manner as 
he would have been had he reserved a life estate, yet, upon 
his death, the deed would take effect, and, by relation back, 
would vest a title in the grantee to which her heirs at law 
would succeed. 2 And the general rule is that where a deed is 



only instruments that have some 
validity, and that may, in some 
manner, affect real estate, that can 
be recorded legally. There is no 
statute authorizing the recording of 
a void instrument, and it is an er- 
ror to suppose that the statutes can 
have the effect of making valid an 
absolutely void instrument by per- 
mitting the void instrument to be 
recorded. The instrument is still 
void, although recorded. The rec- 
ord can give it no validity. As 
tending to support the view that a 
purchaser of real estate from a per- 
son holding under a void recorded 
deed, although, in fact, a bona fide 
purchaser, cannot obtain a good or 
valid title, or, indeed, any title, we 
refer to the following authorities: 
Everts v. Agnes, 6 Wis. 453 ; Tish- 
er v. Beckwith, 30 Wis. 55, 11 Am. 
Rep. 546; Chipman v. Tucker, 38 
Wis. 43, 20 Am. Rep. 1 ; Van Am- 
ringe v. Morton, 4 Whart. 382, 34 
Am. Dec. 517; Smith v. South Roy- 
alton Bank, 32 Vt. 341, 76 Am. Dec 
179; Harkreader v. Clayton, 56 
Miss. 383, 31 Am. Rep. 369; Berry 
v. Anderson, 22 Ind. 37, 40. The 
case of Lewis v. Kirk, 28 Kan. 497, 
505, 42 Am. Rep. 173, has no ref- 
erence to void deeds, or to the rec- 
ord of void deeds. A deed not de- 
livered at all is a very different 
thing from a deed actually deliv- 
ered, even though the delivery of 
the same may have been procured 



through fraud; and a deed not de- 
livered, but wrongfully in the hands 
of the apparent grantee, without 
fault or negligence on the part of 
the owner of the land, is unlike a 
deed not delivered, but which, 
through the fault or negligence of 
the owner, has been permitted to 
get into the hands of the apparent 
grantee. In the present case the 
deed was never delivered, and was 
not permitted to get into the hands 
of Dudley S. French, the apparent 
grantee, while Francis B. French 
was the owner of the land ; but af- 
ter Francis B. French died, and 
after the title to the land has passed 
from him to his heirs, the deed did 
get into the hands of Dudley S. 
French, the apparent grantee, but 
not through any fault or negligence 
on the part of the heirs, who were 
then the owners of the land" : Stone 
v. French, 37 Kan. 145, 1 Am. St. 
Rep. 237. 

2 Stone v. Duvall, 77 111. 475. 
Says Mr. Justice Walker, delivering 
the opinion of the court: "To can- 
cel the deed would be to permit Du- 
vall to change his mind, and to de- 
feat his act deliberately done after 
consultation and advice taken, and 
done in accordance with his previ- 
ously expressed purpose to convey 
to Mrs. Stone. It would be clearly 
wrong to abrogate the deed unless 
it clearly appeared that an estate 
less than a fee, and such an estate 
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delivered to a third person to be delivered to the grantee upon 
the grantor's death a subsequent acceptance of the instrument, 
or ratification of the transaction, may, by legal fiction of rela- 
tion, be held to operate as of the time of the original delivery 
so as to cut off intervening conveyances to parties in privity 
with the grantor or who have notice of the transaction. 8 Of 
course the legal fiction of relation cannot be permitted to preju- 
dice the rights of strangers to the transaction such as inter- 
vening judgment or attachment creditors without notice. 4 If 
a grantor has given instructions to the person drawing the 
deed to take it and retain possession of it until the grantor's 
death when it is to be delivered to the grantee upon the pay- 
ment of the expenses for the preparation of the conveyance, 
and the directions have been followed and the payment made, 
there is an acceptance by the grantee. Title vests in him from 



as terminated with her life or pre- 
vious thereto, was intended to be 
conveyed, but was not by reason of 
a mistake." In Sneathen v. Sneath- 
en, 104 Mo. 209, 24 Am. St. Rep. 
326, Mr. Justice Black, in deliver- 
ing the opinion of the court, said: 
"A deed delivered by the grantor to 
a third person to be delivered to 
the grantee, and by such third per- 
son delivered to the grantee, will 
constitute a good delivery, though 
the grantor is dead at the date of 
the last delivery; for the delivery 
takes effect by relation as of the 
date when first made to the third 
person. In such cases it should ap- 
pear that the grantor parted with 
all dominion and control over the 
instrument, intending to it to take 
effect, and pass title as a present 
transfer. This intention may be 
manifested by acts or by words or 
by both words and acts." See, also, 
White v. Pollock, 117 Mo. 467, 38 



Am. St. Rep. 671 ; Bury v. Young, 
98 Cal. 446, 35 Am. St Rep. 186; 
Henson v. Bailey, 73 Iowa, 544, 5 
Am. St. Rep. 700. 

8 Emmons v. Harding, 162 Ind. 
153, 70 N. E. 142; 1 A. & E. Ann. 
Cas. 864 and see note thereto; Ruiz 
v. Dow, 113 Cal. 490; Goodpaster 
v. Leathers, 123 Ind. 121; Stout v. 
Rayl, 146 Ind. 379; Albrecht v. AI- 
brecht, 121 la. 521, 96 N. W. 1087; 
Meigs v. Dexter, 172 Mass. 217; 
Ranken v. Donovan, 46 App. Div. 
225 (aff.) 166 N. Y. 626; Swisher 
v. Palmer, 106 III. App. 432; Arne- 
gard v. Arnegard, 7 N. D. 475, 41 
L.R.A. 258, 75 N. W. 797; Grilley v. 
Atkins, 78 Conn. 380, 4 L.R.A. 
(N.S.) 816, 62 Atl. 337, 112 Am. 
St. Rep. 152. 

4 Parmelee v. Simpson, 5 Wall. 
(U. S.) 85, 18 L. ed. 543; Hibberd 
v. Smith, 67 Cal. 547; Sampson v. 
Thornton, 3 Met (Mass.) 275. 
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the time of the execution of the deed. 5 

§ 280a. Same subject. — Where the delivery of a deed 
to a third person to be delivered to the grantee after 
the grantor's death, leaves the grantor's intention in doubt, 
subsequent acts of the grantor, or of the depositary, may be 
proven for the purpose of showing the grantor's intent at the 
time the deed was placed in the hands of the third person. 8 
It is not necessary that the grantee should have empowered 
the person holding the deed to act for him. If the grantor 
delivers the deed to the stranger for the grantee, reserving no 
power of control, the delivery is valid. 7 The delivery must 
be absolute as a deed cannot be made to take the place of a 
testamentary disposition ; 8 that is, the grantor's dominion 
over the deed must have completely terminated; 9 but the va- 
lidity of the deed is not affected by the fact that the grantee 
did not know of the execution of the deed until after the death 
of the grantor. 1 There is no delivery of a deed made by a 
grantor when he was sick and delivered to a person not the 
grantee with the understanding that the deed should be re- 
turned to the grantor in case of his recovery, 8 as no title 
passes where the grantor has the right of recall. 8 For in- 
stance, where a grantor having executed a deed, which was 
sealed up by his attorney, and delivered to him takes it to a 
bank and deposits it there where it is found after his death, 
he in the meantime having sole control of the deed, there is 



*Stockwell v. Shalit, 204 Mass. 
270, 90 N. E. 570. See, also, Regan 
v. Howe, 121 Mass. 424; Timothy 
v. Wright, 8 Gray, 522; O'Kelly v. 
O'Kelly, 8 Mete. 436; Foster v. 
Mansfield, 3 Mete. 412, 37 Am. Dec. 
154. 

e O'Brien v. O'Brien, 125 N. W. 
307. 

» Schlicher v. Keeler, 61 N. J. Eq. 
394, 48 Atl. 393. 

s Hayden v. Collins, 1 Cal. App. 
259, 81 Pac. 112a 



9 Emmons v. Harding, 162 Ind. 
154, 70 N. E. 142. 

1 Thompson v. Calhoun, 216 111. 
161, 74 N. E. 775; Arnegaard v, 
Arnegaard, 7 N. D. 475, 41 L.R.A. 
258, 75 N. W. 797. 

2 Ward v. Russell, 121 Wis. 77, 
98 N. W. 339. 

» Cole v. Cole, 144 Mich. 676, 108 
N. W. 101 ; Noble v. Tipton, 219 111. 
182, 3 L.R.A.(N.S.) 645, 76 N. E. 
151. 
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no delivery.* In some cases the transaction so closely re- 
sembles a family settlement, that the equitable principles pre- 
vailing in such arrangements may be applied. 5 No title passes 
where the grantor deposited a deed with a third person to be 
delivered to the grantee upon the grantor's death, but with 
the agreement that if either the grantor or his wife should 
repay to the grantee certain advancements, the deed should 
be surrendered to them, as the grantor had not parted with all 
dominion over the deed. 6 But the intention of the grantor 
irrevocably to divest himself of all dominion over the deed 
may be shown by his direction to the depositary to keep the 
deed until the grantor's death and to have it recorded. 7 It 
was held in Iowa that where the grantor had an intention that 
the deed should become operative at once, but that the grantee 
should not enjoy possession until the grantor's death, the fact 
that the grantor retained the power to recall the deed during 
his life did not render it inoperative to pass title. 8 The court 
stated that while the grantor had the power to recall the in- 
strument during his life, he never exercised it, and death took 
it away. The court adopted the reasoning of a prior case that 
a deed should not fail to pass title because the grantor in his 
life time refrained from an act that he might have 
performed. 9 There is no delivery where the grantor 
executed a deed and placed it among the grantee's 
papers of which he had charge with no intention to deliver the 
deed except in case of his death. 1 Nor is there a delivery 
where the grantor placed the deed in a place to which the 
grantee had access, and from which he could take it into his 

4 Fifer v. Rachels, 27 Ind. App. 8 Lippold v. Lippold, 112 Iowa, 

654, 62 N. E. 68. 134, 83 N. W. 309, 84 Am. St Rep. 

» St. Clair v. Marquell, 161 Ind. 331. 

56, 67 N. E. 693. 9 Newton v. Bealer, 41 Iowa, 334; 

6 Keyes v. Meyers, 147 Cal. 702, Lippold v. Lippold, supra, 

82 Pac. 304. 1 Van Dyke v. Grigsby, 11 S. D, 

7 Thompson v. Calhoun, 216 111. 30, 75 N. W. 274. 
161, 74 N. E. 475. 



CHAP. XII.] 



DELIVERY OF DEEDS. 



461 



possession, with the intention on the part of the grantor, that 
after the grantor's death, the grantee might secure it and have 
it recorded. 2 The testimony of a notary with whom deeds 
were left, to be delivered after the death of the grantor to 
certain of his children, that if the grantor had demanded their 
return he would have returned them and the fact that before 
the death of the grantor, one of the deeds was by his order 
delivered to the grantee named in it will not be sufficient to 
nullify their delivery as showing that there was reservation 
of control by the grantor.* A deed may be delivered to the 
grantor's agent for delivery to the grantee on the grantor's 
death. 4 If a deed is delivered to another to be delivered to 
the grantee upon the grantor's death it is a question of fact 
whether the grantor intended to lose all dominion over the 
deed. 5 If, in such a case, it was the clear intention of the 
grantor that the title should pass to the grantee, his interest 
cannot be affected by the subsequent acts of the grantor. 6 A 
grantee does not obtain title where the deed is delivered to 
him by the executor of the grantor, where there is nothing to 
show that the grantor had authorized the executor to deliver 



• Scott v. Scott, 95 Mo. 300, 8 S. 
W. 161. No delivery was made, it 
was held, under the facts in : Wal- 
ter v. Way, 170 111. 96, 48 N. E. 421 ; 
Osborne v. Eslinger, 155 Ind. 351, 
58 N. E. 439, 80 Am. St. Rep. 240; 
Everts v. Everts, 120 Iowa, 40, 94 
N. W. 496; Connor v. Rivard, 144 
Mich. 177, 107 N. W. 897; White 
v. Watts, 118 Iowa, 549, 92 N. W. 
660; Johnson v. Johnson, 24 R. I. 
571, 54 AtL 37a A delivery was 
held to have been shown in Hutton 
v. Cramer, 85 Pac 483 ; Latimer v. 
Latimer, 174 I1L 418, 51 N. K 548; 
Munro v. Bowles, 187 11L 346, 54 
L.R.A. 865, 58 N. E. 331 ; Nuckols 
v. Stone, 120 Ky. 631, 87 S. W. 799; 



Wilcox v. First Methodist Episco- 
pal Church etc., 93 N. Y. Supp. 423, 
104 App. Div. 576. 

"White v. Watts, 118 Iowa, 549, 
92 N. W. 660. 

* Stonehill v. Hastings, 119 N. Y. 
Supp. 897, 135 App. Div 48. Deeds 
may be left with another to be de- 
livered to the grantee after death 
of grantor: Collins v. Norton, 81 
Kan. 33, 105 Pac. 26; Ashley v. 
Ashley, 93 Ark. 324, 124 S. W. 778. 

5 O'Brien v. O'Brien, 125 N. W. 
307. 

e O'Brien v. O'Brien, 125 N. W. 
307, See, also, Chambers v. Cham- 
bers, 120 S. W. 86t 
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it. 7 Such delivery to take effect after grantor's death is 
valid. 8 A grantor, who has made a valid delivery of his deed 
to a third person with instructions to deliver it to the grantee 
on the grantor's death, cannot withdraw the deed or encumber 
the land described in it without the consent of the grantee. 9 
If the deed has been properly deposited the fact that the de- 
positary has an erroneous idea as to his duty is not sufficient 
to show that the grantor retained control of the deed. 1 

§ 281. Instances. — A grantor executed deeds in which 
certain of his children were named as grantees, and delivered 
them to a third person, directing the latter, in case he, the 
grantor, should die without making a will, to deliver the deeds 
to the children named therein as grantees. Before a will was 
prepared the grantor died, and the person in whose custody 
the deeds were placed delivered them to the children. It was 
decided that the deeds were valid and took effect from the 
first delivery * Where a father executed a deed in favor of 
his son, and placed the deed in the hands of a third person 
with instructions to deliver it after the grantor's death, but 
not before that time, unless both parties called for it, and the 
deed on the father's death having been delivered conformably 
to his instructions, it was held to be valid. 8 Further illustrat- 



or Berkemeier v. Peters, 111 Mo. 
App. 717, 86 S. W. 598. There 
can be no delivery where the pos- 
session and control of the deed are 
retained by the grantor during his 
life, with the intent that the deed 
shall at his death be taken by the 
grantee : Merck v. Merck, 83 S. C. 
329, 65 S. E. 347. See, also, as to 
deposit of deed for delivery after 
the grantor's death: Burnham v. 
Bnrnham, 116 N. Y. Supp. 1132, 
121 App. Div. 397; Moore v. Trott, 



156 Cal. 353, 104 Pac 578; Kla- 
bunde v. Casper, 139 Wis. 491, 121 
N. W. 137. 

« Felt v. Felt, 118 N. W. 953; 
Maxwell v. Harper, 51 Wash. 351, 
98 Pac. 756; Rowley v. Bowyer, 
71 AU. 398. 

9 Maxwell v. Harper, 51 Wash. 
351, 98 Pac. 756. 

1 Maxwell v. Harper, 51 Wash. 
351, 98 Pac. 756. 

8 Ruggles v. Lawson, 13 Johns. 
285, 7 Am. Dec. 375. 
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ing the principle that a delivery of this kind is good, is a case 
where a grantor signed and sealed a deed with his grandson 
as grantee, and delivered it to the person who drew the deed, 
instructing him to retain it during the grantor's life, and in 
the event of his death to deliver it to some person to keep for 
the grantee. On the death of the grantor the custodian of 
the deed went before an officer for the purpose of proving its 
execution as a subscribing witness, and left it with such officer 
for the grantee. The court held that the deed came into the 
hands of the grantee in the mode assigned by the grantor and 
operated as an effectual transfer of title.* So where a person 
in consideration of love and affection executed a deed to his 
children, and placed it in the hands of the husband of one of 
the children, with instructions to give it to some one to keep 
until the grantor's death and then to have it recorded, and the 
husband of the child in accordance with these instructions 
gave the deed to the grantor's wife, and after the death of 
the grantor it was recorded, the delivery was held to have been 
valid, notwithstanding the fact that the grantor had a few days 
after the execution of the deed expressed himself as dissatis- 
fied with the transaction, and had declared that there was no 
delivery of the deed.* When a deed is delivered to a third per- 
son to be delivered to the grantee on the grantor's death, the 
title passes as of the time of the first delivery. 6 Such a deed 
has been held effectual to pass title even though the grantor 
retains possession of the premises and receives their profits 
during his life. 7 And the delivery is effectual even though 
the grantor afterwards had access to the deed. 8 



3 Tooley v. Dibble, 2 Hill, 641. 
* Goodell v. Pierce, 2 Hill, 659. 
6 Squires v. Summers, 85 Ind. 
252. 

« Ball Foreman, 37 Ohio St 
132. 



7 Kirkwood v. Smith, 212 III. 395, 
72 N. E. 427. 

« Wilson v. Wilson, 32 Utah, 169, 
89 Pac. 643. 
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§ 281a. Grantor's acts and declarations after delivery. 
— The grantor's acts and declarations made or done in 
his own interest several months subsequently to his delivery 
of the deed, are not admissible in evidence as showing his in- 
tent in delivering the deed. Nor can the subsequent execu- 
tion of other deeds, purporting to convey the same property, 
be considered in his favor upon the question of his intention 
to make a valid delivery. 9 The deed must pass beyond the 
control of the grantor, but this question is one of intention, 
to be determined as a fact by a consideration of all the sur- 
rounding circumstances. 1 Evidence cannot be received as 
to what the person with whom the deed is deposited would 
have done if the deed had, after its delivery to him, been called 
for by the grantor. 2 Where the circumstances are entirely 
consistent with the grantor's right of control over the deed 
during his life, and do not show that he has parted with power 
over it, the deed is ineffectual, although the grantor leaves it 
in the custody of an agent with an instruction to deliver it to 
the grantee only in case of the death of the grantor, and al- 
though the agent delivers it as instructed. 8 It was claimed 
by the defendants in a suit that the grantor had delivered the 
deed to the attorney who drew it with instructions to deliver 
it to the grantee, and on the trial they called the attorney to 
show ttiis fact and to show that he acted as a mere scrivener 
in drafting the deed. The lower court excluded this evidence 
on the ground that it was a privileged communication, but on 



» Bury v. Young, 98 Cal. 446, 35 
Am. St. Rep. 146. See, also, § 
284 a, post 

1 Bury v. Young, supra. 

2 Dean v. Parker, 88 Cal. 284. 

8 Weisinger v. Cock, 67 Miss. 511, 
19 Am. St. Rep. 320. Said the 
court : "Mr. Stone evidently thought 



that he might dispose of his estate 
by deed, executed according to the 
forms of law, of which he remained 
in possession and control, and 
which was to be operative only on 
his death. In this he was mis- 
taken." 
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appeal the court held that there existed no such professional 
relations between the attorney and the grantor as required the 
evidence to be excluded, but even if such relation did exist, 
the evidence was not prohibited because the communication 
was not made in professional confidence, but with the intent 
on the grantor's part that it should be transmitted to another. 4 

§ 281b. Delivery after death and performance of con- 
ditions. — Generally the courts have been concerned in 
considering the question of delivery of the deed where it has 
been placed in the hands of a third person to deliver to the 
grantee after the grantor's death. But coupled with this direc- 
tion may also be the instruction to hold the deed until the per- 
formance of certain conditions by the grantee, if this could 
have been accomplished during the grantor's lifetime. 5 So 
a deed may take effect after the grantor's death and also upon 
the payment of a sum of money to another person. 6 In a 
case in Arizona the delivery was to become effectual, not only 
after the death of the grantor, but also on the condition that, 
among other things, the grantee should give to the grantor a 
respectable burial and the court held, that even if there was 
not an absolute delivery, there was, at all events, a conditional 
one, sufficient upon the grantor's death to vest the title in the 
grantee. 7 If a deed to an adult grantee is recorded by the 



4 Rosseau v. Bleau, 131 N. Y. 177, 
27 Am. St. Rep. 578. 

5 Nolan v. Olney, 75 Kans. 311, 9 
L.R.A.(N.S.) 317, 89 Pac 690. In 
that case the deed contained these 
clauses: "This deed is made with 
the understanding that the same is 
not to take effect or be in force 
until the death of the grantor, and 
upon the death of the grantor, is to 
take effect and at said time to vest 

Deeds. Vol. 1.— -30 



in the said grantee the absolute title 
in fee simple of the property above 
described. And it is further under- 
stood that the said Joseph Olney 
is to take care of and maintain the 
said M. Dolan, a single man, during 
the balance of his natural life." 

SM'Curry v. M'Curry (1 Tex. 
Civ. App.) 95 S. W. 35. 

7 Hutton v. Cramer, 10 Ariz. 110, 
85 Pac. 483. 
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grantor, and the grantee dies without knowledge of the deed 
it must yield to a subsequent deed made by the grantor. 8 Un- 
less repugnant to some well-defined rule of law, the tendency 
of the modern cases is to uphold and effectuate deeds. 9 

§ 282. Delivery with a right to recall the deed.— While 
there is some conflict of opinion upon the question, it is ruled 
by the weight of authority that where a deed is deposited with 
a third person, to be delivered to the grantee upon the death 
of the grantor if it be not previously recalled, the grantor re- 
serving the right to recall the deed at any time, the delivery 
is not effectual. 1 "So long as a deed," says Eastman, J., "is 



8 Abrams v. Beale, 224 IH. 496, 79 
N. E. 761. 

•Love v. Blauw, 61 Kan. 496, 48 
L.R.A. 257, 59 Pac. 1059, 78 Am. 
St. Rep. 334; Oh] v. Ohio River R. 
Co., 51 W. Va. 106, 41 S. E. 340; 
West v. Wright, 115 Ga. 277, 41 S. 
E. 602. 

1 Prutsman v. Baker, 30 Wis. 644, 
11 Am. Rep. 592 ; Stinson v. Ander- 
son, 96 111. 373; Brown v. Brown, 
66 Me. 316; Cook v. Brown, 34 N. 
H. 460; Bailey v. Bailey, 7 Jones 
(N. C.) 44; Williams v. Schatz, 42 
Ohio St. 47; Pennington v. Penn- 
ington, 75 Mich. 600; Benneson v. 
Aiken, 102 111. 284, 40 Am. Rep. 
592; McLaughlin v. Manigle, 63 
Tex. 553; Shurtleff v. Francis, 118 
Mass. 154; Jones v. Loveless, 99 
Ind. 317; Davis v. Williams, 57 
Miss. 843; Byars v. Spencer, 101 
111. 429, 40 Am. Rep. 212; Miller 
v. Lullman, 81 Mo. 311; Patterson 
v. Snell, 67 Me. 559; Goodlett v. 
Kelly, 74 Ala. 213; Otto v. Doty, 
61 Iowa, 23; Brown v. Brown, 66 
Me. 316; Huey v. Huey, 65 Mo. 
689; Miller v. Physick, 24 Ark. 244. 



See, also, Anderson v. Anderson, 
126 Ind. 62; Allen v. De Groodt, 
105 Mo. 442; Stone v. French, 37 
Kan. 145, 1 Am. St. Rep. 237; Mc- 
Elroy v. Hiner. 133 111. 156; Miller 
v. Murfield, 79 Iowa, 64. It is es- 
sential to the delivery of such a 
deed that the grantee do not reserve 
the right to recall it: Kittoe v. 
Willey, 121 Wis. 548, 99 N. W. 337; 
Cole v. Cole, 144 Mich. 676, 108 
N. W. 101; Grilley v. Atkins, 78 
Conn. 380, 4 L.R.A.(N.S.) 816, 62 
Atl. 337 ; Ranken v. Donovan, 61 N. 
Y. S. 542, 46 App. Div. 225, (aff.) 
in 166 N. Y. 626, 60 N. E. 1119; 
Foreman v. Archer, 130 la. 49, 116 
N. W. 372; Noble v. Tipton, 219 
111. 182, 3 L.R.A.(N.S.) 645, 76 N. 
E. 151; Keyes v. Meyers, 147 CaL 
702, 82 Pac. 304. According to the 
great weight of authority, where 
the grantor delivers the deed to a 
third person but does not part with 
dominion and control over it there 
is no delivery: Farwater v. Going, 
140 Ala. 273, 37 So. 330 ; Dagley v. 
Black, 197 111. 53, 64 N. E. 275; 
Koger v. Koger (Ky.), 92 S. W. 1 
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within the control and subject to the authority of the grantor, 
there is no delivery. And whether in the hands of a third per- 
son or in the desk of the grantor, is immaterial, since in either 
case he can destroy it at his pleasure. To make the delivery 
good and effectual, the power of dominion over the deed must 
be parted with. Until then, the instrument passes nothing; it 
is merely ambulatory and gives no title. It is nothing more 
than a will defectively executed, and is void under the statute. 
.... There must be a time when the grantor parts with 
his dominion over the deed, else it can never have been de- 
livered. So long as it is in the hands of a depositary, subject 
to be recalled by the grantor at any time, the grantee has no 
right to it and can acquire none; and if the grantor dies with- 
out parting with his control over the deed, it has not been de- 
livered during his life, and after his decease no one can have 
the power to deliver it. The depositary must have had such a 
dominion over the deed during the lifetime of the grantor as 
the latter could not interfere with, in order to have any control 
over it after his decease." 2 Where a deed was placed in the 



961; Lange v. Cullinan, 205 111. 
365, 68 N. E. 934, (even though the 
grantor dies without exercising 
reservation). And see Hayden v. 
Collins, 1 Cal. App. 259, 81 Pac. 
1120. It is essential to the validity 
of such a deed that the delivery be 
not conditional and that the grantor 
retain no control over it : Osborne 
v. Eslinger, 155 Ind. 351, 58 N. E. 
439, 80 Am. St. Rep. 240; Williams 
v. Daubner, 103 Wis. 521, 74 Am. 
St. Rep. 902. 

2 In Cook v. Brown, 34 N. H. 
460, 475, 476. In this case, the ear- 
lier case of Shed v. Shed, 3 N. H. 
432, where it was held under simi- 
lar circumstances that a delivery 
was effectuated, was overruled. 
The decision in Cook v. Brown, has 



been reaffirmed in Johnson v. Far- 
ley, 45 N. H. 505, 510; Bank v. 
Webster, 44 N. H. 264; Baker v. 
Haskell, 47 N. H. 479, 93 Am. Dec. 
455. In the last case, Smith, J., 
says: "Since the decision in Cook 
v. Brown, 34 N. H. 460, overruling 
Shed v. Shed, 3 N. H. 432, it must 
be regarded as the established doc- 
trine of this state, that placing a 
deed in the hands of a third person 
is not a good delivery, unless the 
grantor parts with his dominion 
over the deed. If the grantor con- 
tinues till his death to have the 
right to recall the deed from the 
depositary, there is no delivery." 
In that case, the following is given 
as the testimony of the witness as 
to the delivery of the deed : "When 
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hands of a third person with instructions to have it recorded, 
and to deliver it to the grantee in case of the grantor's death, 
but to retain it subject to the order of the grantor until his 
death, and the depositary having held the deed until the death 
of the grantor, then recorded it and transferred it to the 
grantee, it was held in accordance with these views that the 
deed never took effect from the absence of a valid delivery 
during the grantor's lifetime. 3 K 

§ 282a. Illustrations. — A mother, who at the time was 
extremely ill and expected to die, signed and acknowl- 



he first introduced the subject of 
this deed, he said that his son, the 
defendant who recently got married, 
had said to him that he felt as if 
he ought to make some arrange- 
ment of his property, so that he 
might know what he was to have. 
He said, 'he is my only son, and 
bears my name, and I always 
meant to do well by him, but I 
don't know how he will use the 
property. Here is a writing in his 
favor. It is for him, but I don't 
want him to have it in his hands 
just now; I want you to take it 
and keep it in your possession till 
a proper time to produce it. If I 
keep it in my hands, I don't know 
who will get hold of it.' That is 
pretty much all he said on that sub- 
ject. He made a few remarks in 
respect to three of his children. 
He said he had assisted them. He 
spoke in particular of Mr. Thomp- 
son. He said he had given him 
considerable, but it was of no use, 
and that he might say ahout the 
same of Nutting and Jackson. 
Thompson, Nutting, and Jackson 
had married three of his daughters. 
I carried the writing home and put 
it in my desk. I did not know 
what the contents were, and he did 



not tell me. I kept it till a short 
time after his death. I kept the 
paper till Mr. Haskell died. When 

I heard of his death I thought of 
this paper. I then inclosed it in 
an envelope and sent it to Jas. 
Haskell, Jr., the defendant." 

3 Prutsman v. Baker, 30 Wis. 644, 

II Am. Rep. 59Z See, also, May- 
nard v. Maynard, 10 Mass. 456, 6 
Am. Dec. 146; Jackson v. Phipps, 
12 Johns. 421; Jackson v. Dunlap, 
1 Johns. Cas. 114, 1 Am. Dec. 100; 
Baldwin v. Maultsby, 5 Ired. 505; 
Hale v. Joslin, 134 Mass. 310. In 
Prutsman v. Baker, supra, Chief 
Justice Dixon, in delivering the 
opinion of the court, said: "To 
constitute delivery good for any 
purpose, the grantor must divest 
himself of all power and dominion 
over the deed. To do this he must 
part with the possession of the deed, 
and all right and authority to con- 
trol it, either finally and forever, as 
where it is given over to the gran- 
tee himself or to some person for 
him, which is called an absolute de- 
livery; or otherwise he must part 
with all present or temporary right 
of possession and control, until the 
happening of some future event, or 
the performance of some future 
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edged two deeds in favor of her daughters, and delivered them 
to her physician, with directions to deliver the deeds after her 
death, and in doing so said : "If I recover from my present 
sickness, I intend to retain the right to control the property 
myself as long as I live." Having recovered, she subsequently 
received back the deeds and lived for a period of nearly five 
years afterward. One of the grantees obtained possesion of 
the deed in her favor after the death of the grantor, but it 
was held that the deed wa^ valueless for the want of a deliv- 
ery. 4 A grantor had duly executed and acknowledged a deed, 



condition, upon the happening or 
not, or performance, or nonperform- 
ance of which his right of posses- 
sion may return and his dominion 
and power over the deed be re- 
stored, in which case the delivery 
is said to be contingent or condi- 
tional. An essential characteristic 
and indispensable- feature of every 
delivery, whether absolute or con- 
ditional, is that there must be a 
parting with the possession, and of 
the power and control over the deed 
by the grantor for the benefit of the 
grantee, at the time of delivery/' 
It has been held that a court of 
equity has power to set aside a 
deed made under a mutual mistake 
of fact, under the erroneous im- 
pression of the grantor's speedy 
death, and the mistaken belief that 
the deed could be revoked by the 
grantor any time during his life: 
Houghton v. Houghton, 34 Hun, 
212. And see Meach v. Meach, 24 
Vt. 591; Garnsey v. Mundy, 24 N. 
J. Eq. (9 Greene, C. E.) 243, 246; 
Forshaw v. Welsby, 30 Beav. 243; 
Wallaston v. Tribe, Law R. 9 Eq. 
44. 

* Jacobs v. Alexander 19 Barb. 
243. Marvin, P. J., referring to a 



number of cases where deeds had 
been delivered to take effect upon 
the grantor's death, says: "It will 
be noticed that in all the above 
cases no control was retained by the 
grantor over the delivery of the 
deed to the grantee. An event or 
condition was specified upon which 
the delivery was to depend, and 
when that event happened, or the 
condition was performed, the deed 
was delivered. And I think the 
authorities show that when the 
event specified is the death of the 
grantor, and the deed is delivered 
after the death, the grantee is 
deemed to take title by relation at 
the time the deed was delivered by 
the grantor to the third person. 
In the case we are considering, the 
delivery to Dr. Thomas was quali- 
fied. The grantor was aged and 
very ill, and expected to die of her 
then sickness. Under these circum- 
stances she caused the deeds to be 
prepared, signed them, acknowl- 
edged them, and handed them to 
Thomas, instructing him to deliver 
them to the grantees respectively, 
after her death, adding, at the same 
time, If I recover from my pres- 
ent sickness, I intend to retain the 
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but with the grantee's consent was to retain it until the pay- 
ment of the consideration. Before payment was made, the 
grantor died, leaving a will in which he made a devise of the 
same land described in the deed. The deed was found among 
his papers, and it was held that the deed had never actually 
been delivered to the grantee, nor accepted by him, and hence 
did not transfer the land. 5 A father, after executing a deed 
in favor of his son, directed the scrivener to have it recorded, 
and then to retain it until it should be called for. The son 
never knew of these facts, and, after his death, the father re- 
claimed and canceled the deed. The deed, it was held, had 
never been delivered, and therefore the father was adjudged 
to be entitled to the premises as against the heirs of the son. 6 

§ 283. This rule not universally adopted.— While it 
seems to accord with legal reasoning that a deed should not 
become effective where a grantor reserves the right to recall 
the same prior to his death, yet this view has not been uni- 
versally adopted. In an early case in Connecticut, a grantor 
who had signed, sealed, and acknowledged two deeds took 



right to control the property my- 
self as long as I live/ She recov- 
ered and lived nearly five years, 
and soon after her recovery she re- 
ceived back the deed from Dr. 
Thomas, and never delivered the 
deed to Mary Anguish; but Mary 
obtained possession of it after her 
death. It seems to me that this 
case is clearly distinguishable in 
principle from the cases cited by 
the plaintiff's counsel. When she 
authorized Thomas to deliver the 
deeds after her death to the gran- 
tees, she had reference to her death 
from her then sickness, as is clear 
from her avowed intent, in case she 
should recover, to retain the right 
to control the property. At any 



rate she retained the right, in case 
she recovered, to control the prop- 
erty as long as she lived, and this 
involved the right to recall the 
deeds and make any other disposi- 
tion of the property by will or oth- 
erwise and she exercised this right 
by recalling the deeds and taking 
them into her own possession and 
under her own control. The gran- 
tee Mary Anguish had no vested in- 
terest in and no control over the 
deed." 

5 Jackson v. Dunlap, 1 Johns. Cas. 
114, 1 Am. Dec. 100. 

6 Maynard v. Maynard, 10 Mass. 
456, 6 Am. Dec. 146. And see Stin- 
son v. Anderson, 96 III. 373. 
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them up, in the absence of the grantee, and delivered them to 
a third person, saying: "Take these deeds and keep them; 
if I never call for them, deliver over one to Pamela and the 
other to Noble, after my death; if I call for them, deliver them 
to me." The grantor never called for the deeds, and on his 
death, a short time after their execution, they were delivered 
to the grantees, in accordance with the grantor's directions. 
The court held that the deeds were valid, and took effect from 
the first delivery. 7 A decision of a similar character was also 
made in Vermont, in a case where a debtor, who was largely 
indebted and insolvent, executed and delivered to a third per- 
son, for the purpose of prefering certain of his bona fide cred- 
itors, a deed which such third person was to hold in trust, to 
be delivered to the grantees at the decease of the grantor, un- 
less he should otherwise direct during his lifetime. 8 In a late 



7 BeIden v. Carter, 4 Day, 66, 4 
Am. Dec. 185. Say the court : "The 
grantor delivered the deed to 
Wright, with a reservation of a 
power to countermand it; but this 
makes no difference, for it was in 
the nature of a testamentary dis- 
position of real estate, and was rev- 
ocable by the grantor during his 
life, without an express reservation 
of that power. The case, then, 
stands upon the same footing as if 
there had been no reservation of a 
power to countermand the deed. It 
was a delivery of a writing as a 
deed to the use of the grantee, to 
take effect at the death of the gran- 
tor, deposited in the hands of a 
third person to hold till that event 
happened, and then to deliver it to 
the grantee. The legal operation 
of this delivery is, that it became 
the deed of the grantor presently; 
that Wright held it as a trustee for 
the use of the grantee; that the title 



became consummate in the grantee 
by the death of the grantor; and 
that the deed took effect, by rela- 
tion, from the time of the first de- 
livery.*' This decision has been 
recognized as an authority in sev- 
eral later cases in the same court : 
Stewart v. Stewart, 5 Conn. 320; 
Woodward v. Camp, 22 Conn. 461 ; 
Jones v. Jones, 6 Conn. 113, 16 Am. 
Dec. 35 ; Alsop v. Swathel, 7 Conn. 
503; Merrills v. Swift, 18 Conn. 262, 
46 Am. Dec. 315. 

8 Morse v. Slason, 13 Vt. 296. 
The court say: "It has been urged, 
too, and with no little plausibility, 
that one involved in debt to a large 
amount and largely insolvent, ought 
not to be allowed to prefer credi- 
tors by a deed or other instrument, 
which is under his control during 
his whole life, and only takes effect 
at the very moment when a lien up- 
on his property attaches in favor 
of 'all his creditors.' But the num- 
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case decided by the Supreme Court of Iowa the earlier cases 
are discussed and the same ruling made. The court quotes 
with approval from an earlier case in Iowa 9 as follows: 
"Where one who has the mental power to alter his intention, 
and the physical power to destroy a deed in his possession, dies 
without doing this, there is, it seems to us, but little reason 
for saying that his deed shall be inoperative, simply because 
during life he might have done that which he did not do. It 
is much more consonant with reason to determine the effect 
of the deed by the intention existing up to the time of death, 
than to refuse to give it that effect because the intention might 
have been changed. 1 

§ 283a. Creditors not injured by undelivered deed. — 

A deed not delivered until after the death of the grantor is 
no obstacle to his creditors enforcing their debts in the usual 
course of administration, and, therefore, it will not be can- 
celled in equity at the suit of an administrator. In such a case 
the decedent dies seised of the land, and the rights of the 
creditors cannot be affected by the subsequent delivery of the 
deed. 2 Generally, under the statutes providing for the admin- 



erous cases decided upon this sub- 
ject, many of which have been re- 
ferred to in the argument, all show, 
that where a deed is delivered in 
trust for the grantee, to take effect 
at the granor's death, unless he 
shall otherwise direct in his lifetime, 
and he dies without giving any 
further direction the deed does, at 
the death of the grantor, take effect 
as his deed, from the first delivery. 
From this view of the case there 
does not seem any very valid ob- 
jection to this mode of preferring 
creditors which will justify the 
court in distinguishing it from the 
ordinary case of preferring credi- 
tors. It is always an invidious, and 



and sometimes an unjust distinc- 
tion, but one which the law of this 
state does not prohibit or control. 
And we think this case is not, in 
principle, distinguishable from the 
ordinary cases. There is nothing 
here indicating any want of good 
faith, or any attempt at disguise or 
dissimulation." And see Wall v. 
Wall, 30 Miss. 91, 64 Am. Dec. 147; 
Hoffman v. Hoffmann, 81 Iowa, 
292. 

9 Newton v. Bealer, 41 la. 334. 

*Lippold v. Lippold, 112 la. 134, 
83 N. W. 809, 84 Am. St. Rep. 331. 
See note S3 Am. St. Rep. 554. 

8 Rosseau v. Bleau, 131 N. Y. 177. 
27 Am. St Rep. 57& 
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istration of estates the rights of creditors against the real es- 
tate of deceased persons, attaches to the land as a statutory 
lien immediately upon the owner's death, and their rights can- 
not be impaired by any conveyance delivered subsequently. 3 
The executors of a deceased person brought ah action to set 
aside certain conveyances made by their testator, and entered 
into a contract with an attorney, agreeing to give him as com- 
pensation for his services, in addition to any costs, one-half of 
any recovery, and for the purpose of effectuating this agree- 
ment assigned to him one-half of what he might recover. The 
executors had no power, it was held, to make the agreement, 
and no lien was created by it upon the estate. 4 

§ 284. Saving expenses of administration. — Whether 
a deed passes a title or not must be determined by its legal 
effect. If it has been executed and delivered its effect is de- 
termined by its language. When so executed and delivered 
its legal effect as to the passing of the title is not altered by 
the fact that one object of the transaction was to save the ex- 
pense and trouble of administration upon the grantor's estate 
after his death. And where a grantor executed a deed for this 
purpose to his wife, the fact that she placed the deed after 
delivery where her husband equally with herself could have 
access to it, does not change its legal effect as a conveyance. 5 
A deed which conveys an estate to a person for life, and, on 
the latter's death, to her children, but reserving a life estate 
to the grantor, is valid and operative. 6 The court may take 
into consideration the whole situation and the circumstances 
existing at the time of the execution of the deed. Possession 
of the deed alone does not constitute a delivery, if the grantor 
did not intend to make a delivery. When a husband has exe- 

* Piatt v. Piatt, 105 N. Y. 488. 6 Savage v. Lee, 90 N. C 320, 47 

* Piatt v. Piatt, supra. Am. Rep. 523. 
*Le Saulnier v. Loew, 53 Wis. 

207. 
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cuted a deed in favor of his wife and she dies before he does 
and her administrator makes claim to the property, on the 
ground that title passed to her by the execution and delivery 
of the deed, the husband's evidence that he did not intend to 
make and did* not make a delivery, may be corroborated by 
the circumstances attending the transaction and by the state- 
ments of the wife that the deed was not made as an irrevocable 
conveyance. 7 

§ 284a. Formal expressions of grantor. — In a case 
where it is doubtful whether a deed has been delivered or not, 
the formal expression of the grantor that the deed has been 
delivered, where he fully understands the import of that term, 



* Clark v. Clark (Or.) 107 Pac 
23. In this case the husband who 
contemplated a trip to Europe for 
the benefit of his health execut- 
ed in 1894 to his wife a deed of a 
part of his real estate and a bill 
of sale of his business for an ex- 
pressed consideration of one dollar 
and love and affection. He was 
not able to make the trip until 
1896, when he left for Europe, and 
later in the year returned improved 
in health. His wife died in 1901. 
The deed was not recorded by the 
wife in her lifetime but soon after 
her death it came into the hands 
of the administrator of her estate. 
The husband testified in an action 
brought by the administrator that 
he made out the papers and execut- 
ed them in the office of a Mr. 
Smith who placed them in an en- 
velope and handed them to him; 
that he placed them in his pocket 
and went home, his wife being with 
him and when he arrived home he 
placed the papers in his bureau 
drawer. He testified: "We went 



up stairs and I told her I would 
leave those in the bureau drawer, 
and if anything happened to me on 
my trip, she would know where to 
find the papers." He testified also 
that the papers remained in the 
drawer until after the death of his 
wife and that he had never deliv- 
ered them to his wife; that his ob- 
ject in making the deed and bill 
of sale was to save her the trouble, 
of administration and that his wife 
had said that she hoped that she 
never would have to use the papers, 
but would in case of his death. A 
witness also testified that shortly 
after the husband had left for Eu- 
rope the wife said to him: "Mr. 
Clark had made a deed for her pro- 
tection, but that she would not 
make any use of it, and it would 
be all right on his return." The 
husband continued after his return 
in the management of the business 
and real estate as before. The 
court held that there was no de- 
livery. 
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may have a controlling effect on the question of delivery. A 
deed from a husband to his wife, reserving to him a life estate, 
was found after his death in his office safe, in an envelope 
containing other papers belonging to his wife. He declared 
in a will made shortly before his death that he had executed 
and delivered such a conveyance to his wife. The grantor 
was a lawyer of experience, and the court held that he should 
be assumed to know the force and meaning of the terms that 
he used in speaking of that conveyance, that the language 
should be given its natural force and meaning, and that this 
formal declaration in connection with the relationship of the 
parties, the way in which the wife's valuable papers were kept, 
and the place in which the deed was deposited and found, es- 
tablished with sufficient certainty that the deed described in 
the will was properly delivered and vested the wife with the 
title. 8 Although a grantor retains possesion of a trust deed, 
in which he was nominally one of the trustees, intended as a 
settlement for the benefit of his family, yet where he had for- 
mally acknowledged and recorded it, and recognized it in a 
will, and the other trustee was present at the time of execu- 
tion and consented to act, the deed is sufficiently executed and 
delivered. 9 Where, however, land has been conveyed by a 
deed which divests the grantor of his title, he cannot alter or 
explain the conveyance in a subsequent will, as the property 
is no longer his. 1 

§ 285. Acceptance by the grantee. — Though a grantor 
may execute a deed and tender it to the grantee, he still re- 
tains the title unless the grantee accept the deed. 2 If the rights 
of a creditor of the grantor intervene before an acceptance by 

•Toms v. Owen, 52 Fed. Rep. * Cooper v. Jackson, 4 Wis. 537; 

417. Comer v. Baldwin, 16 Minn. 172; 

»Huse v. Den, 85 Cal. 390, 20 Woodbury v. Fisher, 20 Tnd. 389, 

Am. St Rep. 232. 83 Am. Dec. 325; Jefferson County 

iPurcell v. Purcell, Riley Eq. (S. Building Assn. v. Heil, 81 Ky. 513; 

C) 282. See, also, § 281, a, ante. Welch v. Cooper, 12 Wis. 243; 
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the grantee, they will be protected against the claims of the 
grantee or any one deriving title under him.* "It is essential 
to the operative force and validity of a deed, if not actually de- 
livered to the grantee, or his agent authorized to receive it, to 
prove notice to him of its execution, and such additional cir- 
cumstances as will afford a reasonable presumption of his ac- 
ceptance of it. The presumption that a party will accept a 
deed because it is beneficial to him, it is said will never be car- 
ried so far as to consider him as having accepted it" 4 An 
acceptance may in some cases, to be noticed in a subsequent sec- 



Vaughan v. Goodman, 94 Ind. 191 ; 
Bank of Healdsburg v. Bailhache, 
65 Cal. 327; Moore v. Flynn, 135 
111. 74, 25 N. E. Rep. 844; Weber v. 
Chuslen, 121 111. 91, 2 Am. St. Rep. 
68; Dale v. Lincoln, 62 111. 22; 
Union Mut Ins. Co. v. Campbell, 
95 111. 267, 35 Am. Rep. 166; Wig- 
gins v. Lusk, 12 111. 132; Kingsbury 
v. Burnside, 58 111. 324, 11 Am. Rep. 
67; Cline v. Jones, 111 111. 563; 
Reed v. Douthit, 62 111. 348; Roun- 
tree v. Smith, 152 III. 493, 38 N. 
E. Rep. 680; Bryan v. Wash, 7 111. 
557; Masterson v. Cheek, 23 111. 72; 
Gorman v. Gorman, 98 111. 361 ; 
Lancaster v. Blaney, 140 111. 203, 29 
N. E. Rep. 870; Benneson v. Aiken, 
102 111. 284, 40 Am. Rep. 592; Park- 
er v. Parker, 1 Gray, 409 ; Parker v. 
Hill, 8 Met. 447; Hawkes v. Pike, 
105 Mass. 560, 7 Am. Rep. 554; 
Tuttle v. Turner, 28 Tex. 759; 
Beardsley v. Hilson, 94 Ga. 50, 20 
S. E. Rep. 272; Rogers v. Carey, 
47 Mo. 232, 4 Am. Rep. 322; Rett- 
master v. Brisbane, 19 Col. 371, 35 
Pac. Rep. 376; Harkreader v. Clay- 
ton, 56 Miss. 383, 31 Am. Rep. 369 ; 
Watson v. Hillman, 57 Mich. 607; 
Ireland v. Geraghty, 15 Fed. Rep. 
35. 



8 Commonwealth v. Jackson, 10 
Bush, 418; Welch v. Sackett, 12 
Wis. 243. 

* Tuttle v. Turner, 28 Tex. 759, 
773, per Coke, J. See, also, 4 
Kent's Com. 454; Hulick v. Scovil, 
4 Gilm. 159. The direction by the 
grantee of a sale of the property 
shows an acceptance of the deed: 
Niland v. Murphy, 73 Wis. 326. A 
deed in favor of a married woman 
was delivered to her husband in 
trust for her benefit by the gran- 
tor, who requested that it should be 
kept secret until her death. The 
grantee was in the house when the 
deed was prepared and executed, 
and was present at a conversation 
occurring shortly before, at which 
time the grantor announced his in- 
tention to convey the property to 
her. The court held that tbe cir- 
cumstances justified the presump- 
tion that the deed was delivered 
with the intent that it should oper- 
ate as a present conveyance, and 
that it was accepted by the plain- 
tiff, and this having been found by 
the jury, it became effectual as a 
deed: Crain v. Wright, 114 N. Y. 
307. 
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tion, be presumed, and this presumption may arise from the 
retention of the deed by the grantee. But where an agree- 
ment is made that a grantor is to convey the land to the pur- 
chaser by a deed containing certain special provisions, and a 
deed is made and handed to the purchaser, which conveys the 
land to another person, the purchaser taking it without an ex- 
amination of its contents, understanding and believing that it 
is a deed which vests the title in him, and retains it in such 
belief until he ascertains the truth, he may return the deed to 
the vendor and require a conveyance in accordance with the 
agreement Acceptance by the grantee being essential, no valid 
and effectual delivery has been made in such a case. 5 There is a 



5 Fonda v. Sage, 46 Barb. 109. 
See, also, Foster v. Beardsley 
Scythe Co., 47 Barb. 505, 519; Bell 
v. Farmers' Bank, 11 Bush, 34, 21 
Am. Rep. 205; Wilsey v. Dennis, 
44 Barb. 359; Young v. Guilbeau, 3 
Wall. 636, 641, 18 L. ed. 262, 263; 
Jackson v. Phipps, 12 Johns. 422; 
Townsen v. Tickell, 3 Barn. & AdoL 
36. In Fonda v. Sage, supra, John- 
son, J., delivering the opinion of the 
court, said: "To constitute a de- 
livery of a deed so that it shall be- 
come effectual to transfer title to 
real estate from one to another, 
there must be an acceptance by the 
person to whom it is made. Ac- 
ceptance by the grantee is an es- 
sential part of a delivery in law. 
When a deed or other instrument 
is handed over by the maker to the 
other party, and retained by such 
other party, and nothing further is 
said, the law presumes that the in- 
strument is made according to the 
agreement, and tbat the party to 
whom it is thus handed over ac- 
cepts it as a delivery in fulfillment 
•f the agreement between them. 



But it is not every mere handing 
over, and retention for a greater 
or less period of time, which will 
constitute a full and effectual de- 
livery of an instrument. If it is 
taken by the grantee or other par- 
ty merely for the purpose of ex- 
amination, to see whether it is in 
accordance with the agreement, it 
is no delivery, unless the party con- 
cludes to retain it after such ex- 
amination. And so I apprehend 
where a party makes a purchase 
of land, and the agreement is that 
the vendor is to convey it to the 
purchaser by a deed with some spe- 
cial provision in it, and a deed is 
made and handed over to such pur- 
chaser, which conveys the land tc 
another person, and the purchaser 
receives it without examination of 
its contents, understanding and be- 
lieving that it is a deed made to 
him, and which vests the title in 
him, and retains it in that belief, 
until he discovers that it is not such 
an instrument as he was to have, 
and does not give him the land 
which he had purchased and paid 
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presumption of the delivery of a deed making a voluntary 
settlement, and the person who in such a case, claims that there 
has been no delivery, has the burden of proof. The inten- 
tion of the grantor to vest the title in the grantee is deemed 
of more importance than the mere manual possession of the 
instrument, and, if the deed also contains a reservation of a 
life estate in the grantor, it creates a strong presumption that 
the title should vest immediately in the remainderman. 6 Un- 
less the delivery be continuous as in the case of depositing the 



for, he may return it to the ven- 
dor and require one to be made in 
accordance with the agreement. No 
valid and effectual delivery has been 
made in such case. There has, 
been no meeting of minds which 
is as essentia] in this as in any 
other part of the agreement. Up- 
on the discovery of the mistake or 
error within a reasonable time and 
before any other rights have in- 
tervened founded upon the instru- 
ment as made and thus retained 
the party receiving it may refuse 
to retain it and may return it and 
demand one in accordance with the 
agreement. The rejection in such 
a case where the mistake or misap- 
prehension under which the instru- 
ment had been received was genu- 
ine and the delay in the discovery 
of the mistake or error excusable, 
would relate back to the original 
delivery or handing over of the in- 
strument, and constitute a refusal 
to accept it at that time. There 
being no acceptance, no title has 
passed, and a new insrument con- 
veying according to the agreement 
would transfer the original title of 
the vendor." 

fiRiegel v. Riegel, 243 111. 626, 
90 N. E. 1108. In that case Mr. 



Justice Cartwright said: "A de- 
livery is essential to render a deed 
operative and give it force as a 
conveyance: Wiggins v. Lusk, 12 
111. 132; Skinner v. Baker, 79 111. 
496; Lamphier v. Desmond, 187 
III. 370, 58 N. E. 343; Noble v. 
Tipton, 219 111. 182, 3 L.R.A.(N.S.) 
645, 76 N. E. 151. No particular 
form or ceremony is necessary to 
constitute such delivery. It may be 
by acts without words, or words 
without acts, or both. Anything 
which clearly manifests the inten- 
tion of the grantor that the deed 
shall presently become operative 
and effectual, that the grantor loses 
all control over it, and that the 
grantee is to become possessed of 
the estate, constitutes a sufficient 
delivery. In the case of a deed 
which is a voluntary settlement, 
the law presumes much more in 
favor of a delivery than it does 
in ordinary cases of deeds of bar- 
gain and sale, and this presump- 
tion is especially strong when the 
grantee is an infant As to such 
a deed the presumption is in favor 
of delivery, and the burden of 
proof is on one claiming adverse- 
ly to show that there was no de- 
livery: Bryan v. Wash., 2 Gilman, 
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deed with a third person for the benefit of the grantee or 
placing it on record the acceptance must be contemporaneous 



557. The law has regard to the 
relationship of the parties and the 
motives that are presumed to in- 
duce the making of such a deed, 
and casts the burden upon the gran- 
tor, or those who claim under him, 
to show that there was no deliv- 
ery: Chapin v. Nott, 203 111. 341, 
67 N. E. 833. A deed made as a 
voluntary settlement may be ef- 
fective to vest title in the grantee, 
although it is retained by the gran- 
tor in his possession until his 
death, if other circumstances do 
not show an intention contrary to 
that expressed on the face of the 
deed. The grantor may deliver 
the deed either to the grantee or 
to a stranger for his use, and an 
acceptance by the grantee will be 
presumed from the fact that the 
deed is for his benefit, especially 
if the grantee is an infant The 
test in all cases is the intent with 
which the act or acts relied upon 
as equivalent or a substitute for 
actual delivery were done, and in 
determining the question whether 
a deed of voluntary settlement has 
been delivered, the grantor's in- 
tention to vest title in the grantee 
is regarded as of more importance 
than the mere manual possession 
of the deed: Rivard v. Walker, 39 
111. 413; Cline v. Jones, 111 111. 
563; Miller v. Meers, 155 III. 284, 
40 N. E. 577; Baker v. Hall, 214 
111. 364, 73 N. E. 351; Henry v. 
Henry, 215 111. 205, 74 N. E. 126; 
White v. Willard, 232 111. 464, 83 
N. E. 954. If there are other cir- 
cumstances besides the retention of 



the deed by the grantor to show 
that ht did not intend it to oper- 
ate immediately, the presumption in 
favor of delivery will be overcome. 
Shovers v. Warwick, 152 111. 355, 
38 N. E. 792. That was the case 
in Hawes v. Hawes, 177 III. 409, 
53 N. E. 78, where the directions 
of the grantor showed that the 
grantee was not to have the deed 
until after the grantor's death. A 
similar case was Elliott v. Murray, 
225 111. 107, 80 N. E. 77, where 
the deed was given to the grantee 
merely for safe-keeping, and was 
not to become effective unless the 
grantor should die before the gran- 
tee. The deed in this case was 
made by Solomon Riegel as a vol- 
untary settlement upon his daugh- 
ter and her children, and it was 
delivered to his wife, and kept un- 
der her control, where he did not 
have access to it. After he de- 
livered the deed to her he never 
mentioned it, but seems to have 
regarded the delivery as final and 
effectual. She testified that if he 
had asked her for the deed, she 
would have let him have it because 
she could not have done anything 
else. But her opinion as to what 
she would have done raises no pre- 
sumption as to his intention. There 
was nothing to overcome a pre- 
sumption that he intended the deed 
to become operative at once. He 
considered himself under the 
strongest moral obligations to see 
that his daughter was made secure 
in a home after the death of him- 
self and his wife, and that what 
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with the delivery. 7 Not only must there have been an inten- 
tion on the grantor's part to deliver but the grantee must have 
accepted the deed in the condition in which it was when de- 
livered. 8 The acceptance must be by the grantee personally or 
by some one whom he has authorized to represent him or by 
one assuming to represent him, whose conduct is subsesuently 
ratified 9 and the acceptance of a deed may always be shown 
by ratification. 1 The acceptance, where a deed has been de- 
livered to a third person for the grantee's benefit relates back 
to the time of the original delivery, if the rights of other per- 
sons have not intervened. 2 

§ 285a. Acceptance how shown. — When a deed is for 
the benefit of the grantee the presumption of delivery can be 
overcome only by evidenec of actual dissent on the part of the 
grantee. 3 But if a deed requires the payment of a debt by the 
grantee, the deed will not take effect until he has in some man- 
ner manifested his assent to the deed. 4 If the grantee, how- 
ever, pays a part of the consideration in cash and gives his notes 
for the balance of the purchase price, moves upon the property, 
using it and claiming it until his death an acceptance of the 
deed is sufficiently shown. 5 Equity will imply an acceptance 



would go to her from the estate 
should vest in the two children 
who had been excluded from the 
conveyance of the 60 acres previ- 
ously given to the daughter. There 
is every reason why a court of 
equity should sustain the deed, if 
possible. This deed contained a 
reservation of a life estate in the 
grantors, which raises a strong 
presumption that it was intended 
the title should immediately vest 
in the remaindermen, for the rea- 
son that if such intention had not 
existed there would be no reason 
for such reservation." 

7 Vaughan v. Goodman, 94 Ind. 
191. 



* Powell v. Banks, 146 Mo. 620, 
48 S. W. 664. 

9 Meigs v. Dexter, 172 Mass. 217, 
52 N. E. 75. 

1 Swisher v. Palmer, 106 III. 
App. 432. 

a Arnegaard v. Arnegaard, 7 N. 
D. 475, 41 L.R.A. 258, 75 N. W. 
797. 

8 Arrington v. Arrington, 122 
Ala. 510, 26 So. 152. 

* Cravens v. Rossiter, 116 Mo. 
338, 22 S. W. 736, 38 Am. St Rep. 
606. 

5 Shoptaw v. Ridgway*s Adm'r, 
60 S. W. 723, 22 Ky. Laws Rep. 
1495. 
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of a deed made by a father to his children where it has been 
recorded in the proper office and there is no rejection by 
them within a reasonable time after attaining their majority. 6 
A refusal after majority to reconvey may be considered as 
a sufficient acceptance of a deed made by a minor. 7 Even 
though the grantee be of unsound mind, the fact that the deed 
is left unconditionally with a stranger for the use of the gran- 
tee who is not under guardianship and is received by the gran- 
tee under circumstances which manifest an acceptance is suf- 
ficient to make it operative as a transfer of title. 8 An accept- 
ance is shown by the execution by the grantee of a mortgage 
on the land conveyed.* While it may be presumed that the 
grantee has accepted a deed placed by the grantor in the cus- 
tody of a third person for delivery to the grantee, after the 
grantor's death, still until the grantee elects to claim under 
the deed there is no actual acceptance. 1 The acceptance of the 
grantee may be shown by his joining in a deed and placing 
it on record. 2 If the grantee obtains possession without the 
grantor's knowledge of a sealed package in which the grantor 
has placed the deed and gives to a third person who takes the 
deed from it and hands it to the grantee, there is no effectual 
acceptance. 8 Generally any act that shows an assertion of a 
right under the deed will be sufficient to constitute an accept- 
ance. 4 The presumption of acceptance where a deed is de- 
livered to a third person for the benefit of the grantee is not 



•Mullins v. Mullins, 120 Ky.643, 
87 S. W. 764, 27 Ky. Law Rep. 
104& 

7 Coleman v. Coleman, 216 HI. 
261, 74 N. E. 701. 

8 Campbell v. Kuhn, 45 Mich. 
513, 8 W. 523, 40 Am. Rep. 
479. 

9 McCoy v. McCoy, 32 Ind. App. 
33, 69 N. E. 193, 102 Am. St Rep. 
223; Williams v. Vangeisen, 79 N. 
Y. Supp. 95, 76 App. Div. 592. 

Deeds. Vol. 1.— 31 



1 Emmons v. Harding, 162 Ind. 
154, 70 N. E. 142. 

2 Wolf v. O'Connor, 83 Mich. 
301, 45 S. W. 1117. 

s Lundy v. Mason, 174 UL 505, 51 
N. E. 614. 

* White v. Watts, 118 Iowa, 549. 
92 N. W. 360; Shepley v. Leidig, 
189 111. 197, 59 N. E. 579; Horner 
v. Lowe, 159 Ind. 406, 64 N. E. 
218; Albrecht v. Albrecht, 121 
Iowa, 521, 96 N. W. 1087; Jones 
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affected by the fact that the deed purporting to convey the fee 
had not been read by the grantee and his impression was that it 
conveyed only a life estate. 5 There is a sufficient delivery of a 
deed, and it passes title if it is left unconditionally with a 
third person for the use of a lunatic grantee who is not un- 
der guardianship, and is received by the grantee under circum- 
stances that indicated an acceptance. 6 Evidence of the acts 
and declarations of the grantee respecting the deed while it 
was in his actual possession, are admissible for the purpose of 
determining whether the deed was accepted or not. 7 As any 
words or acts of the grantee evincing an intention to accept is 
sufficient to show acceptance, 8 acceptance may be shown by the 



v. Hightower, 107 Ky. 5, 52 S. W. 
826, 21 Ky. Law Rep. 576; Wil- 
liams v. Smith, 60 S. W. 940; 
Wood v. Howk, 79 S. W. 1184; 
Seeley v. O'Connor, 83 Mich. 310, 
45 N. W. 1119; Whitaker v. Whi- 
taker, 175 Mo. 1, 74 S. W. 1029; 
Taylor v. Smith, 71 N. Y. Supp. 
160, 61 App. Div. 623; Coulson v. 
Coulson, 180 Mo. 709, 79 S. W. 
473. A deed is not operative un- 
til delivery and acceptance or some 
act is performed by the grantee 
equivalent to acceptance: Atkins v. 
Globe Bank & Trust Co., 124 S. W. 
879. 

5 Matheson v. Matheson, 139 
Iowa, 511, 18 L.R.A.(N.S.) 1167, 
117 N. W. 755. An acceptance of 
the deed is necessary: Smith v. 
Moore, 149 N. C. 185, 62 S. E. 892, 
63 S. E. 835. 

6 Campbell v. Kuhn, 45 Mich. 
513, 40 Am. Rep. 479. But there 
is no delivery where the grantee, on 
receipt of the deed, repudiates it 
and returns it to the grantor: 
Beardsley v. Hilson, 94 Ga. 50. A 
grantee, by accepting a deed, makes 



it his deed as well as that of the 
grantor: Woodruff v. Woodruff, 44 
N. J. Eq. 349, 1 L.ILA. 380. In 
order to be a valid transfer of title 
there must be an acceptance of the 
deed by the grantee: Parken v. 
Safford, 37 So. 567, 48 Fla. 290; 
Winterbottom v. Pattison, 152 III. 
334; Santee v. Day, 111 III. App. 
495; Sutton v. Gibson, 119 Ky. 
422, 84 S. W. 335; Russell v. May, 
77 Ark. 89, 90 S. W. 617; Stallings 
v. Newton, 110 Ga. 875, 36 S. E. 
227; Reel v. Reel, 59 W. Va. 106, 
52 S. E. 1023; Meigs v. Dexter, 172 
Mass. 217, 52 N. E. 75; Powell v. 
Banks, 146 Mo. 620, 48 S. W, 664; 
McCune v. Goodwillie, 204 Mo. 
306, 102 S. W. 997; Miller v. Mc- 
Caleb, 208 Mo. 562, 106 S. W. 655. 

7 Kidder v. Stevens, 60 Cal. 414. 
If the grantee accepts a deed-poll 
in which certain duties are reserved 
expressly to be performed by him, 
assumpsit will lie for their non- 
performance: Glade v. Schmidt, 15 
Bradw. (HI.) 51. 

8 Coulson v. Coulson, 180 Mo, 
709, 79 S. W. 473. 
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act of the grantee in executing a mortgage on the land con- 
veyed; 9 so also by his assertion of rights under the deed, 1 and 
also by a reconveyance of the property, 8 or by the institution 
of a suit for partition. 8 The grantee by accepting a deed 
containing certain conditions consents to them, and is as fully 
bound as if he had signed the deed. These conditions may be 
enforced by the parties in whose behalf they are made. The 
grantee cannot introduce parol evidence to vary the stipula- 
tions of the deed, and he is bound by them in the absence of 
evidence that there were additions to the deed or omissions 
from it caused by fraud, accident or mistake, or that it was 
incorrectly read or explained to him.* 

§ 286. How far acceptance may be presumed in favor 
of infants. — The rule with reference to infants and per- 
sons under a disability, is that they are presumed to accept 
conveyances made for their benefit. 5 "The principle being ad- 
mitted," says Mr. Justice Breese, "that an infant of tender 



» McCoy v. McCoy, 32 Ind. App. 
38, 69 N. E. 193, 102 Am. St. Rep. 
223; Williams v. Van Geison, 76 
N. Y. App. Div. 592. 

1 White v. Watts, 118 Iowa, 549, 
92 N. W. 660. 

» Williams v. Smith, (Ky.) 60 
S. W. 940. 

8 Whitaker v. Whitaker, 175 Mo. 
1, 74 S. W. 1029. See, also, Wil- 
liams v. Vangeisen, 79 N. Y. Snpp. 
95, 76 App. 592; Taylor v. Smith, 
71 N. Y. Supp. 160, 61 App. Div. 
623; McNear v. Williamson, 166 
Mo. 358, 66 S. W. 160; Shoptaw 
v. Ridgway's Adm'r, (Ky.) 60 S. 
W. 723; Weuster v. Folin, 60 Kan. 
334, 56 Pac. 490; Hartman v. 
Thompson, 104 Md. 389, 65 Atl. 
117; Blackwell v. Blackwell, 196 
Mass. 186, 81 N. E. 910. 



* Blood v. Crew Levick Co., 177 
Pa. St. 606, 55 Am. St. Rep. 742, 
s. c. 171 Pa. St. 328. 

5 Compton v. White, 86 Mich. 33, 
48 N. W. Rep. 635; Campbell v. 
Kuhn, 45 Mich. 513, 40 Am. Rep. 
479; Davis v. Garrett, 91 Tenn. 
147; Hayes v. Boy lan, 141 III. 400, 
33 Am. St. Rep. 326; Weber v. 
Christen, 121 111. 91, 2 Am. St. 
Rep. 68; Rivard v. Walker, 39 111. 
413; Standiford v. Standiford, 97 
Mo. 231, 3 L.R.A. 299; Crowder 
v. Searcy, 103 Mo. 97; Burk v. 
Adams, 80 Mo. 504, 50 Am. Rep. 
510; Sneathen v. Sneathen, 104 
Mo. 201, 24 Am. St. Rep. 326; 
Tobin v. Bass, 85 Mo. 654, 55 Am. 
Rep. 392; Hall v. Hall, 107 Mo. 
101; Eastham v. Powell, 51 Ark. 
530; Palmer v. Palmer, 62 Iowa, 
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years can take by deed, not having at the same time discretion 
to accept or refuse, and dying before that period arrives, and 
the grantor having performed every act he could perform to 
pass the title to the infant, and it being for his benefit, it is 
fair to presume he assented to it The grantor in this case 
must be regarded as to his subsequent possession of the deed, 
as the mere custodian or trustee for his son. The law pre- 
sumes much more in favor of the delivery of deeds in the 
case of voluntary settlements, especially when made to in- 
fants, than it does between parties of full age in ordinary 
cases of bargain and sale." 6 An absolute deed from a father 
to a minor child, beneficial to the latter, is, when voluntarily 



204; Newton v. Bealer, 41 Iowa, 
334; Byington v. Moore, 62 Iowa, 
470; Cecil v. Beaver, 28 Iowa, 241, 
4 Am. Rep. 174; Vaughan v. God- 
man, 94 Ind. 191 ; Spencer v. Carr, 
45 N. Y. 406, 6 Am. Rep. 112; Ire- 
land v. Geraghty, 15 Fed. Rep. 35. 
Acceptance is presumed where the 
grantee is an infant or under some 
disability. This presumption can 
of course be overcome by evidence 
of dissent: Winterbottom v. Patti- 
son, 152 III. 334; Bremmerman v. 
Jennings, 101 Ind. 253; Hall v. 
Cardell, 111 Iowa, 206; Sutton v. 
Gibson, 119 Ky. 422, 84 S. W. 335; 
Coulson v. Coulson, 180 Mo. 709; 
Mullins v. Mullins, 120 Ky. 643, 
87 S. W. 764; Pentico v. Hays, 75 
Kan. 76, 9 L.R.A.(N.S.) 224, 88 
Pac. 738; Akers v. Shoemaker, 
(Ky.) 102 S. W. 842; Arlington 
v. Arlington, 122 Ala. 510, 26 So. 
152, (citing text, § 286). A con- 
veyance is presumed to have been 
accepted by a minor: Fitzgerald v. 
Tiedt, 142 Iowa, 40, 120 N. W. 465; 
Pittmon v. Flowers, 131 Ky. 804, 
115 S. W. 786; McCord v. Bright, 



44 Ind. App. 275, 87 N. E. 654. The 
presumption of delivery is very 
strong in the case of voluntary set- 
tlement: Ackman v. Potter, 239 I1L 
578, 88 N. E. 231. Acceptance will 
be presumed where a deed is made 
to infants and is beneficial to them : 
Atkins v. Globe Bank etc, 124 S. 
W. 879. 

6 In Masterson v. Check, 23 III. 
72, 77. See, also, Byington v. 
Moore, 62 Iowa, 470. In Bryan v. 
Wash, 2 Gilm. page 568, it is said : 
"It must be remembered that the 
law presumes much more in favor 
of the delivery of deeds in case of 
voluntary settlements, especially 
when made to infants, than it does 
in ordinary cases of bargain and 
sale. The same degree of formali- 
ty is never required, on account of 
the great degree of confidence 
which the parties are presumed to 
have in each other, and the lia- 
bility of the grantee, frequently, to 
take care of his own interests. The 
presumption of law is in favor of 
the delivery, and the burden of 
proof is on the grantor to show 
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delivered by the father, sufficiently delivered. 7 A person, for 
the purpose of preventing the squandering of his property by 
his wife, executed a deed in favor of his children, and had 
the instrument recorded. The wife afterward obtained a di- 
vorce, and thereupon the grantor filed a bill to set aside the 
deed made to the children, alleging as grounds for relief that 
there had been no delivery to the grantees, and that the mo- 
tives which led to the execution of the deeds no longer exist- 
ed. But it was held that as the grantor intended to divest him- 
self of the title so as to place it beyond the reach of his wife, 
which result would not have been accomplished unless the deed 
took immediate effect, his acts would, in behalf of infant gran- 
tees, be regarded as an absolute delivery. 8 The legal presump- 
tion where a father has purchased land, paying for it himself 



clearly that there was no delivery." 
The law will presume that where 
the grantee is an infant, that he ac- 
cepts a deed beneficial to him, and 
hence it is not essential to show 
his knowledge thereof : Sneathen 
v. Sneathen, 104 Mo. 201, 24 Am. 
St. Rep. 326. See, also, Scrugham 
v. Wood, IS Wend. 545, 30 Am. 
Dec. 75; Winterbottom v. Patti- 
son, 152 111. 334; Cline v. Jones, 
111 111. 563; Bryan v. Wash, 7 111. 
557; Douglas v. West, 140 111. 455; 
Rivard v. Walker, 39 111. 413; 
Haenni v. Bleisch, 146 111. 262; Otis 
v. Beckwith, 49 III. 121; Bunn v. 
Winthrop, 1 Johns. Ch. 329; Urann 
v. Coates, 109 Mass. 581; Souver- 
bye v. Arden, 1 Johns. Ch. 240; 
Williams v. Williams, 148 111. 426. 

7 Palmer v. Palmer, 62 Iowa, 204. 
The presumption arising from the 
registration of a deed when the 
grantees are minors and members 
of the grantor's family is not over- 
come by the fact of the grantor's 
possession of the deed: Colee v. 



Colee, 122 Ind. 109, 17 Am. St 
Rep. 345. 

8 Rivard v. Walker, 39 111. 413. 
See Spencer v. Carr, 45 N. Y. 407, 
6 Am. Rep. 112. In Atkins v. 
Globe Bank & Trust Co. (Ky.) 
124 S. W. 880, Judge Carroll deliv- 
ering the opinion of the court said : 
"The general rule is that a deed 
does not become operative until it 
has been delivered and accepted, 
or the grantee does some act equiv- 
alent to an acceptance of it. But 
if the grantees, or any of them, are 
infants, and the deed is beneficial 
to them, it will be presumed they 
assented to it and its acceptance by 
them will date from the time it is 
delivered to the clerk for record 
or placed in the hands of a third 
person to be delivered or record- 
ed: Akers v. Shoemaker, 102 S. 
W. 842, 31 Ky. Law Rep. 482; Mul- 
lins v. Mullins, 120 Ky. 643, 87 
S. W. 764, 27 Ky. Law Rep. 1048; 
Morrison v. Fletcher, 119 Ky. 488, 
84 S. W. 548, 27 Ky. Law Rep. 
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but causing the title to be taken in the name of the children, is, 
that these acts constitute an advancement to the children, and 
not a trust in favor of the father. Clear and satisfactory evi- 
dence, however, will overcome the presumption that a trust' 
and not an advancement was intended. 9 

§ 287. As to presumption of acceptance by adults. — 

We have noticed in the preceding section the rules applicable 
to delivery and acceptance of deeds when made in favor of 
infants. There is, however, in this question, of how far ac- 
ceptance may be presumed in favor of adults, a diversity 
among the decisions. In some cases it is held that the assent 
of the grantee to the deed, if it be beneficial to him, will be 
presumed. 1 This view of the question finds forcible expression 



124; Bunnell v. Bunnell, 111 Ky. 
566, 64 S. W. 420, 23 Ky. Law 
Rep. 800; Id. Ill Ky. 566, 65 S. 
W. 607, 23 Ky. Law Rep. 1101." 

9 Cecil v. Beaver, 28 Iowa, 241, 
4 Am. Rep. 174. In the course of 
the opinion, Chief Justice Dillon 
said: "Where the deed to a child 
is absolute in form and beneficial 
in effect, and the grantor and fath- 
er voluntarily causes the same to 
be recorded, this is in law a suf- 
ficient delivery to the infant, and 
the title to the lands conveyed will 
pass thereby. In such case actual 
manual delivery and a formal ac- 
ceptance are not necessary. Of the 
effect of such a deed, and by what 
kind of evidence a trust can be es- 
tablished, no further observations 
are necessary: Robinson v. Gould, 
26 Iowa, 89; Masterson v. Cheek, 
23 111. 72; Mitchell v. Ryan, 3 Ohio 
St. 377; Foley v. Howard, 8 Iowa, 
56, 3 Wash. Real Prop. (3d ed.) 
261, top page, and cases cited." In 
a complaint to quiet title to land, 



it was alleged that a deed was not 
delivered, but was made by a fa- 
ther to his minor child to avoid 
an unjust suit, and that it was 
taken by him to the recorder's of- 
fice without her knowledge, and 
subsequently obtained by him, and 
always kept with his papers. The 
court held that on demurrer it 
could not be said that as a matter 
of law the deed was delivered: 
Vaughan v. Goodman, 94 Ind. 191. 

1 McLean v. Nelson, 1 Jones (N. 
C), 396; Jones v. Swayze, 42 N. J. 
L. 279; Mallory v. Stodder, 6 Ala. 
801; Tibbals v. Jacobs, 31 Conn. 
428; Lady Superior v. McNamara, 
3 Barb. Ch. 375, 49 Am. Dec. 184; 
Renfro v. Harrison, 10 Mo. 411; 
Church v. Gilman, 15 Wend. 656, 
30 Am. Dec. 82; Brown v. Austen, 
35 Barb. 341; Rogers v. Carey, 47 
Mo. 232, 4 Am. Rep. 322; Bennett 
v. Waller, 23 111. 97; Stewart v. 
Reed, 11 Ind. 92; Merrills v. Swift, 
18 Conn. 2S7, 46 Am. Dec 315; 
Diefendorf v. Diefendorf, 132 N. 
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in a case in Ohio, in which Mr. Chief Justice Thurman says : 
"It is true that judges have said with more solemnity than I 
think the occasion warranted, that no one can have an estate 
thrust upon him against his will, and that, consequently, a de- 
livery of a deed to a stranger, for the use of the grantee, is of 
no effect unless assented to by the latter. How much weight 
this argument is entitled to, may be judged of by the fact that 
estates are every day thrust upon people by last will and tes- 
tament; and it certainly would sound somewhat novel to say 
that the devises were of no effect until assented to by the dev- 
isees. If a father should die testate, devising an estate to his 
daughter, and the latter should afterward die without a knowl- 
edge of the will, it would hardly be contended that the devise 
became void for want of acceptance, and that the heirs of the 
devisee must lose the estate. Neither will it be denied that 
equitable estates are every day thrust upon people by deeds, or 
assignments made in trust for their benefit, nor will it be said 
that such beneficiaries take nothing until they assent. Add to 
these the estates that are thrust upon people by the statute of 
descent, and we begin to estimate the value of the argument 
that a man shall not be made a property holder against his 
will, and that courts should be astute to shield him from such 
a wrong. It is certainly true, as a general rule, that accept- 
ance by the grantee is necessary to constitute a good delivery, 



Y. 100, 30 N. E. Rep. 375; Vaughan 
v. Godman, 103 Ind. 499; Davis v. 
Garrett, 91 Tenn. 147; Henry v. 
Anderson, 77 Ind. 361; Elsberry 
v. Boykin, 65 Ala. 336; Moore v. 
Giles, 49 Conn. 470; Cecil v. Beav- 
er, 28 Iowa, 241, 4 Am. Rep. 174; 
Ross v. Campbell, 73 Ga. 309. In 
Jackson v. Bodle, 20 Johns. 187, 
Spencer, C. J., says: "It is neces- 
sary to the validity of a deed that 
there be a grantee willing to ac- 
cept it. It is a contract, a part- 
ing with the property by the gran- 



tor, and an acceptance thereof by 
the grantee. An acceptance will be 
presumed from the beneficial na- 
ture of the transaction, where the 
grant is not absolute. The pre- 
sumption is not so strong that the 
grantee accepts the deed where he 
derives no benefit under it, but is 
subjected to a duty or the perform- 
ance of a trust." See, also, Camp 
v. Camp, 5 Conn. 291, 13 Am. Dec. 
60; Halsey v. Whitney, 4 Mason, 
20 ; Young v. Cardwell, 6 Lea, 
(Tenn.) 168. 
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for a man may refuse even a gift. But that such acceptance 
need not be manual is equally true, and it is also certain that 
simple assent to the conveyance, given even before its execu- 
tion, is a sufficient acceptance. . . . But the cases go still 
further, and upon the soundest reasons hold that where a grant 
is plainly beneficial to the grantee, his acceptance of it is to be 
presumed in the absence of proof to the contrary. It is argued, 
however, that this is only a rule of evidence, and that where 
the proofs show that the grantee has never had any knowledge 
of the conveyance the presumption is rebutted. If this argu- 
ment were limited to cases in which an acceptance of the grant 
would impose some obligation upon the grantee, I am not pre- 
pared to say that I would object to it, although the obligation 
might fall far short of the value of the grant. But where the 
grant is a pure, unqualified gift, I think the true rule is that 
the presumption of acceptance can be rebutted only by proof 
of dissent; and it matters not that the grantee never knew of 
the conveyance, for as his assent is presumed from its bene- 
ficial character, the presumption can be overthrown only by 
proof that he did know of and rejected it. If this is not so, 
how can a deed be made to an infant of such tender years as to 
be incapable of assent? Is it the law, that if a father make a 
deed or gift to his infant child, and deliver it to the recorder 
to be recorded for the use of the child, and to vest the estate in 
it, the deed is of no effect until the child grows to years of in- 
telligence and gives its consent? May the estate, in the mean 
time, be taken for the subsequently contracted debts of the 
father, or will the statute of limitations begin to run in favor 
of a trespasser upon the idea that the title remains in the adult? 
Or will the conveyance entirely fail if either grantor or grantee 
die before the latter assent ? I do not so understand the law. 
In such a case, the acceptance of the grantee is a presumption 
of law, arising from the beneficial nature of the grant, and not 
a mere presumption of an actual acceptance. And for the 
same reason that the law makes the presumption, it does not 
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allow it to be disproved by anything short of actual dissent." * 
The great weight of authority undoubtedly holds in accord- 
ance with this case that acceptance of a deed beneficial to an 
adult will be presumed when the deed has been delivered to a 
third person for him. 8 But acceptance will not be presumed 
where the deed is waiting for the signature of one of the 
grantors. 4 The presumption of the acceptance of a deed which 
is for the benefit of the grantee 5 applies also to luna- 



2 Lessee of Mitchell v. Ryan, 3 
Ohio St 377, 386. The learned 
judge recognizes the existence of 
cases holding a contrary view, say- 
ing: "I am fully aware that these 
views may seem opposed to many 
decided cases, but they are fully 
sustained by others that stand, in 
our judgment, upon a more solid 
foundation of reason. The strict- 
ness of the ancient doctrine, in re- 
spect to the delivery of deeds, has 
gradually worn away until a doc- 
trine more consistent with reason 
and the habits of the present gen- 
eration now prevails." See, also, 
sustaining the doctrine that accept- 
ance is presumed, Halluck v. Bush, 
2 Root, 26, 1 Am. Dec. 60; Hedge 
v. Drew, 12 Pick. 141, 22 Am. Dec. 
416; Brown v. Austen, 35 Barb. 
341 ; Read v. Robinson, 6 Watts & 
S. 329; Peavey v. Tilton, 18 N. H. 
151, 45 Am. Dec. 365; Moore v. 
Giles, 49 Conn. 570; Elsberry v. 
Boykin, 65 Ala. 336; Rivard v. 
Walker, 39 111. 415. 

a Arrington v. Arlington, 122 
Ala. 510, 26 So. 152, citing text, 
§ 287; Winterbottom v. Pattison, 
152 111. 334; Morrison v. Fletcher, 
119 Ky. 488, 84 S. W. 548; Peters 
v. Berkemeier, 184 Mo. 393; 
Whitaker v. Whitaker, 175 Mo. 1. 



And see McCune v. Goodwillie, 
204 Mo. 306, 102 S. W. 997; Rus- 
sell v. May, 77 Ark. 89, 90 S. W. 
617; Criswell v. Criswell, 138 la. 
607, 116 N. W. 713; Lewis v. Ja- 
cobs, 153 Mich. 664, 117 N. W. 325; 
Matheson v. Matheson, 139 la. 511, 
18 L.R.A.(N.S.) 1167, 117 N. W. 
755; Kneeland v. Cowperthwaite, 
138 la. 193, 115 N. W. 1026; Whit- 
ing v. Hodlund, 127 Wis. 135, 106 
N. W. 391; Collings v. Collings, 
(Ky.) 92 S. W. 577. 

*Tranrig v. Geld, 76 N. J. L. 
825, 70 Atl. 352. 

5 Garten v. Trobridge, 80 Kan. 
720, 104 Pac. 1067; Lake v. Weav- 
er, 74 Atl. 451; Hatch v. Village 
of St. Joseph, 68 Mich. 220, 36 
N. W. 36; Whiting v. Hoglund, 
127 Wis. 135, 106 N. W. 391; Rus- 
sell v. May, 77 Ark. 89, 90 S. W. 
617; Standiford v. Standiford, 97 
Mo. 231, 3 L.R.A. 299, 10 S. W. 
836; Haddon v. Neighbarger, 9 
Kan. App. 529, 58 Pac 568; Weus- 
ter v. Folin, 60 Kan. 334, 56 Pac. 
490; Colee v. Colee, 122 Ind. 109, 
23 N. E. 687, 17 Am. St Rep. 345; 
Appleman v. Appleman, 140 Mo. 
309, 41 S. W. 794, 62 Am. St Rep. 
732; Goodman v. Skelton, 2 
Tenn. Ch. App. 283; National Bank 
of Port Jervis v. Bonnell, 61 N. 
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tics.* The fact that a wife had no knowledge until after her 
husband's death of the existence of deeds in her favor, made 
by her husband and recorded by him does not overcome the 
presumption of her acceptance. 6 Where a deed of voluntary 
settlement is made the person who claims adversely has the 
burden of proof to show that there was no delivery. 7 It wMl be 
presumed that a deed to a minor beneficial to him has been ac- 
cepted, 8 but this presumption is only prima facie. 

§ 288. Contrary views. — Mr. Washburn, in his treatise 
on Real Property, dissents from the opinion that acceptance 
may be inferred from the beneficial nature alone of the deed. 
He says : "But although several of the cases seem to sustain 
the doctrine that a delivery of a deed to a stranger for the 
grantee, where it is obviously for his benefit, passes the title 
at once as an effectual delivery, the better opinion seems to be 
that no deed can take effect as having been delivered until 
such act of delivery has been assented to by the grantee, and 
he shall have done something equivalent to an actual accept- 
ance of it; and moreover the act of delivery and acceptance 
must, from the nature of the case, be mutual and concurrent 
acts." 9 Most of the cases, however, cited by Mr. Washburn 



Y. Supp. 521, 46 App. Div. 302; 
Hall v. Cardell, 111 Iowa, 206, 82 
N. W. 503; Young v. Milward, 109 
Ky. 123, 58 S. W. 592; Lay v. Lay, 
66 S W. 371. 

5a McCartney v. McCartney, 93 
Tex. 359, 55 S. W. 310, reversing 
S3 S. W. 388. 

« Russell v. May, 77 Ark. 89, 90 
S. W. 617. But see Dagley v. 
Black, 197 111. 53, 64 N. E. 275. 

''Riegel v. Riegel, 243 111. 626, 

90 n. e. noa 

8 Haddon v. Neighbarger, 9 Kan. 
App. 529, 58 Pac, 568; Standiford 



v. Standiford, 97 Mo. 231, 3 L.R.A. 
299, 10 S. W. 836; Hall v. Car- 
dell, 111 Iowa, 206, 82 N. W. 503; 
Owings v. Tucker, 90 Ky. 297, 13 
S. W. 1078; Hacker v. Hoover, 
66 S. W. 382; Sneathen v. Sneath- 
en, 104 Mo. 201, 16 S. W. 497, 24 
•Am. St. Rep. 326. But this pre- 
sumption is only prima facie: Mc- 
Near v. Williamson, 166 Mo. 358, 
66 S. W. 160. 

9 3 Wash. Real Prop. (4th ed.) 
292. This language is quoted with 
approval in Bell v. Farmers' Bank, 
11 Bush, 34, 21 Am. Rep. 205. 
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in support of his assertion are cases where the grantor intend- 
ed to keep control of and had not parted with power over the 
deed. And the view that he expresses has been directly dis- 
approved in a case in New Jersey, holding that the law 
will presume, if nothing appear to the contrary, that a man 
accepts what is for his benefit. 1 But even while assent may 
thus be presumed, that presumption may of course be over- 
come by evidence of dissent. 8 

§ 289. What is the proper rule — Comments. — The 

true rule would seem to be that when the grantor has parted 
with all control of the deed, its acceptance by the grantee may 
be presumed if it be beneficial to him. This is the doctrine 
that prevails in England, and has been thus expressed by 
Justice Bayley : "There could be no question but that delivery 
to a third person, for the use of the party in whose favor the 
deed is made, where the grantor parts with all control over 
the deed, makes the deed effectual from the instant of such 
delivery; the law will presume, if nothing appears to the con- 
trary, that a man accepts what is for his benefit." 8 In view 
of the conflict among the decisions, the only safe rule that per- 
haps can be laid down is that enunciated in a well-considered 
case in Illinois, in which it is said : "In case of a delivery to a 
stranger without authority from the grantee, the acceptance of 
the grantee at the time of delivery will be presumed under the 
following concurring circumstances, viz : ( 1 ) That the deed 
be upon its face beneficial to the grantee; (2) that the grantor 
part entirely with all control over the deed; (3) that the grant- 
or (except in case of an escrow), accompany delivery by a dec- 
laration, intention, or intimation that the deed is delivered for 
and in behalf, and to the use of the grantee; (4) that the 

1 Jones v. Swayze, 42 N. J. L. 8 Garnans v. Knight, 5 Barn. & 

279. C. 671. See Bowman v. Griffith, 

* Church v. Gilman, IS Wend. 35 Neb. 361. 
656, 30 Am. Dec 82. 
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grantee has eventually accepted the deed and claimed under 
it."* 

§ 290. Registration not of itself delivery. — The reg- 
istration of a deed by the grantor without the grantee's knowl- 
edge or assent, does not of itself operate as a delivery of a 



*Hulick v. Scovil, 4 Gilm. 159, 
176, per Thomas, J. In Stewart v. 
Weed, 11 Ind. 92, the court, per 
Davison, say: "A late writer 
upon the subject before us says 
that 'delivery to a third person for 
the use of the party in whose favor 
the deed is made, provided the 
grantor parts with all control over 
the instrument, will make the deed 
effectual from the instant of such 
delivery; for the law will presume, 
if nothing appears to the contrary, 
that a man will accept what is for 
his benefit: Broom's Com. 275, 276, 
This exposition seems to be cor- 
rect, and we think has an evident 
bearing on the question under con- 
sideration, because the record 
~5hows that the deed in question 
was delivered unconditionally to 
the plaintiff, and that the grantor 
parted with all control over it. 
Still, however, the inquiry arises, 
Has the grantee accepted the deed? 
We have decided that such accept- 
ance may be presumed from the 
beneficial nature of the transaction : 
Guard v. Bradley, 7 Ind. 600." See, 
also, Bennett v. Waller, 23 111. 97; 
Rogers v. Carey, 47 Mo. 232, 4 
Am. Rep. 322; McLean v. Nelson, 
1 Jones (N. C), 396; Brown v. 
Austen, 35 Barb. 341; Ernst v. 
Reed, 49 Barb. 36?. In Hulick v. 
Scovil, 4 Gilm. 17/ cited supra, the 
court further say * "From the fact 



that the grantee will probably be 
benefited by accepting the deed, it 
may reasonably be presumed that 
he shall do so when it shall be of- 
fered to him, or he become ap- 
prised of its existence; but until 
then it certainly cannot be pre- 
sumed that he has done so. No 
case has ever gone so far as that 
But in every case in which the 
grantee's acceptance of a deed de- 
livered to a stranger without au- 
thority to receive it has been pre- 
sumed, the following concurrent 
facts have appeared with the ap- 
parently beneficial operation of the 
deed toward the grantee, viz: (1) 
That the grantee has actually ac- 
cepted the deed or sought to be- 
come its beneficiary before the oc- 
currence of the litigation involving 
the question of his acceptance; (2) 
That the grantee or some one 
claiming under his title has been 
a party to such litigation for the 
purpose of establishing such title. 
And, moreover, the deeds held 
good in many of the cases were 
voluntary deeds by parents settling 
property upon their minor children, 
and the benignity of construction 
given to them has originated to no 
inconsiderable extent in the favor 
with which transactions of that 
character, when not in fraud of 
creditors, are always viewed." 
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deed. 5 A register of deeds made out a deed which the grant- 
or signed, sealed, and left with him for the purpose of hav- 
ing it recorded. The next day the grantor called upon the reg- 
ister, and said he did not wish the deed recorded, but as the 
register had partially recorded the deed, he refused to give it 
.back until the registration was complete. After recording the 
deed, the officer gave it back to the grantor, who retained its 
possession, and under these circumstances it was held that 
there was no delivery of the deed to the grantee. 6 In another 



5 Hawkes v. Pike, 105 Mass. 560, 
7 Am. Rep. 554; Parker v. Hill, 8 
Met. 447; Tharp v. Jarrell, 66 Ind. 
52; Jones v. Bush, 4 Har. (Del.) 
1; Hendricks v. Rasson, 53 Ind. 
575; Maynard t. Maynard, 10 
Mass. 456, 6 Am. Dec. 146; Barns 
v. Hatch, 3 N. H. 304, 14 Am. Dec 
369; Samson v. Thornton, 3 Met 
275, 37 Am. Dec. 135; Patterson 
v. Snell, 67 Me. 559; Walsh v. Ver- 
mont Mut. Fire Ins. Co., 54 Vt. 
351 ; Berkshire etc Ins. Co. v. 
Sturgis, 13 Gray, 177; Hadlock v. 
Hadlock, 22 111. 384; Cravens v. 
Rossiter, 116 Mo. 338, 38 Am. St. 
Rep. 606; Bullitt v. Taylor, 34 Miss. 
708, 69 Am. Dec 412; Weber v. 
Christen, 121 111. 91, 2 Am. St Rep. 
68; Hawkes v. Pike, 105 Mass. 56Ct 
7 Am. Rep. 554; Barnes v. Barnes, 
161 Mass. 381, 37 N. E. Rep. 370; 
Commonwealth v. Cutler, 153 
Mass. 252; Brabrook v. Bank, 104 
Mass. 228, 6 Am. Rep. 222; Ritt- 
master v. Brisbane, 19 Col. 371; 
Oxnard v. Blake, 45 Me. 602; Mc- 
Graw v. McGraw, 79 Me. 2S7; Hall 
v. McNichol, 80 Me. 209; Vaughan 
v. Godman, 94 Ind. 191; Jones v. 
Loveless, 99 Ind. 317; Woodbury 
v. Fisher, 20 Ind. 387, 83 Am. Dec. 
325; Kingsbury v. Burnside, 58 I1L 



310, 11 Am. Rep. 67; Thompson v. 
Dearborn, 107 111. 87; Byars v. 
Spencer, 101 111. 429, 40 Am. Rep. 
212; Union Mut. Ins. Co. v. Camp- 
bell, 95 111. 267, 35 Am. Rep. 166; 
Derry Bank v. Webster, 44 N. H. 
264; Johnson v. Farley, 45 N. H. 
505; Gorham v. Meacham, 63 Vt 
231, 22 Atl. Rep. 572; Critchfield v. 
Critchfield, 24 Pa. St. 100; Beckett 
v. Heston, 49 N. J. Eq. 510; Pen- 
nel v. Weyant, 2 Harr. (Del.) 501; 
Alexander v. De Kennel, 81 Ky. 
345 ; Leppoc v. Union Bank, 32 Md. 
106; Jefferson County Building 
Assn. v. Heil, 81 Ky. 513 ; Cobb v. 
Chase, 54 Iowa, 253; Deere v. Nel- 
son, 73 Iowa, 186; Day v. Griffith, 
15 Iowa, 104; Gifford v. Corrigan, 
105 N. Y. 223; Davis v. Cross, 14 
La. 637, 52 Am. Rep. 177. The 
grantee by subsequently ratifying 
and accepting the deed cannot cut 
off an intervening judgment lien: 
Cravens v. Rossiter, 116 Mo. 338, 
38 Am. St Rep. 606. Citing sec- 
tion 290 of text, see Barr v. 
Schroeder, 32 Cal. 610. 

• Hawkes v. Pike, 105 Mass. 561, 
7 Am. Rep. 554. The court, per 
Ames, J., who delivered the opin- 
ion, says: "A deed of real estate 
in *rder to take effect as a con- 
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case, the parties had agreed upon a sale of a tract of land at 
a certain sum per rod, and a deed was made out, but as the 
land had not been measured, the deed was not acknowledged 
and delivered. Afterward, without the knowledge of the 
grantee, the owner sent the deed to the proper officer for reg- 
istration. But the grantee was held to have no title as against 
a creditor of the grantor, who had attached the land before ac- 
ceptance on the part of the grantee. 7 A grantor executed a 



veyance of title, must be delivered 
by the grantor, and actually or by 
implication accepted as his own by 
the grantee: 3 Wash. Real Prop. 
(3d ed.) 254. No definite or spe- 
cific formality is prescribed by law, 
but it must be the concurrent act 
of the two parties. It must appear 
that the grantor parts with the con- 
trol and possession of the instru- 
ment with the intention that it shall 
operate immediately as a transfer 
of title, and that it passes into the 
hands, or is placed at the disposal 
of the grantee, or of some other 
person in his behalf: Harrison v. 
Phillips Academy, 12 Mass. 456; 
Maynard v. Maynard, 10 Mass. 456, 
6 Am. Dec. 146; Elmore v. Marks, 
39 Vt. 538; Jackson v. Phipps, 12 
Johns. 418. The register of deeds 
may have been the person agreed 
upon as the agent of the grantee, 
and in such a case a deed left with 
him for record is sufficiently deliv- 
ered. But registration of itself 
does not operate as a delivery, nor 
does it supersede the necessity of 
proof of a delivery: Parker v. Hill, 
8 Met. 447; Samson v. Thornton, 
3 Met. 275, 37 Am. Dec. 135. In 
this case there was no delivery di- 
rectly to the grantee, who was in 
California at the date of the deed; 
and we see nothing in the report 



that shows a delivery to any person 
for him. The scrivener who drew 
up the deed at the grantor's re- 
quest had no authority from the 
absent grantee, and did not under- 
take to act for or to represent him. 
He assumed no trust, and came 
under no responsibility to him. He 
was not requested to keep the deed 
for him or to send it to him. He 
was employed by the grantor only, 
and all that he was to do, or un- 
dertook to do, was in his official 
capacity of register to record the 
deed; and the only reason which 
he gave for not giving it up when 
called upon was, that the record 
had been begun but not finished. 
It was then simply a delivery to 
the register for the purpose of reg- 
istration, which is wholly insuf- 
ficient to pass any title to the gran- 
tee. There was no agent to ac- 
cept the deed; no delivery to give 
effect to the deed as a conveyance. 
On the contrary, it appears from 
the grantor's testimony, which 
seems to be uncontradicted, that 
the delivery which he had in mind 
was to take the deed from the 
register and send it by mail to his 
son in California." 

7 Samson v. Thornton, 3 Met. 
275, 37 Am. Dec. 135. See, also, 
Denton v. Perry, 5 Vt. 382; John- 
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deed, stating that he did so to prevent the land from being 
taken for an unjust debt, and sent it to the proper officer to 
have it recorded. The grantee did not know of the execu- 
tion of the deed until after the death of the grantor, and un- 
der these circumstances it was held that the deed was never 
delivered. 8 

§ 290a. Presumption may be rebutted. — Although a 
presumption of delivery arises from the registration, this pre- 
sumption may be rebutted by evidence of a want of inten- 
tion to deliver. 9 The question of delivery of a deed under such 
circumstances is frequently one of fact. 1 The grantee's refusal 
to accept will overcome the presumption of delivery of a deed 
recorded at the request of the grantor. 2 The delivery is not 
invalidated because the grantor is himself the recording offi- 
cer. 8 In all cases, a delivery based upon registration is depend- 
ent upon the intention of the grantor. 4 The placing of a deed 



son v. Farley, 45 N. H. 505; Par- 
melee v. Simpson, 5 Wall. 81, 18 
L. ed. 542; Bank v. Webster, 44 
N. H. 264; Gregory v. Walker, 38 
Ala. 26. But see Merrills v. Swift, 
18 Conn. 257, 46 Am. Dec. 315; 
Tompkins v. Wheeler, 16 Peters, 
119, 10 L. ed. 908. 

» Barns v. Hatch, 3 N. H. 304, 
14 Am. Dec. 369. And see, also, 
Cravens v. Rossiter, 116 Mo. 338; 
Davis v. Garrett, 91 Tenn. 147. 
Where a grantor requests the offi- 
cer to record the deed but not to 
deliver it to anyone but himself, 
and afterward retains the custody, 
there is no valid delivery: Stevens 
v. Castel, 63 Mich. 111. 

•Hogadone v. Grange Mut. F. 
Ins. Co., 133 Mich. 339, 94 N. W. 
945; Konser v. Konser, 219 111. 466, 
76 N. E. 846; Mannix v. Riordan, 
75 App. Div. 135, 77 N. Y. Supp. 



357; Neel v. Neel, 65 Kan. 858, 69 
Pa. 162. 

1 Hendricks v. Rasson, 53 Mich. 
575, 19 N. W. 192. 

2 Bremmerman v. Jennings, 101 
Ind. 253. 

» Fenton v. Miller, 94 Mich. 204, 
53 N. W. 957. 

* Babbitt v. Bennett, 68 Minn. 
260, 71 N. W. 22; Moore v. Giles, 
49 Conn. 570; Hayes v. Davis, 18 
N. H. 600; Humiston v. Preston, 
66 Conn. 579, 34 Atl. 544; Chess v. 
Chess, 1 Penn. & W. 32, 21 Am. 
Dec. 350; Jamison v. Craven, 4 
Del. Ch. 311; Weber v. Christen, 
121 111. 98, 11 N. E. 893; Masterson 
v. Cheek, 23 111. 72; Hutton v. 
Smith, 88 Iowa, 238, 55 N. W. 326; 
Glaze v. Three Rivers Farmers 
Mut. F. Ins. Co., 87 Mich. 349, 
49 N. W. 316. 
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on record through mistake by the notary taking the acknowl- 
edgment without the grantor's knowledge or consent is not 
a delivery. 6 If a deed running to his children is placed on 
record by a father, to prevent a threatened claim for alimony 
and not for the purpose of effectuating the deed, there is no 
delivery. 6 If a deed is delivered to the recording officer with 
instructions to file it but to delay the recording, the subsequent 
recording of the deed and its delivery to the grantee will not 
constitute a delivery. 7 

§ 291. Delivery to recording officer for use of grantee. 

— While, as we have seen in a preceding section, mere 
registration does not operate as a delivery, yet if the deed 



* Culmore v. Genove, 24 S. W. 83. 
e .Koppelmann v. Koppelmann, 94 

Tex. 40, 57 N. W. 570. A delivery, 
however, is not destroyed by the 
fact that the deed after registra- 
tion is returned to the grantor : 
Vaughan v. Godman, 103 Ind. 499, 
3 N. E. 257; Colee v. Colee, 122 
Ind. 109, 23 N. E. 687; Lewis v. 
Watson, 98 Ala. 480, 22 L.R.A. 
297, 13 So. 570; Tennessee Coal 
etc. Co. v. Wheeler, 125 Ala. 538, 
28 So. 38 ; Dawson v. Dawson Rice, 
Eq. 243; Helms v. Austin, 116 N. 
C 751, 21 S. E. 556; Allen v. 
Hughes, 106 Ga. 786, 32 S. E. 697; 
Tobin v. Bass, 85 Mo. 654, 55 Am. 
Rep. 392; Bunnell v. Bunnell, 23 
Ky. Law Rep. 800, 64 S. W. 420; 
Lay v. Lay, 66 S. W. 371. 

* Morgan v. Morgan, 82 Vt. 243, 
73 Atl. 24. The court per Mr. 
Justice Munson said: "The fact 
that a deed is on record is prima 
facie evidence of delivery: Walsh 
v. Mutual Ins. Co., 54 Vt. 351. 
But the mere fact that the deed 
lias been recorded, even if done by 



the grantor's direction, does not 
of itself constitute a delivery: 
Fairhaven Marble Co. v. Owens, 
69 Vt 246, 37 Atl. 749. There was 
no delivery here, unless a delivery 
was effected by means of the re- 
cording and the delivery of the 
recorded deed to the grantee by the 
town clerk. But the delivery of 
the deed by the town clerk could 
have no effect, unless he was au- 
thorized to record it. The town 
clerk received the deed from the 
grantor, with instructions to file it, 
but delay the recording. This must 
be construed as a direction to post- 
pone the recording until further 
instructions from the grantor. It 
cannot have meant that the town 
clerk was to delay the recording 
for an indefinite period, that was 
to be ended, if at all, on some im- 
pulse of his own. So the deed 
was held by the town clerk to be 
filed, but not recorded, and the 
placing it upon record, without 
further instructions from the gran- 
tor was of no effect : Blair v. Ritch- 
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be delivered to the register for the use of the grantee, and 
he is made the latter's agent, either expressly or impliedly, the 
registration is an effectual delivery. In a case in the Supreme 
Court of the United States, where it was held that the pla- 
cing of a deed on record, the grantee being ignorant of its exe- 
cution and not having authorized or given his assent to the 
record, did not operate as a delivery so as to give the grantee 
precedence over a mortgage executed between registration and 
a formal subsquent delivery, Mr. Justice Davis said: "The 
placing of the deed on record was Bovey's own act, and done 
without the assent of Simpson. Under this state of facts there 
was manifestly no delivery. The execution and registration 
of a deed, and delivery of it to the register for that purpose, 
does not vest the title in the grantee." But the learned judge 
added as a qualification to this general rule, that "if Simpson 
had agreed to accept the deed in liquidation of his debt, and 
constituted the register his agent to receive it, then the delivery 
of the deed to the register would have been in legal contem- 
plation a delivery to him." 8 Where a deed has been delivered 



ie, 72 Vt 311, 47 AtL 1074. It 
follows that the grantee's posses- 
sion of the deed was unauthorized.** 
8 Parmelee v. Simpson, 5 Wall. 
81, 86, 18 L. ed. 542, 543. In Boody 
v. Davis, 20 N. H. 140, 51 Am. 
Dec. 210, Wilcox, J., said: "Pos- 
session held by the grantee of a 
deed duly executed is alone com- 
petent evidence of a delivery, for 
things shall be presumed legally 
and properly in their present state, 
unless the contrary be shown: 1 
Cow. Phil. 1284; Canning v. Pink- 
ham, 1 N. H. 353; Buff urn v. Green, 
5 N. H. 71, 20 Am. Dec. 562. In- 
deed, when a deed is delivered to 
a third party with the intent on 
the part of the grantor that it 
shall take effect for the benefit of 
Deeds. VoL 1.— 32 



the grantee, the assent of the lat- 
ter is presumed, and the deed takes 
effect from the time of delivery 
(Towson v. Tickell, 3 Barn. & 
Aid. 36; Peavey v. Tilton, Straf- 
ford County, July Term, 1846); 
so that there is no occasion to 
resort to presumptions to enable us 
to conclude that the deed has come 
into the hands of the demandants 
by means of a regular delivery by 
the tenant. There has been a reg- 
ular delivery of the deed by the 
tenant to the recording officer, with 
the intent that it should pass to 
the grantees, and should in fact 
inure for their benefit from that 
moment. It was, in short, deliv- 
ered to that officer for their ben- 
efit. Their assent to it, which is 
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to the recording officer for the grantee's use, and the latter 
assents to it, the deed will prevail against an attachment made 
after such assent by one of the grantor's creditors. "We all 
think," says Putnam, J., delivering the opinion of the court, 
"that the delivery to the register for the use of the grantee, 
and her assent to the same before the attachment (which is to 
be inferred from the facts above recited), was equivalent to 
an actual delivery to the grantee personally. If, therefore, it 
were made upon a good consideration, and bona fide, the title 
vested in her." 9 But the subsequent assent of the grantee does 
not operate by relation to pass the title as of the time of deliv- 
ery against the creditors of the grantors, whose rights have at- 
tached prior to the time the grantee manifested his assent^ 1 
A delivery of a deed was held to be effectual where the con- 
veyance had been signed, sealed, and acknowledged by a hus- 
band and wife, and sent by the former, in the latter's presence, 
to the recorder's office for recording. 2 In other words, it may 



a legal presumption at that mo- 
ment, has been established as a 
fact by their subsequent acts that 
have been adverted to." And see 
Snider v. Lackenour, 2 I red. Eq. 
360, 38 Am. Dec. 685; Elsberry v. 
Boykin, 65 Ala. 336; Prignon v. 
Daussat, 4 Wash. 199, 31 Am. St. 
Rep. 914; Glaze v. Three Rivers 
etc. Fire Ins. Co., 87 Mich. 349. 

9 Hedge v. Drew, 12 Pick. 141, 
144, 22 Am. Dec. 416. The court, 
however, granted a new trial to 
try the question whether the deed 
was made in good faith, or with 
the intention of delaying the cred- 
itors of the grantor. See, also, EI- 
sey v. Metcalf, 1 Denio, 326; Park- 
er v. Hill, 8 Met. 447; Jackson v. 
Richards, 6 Cowen, 617; Oliver v. 
Stone, 24 Ga. 63; Folk v. Varn, 
9 Rich. Eq. 303; Masterton v. 
Cheek, 23 III. 72; Prettyman v. 
Goodrich, 23 III. 330; Rathbun v. 



Rathbun, 6 Barb. 98; Kemp v. 
Walker, 16 Ohio, 118; Jackson v. 
Cleveland, 15 Mich. 94, 90 Am. Dec. 
266; Snider v. Lackenour, 2 Ire<L 
Eq. 360, 38 Am. Dec. 685; Boody 
v. Davis, 20 N. H. 140, 51 Am. 
Dec. 210. But a lien placed upon 
the land before assent is given will 
take precedence: Parmelee v. 
Simpson, 5 Wall. 81, 18 L. ed. 542; 
Denton v. Perry, 5 Vt 382; Elmore 
v. Marks, 39 Vt. 538, 542; Baker 
v. Haskell, 47 N. H. 479, 93 Am. 
Dec 455; Johnson v. Farley, 45 N. 
H. 505; Derry Bank v. Webster, 
44 N. H. 264. But see Merrills v. 
Swift, 18 Cona 257, 46 Am. Dec 
315; Tompkins v. Wheeler, 16 Pet 
119, 10 L. ed. 908. 

1 Hibberd v. Smith, 67 Cal. 547, 
56 Am. Rep. 726. 

2 McNeely v. Rucker, 6 Blackf. 
391. See Mallet v. Page, 8 Ind. 
364; Somers Pumphrey, 24 Ind, 
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be said that the delivery is valid when it appears that the deed 
was placed on record, with the intent that it should pass the 
title to the grantee, although never actually delivered to the 
grantee. 8 If the grantor delivers the deed to the scrivener in- 
structing him to transmit it to the recording officer for registra- 
tion and the grantee is present and gives his assent to this 
course, there is a sufficient delivery and acceptance to vest the 
title in the grantee.* 

§ 292. Registration prima facie evidence of delivery. — 
The registration of a deed is prima facie evidence of its de- 
livery. 5 The presumption of delivery arising from the regis- 



240; Hammell v. Hammell, 19 
Ohio, 17; Kerr v. Birnie, 25 Ark, 
225. 

3 Moore v. Giles, 49 Conn. 570. 
See, also, Connard v. Colgan, 55 
Iowa, 538. 

4 Svanda v. Svanda, 125 N. W. 
585, 86 Neb. 203. 

6 Robinson v. Gould, 26 Iowa, 
89; Lawrence v. Farley, 24 Hun, 
293; Bensley v. Atwell, 12 Cal. 
231; Kille v. Ege, 79 Pa. St. 15; 
Rigler v. Cloud, 14 Pa. St. 361; 
Bulkley v. Buffington, 5 McLean, 
457; Warren v. Jacksonville, 15 111. 
236, 58 Am. Dec. 610; Boardman 
v. Dean, 34 Pa. St. 252; Welborn 
v. Weaver, 17 Ga. 267, 63 Am. Dec. 
235 ; Bullitt v. Taylor, 34 Miss. 708, 
69 Am. Dec. 412; Rowell v. Hay- 
den, 40 Me. 582; Ingraham v. 
Grigg, 13 Smedes & M. (21 Miss.) 
22; Javenal v. Jackson, 14 Pa. St. 
519; Balbeck v. Dondedson, 2 
Grant Cas. 459; Blight v. Schenck, 
10 Barr. 285, 51 Am. Dec. 478; 
Burke v. Adams, 80 Mo. 504, 50 
Am. Rep. 510. See, also, Pearce 
v. Dansforth, 13 Mo. 360; Eau 



Claire Lumber Co. v. Anderson, 13 
Mo. App. 429; Swiney v. Swiney, 
14 Lea (Tenn.), 316; Hendricks v. 
Rasson, 53 Mich. 575; Lewis v. 
Watson, 98 Ala. 479, 22 L.R.A. 297, 
39 Am. St. Rep. 82; Alexander v. 
Alexander, 71 Ala. 295; Fenton v. 
Miller, 94 Mich. 204; Sheffield 
Land etc. Co. v. Neill, 87 Ala. 158 ; 
Colee v. Colee, 122 Ind. 109, 17 
Am. St. Rep. 345 ; Elsberry v. Boy- 
kin, 65 Ala. 336; Collins v. Collins, 
45 N. J. Eq. 813; Compton v. 
White, 86 Mich. 33; Parrott v. 
Baker, 82 Ga. 364; Gordon v. Trim- 
mier, 91 Ga. 472; Ross v. Camp- 
bell, 73 Ga. 309; Gage v. Gage, 36 
Mich. 129; Glaze v. Three Rivers 
Ins. Co., 87 Mich. 349; Patrick 
v. Howard, 47 Mich. 40; Stevens 
v. Castel, 63 Mich. Ill ; Munoz v. 
Wilson, 111 N. Y. 295; Wallace v. 
Berdell, 97 N. Y. 13; Davis v. Gar- 
rett, 91 Tenn. 147; Quick v. Milli- 
gan, 108 Ind. 419, 58 Am. Rep. 49; 
Grundies v. Reid, 107 111. 304; 
Union Mut. Ins. Co. v. Campbell, 95 
111. 267, 35 Am. Rep. 166; McDaid 
v. Call, 111 111. 298; Kingsbury v. 
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tration of the deed is not conclusive, however, but may be re- 
butted by other evidence. 6 This presumption may be rebutted 
by the facts that the consideration was not paid by the gran- 
tee; that he never had the actual possession of the deed, nor 
any knowledge of its existence ; and that the grantor continued 
in possession for a long time afterward, claiming the land as 
his own. "Doubtless the recording of a deed is evidence of a 
delivery, or, more properly, it is evidence from which a de- 
livery may be presumed ; but still it affords only a ground for 
a presumption, a presumption of fact; it may be rebutted and 
destroyed by other evidence." 7 So in New York, where the 



Burnside, 58 111. 310, 11 Am. Rep. 
67; Bowman v. Griffith, 35 Neb. 
361, 53 N. W. Rep. 140; Metcalfe 
v. Brandon, 60 Miss. 685. Record- 
ing is prima facie evidence of de- 
livery: Blankenship v. Hall, 233 111. 
116, 84 N. E. 192, 122 Am. St. Rep. 
149; Creighton v. Roe, 218 111. 619, 
75 N. E. 1073, 109 Am. St. Rep. 
310 (presumption continues even 
though retains possession of the 
property) : Le Fleure v. Seivert, 98 
111. App. 234; Luckhart v. Luck- 
hart, 120 Iowa, 248, 94 N. W. 461 ; 
Lay v. Lay, (Ky.) 66 S. W. 371 ; 
Collings v. Collings, (Ky.) 92 S. 
W. 577; Creeden v. Mahoney, 193 
Mass. 402, 79 N. E. 776; Coulson 
v. Coulson, 180 Mo. 709, 79 S. W. 
473; Valter v. Blavka, 195 111. 610, 
63 N. E. 499; Johnson v. Johnson, 
(Tex.) 85 S. W. 1023 (is a cir- 
cumstance to consider). See in 
this connection Pentico v. Hays, 75 
Kan. 76, 9 L.R.A(N.S.) 224, 88 
Pac. 738; McCune v. Goodwillie, 
204 Mo. 306, 102 S. W. 997; Smith- 
wick v. Moore, 145 N. C 110, 58 
S. E. 908; Blake v. Ogden, 223 III. 
204, 79 N. E. 68; Brady v. Huber, 



197 111. 291, 64 N. E. 264, 90 Am. 
St. Rep. 161. The record of a 
deed is prima facie but not conclu- 
sive evidence of its delivery: Na- 
pier v. Elliott, 146 Ala. 213, 119 
Am. St. Rep. 17, 40 So. 752 (cit- 
ing text, sec. 292). And where the 
deed is placed on record by the 
grantor for the purpose of passing 
title evidence of manual delivery 
and acceptance is unnecessary: 
Fryer v. Fryer, 77 Neb. 298, 109 N. 
W. 175, 124 Am. St. Rep. 850. The 
mere filing for record of a deed 
by the grantor does not of itself 
constitute a delivery: Erler v. Er- 
Ier, 124 Iowa, 726, 100 N. W. 856; 
Bogard v. Barnhan; 108 Pac. 214. 
And see Martin v. Bates, (Ky.) 
50 S. W. 38. See, also, 1 Am. & 
Eng. Ann. Cas. 226. 

6 Union Mut Ins. Co. v. Camp- 
bell, 95 HI. 267, 35 Am. Rep. 166. 

7 Boardman v. Dean, 34 Pa. St. 
252, 254. In that case the only 
evidence of delivery was that the 
deed was recorded by some un- 
known agency in 1832. Possession 
of the land was never taken by the 
grantee, and he had no knowledge 
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grantor and his representatives had been in undisturbed pos- 
session for more than forty years without recognizing any 
rights under a deed of land, valuable only for its use and oc- 
cupation, the grantee never having been in possession, it was 
held that the presumption of the delivery of the deed from the 
fact of its registration was repelled, and that the contrary pre- 



of the existene of the deed until 
1857, and he had never paid the 
money mentioned as the considera- 
tion. The grantor remained in pos- 
session for ten years after the date 
and recording of the deed, when 
he sold the land to another. The 
court, per Strong, J., said: "Actual 
delivery was actually disproved. It 
is true that actual delivery is not, 
in all cases, necessary. It is some- 
times said to be a question of in- 
tent, but it must be an intent to 
have the deed operate immediate- 
ly, and an intent manifested by 
word or action. Here the instru- 
ment itself shows that it was not 
the intent of William Clark and 
wife that it should take effect, ex- 
cept upon the payment of the con- 
sideration. It was not a deed of 
gift, but one of bargain and sale, 
for the stipulated price of four 
hundred dollars. The payment of 
the consideration was necessary to 
transfer the use and make the in- 
strument operative. But the proof 
was positive that the consideration 
was never paid. In this particular 
it differs from a deed of gift, or a 
release, of which the law will pre- 
sume a delivery without proof of 
acceptance, and that, though the 
donee or releasee may not have 
known of the instrument. In such 
cases, his assent is inferred from 
the character of the writing as 



beneficial to the donee or releasee. 
It is true, there is here a receipt 
acknowledging payment of the con- 
sideration, but this is of no account 
against the positive testimony of 
Jerry Clark that it never was paid. 
The case of the Lessee of Mitchell 
v. Ryan, 3 Ohio St 337, upon which 
the plaintiff in error relies, differs 
from the present in several im- 
portant particulars. In that case, 
the transaction was a gift, not a 
sale. The alleged donee was an 
absent minor, and there was posi- 
tive proof that the donor directed 
the deed to be put upon record. 
All these facts are wanting in the 
case now before us. Nor is it to 
be overlooked that Boardman can- 
not be regarded as a bona fide pur- 
chaser for value from the alleged 
grantee, and without notice, as was 
the claimant under the deed in 
Blight v. Schenck, 10 Barr. 285, 51 
Am. Dec. 478. The court of com- 
mon pleas held in the present case 
that the facts already recited re- 
butted the presumption of deliv- 
ery arising from the recording of 
the deed only, if added to them was 
the other fact, that Boardman, 
who claimed under Jerry Clark, 
was not a bona fide purchaser. 
Whether he was or not was sub- 
mitted to the jury, and their ver- 
dict established that he was not 
It may well be that stronger evi- 
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sumption arose, either that the deed was never delivered, or 
that a reconveyance had been executed.* So the presumption 
of delivery and acceptance is rebutted by showing the gran- 
tee's ignorance of the deed for seven years, and a prompt re- 
pudiation of the trust accompanying the deed when informed 



dence is required to rebut the pre- 
sumption of delivery when the 
deed is set up by a bona fide pur- 
chaser, who has advanced his mon- 
ey upon the faith of it, than when 
it is set up by the grantee himself, 
or one who stands in his shoes. 
But where the grantee denies any 
delivery or payment of the con- 
sideration, when he negatives all 
possession under the deed, or 
knowledge of its existence, where 
the instrument is one that cannot 
operate without his assent and his 
action, it is not for another who 
has surreptitiously obtained a con- 
veyance from the grantee to set 
up the deed as having been deliv- 
ered, without more evidence of de- 
livery than is furnished by the fact 
that it is found upon the record." 
See, also, Napier v. Elliott, 146 
Ala. 213, 40 So. 752, 119 Am. St. 
Rep. 17 (citing text, sec. 292). In 
the following cases the presump- 
tion of delivery from having the 
deed recorded was overcome by 
other evidence: Konser v. Konser, 
219, 111. 466, 76 N. E. 846; Neel 
v. Neel, 65 Kan. 858, 69 Pac. 162; 
Mannix v. Riordan, 77 N. Y. Supp. 
357, 75 App. Div. 135; Hogadone 
v. Grange etc. Ins. Co., 133 Mich. 
339, 94 N. W. 1045. 

8 Knolls v. Barnhart, 71 N. Y. 
474. In Bensley v. Atwell, 12 Cal. 
231, the court say, per Baldwin, J., 
who delivered the opinion: "This 



deed purports to be a deed of bar- 
gain and sale on an alleged con- 
sideration, executed and acknowl- 
edged by the defendant, and on the 
same day recorded. This certainly 
is some evidence that the deed was 
perfected, and that it was intended 
to vest the title in the grantee. He 
might, if ignorant of its execution 
at the time, have at any time as- 
sented to it It is scarcely to be 
presumed that one man will exe- 
cute to another a deed without the 
assent of that other. Mr. Brooks, 
the witness, does not say that the 
grantee had no knowledge of the 
execution of this deed. We think 
the facts should have gone to the 
jury for them to say whether the 
grantee had this knowledge, or had 
given, directly or otherwise, his as- 
sent; and that the court did not 
err, on the facts stated by the wit- 
ness, in refusing to rule that the 
deed was never delivered. Per- 
haps it would be too much in any 
case where the testimony of a wit- 
ness contradicts the written ac- 
knowledgment of a party introduc- 
ing him fas in this case that a deed 
was delivered), and also the fair 
presumption from the nature of 
the transaction, for the court to 
assume that the testimony of the 
witness is the fact, and to give ef- 
fect to it as a legal conclusion. In 
this case the plaintiff admitted, by 
the execution of the deed and bis 
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of its existence. 9 For the apparent purpose of divesting him- 
self of title, the owner of a government homestead, in carry- 
ing out a design to pre-empt a tract of government land signed, 
acknowledged and caused to be registered a deed to his broth- 
er without the knowledge of the latter. There was no evi- 
dence of a prior contract of sale or that the grantor was indebt- 
ed to the grantee. After registration the grantor mortgaged 
the lands for his own benefit. The grantee never saw the deed, 
did not know that it had been placed on record. There was 
evidence also to the effect, that the grantor retained possession 
of the deed after registration, retained possession of the prop- 
erty and that it was not his intention to convey the land to his 
brother. The court held that a finding that no delivery of the 
deed had been made was proper. 1 There is no delivery where 



acknowledgment of it for record, 
that be delivered it The mere fact 
that the plaintiff was absent from 
the State, and that the deed was 
made at the instance of the gran- 
tor, or of the witness, is not con- 
clusive evidence of its nondeliv- 
ery." See Lady Superior v. Mc- 
Namara, 3 Barb. Ch. 375, 49 Am. 
Dec. 184. 

9 Metcalfe v. Brandon, 60 Miss. 
685. 

* McGuire v. Clark, 85 Neb. 102, 
23 L.R.A.(N.S.) 873, 122 N. W. 
675. Mr. Justice Rose in deliv- 
ering the opinion of the court said : 
"This court is committed to the 
rule that actual delivery and form- 
al acceptance of a deed are not es- 
sential to its validity, where gran- 
tor placed it on record for the pur- 
pose and with the intent of trans- 
ferring the title, pursuant to a val- 
id agreement between the parties. 
Fryer v. Fryer, 77 Neb. 298, 124 
Am. St Rep. 850, 109 N. W. 175. 
In the case cited, and in other cases 



announcing a similar doctrine, the 
intention to transfer the title is a 
material element In the present 
case such an intention is entirely 
wanting. While registration is ev- 
idence of delivery, as held in Gis- 
tin v. Michelson, subra. the mere 
recording of an acknowledged 
deed, without an intention to deliv- 
er it, does not operate as a deliv- 
ery or as a transfer of title to 
grantee. Sampson v. Thornton, 3 
Met. 275, 37 Am. Dec. 135; Barns 
v. Hatch, 3 N. H. 304, 14 Am. Dec. 
369; Derry Bank v. Webster, 44 N. 
H. 264; Wiggins v. Lusk, 12 111. 
132; Hawkes v. Pike, 105 Mass. 
560, 7 Am. Rep. 554; Chess v. 
Chess, 1 Penr. & W. 32, 21 Am. 
Dec. 350; Doe ex dem. Herbert v. 
Herbert, Bresse (111.) 278, 12 Am. 
Dec. 192; Union Mut. L. Ins. Co. 
v. Campbell, 95 111. 267, 35 Am. 
Rep. 166; Babbitt v. Bennett, 68 
Minn. 260, 71 N. W. 22; Hooper v. 
Vanstrum, 92 Minn. 406, 100 N. 
W. 229; Hogadone v. Grange Mut. 
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the grantor after placing a deed on record took possession of 
it, the grantee having no knowledge that it existed, and where 
the intention was that there should be no delivery except upon 



F. Ins. Co., 133 Mich. 339, 94 N. 
W. 1045; Franklin Ins. Co. v. Feist, 
31 Ind App. 390, 68 N. E. 188; 
Triplett v. Scott, 12 111. 137. In 
holding that a recorded deed, with- 
out an intention on part of the 
grantor to deliver it or to devest 
himself of title, was not effective 
as a conveyance, the Supreme 
Court of the United States, by 
Mr. Justice Field, said: 'The evi- 
dence offered, so far as appears by 
the record, showed that the grant- 
or never parted with its posses- 
sion, except as may be inferred 
from the fact of its registry. And 
the grantee testified that he never 
knew of its existence until after 
the death of the grantor, among 
whose papers it was found, and 
that he never claimed any interest 
in the property. Yet the court in- 
structed the jury that, as there was 
no contest of creditors against the 
deed, the instrument was binding, 
whether delivered or not. In this 
instruction there was also clear 
error. The delivery of a deed is 
essential to the transfer of the ti- 
tle. It is the final act, without 
which all other formalities are in- 
effectual. To constitute such deliv- 
ery, the grantor must part with the 
possession of the deed, or the right 
to retain it. Its registry by him 
is entitled to great consideration 
upon this point, and might, per- 
haps, justify, in the absence of op- 
posing evidence, a presumption of 
delivery. But here any such pre- 
sumption is repelled by the attend- 



ant and subsequent circumstances. 
Here the registry was, of course, 
made without the assent of the 
grantee, as he had no knowledge of 
the existence of the deed, and the 
property it purported to convey al- 
ways remained in the possession 
and under the control of the grant- 
or*: Younge v. Guilbeau, 3 Wall. 
636, 18 L. ed. 262. That a deed may 
be inoperative where it was signed, 
acknowledged, and recorded for a 
purpose other than to transfer ti- 
tle was announced by the supreme 
court of New Hampshire in the 
following language: Tt is not 
now to be questioned that a deliv- 
ery is essential to the existence of 
the deed. It is not necessary that 
the deed be delivered by the grant- 
or into tbe hands of the grantee; 
it may be delivered to a third per- 
son for the use of the grantee; it 
may be delivered absolutely or con- 
ditionally; but there must be a de- 
livery. . . . And we are of 
opinion that the sending of the in- 
strument in this case to be record- 
ed, coupled with the declaration 
that it was made to prevent the 
land from being taken to pay an 
unjust debt, does not amount to 
a delivery. There was nothing said 
or done in this case which shows 
a delivery/ Barns v. Hatch, supra. 
Cases involving the acts of gran- 
tors in leaving deeds with magis- 
trates or recording officers for de- 
livery arc distinguishable from the 
present case. In those cases the 
intention to deliver the deed or to 
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certain conditions. 8 

§ 292a. Same subject. — A husband who has executed a 
deed to his wife and recorded it, but never delivered it, may set 
it aside. 8 Registration is sufficient proof of delivery where the 
grantees knew of the deed and took possession of part of the 
land conveyed. 4 But even if the grantee has no knowledge of 
the deed, if the deed has been recorded and has passed abso- 
lutely out of the grantor's control, acceptance of the deed may 
be presumed where it is beneficial. 5 And a sufficient delivery 
maj be made by delivering the deed to an attesting witness for 
probate and record. 6 But there should be something indicating 
acceptance on the part of the grantee. 7 If the delivery had 



transfer the title is shown by proof 
or inferred from circumstances. 
Here a different purpose is fairly 
established under the rule that de- 
livery is a question of intent, as 
announced in Brown v. Westerfield, 
47 Neb. 399, 53 Am. St. Rep. 532, 
66 N. W. 430. In Samson v. Thorn- 
ton, supra, Chief Justice Shaw 
said: 'A deed takes effect by de- 
livery. An execution and regis- 
tration of a deed, and a delivery 
of it to the register for that pur- 
pose, do not vest the title in the 
grantee. Nothing passes by it: 
Maynard v. Maynard, 10 Mass. 456, 
6 Am. Dec. 146. This is distinguish- 
able from the case of Hedge v. 
Drew, 12 Pick. 141, 22 Am. Dec. 
416, where the father proposed to 
the daughter to execute a deed to 
her, and to leave it with the regis- 
ter for her use, and she expressed 
her assent to, and satisfaction with, 
the arrangement She thereby 
made the register her agent to re- 
ceive the deed."' Whoever ques- 
tions the recorded deed however 
must assume the burden of prov- 
ing it was not delivered: De Witt 



v. Shea, 203 111. 393, 67 N. E. 761, 
96 Am. St. Rep. 311. Although 
the deed is recorded by the gran- 
tor and returned and retained by 
him, the delivery may nevertheless 
be good: Whiting v. Hoglund, 127 
Wis. 135, 106 N. W. 391, 7 A. & 
E. Ann. Cas. 224; Russell v. May, 
77 Ark. 89, 90 S. W. 617. 

8 Franklin Ins. Co. v. Feist, 31 
Ind. App. 390, 68 N. E. 188. 

8 Newman v. Newman, 86 S. W. 
635. See, also, Ford v. Boone, 32 
Tex. Civ. App. 550, 75 S. W. 353; 
Whiting v. Hoglund, 127 Wis. 135, 
106 N. W. 391. 

4 Horn v. Broyles (Tenn. Ch. 
App.), 62 S. W. 297. 

5 Nat. Bank of Port Jervis v. 
Bonnell, 61 N. Y. Supp. 521, 46 
App. Div. 302; Edlich v. Gminder, 
72 N. Y. Supp. 865, 65 App. Div. 
496; Coulson v. Coulson, 180 Mo. 
709, 79 S. W. 473. 

6 Tennessee Coal Iron etc Co. 
v. Wheeler, 125 Ala. 538, 28 So. 
38. 

7 Loring v. Hildreth, 170 Mass. 
328, 40 L.R.A. 127, 49 N. E. 652, 
64 Am. St. Rep. 301. 
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been complete by the filing of the deed for record, with inten- 
tion that title should pass, the fact that the grantor on ac- 
count of displeasure with the conduct of the grantee withdrew 
the deed from the officer, cannot affect its validity as a con- 
veyance passing title. 8 As there must be an intent to effectu- 
ate delivery 9 the title will not pass, where there is no such in- 
tention on the part of the grantor although the deed may have 
been recorded, 1 but if the intent exists that the delivery to the 
recorder shall make the deed effectual, there will be a sufficient 
delivery. 8 Still, if the owner retains possession of the deed 
with no present intention to lose dominion over the property 
the recording of the deed, without the grantee's knowledge will 
not pass the title. 3 Nor is a grantor estopped from asserting 
that no title passed. 4 Sometimes a deed is made and recorded 
for the purpose of preventing the enforcement of some claim 
against the grantor where he has no intention of parting with 
the title. In such a case recordation alone is insufficient to give 
force to the deed. 5 The placing on record by a husband of 
a deed made to his wife is a sufficient delivery. 8 But if the 
recorder has not been made the agent of the grantee, a de- 
livery will not be constituted by filing the deed for record. 7 
It does not necessarily follow that a delivery is made by a rec- 
ordation but this is a circumstance that may be considered in 

8 Robbins v. Rascoe, 120 N. C. is only prima facie evidence of de- 

79, 38 L.R.A. 238, 26 S. E. 807, 58 livery: Thomason v. Hays, 62 S. 

Am. St. Rep. 774. See, also, Mar- W. 336. 

tin v. Bates, 50 S. W. 38> 20 Ky. 4 Koppelmann v. Koppelmann, 94 

Law Rep. 1798. Tex. 40, 57 S. W. 570. 

9 Vaughan v. Godman, 94 Ind. 5 Erler v. Erler, 124 Iowa, 726, 

191. 100 N. W. 856; Koppelmann v. 

1 Hogadone v. Grange Mut Fire Koppelmann, 94 Tex. 40, 57 S. W. 
Ins. Co., 133 Mich. 339, 94 N. W. 570. 

1045. 8 La Fleure v. Seivert, 98 111. 

2 Whiting v. Hoglund, 127 Wis. App. 234. 

135, 106 N. W. 391. *Knox v - Clark » 15 Colo. App. 

3 Hooper v. Vaustrum, 92 Minn. 356, 62 Pac. 334. 
406, 100 N. W. 229. A recording 
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determining the question. 8 And there can be no constructive 
delivery to the grantee where the recording officer is instruct- 
ed not to record the deed until further notice. 9 A father ex- 
ecuted a deed conveying land to his daughter but retaining a 
life interest for himself and delivered the deed to the recording 
officer and caused it to be recorded. He left the deed in the 
office of the recording officer, where after the daughter's death, 
the latter's husband obtained the deed, and the court held that 
the deed had been delivered. 1 But a delivery will not be ef- 
fected where the recordation is not authorized by the grantor. 8 
If made with his consent, however, the delivery will be as of 
the date at which it is filed for record. 8 A grantor may de- 
liver a deed to his agent for delivery to the grantee, and pla- 
cing the deed on record, intending to make it effectual al- 
though without the knowledge of the grantee will constitute 
a valid delivery. While acceptance by the grantee is neces- 
sary, this may be inferred from the registration, unless there 
should be a rejection of the deed by the grantee. 4 If a witness 
testifies that he would not have signed the clause "signed, 
sealed and delivered" unless he knew that the deed was de- 
livered, this testimony is sufficient to authorize the question 
of delivery to be submitted to the jury. 5 If the grantor de- 
livers the deed to the scrivener for the purpose of recorda- 
tion, intending to transfer the title, the fact that, at the gran- 
tee's suggestion the deed is not recorded until after the death 



8 Johnson v. Johnson, 38 Tex. 
Civ. App. 385, 85 S. W. 1023. 

9 Turberville v. Fowler, 101 
Tenn. 88, 46 S. W. 577. 

iCollings v. Collings, 92 S. W. 
577, 29 Ky. Law Rep. 51. It is a 
sufficient delivery of a deed to mi- 
nor children by a father that he 
caused it to be recorded : Goodman 
v. Malcom, 5 Kan. App. 285, 48 



Pac 439. But see McManus v. 
Commow, 10 N. D. 340, 87 N. W. 8. 

2 Blackman v. Schierman, 21 
Tex. Civ. App. 517, 51 S. W. 886. 

8 Atkins v. Globe Bank & Trust 
Cj., 124 S. W. 879. 

4 Stonehill v. Hastings, 119 N. Y. 
Supp. 897, 135 App. Div. 48. 

SBrucke v. Hubbard, 74 S. C 
144, 54 S. E. 249. 
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of the grantor, will not affect the validity of the delivery. 6 
But until recordation, there is no actual delivery where the 
deed was handed to the purchaser to fill in the name of the 
grantee in a blank left for that purpose, and he, without giv- 
ing the deed to the person whose name he had filled in or in- 
forming him of the fact, recorded it. 7 If the grantee had no 
knowledge of the recordation of the deed until some years 
after this was done, when he agreed to reconvey, and had 
never seen the deed nor had possession of the property de- 
scribed in it the presumption of delivery arising from the rec- 
ord of the deed was rebutted, and no title passed to the gran- 
tee. 8 The delivery of a deed to the recording officer is, how- 
ever, prima facie evidence of its delivery to the grantee. 9 

§ 293. Where acceptance of a deed depends upon con- 
ditions registration is not prima facie evidence of delivery. 

— A committee of a bank agreed to purchase from a person 
a tract of land, if the board of directors of the bank would 
assent to the transaction, and the counsel of the bank would 
give his approval. The vendor prepared the deed and in- 
formed the cashier of the bank of his intention to have it re- 
corded, and the deed was afterward duly acknowledged and 
recorded. A judgment creditor of the vendor, after the deed 
had been filed for record, laid an attachment upon the con- 
sideration money to be paid by the bank. The counsel for the 
bank subsequently disapproved the purchase; the vendor was 
notified of the disapproval, and the property was reconveyed to 
him by deed. The court held that there was no such delivery 
as to make the bank responsible under the attachment process, 

6 Bates v. Winters, 138 Wis. 673, * Kirby v. Kirby, 236 III. 255, 86 
120 N. W. 498. N. E. 259. 

'Derry v. Fielder, 216 Mo. 176, » Sparkman v. Jones, 81 S. C 
115 S. W. 412. Delivery is not 453, 62 S. E. 870. 
shown by mere recordation of a 
deed: Ackman v. Potter, 239 111. 
578, 88 N. E. 231. 
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inasmuch as the acceptance of the deed by the bank was de- 
pendent upon events which never occurred, and that the bank 
could not be charged as grantee by the execution of the deed 
and placing it on record by the grantor without sufficient sanc- 
tion from the bank. With reference to the reconveyance, the 
court held that its only effect was a disclaimer of record, and 
that it could not operate as evidence of the acceptance of the 
previous deed. 1 

§ 293a. Deed executed in payment of a debt. — Where 
a deed is executed in payment of a debt, the assent of the 
grantee is necessary to its effect, and no title passes until such 
assent is given. Delivery of a deed, in such a case, to the re- 



1 Leppoc v. Union Bank, 32 Md. 
136. Alvey, J., who delivered the 
opinion of the court, said, in the 
course of the opinion: "But had 
the deed been accepted by the bank 
at the time of laying the attach- 
ment? As matter of law, on the 
facts found by the jury, we are 
bound to say that it had not been 
accepted. The delivery of the deed 
was certainly essential to the trans- 
fer of the property; and without 
such transfer, no obligation was 
imposed on the bank. The deliv- 
ery, to be effectual, required ac- 
ceptance of the deed by the bank, 
and as we have seen, that was de- 
pendent on events that never oc- 
curred; and although the deed was 
made and placed on record, these 
were acts of the grantor without 
sufficient legal sanction of the bank 
to charge it as grantee. 'To con- 
stitute a good delivery/ says the 
Supreme Court of the United 
States in Younge v. Guilbeau, 3 
Wall. 636, 'the grantor must part 
with the possession of the deed or 



the right to retain it. Its registry 
by him is entitled to great consid- 
eration upon this point, and might, 
perhaps, justify in the absence of 
opposing evidence, a presumption 
of delivery. But here in (that 
case) any such presumption is re- 
pelled by the attendant and subse- 
quent circumstances. The regis- 
try was of course made without the 
assent of the grantee, as he had 
no knowledge of the existence of 
the deed, and the property it pur- 
ported to convey always remained 
in the possession and under the 
control of the grantor.' And in the 
cases of Hutchins v. Dixon, Exec- 
utors of Hooper, 11 Md. 29, and 
Phelps* & Stewart's Lessee v. 
Phelps, 17 Md. 120, it was decid- 
ed by this court that while a deed 
duly acknowledged and recorded 
will be treated as having been de- 
livered to and accepted by the gran- 
tee in the absence of all proof to 
the contrary, those facts only give 
rise to a prima facie presumption, 
liable of course to be repelled." 
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cording officer, is not a delivery to the grantee. 2 So, if a deed 
contains a clause binding the grantee to assume and pay a 
mortgage, if the grantee has no knowledge or information of 
the existence of the deed, never was in the possession of the 
land, or knew of its existence, and if there was no prior con- 
tract or negotiation between the parties, the fact that the deed 
was duly recorded cannot bind the grantee. 8 It may be stated 
as a general proposition that, if the deed contains any clause 
imposing an obligation upon the grantee, its acceptance will 
not be presumed, as this would, in effect be placing a burden 
upon the grantee without his consent. And in the cases where 
an acceptance is presumed, the deed will be found to have been 
beneficial to the grantee.* 

§ 294. Possession of deed by grantee affords presump- 
tion of delivery. — The possession of a deed, duly executed 
in the hands of the grantee is prima facie, but not conclusive 
evidence of its delivery. 5 It therefore follows that he who 



2 Cravens v. Rossiter, 116 Mo. 
338, 38 Am. St. Rep. 606. 

8 Gifford v. Corrigan, 105 N. Y. 
223. See, also, Thompson v. Dear- 
born, 107 III. 87; Best v. Brown, 
25 Hun, 223. 

* Palmer v. Hall, 62 Iowa, 204; 
Owings v. Tucker, 90 Ky. 297; Hall 
v. Hall,- 107 Mo. 101; Spencer v. 
Carr, 45 N. Y. 406, 6 Am. Rep. 
112; Tobin v. Bass, 85 Mo. 654, 55 
Am. Rep. 392; Cook v. Patrick, 135 
111. 499, 11 L.R.A. 573; Masterson 
v. Cheek, 23 III. 72; Davenport v. 
Prewitt, 9 B. Mon. 94. 

6 This section was cited as au- 
thority in Black v. Sharkey, 104 
Cal. 279; Chandler v. Temple, 4 
Cush. 285; Brittain v. Work, 13 
Neb. 347; Newlin v. Beard, 6 W. 
Va. 110; Billings v. Stark, 15 Fla. 



297; Kidder v. Stevens, 60 Cal. 
414; Cutts v. York Co., 18 Me. 190; 
Canning v. Pinkham, 1 N. H. 353; 
Carnes v. Piatt, 41 N. Y. Sup. Ct. 
435; Green v. Yarnall, 6 Mo. 326; 
Reed v. Douthit, 62 III. 348; Clark 
v. Ray, 1 Har. & J. 319; Tuttle v. 
Turner, 28 Tex. 759; Houston v. 
Stanton, 11 Ala. 412; Ward v. 
Ross, 1 Stewt. 136; Southern Life 
Ins. Co. v. Cole, 4 Fla. 359; Boody 
v. Davis, 20 N. H. 140, 51 Am. 
Dec. 210; Mills v. Mills, 57 Fed. 
Rep. 873; Lewis v. Watson, 98 
Ala. 479, 22 L.R.A. 297, 39 Am. 
St. Rep. 82; Fenton v. Miller, 94 
Mich. 204; Campbell v. Carruth, 
32 Fla. 264, 13 So. Rep. 432; Mc- 
Clellan v. Zurngli, 24 N. Y. S. 371 ; 
Strough v. Wilder, 119 N. Y. 530, 
7 L.R.A. 555; Cover v. Manaway, 
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disputes this presumption has the burden of proof, and must 
show that there has been no delivery. 6 And not only must this 



115 Pa. St. 338, 2 Am. St. Rep. 
552; Turner v. Warren, 160 Pa. St. 
336; Squires v. Summers, 85 Ind. 
252; Faulkner v. Adams, 126 Ind. 
459; Pool v. Davis, 135 Ind. 323; 
Scovey v. Walker, 114 Ind. 254; 
McFall v. McFall, 136 Ind. 622; 
Berry v. Anderson, 22 Ind. 36; 
Black v. Thornton, 30 Ga. 361 ; 
Simmons v. Simmons, 78 Ala. 365; 
Goodlet v. Kelly, 74 Ala. 213; 
Cherry v. Herring, 83 Ala. 458; 
Griffin v. Griffin, 125 111. 430; Tuni- 
land v. Loveland, 136 111. 75 ; Whit- 
son v. Chamblin, 88 111. 378; Love- 
man v. Singleton, 108 N. C. 193; 
Butrick v. Tilton, 141 Mass* 93; 
Ward v. Dougherty, 75 Cal. 240, 7 
Am. St. Rep. 151; Craven v. Win- 
ter, 38 Iowa, 471 ; Hutton v. Smith, 
88 Iowa, 238, 55 N. W. Rep. 326; 
Wolverton v. Collins, 34 Iowa, 238; 
Blair v. Howell, 68 Iowa, 619; 
Smith v. Adams, 4 Tex. App. 5; 
Tuttle v. Rainey, 98 N. C. 513; 
Williams v. Springs, 7 I red. 384; 
Dwinell v. Bliss, 58 Vt. 353, 5 Atl. 
Rep. 317; Hill v. Hill, 119 111. 242, 
10 N. E. Rep. 667; Loveland v. 
Loveland, 136 111. 75, 26 N. E. Rep. 
381 ; Little v. Gibson, 39 N. H. 505; 
Andrews v. Dyer, 78 Me. 427; 
Hatch v. Haskins, 17 Me. 391 ; Mor- 
ris v. Henderson, 37 Miss. 492; 
Valentine v. Wheeler, 116 Mass. 
478; Butrick v. Tilton, 141 Mass. 
93; Windom v. Schuppel, 39 Minn. 
35, 38 N. W. Rep. 757; Ward v. 
Lewis, 4 Pick. 518; Chandler v. 
Temple, 4 Cush. 285; Scott v. Scott, 
95 Mo. 300; Robinson v. Wheeler, 
25 N. Y. 252; Allen De Groodt, 105 
Mo. 442; Vreeland v. Vreeland, 48 



N. J. Eq. 56, 21 Atl. Rep. 627; 
Flint v. Phipps, 16 Or. 437, 19 Pac. 
Rep. 543. And see Wedel v. Her- 
man, 59 CaL 507. Possession of a 
deed affords a presumption of de- 
livery: Irwin v. Johnson, 120 S. 
W. 1085; In re Brigham's Estate, 
120' N. W. 1054; Burrow v. Hicks, 
120 N. W. 727. The possession of 
a deed by the grantee is not cor- 
elusive on the question of delivery. 
Parol evidence may be introduced 
to show nondelivery: Black v. 
Sharkey, 104 Cal. 279. Delivery is 
presumed from the unexplained 
possession of the deed by the gran- 
tee: See Conway v. Rock, 139 Xa. 
162, 117 N. W. 273; Zihn v. Zihn, 
153 Cal. 405 ? 95 Pac. 868; Towne v. 
Towne, 6 Cal. App. 697, 92 Pac. 
1050 (citing text) ; Blake v. Ogden, 
223 111. 204, 79 N. E. 68; Morton v. 
Morton, 82 Ark. 492, 102 S. W. 
213 ; Central Trust Co. v. Stoddard, 
4 Cal. App. 647, 88 Pac. 806; Wil- 
bur v. Grover, 140 Mich. 187, 103 
N. W. 583; McCarthy v. Colton, 
134 la. 658, 108 N. W. 217; Held v. 
Held, 129 la. 649, 106 N. W. 159. 
As to a presumption of nondelivery 
arising where the deed is found in 
possession of the grantor: See 
Shelter v. Stewart, 133 la. 320, 107 
N. W. 310; Fureness v. Eide, 109 
la. 511, 77 Am. St. Rep. 545; Ligon 
v. Barton, 88 Miss. 135, 40 So. 555; 
Ostram v. De Yoe, 4 Cal. App. 326, 
87 Pac 811; Chase v. Woodruff, 
133 Wis. 555, 113 N. W. 973, 126 
Am. St. Rep. 972. 

6 Roberts v. Swearington, 8 Neb. 
363. 
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presumption be overcome, but it is held that there is such a 
strong implication that it has been delivered when it is found 
in the hands of the grantee that only strong evidence can re- 
but the presumption. The unsupported evidence of the grant- 
or, some fifteen or twenty years after the date of the deed, is 
not sufficient to overturn the presumption of delivery arising 
from possession. Mr. Justice Walker very pertinently ob- 
serves : "When a deed, duly executed, is found in the hands 
of a grantee, there is a strong implication that it has been de- 
livered, and only clear and convincing evidence can overcome 
the presumption. Otherwise, title could be easily defeated, 
and no one could be regarded as being secure in the owner- 
ship of the land. It cannot be that a grantor may assail a con- 
veyance fifteen or twenty years after a deed has been made, 
and recover the land by merely swearing that he never deliv- 
ered the deed. The unsupported evidence of the grantor sure- 
ly cannot be permitted to have such effect, especially when the 
evidence of such a grantor is, in many material matters, con- 
tradicted, and who seems to act on a low t moral plane. To so 
hold would render all titles insecure, and would be disastrous 
in the extreme. Any system of jurisprudence adopting rules 
for the attainment of justice can never sanction a rule fraught 
with such unjust and iniquitous results." 7 The delivery of a 
deed to a person and its acceptance by him are sufficiently 



'Tunison v. Chamblin, 88 111. 
379, 387. See, also, Cover v. Man- 
away, 115 Pa. St 338; 2 Am. St. 
Rep. 552; Richmond v. Morford, 
4 Wash. St 337; Cummings v. 
Glass, 162 Pa. St 241; Simmons v. 
Simmons, 78 Ala. 365; Pitts v. 
Sheriff, 108 Mo. 110; Cherry v. 
Herring, 83 Ala. 458; Blair v. 
Howell, 68 Iowa, 619; Mills v. 
Mills, 57 Fed. Rep. 873; Cutts v. 
York Mfg. Co., 18 Me. 190; Strough 
v. Wilder, 49 Hun, 405; McCann v. 



Atherton, 106 III 31. Where a 
deed properly executed is found in 
the hands of the grantee, the pre- 
sumption of delivery is so strong 
that it can be rebutted only by clear 
and convincing evidence : Potter v. 
Barringer, 236 111. 224, 86 N. R 
233. The presumption is that a 
deed duly executed and delivered 
was intended to pass the title in 
accordance with its provisions: 
Walker v. Warner, 31 App. D. C 
76. 
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shown to justify its reception in evidence by its production by 
his attorneys at a trial, and further proof of delivery and ac- 
ceptance is not required. 8 A grantor, without the prior knowl- 
edge of the grantees, went alone to a magistrate, and executed 
and acknowledged a deed, and it appeared, from his conver- 
sation with the magistrate, that he desired to execute the deed 
for the purpose of defeating a railroad mortgage on the land 
which he thought he ought not to pay. No testimony except 
that of the grantees was given showing that the deed was ever 
seen after its execution by any one until after the grantor's 
death, thirteen years later, when the deed was recorded. The 
grantor was unmarried, and the grantees were his nephews, 
and they lived with him upon the land, which they all worked 
in common. The land was assessed to the grantor until his 
death, and the tax receipts were found among his papers. Aft- 
er the execution of the deed the grantor retained possession 
and control of the land as before. These circumstances, it 
was held, rebutted the presumption of delivery arising from the 
fact that the deed was in the possession of the grantees. 9 And 
it should be borne in mind that however cogent the presump- 
tion of delivery may be from the fact that the deed is found 
in the possession of the grantee, no such presumption arises 
when the deed is found in the possession of a third person. 
"The rule is well settled," in the language of the Supreme 
Court of Michigan, "that, if a deed is delivered by the grant- 
or to the grantee, the presumption arises that it is for his 
use, but, if it is handed to a stranger, there is no such presump- 
tion, for the delivering to the stranger may have been by mis- 
take or for safe keeping simply, or for some other purpose 
wholly independent of an intent to transfer the estate/' 1 

« Branson v. Caruthers, 49 Cal. livan, 138 Mich. 265, 101 N. W. 

374. 52& See, also, Trask v. Trask, 90 

9 Stewart v. Stewart, 50 Wis. Ia. 318, 57 N. W. 841, 48 Am. St 

445. Rep. 446; Mitchell's Lessee v. Ryan, 

* Moore, C in Thomas v. Sul- 3 Oh. St 387. 

Deeds. Vol. 1.— 33 
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§ 295. Parol evidence admissible to rebut presumption 
arising from possession of deed. — It may be shown by 
parol evidence that a deed in the possession of the grantee was 
not delivered. The principle that parol evidence is not ad- 
missible to contradict a deed has no application to a case of 
this kind. 2 There is a distinction to be drawn between a case 
where evidence is offered for the purpose of showing that a 
deed was not to be delivered until the performance of some 
condition precedent, and a case where it was actually delivered 
with an agreement that the condition was to be performed. In 
the former case the object of introducing such testimony is 
to show that the instrument was never legally delivered, and 
that, consequently, it never possessed any validity. In the 
latter, the effect of the evidence would be to contradict a writ- 
ten instrument, which is absolute upon its face, by showing 
in opposition to its terms that it was conditional and not ab- 
solute. 2 

§ 296. Inferring delivery from execution of deed in 
presence of witnesses. — It is said that the fact that a deed 



8 This section was cited as au- 
thority in Black v. Sharkey, 104 
Cal. 279. Adams v. Frye, 3 Met. 
103; Black v. Shreve, 13 N. J. Eq. 
457; Wolverton v. Collins, 34 
Iowa, 238; Johnson v. Baker, 4 
Barn. & Aid. 440; Den v. Farlee, 
1 N. J. 279; Little v. Gibson, 39 N. 
H. 505; Williams v. Sullivan, 10 
Rich. Eq. 217; Morris v. Hender- 
son, 37 Miss. 501; Black v. Shark- 
ey, 104 Cal. 279. See Goodlett v. 
Kelly, 74 Ala. 213. In Roberts v. 
Jackson, 1 Wend 478, 485, it is 
said: 'The second ground of de- 
fense rests on the deed from Webb. 
In relation to this point, the jury 
have found that the deed from 
Webb to the defendant was never 



delivered; and this verdict is fully 
warranted by the evidence. The 
only question here is, whether parol 
evidence could be received to show 
the nondelivery. It is always com- 
petent to show that the deed was 
delivered as an escrow, or that the 
grantee obtained possession of it 
by fraud or in an unwarrantable 
manner. This must, of necessity, 
be shown by parol, and this species 
of evidence has never been consid- 
ered as coming within the rule 
which rejects parol proof when of- 
fered to contradict a deed." 

8 Black v. Lamb, 12 N. J. Eq. 116. 
And see Ford v. James, 2 Abb, 
N. Y. App. 162. 
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was sealed in the presence of witnesses is evidence from which 
the inference of a delivery may be drawn. "When an instru- 
ment of conveyance is sealed and delivered, with the intention 
on the part of the grantor that it should operate immediately, 
and there is nothing to qualify the delivery but keeping the 
deed in the hands of the grantor, it is a valid and effectual 
deed, in law and equity, and execution of the deed in the pres- 
ence of an attesting witness is sufficient evidence from which 
to infer delivery." 4 Evidence, however, of this character 
alone must be weak and unsatisfactory. All that can be 
claimed for it, perhaps, is that it shows an intention on the 
part of the grantor to execute an operative conveyance. 



4 Moore v. Hazleton, 9 Allen, 102, 
106, per Gray, J. This case was 
cited in Howe v. Howe, 99 Mass. 
98, where Hoar, J. t says: "We are 
of opinion that there was some evi- 
dence of the delivery of the mort- 
gage. Its weight or sufficiency is 
not open for consideration under 
this bill of exceptions. Execution 
of a deed in the presence of an at- 
testing witness is evidence from 
which to infer a delivery: Moore 
v. Hazleton, 9 Allen, 102, and cases 
there cited. The authorities on 
which the petitioner relies are those 
in which the sufficiency of the evi- 
dence to establish the legal delivery 
of an instrument has been in ques- 
tion. Here the execution of the 
mortgage was not a necessary fact 
to be proved in the case. It came 
in merely incidentally, as one of 
the circumstances attending the 
principal transaction; and though 
the evidence was very slight, the 
court could not be required to rule 
that there was none." See, also, 
Fletcher v. Fletcher, 4 Hare, 79, 
08; Doe v. Knight, 4 Barn. & C 



671; s. c. 8 Dowl. & R. 348; Hope 
v. Harman, 16 Q. B. 751; Bunn v. 
Winthrop, 1 Johns. Ch. 329; Scrug- 
ham v. Wood, IS Wend. 545, 30 
Am. Dec. 75; Jeffries v. Alexander, 
8EL Cas. 594; Rushin v. Shields, 
11 Ga. 636, 56 Am. Dec 436; Hall 
v. Palmer, 3 Hare, 532; Burton v. 
Boyd, 7 Kan. 17; Stone v. French, 
37 Kan. 145, 1 Am. St Rep. 237; 
Nay v. Mograin, 24 Kan. 75; Par- 
rott v. Avery, 159 Mass. 594, 22 
L.R.A. 153, 38 Am. St Rep. 465; 
Diehl v. Emig, 65 Pa. St 320; Hill 
v. McNichol, 80 Me. 209; Davis v. 
Williams, 57 Miss. 843; Stewart v. 
Reddit, 3 Md. 67; Kille v. Ege, 79 
Pa. St 15; Ensworth v. King, 50 
Mo. 477; Linton v. Brown, 20 Fed. 
Rep. 455; Lyon v. Mcllodine, 24 
Iowa, 9; Phelps v. Phelps, 17 Md. 
120; Himes v. Keighblingher, 14 
III. 469; Leppoc v. National Union 
Bank, 32 Md. 136; Hutchins v. 
Dixon, 11 Md. 29. And see Alex- 
ander v. De Kermel, 81 Ky. 345; 
Cantwell v. Nunn, 45 Wash. 536, 
88 Pac. 1023. 
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When, however, the intention of the grantor appears to have 
been to retain the deed, subject to his control, this evidence 
can avail but little. Delivery is included in the execution of a 
deed, and where the execution of a deed is duly proved, and 
during the trial it is read in evidence, without objection, the 
point cannot be raised at the close of the case that the plaintiff 
has not shown a delivery. 5 But while an inference may be 
drawn from slight evidence that a deed was delivered, no le- 
gal presumption exists that a deed is delivered because it is 
signed and acknowledged. 8 



6 Van Rensselaer v. Secor, 32 
Barb. 469. 

6 Boyd v. Slayback, 63 CaL 493. 
In Fisher v. Hall, 41 N. Y. 416, 
421, the court, per Daniels, J., 
said: "It is not necessary that the 
grantee, or his agent or servant, 
should be present at the execution, 
in order to have such a delivery of 
the instrument made as will give 
it operation, validity, and effect. 
But it is necessary that it should be 
placed within the power of some 
other person for the grantee's use, 
or that the grantor shall unequivo- 
cally indicate it to be his inten- 
tion that the instrument shall take 
effect as a conveyance of the prop- 
erty, in order to have it produce 
that effect The mere subscribing 
and sealing, accompanied with the 
ordinary attestation of those acts 
by the witnesses, which is all there 
is any reason for supposing was 
done in the present instance, fol- 
lowed by the grantor keeping the 
deed in his own custody, and his 
continued possession of the prem- 
ises, are not sufficient to constitute 
a legal delivery of a sealed instru- 
ment. Several old authorities in 
equity were cited upon the argu- 



ment for the purpose of showing 
the rule to be different from this 
statement of it And it must be 
confessed that they appeared to 
maintain that result; but they are 
evidently so directly opposite to the 
entire current of modern authority, 
both in the courts of this and of the 
other states, as well as of the Unit- 
ed States, as to require them to be 
repudiated by this court A rule 
of law by which a voluntary deed 
executed by the grantor, afterward 
retained by him during his life, in 
his own exclusive possession and 
control, never during that time 
made known to the grantee, and 
never delivered to any one for him, 
or declared by the grantor to be in- 
tended as a present operative con- 
veyance, could be permitted to take 
effect as a transmission of the title, 
is so inconsistent with every sub- 
stantial right of property, as to de- 
serve no toleration whatever from 
any intelligent court either of law 
or equity." See, also, Bryant v. 
Bryant, 42 N. Y. 11 ; Weed v. Hew- 
lett, 12 N. Y. Sup. 606; Fain v. 
Smith, 14 Or. 82, 58 Am. Rep. 281; 
McFadgen v. Eesensmidt, 10 
Humph. 567; Hutchinson v. Rust, 
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§ 297. Inference of acceptance from relationship be- 
tween person receiving the deed and the grantee. — Where 
the grantee has not actually received the deed, his acceptance 
may in some cases be implied from the relationship existing 
between him and the person to whom it is actually delivered. 
This principle is, perhaps, most frequently applied in cases 
where the grantees are minors and the deeds are delivered to 
their parents. Thus, a grantor made and executed a deed in 
favor of his granddaughter, who at the time was a minor. 
The deed was given to her father to be held by him for her 
until she should arrive at sufficient discretion to take care of 
it, and it was held that the delivery of the deed to her father 
was for her use and benefit, and her acceptance would be pre- 
sumed. 7 In a case in Alabama, it appeared in the testimony 
of the subscribing witnesses to a deed that immediately after 
the execution the grantor placed it in the hands of the moth- 
er of the grantees, who were infants, telling her to keep it. 
The court held that this testimony was at least sufficient to 
permit the deed to go to the jury, and that the question of 
whether the intention of the grantor was that it should or 
should not be considered as delivered, was one of fact for the 
jury to determine. 8 



2 Gratt 394; Union Mut. Life Ins. 
Co. v. Campbell, 95 III. 267, 35 Am. 
Rep. 166; Davis v. Williams, 57 
Miss. 843; Turner v. Carpenter, 83 
Mo. 333; Wiggins v. Lusk, 12 111. 
132. But see Carver v. Carver, 
97 Ind. 497. No presumption of 
delivery arises from acknowledg- 
ment of a deed : Tarlton v. Griggs, 
131 N. C. 216. But, see Burke v. 
Pence, 206 Mo. 315, 104 S. W. 23 
(Mo. statute). 

* Bryan v. Wash, 2 Gilm. 557. 

8 Gregory v. Walker, 38 Ala. 26. 
See, also, Souverbye v. Arden, 1 
Johns. Ch. 456; Morrison v. Kelly, 



22 111. 612, 74 Am. Dec 169; Jaques 
v. Methodist Church, 17 Johns. 577, 
8 Am. Dec. 447; Cloud v. Calhoun, 
10 Rich. Eq. 358, 362. The pre- 
sumption in favor of delivery is 
stronger where the deed creates a 
voluntary settlement than in ordi- 
nary cases of bargain and sale, be- 
cause of the presumed confidential 
relations of the parties: Baker v. 
Hall, 214 III. 364, 73 N. E. 351; 
Thompson v. Calhoun, 216 111. 161, 
74 N. E. 775, And see Ward v. 
Conklin, 232 111. 553, 83 N. E. 1058, 
Benner v. Bailey, 234 111. 79, 84 N. 
E. 638: Likewise the presumption 
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§ 297a. Estoppel of grantor. — A grantor may be es- 
topped from asserting that a deed unrecorded was delivered 
to him, so as to limit his title, when he has conveyed a title 
free from restrictions. Thus, where a grantor executed a 
deed conveying all the right, title, and interest that he had 
inherited from his father in the land conveyed, and declared 
to the grantee, at the time of the execution of the deed, that 
a prior deed from his father to him which had not been re- 
corded, and which contained restrictions on the right of alien- 
ation had never been delivered nor accepted, he is estopped 
from denying that his deed passed the estate which he would 
have acquired in the absence of a deed from his father to 
him. 9 

§ 298. Delivery to several grantees. — It would seem 
to be sufficient that when the grantor has parted with all con- 
trol over the deed, that a delivery has been made to all the 
parties named as grantees, unless he makes some declaration, 
or performs some act evincing a different intention. But it 
has been held that if there be two or more grantees, and the 
grantor delivers the deed to one of them only, and says noth- 
ing concerning the others, the deed is void as to them. 1 Where 



is stronger where the parties stand 
in the relation of donor and donee: 
White v. Williard, 232 III. 464, 83 
N. E. 954. 

9 Tyler v. Hall, 106 Mo. 313, 27 
Am. St. Rep. 337: For other cases 
respecting estoppel to deny deliv- 
ery, see Baillarge v. Clark, 145 
Cal. 589, 79 Pac. 268; Gatt v. Shive 
(Tex.) 82 S. W. 303 ; Houston etc 
Co. v. Hubbard, 37 Tex. Civ. App. 
546, 85 S. W. 474. See, also, Ross 
v. Harney, 139 III. App. 513. 

1 Hannah v. Swarner, 8 Watts, 
9, 34 Am. Dec. 442. Gibson, C. J., 
delivering the cpipion of the court, 



said : "It is said in Viner's Abridg- 
ment, Faits I., 7, 'if a man make 
an obligation to two, and deliver 
to one of them only, and say noth- 
ing of the other on the livery, the 
deed is void as to him/ for which 
he cites the Year Book, 3 H. 6, 19. 
So in Hungate's case, 5 Rep. 103, 
an action was not maintained on a 
bond to perform an award, if made 
and delivered to the defendants by 
such a day, on proof that it was 
delivered to one of the grantees; 
for the jury explicitly say that they 
are ignorant whether the delivery 
to him was assented to by the oth • 
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two conveyances to different grantees were executed on the 
same piece of paper and the paper delivered to one of the 
grantees, a delivery is also made to the other grantee if the 
intention of the grantor was also to divest himself of the title 



ers. In the Bank of Washington v. 
Smith, 5 Serg. & R. 318, the assent 
of an absent grantee was presumed : 
but there was an actual delivery to 
a third person, and to the grantee's 
present use, a circumstance which 
is wanting here, and which is a 
distinguishing one, perhaps, in all 
the cases. In Taw v. Bury, 2 Dyer, 
167 b, A delivered his bond to the 
obligee as his deed; the obligee re- 
fused to receive it, whereupon B 
left it; but the obligee afterward 
sued and recovered on it, because, 
by the first delivery, it was A's 
deed without delivery over, though, 
had it been given to be delivered 
over on the performance of a con- 
dition, it would have been other- 
wise. But if the writing be given 
to a stranger without any intima- 
tion or declaration of intention, it 
remains inoperative; 'for the bare 
act of delivery to him without 
words worketh nothing*: Co. Litt. 
36 a. The rule to be extracted 
from all this is, that a delivery to 
a third person for the present use 
of the grantee, makes the instru- 
ment a present deed; but that a de- 
livery to his use when he shall 
perform a condition, makes not a 
present deed, and the grant may be 
frustrated by his refusal to per- 
form it; and that a bare delivery 
to a stranger, without words of di- 
rection to deliver over to the gran- 
tee, either absolutely or condition- 
ally, is merely void. Now, the 
most favorable construction that 



can be made for the defendant is to 
say that for purpose of receiving a 
deed, each of the grantees must be 
considered as standing in the rela- 
tion of a stranger to the rest, else 
a delivery to the one, without di- 
rection to deliver it to the others, 
would perfect the deed as to all, 
which we have seen is not so; and 
here it is not found that there was 
any direction to the grantee who 
received the deed, it being nakedly 
affirmed that it was delivered to 
him and kept in his possession. 
Had it been given to him for de- 
livery to the others also, it would 
have presently vested the estate in 
them without their consent; inso- 
much that they could not, on the 
principle of Butler and Baker's 
case, 3 Rep. 25, have divested it by 
a subsequent expression of oral dis- 
sent. But no such fact is found; 
and we are unable to pronounce, 
on the premises, that there was a 
delivery in law. The difficulty is 
to say whether enough is found to 
enable us to give judgment for any 
one. The jury have set forth an in- 
strument in the form of a deed, 
and it was their business to find a 
delivery in fact, or circumstances 
constituting a delivery in law, or 
to find that it was not delivered at 
all" The court, therefore, held 
that the case was insufficiently 
found, and remitted it to another 
jury to find whether there was or 
not an actual delivery. 
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as to such grantee. 2 If a deed is delivered to one of several 
grantees for himself and others, it is a delivery to all. 8 

§ 299. Comments.— It may well be doubted that the 
first case cited in the preceding section contains a proper state- 
ment of the correct rule. In the case in which this conclusion 
was reached, the jury found simply that a deed was made, but 
failed to declare whether there had been a delivery or not If 
they had declared under these circumstances that a delivery 
was made to all the grantees, we do not see how their finding 
could be successfully assailed. It certainly must have been the 
intention of the grantor to execute a valid instrument trans- 
ferring his title. In parting with all control over the deed 
and delivering it to one of the grantees, it would, in our 
judgment, seem fair to infer that by that act he intended to 
divest himself of the title, and to convey it to the grantees. 
If he had, however, declared that the delivery to one was not 
to inure to the benefit of the others, of course there would be 
no delivery to them. Buf in the absence of any such declara- 
tions or circumstances showing that to be his intention, we 
think that a delivery to one would be a delivery to all. Thus, 
it is held that where the grantee has only a qualified estate, 
which is defeasible on the occurrence of an event when the 
estate is to pass to others, a delivery of the deed to the first 
grantee is sufficient for all purposes.* 



•Interstate Inv. Co. v. Bailey, 93 
S. W. 578, 29 Ky. Law. Rep. 468. 

3 Webb v. Webb, 130 Iowa, 457, 
104 N. W. 43a 

*Folk v. Vara, 9 Rich. Eq. 303; 
Phelps v. Phelps, 17 Md. 120. A 
delivery to one of two grantees in- 
tending to hold as tenants in com- 
mon is a delivery to both: Minor 
v. Powers (Tex. Gv. App.), 24 S. 
W. Rep. 710; Eshleman v. Henri- 
etta Vineyard Co., 102 CaL 199; 



Powers v. Minor, 87 Tex. 83. A 
delivery to one of several grantees 
is sufficient as to all if the grantee 
intends thereby to divest himself of 
title: Webb v. Webb, 130 la. 457, 
104 N. W. 438; Interstate Inv. Co. 
v. Bailey (Ky.) 93 S. W. 578. De- 
livery to the life tenant alone of a 
deed with remainder to others is 
sufficient: Chapin v. Nott, 203 111. 
341, 67 N. E. 833. 
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§ 300. Deed once executed and delivered cannot be re- 
voked. — When a deed has been properly executed and 
delivered, it operates as a transfer of title. Its redelivery to 
the grantor or its cancellation cannot operate as a retransfer 
of the title so conveyed. Where it has once become effective, 
it cannot be defeated by any act occurring afterward, unless 
it be by force of some condition contained in the deed itself. 6 



6 Rogers v. Rogers, 53 Wis. 36, 
40 Am. Rep, 756; Connelly v. Doe, 
8 Blackf. 320; Taliaferro v. Rolton, 
34 Ark. 503; Snodgrass v. Rickett, 
13 Cal. 359; Jeffers v. Philo, 35 
Ohio St. 173; Kearsmg v. Killan, 
18 Cal. 491; Brady v. Huff, 75 Ala. 
80; Bowman v. Cudworth, 31 Cal. 
148; Killy v. Wilson, 33 Cal. 691; 
Lawton v. Gordon, 34 Cal. 36, 91 
Am. Dec. 670; Cal. Civil Code, § 
1058; Souverbye v. Arden, 1 Johns. 
Ch. 240; Parker v. Kane, 4 Wis. 1, 
65 Am. Dec. 283 ; Warren v. Tobey, 
32 Mich. 45; Somers v. Pumphrey, 
24 Ind. 240; Reavis v. Reavis, 50 
Ala. 60; Duncan v. Wickliffe, 5 111. 
(4 Scam.) 452; Graysons v. Rich- 
ards, 10 Leigh, 57; Morgan v. 
Elam, 4 Yerg, 375; Tibeau v. Ti- 
beau, 19 Mo. 78, 59 Am. Dec 329; 
Shelton's case, Cro. Eliz. 7; Pot- 
ter v. Adams, 125 Mo. 118, 46 Am. 
St Rep. 478; Waters v. Wagley, 
53 Ark. 509, 22 Am. St Rep. 232; 
National Building Assn. v. Brewer, 
41 111. App. 223; Miller v. Church, 
112 N. C. 626, 17 S. C 437; Martin 
v. Martin (Ky.) 20 III 375; Shov- 
ers v. Warwick, 152 111. 355; Ed- 
wards v. Dickenson, 102 N. C. 519; 
Turner v. Warren, 160 Pa. St. 336; 
Howard v. Huffman, 3 Head, 562, 
75 Am. Dec. 783; Cranmer v. Port- 
er, 41 Cal. 462; Berry v. Kinaird 
(Ky.) 20 S. W. Rep. 511; Seibcl v. 



Rapp. 85 Va. 28, 6 S. E. Rep. 478; 
Hollingsworth v. Walker, 98 Ala. 
543, 13 So. Rep. 6; Gimon v. Davis, 
36 Ala. 589; Bailey v. Campbell, 82 
Ala. 342; King v. Crocheron, 14 
Ala. 822; Smith v. Cockrell, 66 Ala. 
64; Lapowski v. Smith, 1 Tex. Civ. 
App. 391, 20 S. W. Rep. 957; Hyne 
v. Osbom, 62 Mich. 235, 28 N. W. 
Rep. 821; Campbell v. Jones, 52 
Ark. 493, 6 L.R.A. 783, 12 S. W. 
Rep. 1016; Strawn v. Norris, 21 
Ark. 80; Furguson v. Bond, 39 W. 
Va. 561, 20 S. E. Rep. 591 ; Doug- 
las v. West, 140 111. 455; Walton v. 
Burton, 107 111. 54; Botsford v. 
Morehouse, 4 Conn. 550; Burton v. 
Wells, 30 Miss. 688; Connor v. Tip- 
pett, 57 Miss. 594; McAllister v. 
Mitchener, 68 Miss. 672; Partee v. 
Mathews, 53 Miss. 140; Kelly v. 
Wagner, 61 Miss. 299; Jordan v. 
Pollock, 14 Ga. 145; Dukes v. 
Spangler, 35 Ohio St. 119; Jeffers 
v. Philo, 35 Ohio St. 173; Thomas 
v. Groesbeck, 40 Tex. 530; Hen- 
derson v. Hodgen, 67 III. 179; Al- 
bright v. Albright, 70 Wis. 528, 36 
N. W. Rep. 254; Rogers v. Rogers, 
53 Wis. 36, 40 Am. Rep. 756; Feely 
v. Hoover, 130 Pa. St. 107; Blew- 
ett v. Front Street Cable Ry. Co., 
49 Fed. Rep. 126; Vaughan v. 
Moore, 89 Va. 525, 37 Am: 1st Rep. 
888; Albert v. Burbanfe, 25 N. J. 
Eq. 404; Ray v. Wilcoxson, 107 N. 
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The redelivery of a deed is not only ineffectual to retransfer 
the title, but also to revive a debt for the extinguishment of 
which the deed was given. 6 "The decided weight of author- 
ity is that the surrender of a deed, though not registered, will 
not operate to revest the grantor with the title." 7 The fact 
that both grantor and grantee suppose that a deed will not 
take effect until recorded, and might be revoked at any time 
before that is accomplished, does not alter its legal character 
as a conveyance where it has been delivered to the grantee. 6 



C. 514; Edwards v. Dickinson, 102 
N. C. 519. And see Byron v. Brad- 
shaw, 23 Cal. 528; Rootes v. Holli- 
day, 6 Munf. 251 ; Mallory v. Stod- 
der, 6 Ala. 801 ; Wallace v. Bardell, 
97 N. Y. 13. See, also, Old Nat 
Bank v. Findley, 131 Ind. 225;Wey- 
gart v. Bartlett, 36 Pac. 417; Rit- 
tenhouse v. Clark 110 Ky. 147, 61 
S. W. 33. Also, Gibbs v. Potter, 
166 Ind. 471, 77 N. E. 942; Roth- 
bard v. Abelsgold & etc Co., 112 N. 
Y. Supp. 526, 128 App. Div. 88; 
Zoerb v. Paltz, 137 Wis. 59, 117 N. 
W. 793. Of course a redelivery or 
cancelation of the deed cannot be 
allowed to affect lien creditors 
whose liens have attached after the 
delivery thereof: Clark v. Harper, 
215 III. 24, 74 N. E. 61; Campbell 
v. Jones, 52 Ark. 493, 6 L.R.A. 783, 
12 S. W. 1016. The unauthorized 
or fraudulent destruction of a deed 
by the grantor therein does not, of 
course have any effect upon the 
grantee's title : Fitzgerald v. 
Wynne, 1 App. D. C. 107; Con- 
way v. Rock (la.) 117 N. W. 273; 
Tabor v. Tabor, 136 Mich. 255, 99 
N. W. 4; Brown v. Hartman, 57 
Neb. 341, 77 N. W. 776; Edwards 



v. Dickinson, 102 N. C. 519, 9 S. 
E. 456. 

« Starr v. Starr, 1 Ohio, 321. 

7 Strawn v. Norris, 21 Ark. 80, 
82, and cases cited. Where a deed 
is made on condition that the gran- 
tee shall support the grantor dur- 
ing his lifetime, and he has per- 
formed the condition for several 
years before surrendering the deed, 
the deed will not be canceled at the 
suit of a second grantee to whom a 
similar deed had been made under 
the belief that the surrender re- 
transferred the title to the grantor, 
but the second grantee will have a 
lien on the land for what he has 
expended in performing the condi- 
tion: Martin v. Martin (Ky.) 20 
S. W. Rep. 375. Where a father 
had conveyed land to his daughter, 
a married woman, who retained the 
deed for a year without recording 
it, and prior to her death returned 
it to her father, instructing him to 
destroy it, which he did, it was 
held that as she possessed the title 
she could convey it only by deed: 
Miller v. Church, 112 N. C. 626, 17 
S. E. Rep. 437. 

8Hinchliff v. Hincbliff, 18 Wis. 
130. 
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Nor will a contemporaneous parol agreement between parties 
who have reciprocally executed and delivered deeds, that they 
shall not be probated for registry until one of the parties 
shall perfect the title to the land conveyed by him, prevent 
the vesting of the titles in accordance with the terms of the 
deeds. In such a case it is immaterial that the parties did or 
did not understand whether this would be the legal result of 
their acts. 9 The title remains in the grantee when it has once 
become vested in him, notwithstanding the destruction of the 
deed or its return to the grantor, and although the latter has, 
through the direction of the grantee again executed a deed to 
another. 1 These decisions are based upon the fundamental 



9 Walker v. Renfro, 26 Tex. 142. 
Wheeler, C. J., delivering the opin- 
ion of the court, says: "The deeds 
of the 6th of January, 1853, were 
executed and delivered to the par- 
ties respectively. The effect un- 
doubtedly was to vest the title in 
accordance with the terms of the 
deeds. That effect, it is conceived, 
could not be obviated by the parol 
contemporaneous agreement that 
they should not be probated for 
registry until Renfro should per- 
fec the title to the Sigler labor. 
The parries may not have been 
aware that such was the effect of 
the delivery. How that was we 
are not certainly informed; but, 
however it may have been, their 
not understanding its effect could 
not change the legal consequence 
of the act Where a deed has thus 
been delivered to the grantee, it is 
questionable whether in the absence 
of fraud, parol evidence can be 
heard to prove that it was not to 
take effect according to its import 
It may be shown that a deed was 



never duly delivered, or was de- 
livered as an escrow; or that the 
grantee obtained it fraudulently, or 
in an improper manner, etc This 
species of evidence has not been 
considered as coming within the 
rule which rejects parol proof when 
offered to contradict a deed: Rob- 
erts v. Jackson, 1 Wend. 484. But 
here the deed was not delivered to 
a third person as an escrow; it is 
not pretended that it was duly de- 
livered and accepted by the grantee 
completely and regularly executed. 
In Ward v. Lewis, 4 Pick. 518, 520, 
it was held that where a deed, with 
the evidence of complete and un- 
qualified execution on its face, has 
been signed, sealed, and delivered 
to the party, parol evidence of an 
agreement or understanding that 
it should not take effect until a 
certain event, is inadmissible as go- 
ing to vary the terms of the deed, 
and make that conditional which 
appeared to be absolute." 

1 Cunningham v. Williams, 42 
Ark. 170. 
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principle that title to land, under the statute of frauds, can- 
not lie in parol, but must be evidenced by a conveyance in 
writing. 

§ 301. Illustrations of the foregoing rule. — A grantee 
went into possession of a piece of land under an absolute deed, 
and paid about half of the purchase price. Finding himself, 
however, unable to pay the residue, he sent back the deed, 
which had not been recorded, to the grantor, to be canceled. 
He and the grantor went again into possession, giving up the 
notes for the residue of the purchase money. A creditor of 
the grantee then levied an execution upon the land as the 
property of the grantee, and brought an action of ejectment 
against the grantor for it. The court held that inasmuch as 
the title did not revest in the grantor by the return and cancel- 
lation of the deed, the creditor was entitled to recover." In 
another case, a grantee being seised and possessed of land un- 
der an unrecorded deed, contracted to sell the land to a third 
person, and for that purpose destroyed the deed in his pos- 
session from the grantor, who at the grantee's request made a 
new conveyance to such purchaser. All the parties at the time 
supposed this was a proper mode of conveying the title, but it 
was held that although the deed to such purchaser was record- 
ed, the title still remained in the original grantee.* A executed 
a deed containing covenant of warranty and seisin to B, and 
the latter without entering into possession or recording his 
deed, mortgaged the land to C, who immediately placed his 
conveyance on record. Afterward B delivered up his unre- 
corded deed to A, and received back the notes which he had 
given for the purchase money. A deed was afterward exe- 
cuted to D, containing the usual covenant of seisin, and it was 

* Botsford v. Morehouse, 4 Conn. * Raynor v. Wilson, 6 Hill, 469. 
550. 
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held that this covenant was broken at the time the deed was 
executed. 4 

§ 301a. Trustee of resulting trust. — Where a grantor, 
who is the trustee of a resulting trust, conveys the land by a 
deed which is not recorded, but is subsequently delivered back 



4 Gilbert v. Bulkley, 5 Conn. 262, 
13 Am. Dec. 57. Hosmer, C. J., 
speaking for the court says: "The 
plaintiff's action is founded on the 
covenant of seisin, in which the de- 
fendant stipulated that he and his 
wife Gara, at the execution of the 
deed, were well seised of the prem- 
ises. Were they well seised? 
Most unquestionably they were not 
They had several months before ex- 
ecuted a deed of the land, with cov- 
enants of seisin and warranty, to 
one Dunscombe; and by this act 
deprived themselves of the seisin 
of the premises, so that their cove- 
nant was untrue, and broken in- 
stantaneously as soon as it was 
made. Whether the plaintiff, by 
the omission of Dunscombe to re- 
cord his deed, and by procuring his 
own to be recorded, had acquired 
a title as against Dunscombe, is a 
very irrelevant question. If, by 
facts subsequent to the delivery of 
his deed be had, the position would 
not be the less true, that the de- 
fendant and wife were not seised 
at the execution of the deed to 
the plaintiff. The plaintiff had 
right to the full benefit of his cove- 
nant, and is not obliged to enter 
into a legal controversy with Duns- 
combe or Dayton, in which he may 
be foiled by proof that, at the date 
of his deed, he knew of the deed 
to Dunscombe. The surrender of 



the deed to the defendant is like- 
wise a perfectly immaterial fact. 
If by this act the defendant had 
acquired title, it would have no 
bearing on the above question in 
this case, which, let it be remem- 
bered, is merely this, whether the 
defendant and wife, at the execu- 
tion of his deed to the plaintiff, 
were well seised. But no title was 
thus acquired. The legal evidence 
of title was given up, but the title 
in Dunscombe remained. Land 
once conveyed cannot be retrans- 
ferred by a destruction of the con- 
veyance; but a deed executed with 
all legal solemnities, is as requisite 
for this purpose, as if the evidence 
had not been destroyed: Botsford 
v. Morehouse et al., 4 Conn. 550; 
Coe et al. v. Turner, et ux., 5 Conn. 
86. The verbal agreement, at the 
delivery of the deed to Dunscombe, 
was null and of no legal effect" 
And see, also, Cravener v. Bow- 
ser, 4 Pa. St 259; Holmes v. Trout, 
7 Peters, 171, 8 L. ed. 647; Lewis 
v. Payn, 8 Cowen, 71, 75, 18 Am 
Dec 427; Jackson v. Gould, 7 
Wend. 364, 366; Chessman v. Whit- 
temore, 23 Pick. 231; Roe v. Arch- 
bishop of York, 6 East, 86; Bolton 
v. Bishop of Carlisle, 2 Black, H. 
259; Doe v. Bingham, 4 Barn. & 
Aid. 672; Perrott v. Perrott, 14 
East, 422; Harrison v. Owen, 1 
Atk. 519. 
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and then destroyed with the consent of the grantee, the legal 
title having become vested in the grantee, does not return to 
the trustee by the subsequent destruction of the conveyance. 
The grantee may maintain an action to quiet his title to the 
land so conveyed. 6 

§ 301b. Erasure of grantor's name. — The erasure of 
the grantor's signature after the death of the grantee will not 
destroy the effect of the deed. A case that well illustrates the 
rule that where a deed has been once delivered, its cancellation 
will not revest the title, is one in which an owner of land, prior 
to his marriage, executed a deed to his intended wife, and also 
prepared a blank will to be executed by her, after their mar- 
riage, devising the land described in the deed to him, the deed 
being acknowledged by the grantor and handed by him to the 
husband of the sister of his intended wife, who delivered it 
to the grantee. The grantor and grantee afterward were mar- 
ried, but, before this event, the deed was placed in the grant- 
or's safe, where it remained until the death of his wife. After 
his wife's death the grantor took the deed from the safe, the 
wife's brother in law being present at the time, who saw that 
the signature to the deed was unaltered. The husband, later, 
took out letters of administration on the estate of his de- 
ceased wife, and placed the deed with other of her papers in 
the hands of his counsel, with whom they remained until after 
the husband's death. It was then discovered that the signa- 
ture to the deed had been erased. The court held, that the 
delivery of the deed to the grantee was sufficiently established 
by the evidence, and that her rights could not be defeated by 
the fact that the deed was kept in the husband's safe, but that 
the erasure of the grantor's signature, after delivery of the 
deed, could not revest title in the husband, nor was the wife's 
legal title to the land divested by her failure to make a will. 6 



5 Weygant v. Bartlett, 102 Cal 6 Turner v. Warren, 160 Pa. St 
224. 336. 
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If a deed, properly executed and delivered, is intrusted to the 
grantor to secure the signature of his wife, and she destroys 
it, the title of the grantor nevertheless passes to the grantee. 7 
Where a deed is complete on its face it cannot be shown that 
it was delivered only as an escrow, or as evidence of the re- 
ceipt of the purchase money. 8 

§ 302. A different doctrine prevails in some of the 
States. — In some of the States while recognition seems to 
be given to the general rule previously stated, yet it is held 
that the redelivery of an unrecorded deed to the grantor may 
operate to revest in him the title. 9 It was held in an early 
case in Massachusetts, where a grantee, in possession of land 
by a deed duly executed but not recorded, contracts to sell the 
land to a third person, and for that purpose cancels the grant- 
or's deed, and the latter, at the grantee's request, makes a new 
conveyance to such third person, he takes a valid title, not- 
withstanding the original grantee continues in possession of 
the land jointly with him after the execution of the last deed. 1 
In a later case in the same State, while it was conceded that 
the mere cancellation of a deed by the grantee, who holds 
under it, does not divest his title or reconvey it to the grantor, 
it was, however, held that if A conveys land to B by a deed, 
which is not recorded, though B takes possession by virtue of 



7 Hyne v. Osborn, 62 Mich. 235. 
That a deed so far as it has oper- 
ated as a conveyance is not avoid- 
ed by alteration, see Gulf etc. Lum- 
ber Co. v. O'Neal, 131 Ala. 117, 30 
So. 466, 90 Am. St Rep. 22; Burg- 
ess v. Blake, 128 Ala. 105, 28 So. 
963, 86 Am. St. Rep. 78 and see 
note. See, also, Abbott v. Abbott, 
189 III. 488, 59 N. E. 958, 82 Am. 
St. Rep. 470. 

8 Hargrave v, Melbourne, 86 Ala. 
270. 

9 Farrar v. Farrar, 4 N. H. 191, 
17 Am. Dec. 410; Tomson v. Ward, 



1N.H.9; Mussey v. Holt, 24 N. 
H. 248, 55 Am. Dec. 234; Dodge v. 
Dodge, 33 N. H. 487; Holbrook v. 
Tirrell, 9 Pick. 105; Nason v. 
Grant, 21 Me. 160; Faulks v. Burns, 
1 Green Ch. 250 ; Patterson v. Yea- 
ton, 47 Me. 314. And see Potter 
v. Adams, 125 Mo. 118, 46 Am. St 
Rep. 478. See, also, Goodwin v. 
Tyrrell, 8 Ariz. 238, 71 Pac 906, 
72 Pac. 681. 

1 Commonwealth v. Dudley, 10 
Mass. 402. This decision, however, 
is criticised in a note appended by 
the reporter. 
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the conveyance, and he sells the land to C, delivering up the 
deed to A, and having it canceled, and A executes a new deed 
to C, which is recorded, the title of C will prevail over a sub- 
sequent execution lien of a creditor of B, the original grantee. 8 

§ 303. Ground upon which these decisions are placed. 
— The principle upon which it is sought to support these 
decisions referred to in the preceding section is that briefly 
stated by Richardson, C. J., in an early case in New Hamp- 
shire : "It is apprehended that in these cases the canceling of 
the deed operates like a reconveyance, but that it is not in fact 
to be considered as such. The true ground on which these de- 
cisions are to be supported is, that the grantee having volun- 
tarily, and without any misapprehension or mistake, consented 
to the destruction of the deed with a view to revest the title, 
neither he nor any other person claiming by a title subsequent- 
ly derived from him is to be permitted to show the contents 
of the deeds so destroyed by parol evidence. So that, in fact, 
there being no competent evidence that the land ever passed, 
the title is to be considered as having always remained in the 
grantor." 3 It will be seen that this rule in the States where it 
prevails is placed upon the ground of estoppel, and this is 
more fully declared in a subsequent case, in which it is said : 
"If the deed had been canceled with the intention of revesting 
the title in the grantor, it would have that effect by way of 
estoppel. The grantee having put it out of his power to pro- 
duce the deed, the law will not allow him to introduce secon- 
dary evidence in violation of his undertaking, and to defeat 
the fair intention of the parties. Delivering the deed back 
into the hands of the grantor, with the intention of revesting 



2 Holbrook v. Tirrell, 9 Pick. 105. 
And see Marshall v. Fisk, 6 Mass. 
24, 4 Am. Dec. 76; Hall v. McDuff, 
24 Me. 311; Steel v. Steel, 4 Allen, 
417; Howe v. Wilder, 11 Gray, 267; 
Lawrence v. Stratton, 6 Cush. 163; 



Speer v. Speer, 7 Ind. 178, 63 Am. 
Dec 4ia 

8 Farrar v. Farrar, 4 N. H. 191, 
195, 17 Am. Dec 410. 
Text Galley 85 
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the title, will have the same effect on the same principle. This 
puts it in the power of the grantor to cancel or destroy the 
deed, or what is in effect the same thing, to detain it from the 
grantee. In neither case can the grantee produce the deed, 
and the law will estop him in both cases to give secondary evi- 
dence to defeat the intended operation of his act in returning 
or annulling the deed. An agreement to cancel or to return 
is not sufficient; it is no better than an agreement to reconvey, 
and leaves the deeds in the hands of the grantee, so that the 
principle of estoppel cannot be applied." 4 



«Mussey v. Holt, 24 N. H. (4 
Fost.) 248, 252, 55 Am. Dec. 234; 
per Perley, J. In Trull v. Skinner, 
17 Pick. 214, where an unrecorded 
defeasance had been surrendered, 
Chief Justice Shaw delivered the 
opinion of the court and said: 
"The court are of opinion that 
where an absolute deed is given, 
accompanied by a simultaneous in- 
strument operating by way of de- 
feasance, and afterward the parties, 
by fair mutual stipulations, agree 
that the defeasance shall be sur- 
rendered and canceled, with an in- 
tent to vest the estate uncondition- 
ally in the grantee, by force of the 
first deed, by such surrender and 
cancellation the estate becomes ab- 
solute in the mortgagee. The orig- 
inal conveyance stands unaffected 
in form and legal effect; it con- 
veys an estate in fee; the only 
party who could even claim a right 
to deny it that operation, by en- 
grafting a condition upon it, has 
voluntarily surrendered the only 
legal evidence by which that claim 
could be supported, and is thereby 
estopped from setting it up. Such 
cancellation does not operate by 
way of transfer, nor, strictly speak- 
Deeds. Vol. 1.— 34 



in& by way of release working up- 
on the estate, but rather as an es- 
toppel arising from the voluntary 
surrender of the legal evidence, 
by which alone the claim could be 
supported, like the cancellation of 
an unregistered deed, and a convey- 
ance by the first grantor to a third 
person without notice. The can- 
cellation reconveys no interest to 
the grantor, and yet, taken together, 
such cancellation and conveyance 
to a third person make a good title 
to the latter by operation of law. 
It gives a seisin de facto, a con- 
veyance by deed duly registered to 
many purposes equivalent to livery 
of seisin (Higbie v. Rice, 5 Mass. 
352, 4 Am. Dec 63); it is good 
against the grantor and his heirs 
by force of the second deed, and it 
is good against the first grantee, 
and all claiming under him, by 
force of the registry acts." See, 
also, Goodwin v. Tyrrell, 8 Ariz. 
238, 71 Pac. 906, 72 Pac. 681. Un- 
der some circumstances the gran- 
tee may be estopped to show his 
title: Russell v. Meyer, 7 N. D. 
335, 47 L.R.A. 637, 75 N. W. 262; 
Crossman v. Keister, 223 111. 69, 
8 L.R.A.(N.S.) 698> 79 N. E. 58, 
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§ 304. Redelivery without intention to revest title. — 
But even where the rule we have just considered obtains, it is 
not every redelivery to the grantor that will have the effect of 
retransferring to him the title. The redelivery to him to have 
this operation must be made with the intention of revesting 
him v/ith the title. Accordingly, in one of these States, where 
an unrecorded deed had been redelivered by the grantee to 
the grantor, who received it without any intent of revesting 
the title in him for his own benefit, but only that another deed 
might be substituted, and it appearing that no rights of third 
persons had intervened, and that the first deed would not im- 
pair any right intended to be given to the grantor by the re- 
delivery, it was held that the grantee was not estopped from 
showing the existence and contents of the first deed. 5 



114 Am. St. Rep. 305. See, also, 
Ames v. Ames, 80 Ark. 8, 96 S. 
W. 144, 117 Am. St. Rep. 68 Mat- 
heson v. Matheson, 39 Iowa, 511, 
18 L.R.A.(N.S.) 1167, 117 N. W. 
755. But, see Potter v. Adams, 125 
Mo. 118, 28 S. W. 490, 46 Am. St 
Rep. 478. The grantee of course 
must consent to the destruction: 
Potter v. Baninger, 236 111. 224, 86 
N. E. 233. See, also, Matbeson v. 
Matheson, 118 la. 511, 18 L.R.A. 
(N.S.) 1167, 117 N. W. 755. 

6 Bank v. Eastman, 44 N. H. 431. 
Say the court, per Bartlett, J.: "It 
is well settled that the redelivery 
of an unrecorded deed for cancel- 
lation to the grantor by the gran- 
tee, does not operate as a recon- 
veyance; but it will under certain 
circumstances estop the grantee 
from making proof of the deed so 
delivered up. However, the de- 
struction of a deed by a party does 
not in all cases preclude him from 
showing its contents: Riggs v. 



Taylor, 9 Wheat 483, 6 I* ed. 140, 
2 C & H.'s notes. PhilL Ev. 406. 
Where an unrecorded deed has been 
canceled or redelivered to the gran- 
tor by the grantee with the inten- 
tion of revesting the title, the gran- 
tee cannot produce the deed, and 
the law will estop him in both cases 
to give secondary evidence to de- 
feat the intended operation of his 
act in returning or annuulling the 
deed: Mussey v. Holt, 24 N. H. 
252, 55 Am. Dec 234; Farrar v. 
Farrar, 4 N. E 195, 17 Am. Dec 
410; Dodge v. Dodge, 33 N. H. 495. 
Here the deed was redelivered, not 
with the intent that the land should 
become the grantor's, but merely 
that another deed might be substi- 
tuted. The intention was not to 
revest the title in Clark to his own 
use, but only, if at all, that it might 
at the same instant inure to the 
benefit of Aldrich by virtue of the 
deed then or already executed to 
him : See Crocker v. Pierce, 31 Me. 
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§ 305. Comments on these decisions. — The rule that is 
recognized in these States concerning the effect of a redelivery 
of a deed to the grantor, is confined to cases where the deed 
has not been recorded. Where the deed has been recorded, the 
rule seems to be universal that a redelivery or cancellation of 
the deed can have no effect upon the title. These decisions, 
however, are confined to but a few States, and it is obvious 
that they must in a measure conflict with the provisions of 
the statute of frauds. If the rule that the cancellation of a 
deed or its redelivery to the grantor would operate to revest 
the title were adopted, it would permit the perpetration of the 
frauds which it was the design of the statute to prevent. The 
deed might be redelivered to the grantor for many other pur- 
poses than that of a retransfer of title. As in the cases cited 
in the following section, the deed might be returned for the 
purpose of correction or acknowledgment. Resort would have 
to be had to parol evidence in case of controversy, to determine 
the intention with which the redelivery was made. These de- 
cisions have frequently been referred to in other States, but 
always with disapproval. And as said by Mr. Justice Comp- 
ton, in a case in Arkansas : "It would not be easy to main- 
tain the soundness of these decisions upon principle." 6 

§ 306. Redelivery to the grantor for correction, ac- 
knowledgment, etc. — Where a deed had been delivered, 
and afterward, before it was recorded, the grantee intrusted 
it to the grantor for the purpose of having certain informali- 

177; Hall v. McDuff, 24 Me. 312. by the surrender: See Lawrence v. 

The good faith of this transaction Lawrence, 42 N. H. 112. As there 

is not impeached, the rights of third was no estoppel to show the deed, 

parties have not intervened (Pal- proof of it was properly admitted, 

mer v. Jenness, Rockingham, De- and it showed title in Aldrich from 

cemher Term, 1862), and proof of its date as against all having notice 

the first deed in the present case of it" 

would not defeat or impair any 6 In Strawn v. Norris, 21 Ark. 

right intended to be given to Clark 80, 82. 
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ties in it corrected, the grantor, on refusing to return it, was 
decreed to execute the trust reposed in him by returning the 
deed for the premises. 7 The return of a deed after its de- 
livery to the grantor for safekeeping during the grantee's mi- 
nority or expected absence, does not negative its previous de- 
livery, or destroy its effect as a conveyance of title. 8 Nor 
will the redelivery to the grantor for the purpose of procuring 
his acknowledgment invalidate the prior delivery. 9 Where a 
grantor, having delivered a deed, receives it back for the pur- 
pose of obtaining a relinquishment of dower by his wife, the 
title has passed by the first delivery, and, notwithstanding the 
non-return of the deed, is vested in the grantee. 1 But equity 
would have no jurisdiction in a case of this kind, unless the 
bill alleged that the deed is secreted or withheld, so that it 
cannot be replevied. 2 A verbal contract was made for the 
purchase of land, and both the vendor and vendee went to the 
office of an attorney to have the deed prepared. The owner 
signed the deed and delivered it to the grantee. The latter 
handed it back to the grantor for acknowledgment, and they 
both attempted to find an officer to take the acknowledgment. 
The note for the purchase money had previously been deliv- 
ered to the grantor, but he refused subsequently to acknowl- 
edge the deed. It was held that these acts constituted a valid 
delivery. 8 Where a condition is solely for the benefit of the 



* Albert v. Burbank, 25 N. J. Eq. 
(10 Green), 404. 

» Hart v. Rust, 46 Tex. 556. See, 
also, Towery v. Henderson, 60 Tex. 
291; Wallace v. Berdell, 97 N. Y. 
13 ; Hargrave v. Melbourne, 86 Ala. 
270; Otis v. Spencer, 102 111. 622, 
40 Am. Rep. 617; Thomas v. Groes- 
beck, 40 Tex. 530. 

9 Rootes v. Holliday, 6 Munf. 
251. 

l Brooks v. Isbell, 22 Ark. 488. 
Where a grantor, through the mis- 



representation of the grantee, has 
executed a deed for the same land, 
whereby he has become liable on 
the covenant of warranty in the 
first deed to a third person, equity 
will grant him relief by canceling 
the second deed : Strawn v. Norris, 
21 Ark. 80. 

2 Travis v. Tyler, 7 Gray, 146. 

3 Towery v. Henderson, 60 Tex. 
291. Where a deed has become ef- 
fective as a transfer of real estate 
by delivery and registration, it can- 
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grantee, as where a deed is delivered to him with the under- 
standing that the grantor's wife shall also afterward join in 
the execution, the grantee may waive the provision and the 
delivery becomes complete.* Where a grantor having exe- 
cuted a deed to his intended wife, hands it to her, and she, 
after some conversation relating to the deed, gives it back to 
him for the purpose of having it recorded, there is a sufficient 
delivery. 5 So also the validity of a deed once delivered is 
not affected by its subsequent return to the grantor for safe 
keeping, 6 or to prevent recording, 7 or for acknowledgment. 8 

§ 306a. Relief in equity. — But if the deed has been 
delivered back to the grantor with the intent to revest the 
title in him, while the legal title cannot in this manner be 
transferred, equity will grant relief and prevent the grantee 
from asserting any right in the property. If the unrecorded 
deed is surrendered by the grantee with the intention that it be 
destroyed for the purpose of placing the title back in the grant- 
or, the latter secures the equitable but not the legal title. 9 The 
circumstance that the grantor is in possession of the land may 
be taken into consideration. 1 In some cases the courts have 
said that for the purpose of preventing fraud they would make 
the grantee redelivering the deed a constructive trustee. 2 In 
a case in which it appeared that both grantor and grantee be- 



not be made to embrace new prop- 
erty by changing the description. 
The execution and acknowledg- 
ment of the original deed are not 
continued in existence as to such 
new property, but the deed should 
be re-executed and redelivered: 
Moelle v. Sherwood, 148 U. S. 21, 
37 L. ed. 350. 

*Brittain v. Work, 13 Neb. 347. 

5 Otis v. Spencer, 102 111. 622, 40 
Am. Rep. 617. 

* Smith v. James, 22 Tex. Civ. 
App. 154, 54 S. W. 41. 



^ Blackford v. Olmstead, 140 
Mich. 583, 104 N. W. 47. 

8 Hudson v. Redford (Ky.) 67 S. 
W. 35. 

9 Happ v. Happ, 156 III. 183, 41 
N. E. 39; Sandford v. Finkle, 112 
III. 146; Gillespie v. Gillespie, 159 
111. 84, 42 N. E. 305; Fletcher v. 
Shepherd, 174 III. 262, 51 N. E. 212. 

1 Happ v. Happ, 156 111. 183, 41 
N. E. 39. 

2 Crossman v. Keister, 223 III, 69, 
8 L.R.A.(N.S.) 698, 79 N. E. 58, 
114 Am. St Rep. 305; Neal v. 
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lieved that if the deed was delivered back to the grantor it 
would revest the title in him, it was said by Mr. Justice Farmer : 
"The fact that this is not the law does not change the equitable 
rights and duties of the parties. The delivery back by the 
grantee to the grantor of an unrecorded deed could not affect 
the legal title to the land, but such a delivery with intention 
that the deed shall be destroyed for the purpose of revesting 
title in the grantor passes an equitable title." * The grantee 
by his surrender of the deed is estopped from claiming title in 
himself.* Where shortly after the execution of a deed the 
grantee returns to the grantor and declares that he has de- 
stroyed the deed because it was not executed as he desired 
and had never accepted it and asks the grantor to execute a 
new deed to the grantee's wife and children, which the grantor 
does, the grantee in the original deed will not be allowed to 
perpetrate a fraud and will be estopped from claiming under 
the first deed. 5 But there can be no estoppel against the 
grantee where the destruction or cancellation has been secured 
by coercion 6 as his consent must be voluntary. 7 Equity may 
cancel the redelivered deed. 8 While the cancellation of the 
deed reconveys no interest to the grantor, yet a cancellation 



Speigle, 33 Ark. 63; Wiley v. 
Christ, 4 Watts, 496; Taliaferro v. 
Rolton, 34 Ark. 503. 

3 Crossrnan v. Keister, 223 111. 
69, 8 L.R.A.(N.S.) 698, 79 N. E. 
58, 114 Am. St Rep. 305. 

4 Gugins v. Van Gorder, 10 Mich. 
523, 82 Am. Dec. 55; Thompson v. 
Thompson, 9 Ind. 323, 68 Am. Dec. 
638; Ames v. Ames, 80 Ark. 8, 96 
S. W. 144, 117 Am. St Rep. 68; 
Speer v. Speer, 7 Ind. 178, 63 Am. 
Dec. 418; Stanley v. Epperson, 4 
Tex. 645; Mussey v. Holt, 24 N. H. 
248, 55 Am. Dec. 234; Peterson v. 
Carson, 48 S. W. 383; Dodge v. 
Podge, 33 N. H. 487. 



6 Ames v. Ames, 80 Ark. 8, 96 
S. W. 144, 117 Am. St Rep. 68. 
See, also, Strawn v. Morris, 21 Ark. 
80; Neale v. Speigle, 33 Ark. 63; 
Taliaferro v. Rolton, 34 Ark 503. 
Text galley 86 

6 Albright v. Albright, 70 Wis. 
526, 36 N. W. 254; Dukes v. Spang- 
ler, 35 Ohio St 119. 

* Potter v. Baninger, 236 111. 224, 
86 N. E. 233; Matheson v. Mathe- 
son, 139 Iowa, 511, 18 L.R.A. 
(N.S.) 1167, 117 N. W. 755. 

8 Neal v. Speigle, 33 Ark. 63; 
Barnhardt v. Anderson, 118 N. W. 
31; Fonda v. Sage, 48 N. Y. 173. 
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of the deed and a conveyance to a third person constitute a 
good title by operation of law. 9 There will be no estoppel 
against the grantee in the original deed where he does not 
surrender it for the purpose of revesting the title in the grant- 
or. 1 



§ 306b. Destruction by a stranger. — If the deed is de- 
stroyed by a stranger, of course, the grantee's title is not af- 
fected. 8 The destruction of the deed by one of two joint 
grantees after the death of the other will not affect the title. 8 
The grantee's title cannot be affected by the fraudulent de- 
struction of the deed by the grantor. 4 If a deed has been re- 
turned to the grantor and he has executed another deed to a 
third person, equity will refuse to cancel such deed at the in- 
stance of the original grantee, 5 or may compel the original 
grantee to execute a deed of reconveyance. 6 If the grantee is 
estopped from asserting title where he has returned the deed, 
it may be said that as the title appears of record to be in the 
original grantor no parol evidence can be received to show 
that he ever parted with title. 7 If by the consent of both 



* Trull v. Skinner, 17 Pick. 213. 

1 Bank of Newbury v. Eastman, 
44 N. H. 331 ; Bunz v. Cornelius, 
19 Neb. 107, 26 N. W. 621 ; Dycus 
v. Hart, 2 Tex. Civ. App. 354, 21 S. 
W. 229. 

2 Steel v. Steel, 4 Allen, 417; 
Nicholson v. Halsey, 1 Johns. Ch. 
417; Duncan v. Wickliffe, 5 111. 
452; Hyne v. Osborn, 62 Mich. 235, 
28 N. W. 821 ; Grand Tower Min. 
etc. Co. v. Cady, 96 III. 430. 

s Derby v. Donahue, 208 Mo. 684, 
106 S. W. 632. See, also, Speer v. 
Speer, 7 Ind. 178, 63 Am. Dec. 418; 
Hine v. Robbins, 8 Conn. 342. 
« Warren v. Tobey, 32 Mich. 45; 
Tabor v. Tabor, 136 Mick 255, 99 



N. W. 4; Brown v. Hartman, 57 
Neb. 341, 77 N. W. 776; Vaughn 
v. Moore, 89 Va. 925, 17 S. E. 
326; Rogers v. Rogers, 53 Wis. 36, 
10 N. W. 2, 40 Am. Rep. 756; Fur- 
guson v. Bond, 39 W. Va. 561, 20 S. 
E. 591; Whiteen v. McFall, 122 
Ala. 619, 26 So. 131; McAllister v. 
Mitchner, 68 Miss. 672, 99 N. W. 
4. 

B Sandford v. Finkle, 112 I1L 146. 

6 Fitch v. Conyne, 65 111. 83 ; Gil- 
bert v. Bulkley, 5 Conn. 262, 13 Am. 
Dec. 57; Russell v. Meyer, 7 N. D. 
335, 47 L.R.A. 637, 75 N. W. 262; 
Parker v. Parker, 56 Atl. 1094. 

*Farrar v. Farrar, 4 N, E 91, 
17 Am. Dec 410. 
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grantor and grantee a deed is returned and destroyed so that 
the property may be conveyed in three deeds instead of one, 
the transaction may be treated as the correction of the original 
deed for the purpose of effectuating the intention of the par- 
ties, and consequently both will be estopped from asserting 
that the original deed is still effective. 8 

§ 306c Right of third persons not affected. — But in 
order that an estoppel may operate, the rights of other parties 
must not be affected. If the grantee executes a mortgage on 
the land conveyed, and delivers his deed back to the grantor, 
the rights of the mortgagee are not disturbed. 9 There is no es- 
toppel if the destruction of the deed is intended as a means for 
defeating the grantee's creditors. 1 An injunction may be is- 
sued restraining the representatives of the grantee from as- 
serting title under a deed given back to the grantor for can- 
cellation, where the purchase price has been returned to the 
grantee. 8 Where the original grantor after the destruction 
of the deed has conveyed the land to another, equity well may 
treat the transaction as equivalent to a reconveyance by the 
first vendee to the grantor and a conveyance by the latter to 
the second vendee. 8 In an action to quiet title, the purchaser 



« Hazle v. Bondy, 173 111. 302, SO 
N. E. 671, reversing 70 111. App. 
135. 

8 Patterson v. Yeaton, 47 Me. 
308. 

1 Potter v. Adams, 125 Mo. 118, 
28 S. W. 490, 46 Am. St. Rep. 498. 

* Sawyer v. Peters, 50 N. H. 143. 
See, also, Tomson v. Ward, 1 N. 
H. 9. 

8 Cadwallader v. Lovece, 10 Tex. 
Civ. App. 1, 29 S. W. 666, 917. See, 
also, Faulks v. Burns, 2 N. J. Eq. 
250; Morse v. Child, 6 N. H. 521; 
Barrett v. Barron, 13 N. H. 150; 
Holbrook v. Tirrell, 9 Peck. 105; 



Barrett v. Thorndike, 1 Me. 73. In 
some of the early cases in North 
Carolina it was held that a com- 
plete title did not pass until regis- 
tration: Beaman v. Simmons, 76 
N. C. 43; Waugh v. Blevins, 68 N. 
C 167; Davis v. Inscoe, 84 N. C. 
396; Hare v. Jernigan, 76 N. C. 
471; Austin v. King, 91 N. C. 286; 
Fortune v. Watkins, 94 N. C. 304. 
But in later cases the court modi- 
fied these decisions by holding that 
title passes by an unrecorded deed, 
and that a grantee voluntarily de- 
stroying a deed could not testify as 
to its existence: Arlington v. Ar- 
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had, as a matter of convenience, the deed made to a third per- 
son, and on the same day the latter conveyed the land to the 
original purchaser, who some time later delivered back the 
deed unrecorded to the original owner, who destroyed it, prob- 
ably with the consent of the purchaser. The record title was 
thus in the original owner who claimed that he was the trustee 
for the purchaser but the court held that upon the delivery of 
the deed the legal title passed and did not return by its subse- 
quent destruction, as this act "did not affect the status of the 
title in the slightest degree." 4 In ejectment and similar ac- 
tions where the plaintiff must recover upon the strength of 
his own title, the legal title does not revest in the grantor by 
the destruction of the deed. 5 Thus in an action of ejectment, 
testimony to show the withdrawal for the purpose of cancel- 
lation of a deed from the office of the recorder before it was 
recorded to revest the grantor with title was held inadmissi- 
ble. 6 



rington, 114 N. C. 151, 19 S. £. 
351; Miller v. Church, 112 N. C. 
626; Ray v. Wilcoxon, 107 N. C. 
514, 12 S. E. 443. 

*Weygant v. Bartlett, 102 Cal. 
224. 

5 Diver v. Friedheim, 43 Ark. 
403; Kelly v. Wilson, 33 Cal. 690; 
Lawton v. Gordon, 34 Cal. 36; 
Bowman v. Cudworth, 31 Cal. 
149; Kearseing v. Kilian, 18 Cal. 
493 ; Lawton v. Gordon, 37 Cal. 202 ; 
Cranmer v. Porter, 41 Cal. 462; 
Gimon v. Davis, 36 Ala. 589; Bailey 
v. Campbell, 82 Ala. 342; Hollings- 
worth v. Walker, 98 Ala. 543, 13 
So. 6; Connelly v. Doe, 8 Blackf. 
320; Raynor v. Hill, 6 Hill, 469; 
Simmons v. Chase, 2 Johns. 84; 
Holder v. Scarborough, 119 Ga. 
256, 46 S. E. 93. 

6 Lawton v. Gordon, 37 Cal. 202. 
Generally speaking without regard 



to considerations of equity, a can- 
cellation of a deed does not revest 
the title in the grantor: Van Hook 
v. Simmons, 25 Tex. Supp. 323, 78 
Am. Dec. 573; Orth v. Jennings, 8 
Blackf. 420; Old Natl Bank v. 
Findley, 131 Ind. 225, 31 N. E. 62; 
Tripp v. Ide, 3 R. I. 51; Howard 
v. Huffman, 3 Head, 562, 75 Am. 
Dec. 703; Jordan v. Pollock, 14 
Ga. 145; Hatch v. Hatch, 9 Mass. 
311, 6 Am. Dec. 67; Chessman v. 
Whittemore, 23 Pick. 231; Crav- 
ener v. Bowser, 4 Pa. 259; Fonda 
v. Sage, 46 Barb. 109, 48 N. Y. 
173; Zoerb v. Paetz, 137 Wis. 59, 
117 N. W. 793; King v. Crocheron, 
14 Ala. 822; Baker v. Russell, 41 
Ala. 279; Brady v. Huff, 75 Ala. 
80; McCarty v. Woodstock Iron 
Co., 92 Ala. 468, 12 L.R.A. 136; 
Rinker v. Sharp, 5 Blackf. 185; 
Burton v. Wells, 30 Miss. 688; 
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§ 307. Delivery to a married woman. — At common 
law, it was essential that a husband should give his assent to 
a conveyance made to his wife. If a deed was made to her 
and he dissented it was void as to her. 7 If the husband, how- 
ever, gave his express assent to the deed, it is said that the 
wife or her heirs might after the husband's death waive the 
deed. 8 But a verbal disclaimer on her part, after his death, 
where a grant was made to husband and wife, and he had 
given his assent, would not avoid the deed. 9 

§ 308. Whether delivery is a question of law or fact. — 
The question of delivery is a mixed one of law and fact. What 
amounts to a final delivery and acceptance is a question of law, 
but it is a question of fact for the jury whether the facts exist 
which constitute such delivery and acceptance. 1 But the ques- 



Strawn v. Norris, 21 Ark. 80; 
Gibbs v. Potter, 166 Ind 471, 77 N. 
E. 942; Tibeaii v. Tibeau, 19 Mo. 
78, 59 Am. Dec. 329; Parsons v. 
Parsons, 45 Mo. 265; Lewis v. 
Payn, 8 Cow. 71, 18 Am. Dec. 427. 

7 Wood on Conveyancing 240 ; 
Melvin v. Proprietors etc., 16 Pick. 
167; Whelphdale's case, 5 Rep. 119; 
Butler v. Baker's case, 3 Rep. 29; 
3 Wash. Real Prop. (4th ed.) 297. 

* 1 Co. Litt. 3 a. 

•Wood on Conveyancing, 240; 3 
Wash. Real Prop. 4th ed.) 297. 

lEarle v. Earle, 20 N. J. L. (1 
Spenc.) 347; Hibberd v. Smith, 67 
Cal. 547, 56 Am. Rep. 726. The de- 
livery of a deed is a question of 
fact : Thatcher v. St. Andrew's 
Church, 37 Mich. 264; Gorham v. 
Meacham, 63 Vt. 231 ; 22 Atl. Rep. 
572; Sneathen v. Sneathen, 104 Mo. 
201, 24 Am. St. Rep. 326; Burke 
v. Adams. 80 Mo. 504, 50 Am. Rep. 
*t0; Standiford v. Standiford, 97 



Mo. 231, 3 L.R.A. 299, Crowder v. 
Searcy, 103 Mo. 97; Walker v. 
Walker, 42 I1L 311, 89 Am. Dec 
445; Blake v. Fash, 44 III. 302; Otis 
v. Spencer, 102 III. 622, 40 Am. Rep. 
617; Whitman v. Henneberry, 73 
111. 109; Price v. Hudson, 125 111. 
284; Bryan v. Walsh, 7 111. 557; 
Byars v. Spencer, 101 111. 429, 40 
Am. Rep. 212; Rountree v. Smith, 
152 111. 493; Benneson v. Aiken, 
102 111. 284, 40 Am. Rep. 592; Fair 
v. Smith, 14 Or. 82, 58 Am. Rep. 
281; Flint v. Phipps, 16 Or. 437; 
McLure v. Colclough, 17 Ala. 89; 
Simmons v. Simmons, 78 Ala. 365; 
Elsberry v. Boykin, 65 Ala. 336; 
Devereux v. McMahon, 108 N. G 
134, 12 L.R.A. 205; Waddell v. 
Hewitt, 1 Ired. Eq. 475; Welch v. 
Sackett, 12 Wis. 243; Bogie v. 
Bogie, 35 Wis. 659; Porter v. Cole, 
4 Me. 20; Hatch v. Bates, 54 Me. 
136; Brown v. Brown, 66 Me. 316; 
Hill v. McNichoI, 80 Me, 209; Som- 
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tion of delivery or nondelivery, while frequently of a mixed 
character, partly of law and partly of fact, yet in practice is 
generally one of fact only. 2 "The question, what constitutes 
a delivery of a deed, has been much discussed. It is much a 
question for the jury in each particular case." 8 But in a case 
in Vermont, it was said to be a question of fact purely. "The 
delivery of a deed, either as an escrow or absolutely, is an act 
including intent. It may be by words, without act, by an un- 
equivocal act only, or by both combined. Hence, it is always 
a question of fact, resting in pais, to be found by a jury, under 



ers v. umphrey, 24 Ind. 231 ; Burk- 
holder v. Casad, 47 Ind. 418; 
Vaughan v* Gorman, 94 Ind. 11; 
Stewart v. Redditt, 3 Md. 67; Can- 
non v. Cannon, 26 N. J. Eq. 316; 
# Crawford v. Bertholf, 1 N. J. Eq. 
458 ; Pennsylvania Co. v. Dovey, 
64 Pa. St 260; Dayton v. Newman, 
19 Pa. St 194; Jackson v. Phipps, 
12 Johns. 41& 

*Hurlburt v. Wheeler, 40 N. H. 
73. And, see, Parker v. Dustin, 22 
N. H. 424; Warren v. Swett, 31 N. 
H. 332; Ela v. Kimball, 30 N. H. 
133; Hannah v. Swarner, 8 Watts, 
9, 34 Am. Dec 442. In Burke v. 
Adams, 80 Mo*. 504, 50 Am. Rep. 
504, Commissioner Phillips said: 
"What constitutes a delivery of a 
deed is often a mixed question of 
law and fact An arbitrary rule 
ought not to be laid down. Each 
case must stand more or less on its 
peculiar facts. The intent to con- 
vey is evidenced by the fact of mak- 
ing out and duly executing a deed. 
The delivery may be evidenced by 
any act of the grantor by which the 
control or dominion or use of the 
deed is made available to the gran- 
tee." Where the facts are disputed 
the intention to deliver and time 



of delivery are to be determined by 
the jury, and only where it is a 
positive inference of law can the 
court decide that there was a de- 
livery: Hunt v. Swayze, 55 N. J. 
L. 33, 25 Atl. Rep. 850. See, also, 
Shults v. Shults, 159 111. 654, 50 
Am. St. Rep. 188. "The question 
of delivery is one both of law and 
of fact From the details of such 
facts and attending circumstances 
is to be determined the legal ques- 
tion as to whether such acts and 
declarations constitute a legal de- 
livery": Creighton v. Roe, 218 111. 
619, 75 N. E. 1073, 109 Am. St. 
Rep. 310; Shults v. Shults, 159 111. 
654, 43 N. E. 800, 50 Am. St Rep. 
188t The question of delivery is 
ordinarily one of fact for the jury 
depending upon the intention of 
the grantor: Fitzpatrick v. Brig- 
man, 133 Ala. 242, 31 So. 940; Chas- 
tek v. Souba, 93 Minn. 418, 101 N 
W. 618; Ten Eyck v. Whitbeck, 156 
N. Y. 341, 50 N. E. 963; Chase v. 
Clearfield etc. Co., 213 Pa. 46, 62 
All 172; Johnston v. Johnston 
(Tex.) 67 S. W. 123; Kittoe v. 
Willey, 121 Wis. 548, 99 N. W. 337. 

3 Dearmond v. Dearmond, 10 Ind. 
191, 194. 
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proper instructions of the court." 4 And where a deed was 
not delivered at the time of its signature, but deposited in the 
hands of a third person, it is competent for a jury to infer 
from circumstantial evidence that the deed was subsequently 
delivered by the grantor to the grantee. 5 Generally, as we 
have seen, the question of whether a deed has been deliverd or 
not is one of fact. 6 But if it appears affirmatively that the 
deed was not delivered until after the death of the grantor, 
there is no question to be submitted to the jury caused by the 
circumstance that the deed was in the possession of the grantee, 
and the presumption arising therefrom of delivery. 7 While 
the question of delivery is generally one for the jury, yet it 
may under certain circumstances be solely one of law, or some- 



4 Lindsay v. Lindsay, 11 Vt. 621, 
626, per Collamer, J. And see 
Hastings v. Vaughn, 5 Cal. 315. 

6 Fellows v. Fellows, 37 N. H. 
75. Though an instrument may be 
in the form of a deed, yet, if it 
may be revoked at will, and is not 
to take effect until the maker's 
death, it may be treated as a will: 
Evans v. Smith, 28 Ga. 98, 73 Am. 
Dec. 751. There can be no middle 
ground, when considering whether 
an instrument purporting to convey 
real estate is a deed or a will. It 
must be one or the other: Burling- 
ton University v. Barrett, 22 Iowa, 
60, 92 Am. Dec. 376. When, from 
the face of an instrument, it is 
doubtful whether the maker of an 
instrument intended it to operate 
as a deed or a will, it is proper in 
addition to ascertain the intention 
of the maker, to receive evidence of 
how he really considered it him- 
self : Robertson v. Dunn, 2 Murpli. 
133, 5 Am. Dec. 525. See, for oth- 
er decisions bearing on this point, 



Simon v. Wildt, 84 Ky. 157; Hile- 
man v. Bouslaugh, 13 Pa. St. 344, 

53 Am. Dec 474; Sharp v. Hall, 86 
Ala. 110, 11 Am. St. Rep. 28. And, 
see, also, §§ 854 and 983, post 

6 Chastek v. Souba, 93 Minn. 418, 
101 N. W. 618; Fitzpatrick v. Brig- 
man, 133 Ala. 242, 31 So. 940; Jenk- 
inson v. Brooks, 119 Mich. 108, 77 
N. W. 640; Ten Eyck v. Whitbeck, 
156 N. Y. 341, 50 N. E. 963; Kittoe 
v. Willey, 121 Wis. 548, 99 N. W. 
337; Johnston v. Johnston, 67 S. 
W. 123; Bauman v. Chambers, 17 
Tex. Civ. App. 242, 42 S. W. 564; 
Brucke v. Hubbard, 74 S. C 144, 

54 S. E. 249; Chase v. Clearfield 
Lumber Co., 213 Pa. 46, 62 Atl. 172; 
Flynn v. Flynn, 17 Idaho, 147, 104 
Pac. 1030; Pethel v. Pethel, 90 N. 
E. 102; Gaylord v. Gaylord, 150 N. 
C. 222, 63 S. E. 1028; Bruner v. 
Hart, 51 So. 593. 

7 Schaefer v. Anchor Mut. F. 
Ins. Co., 133 Iowa, 205, 110 N. W. 
470. 
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times a mixed question of law and fact. 8 If the instructions 
as to delivery are in writing the question is one of law, 9 and 
if the testimony uncontradicted shows a delivery, the court 
should direct a verdict accordingly. 1 But a party to a suit 
has the right to have the jury pass on the credibility of a wit- 
ness who testifies that the deed was not delivered. 8 

§ 309. Deed taking effect as a will. — In some instances 
where an instrument has been executed as a deed* and purport- 
ing to be such, but was invalid because to take effect at the 
death of the grantor, operation has been given to it by consid- 
ering it a testamentary disposition of the grantor's estate. 3 
Thus, a father made an instrument in the form of a deed to 
his son, which contained a clause that it was "in no way to 
take effect until the death of the grantor," and that the grant- 
or was to have "the entire use and possession of the land dur- 
ing his natural life." The court held that this was a testa- 
mentary instrument, and therefore revocable. Woodward, C. 
J., who delivered the opinion of the court, said: "As these 
words were expressly limited to take effect only after the death 
of the grantor, they were necessarily revocable words. The 
doctrine of the cases is, that, whatever the form of the instru- 



8 Somers v. Pumphrey, 24 Ind. 
231; Chase v. Breed, 71 Mass. (5 
Gray) 440; Smith v. Moore, 149 N. 
C. 185, 62 S. E. 892, 63 S. E. 735; 
Chambers v. Chambers, 127 S. W. 
86. 

9 Moore v. Trott, 156 Cal. 353, 
104 Pac. 578. 

1 Walker v. Warner, 31 App. D. 
C 76. 

2 Fortune v. Hunt, 149 N. G 358, 
63 S. E. 82. 

3 Gilman v. Mustin, 42 Ala. 365; 
Mosser v. Mosser*s Executor, 32 
Ala. 551; Shepherd v. Nabors, 6 



Ala. 631 ; Dunn v. Bank of Mobile, 
2 Ala. 152; Cary v. Dennis, 13 M<L 
1; Hall v. Bragg, 28 Ga. 330; 
Symmes v. Arnold, 10 Ga. 506; 
Millican v. Millican, 24 Tex. 426; 
Walker v. Jones, 23 Ala. 448; Fred- 
erick's Appeal, 52 Pa. St. 338, 91 
Am. Dec. 159; Dudley v. Mallery, 
4 Ga. 52; Carlton v. Cameron, 54 
Tex. 72, 38 Am. Rep. 620; Well- 
born v. Weaver, 17 Ga. 267, 63 Am. 
Dec. 235. That a deed cannot be 
delivered to take effect as a will, 
see: Russell v. Mitchell, 223 I1L 
438, 79 N. E. 141. 
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ment, if it vest no present interest, but only appoints what is 
to be done after the death of the maker, it is a testamentary 
instrument It signifies nothing that the parties meant to 
make a deed instead of a will. If they have used language 
which the law holds to be testamentary, their intention is to 
gathered from the legal import of the words they have em- 
ployed, for all parties must be judged by the legal meaning of 
their words." * But as it is now generaly required that a will 
shall be attested by witnesses, these decisions can perhaps have 
little application except in cases where the instrument is wholly 
in the handwriting of the grantor, in which case it might be 
an olographic will, if otherwise complying with the statutes 
relating to this class of wills. s 



4 Turner v. Scott, 51 Pa. St 126, 
134. And fcee, generally, Ingraham 
v. Porter, 4 McCord, 198; Jacks v. 
Henderson, 1 Desaus. Eq. 543; 
Wheeler v. Durant, 3 Rich. Eq. 
452; Gage v. Gage, 12 N. H. 371; 
Stewart v. Stewart, 5 Conn. 317; 
Allison v. Allison, 4 Hawks. 141; 
Wagner v. McDonald, 2 Har. & J. 
346; Herrington v. Bradford, 1 
Miss. 520; Watkins v. Dean, 10 
Yerg. 321, 31 Am. Dec 583; Hen- 
derson v. Farbridge, 1 Russ. 479; 
Green v. Proude, 3 Neb. 310, s. o. 1 
Mod. 117; Peacock v. Monk, 1 Ves. 
127; Habergham v. Vincent, 2 Ves. 
Jr. 204. But it is held that, although 
the instrument may be wholly inop- 
erative as a deed, it cannot be ad- 
mitted to probate as a will, when 
it was clearly evident that it was 
the intention of the maker that the 
instrument should operate as a 
deed: Edwards v. Smith, 35 Miss. 
197. And see Wales v. Ward, 2 
Swan, 648; Fitzgerald v. Goff, 99 
Ind. 28; Swails v. Bushart, 2 Head, 
561; Stevenson v. Huddleson, 13 



Moil B. 299; Hazleton v. Reed, 46 
Kan. 73, 26 Am. St Rep. 86, and 
cases cited. 

6 But these wills are not recog- 
nized in all the States. Among 
some of the instances in which in- 
formal documents have been held 
to be wills may be cited the case of 
Clarke v. Ransom, 50 Cal. 595, 
where the following instrument, 
properly dated, was held to be a 
will: "Dear Old Nance: I wish 
to give you my watch, two shawls, 
and also five thousand dollars. 
Your old friend, E. A. Gordon." 
The following was held to be a 
will: "Mrs. Sophie Loper is my 
heiress. G Ehrenberg": Succession 
of Ehrenberg, 21 La. An. 280, 99 
Am. Dec. 729. So was the follow- 
ing : "It is my wish and desire that 
my good friend and relative, Dr. 
Joseph B. Outlaw, have all my 
property of every description. Dav- 
id Outlaw": Outlaw v. Hurale, 1 
Jones (N. C.), 150. The same in- 
strument may be partly a deed and 
partly a will: Robinson v Schlv 6 



CHAP. XII.] 



DELIVERY OF DEEDS. 



543 



§ 309a. Intention of maker in determining whether a 
deed or will. — The intention of the maker when it can be 
ascertained in accordance with the rules of evidence may be 
a controlling factor in determining whether an instrument 
shall operate as a deed or a will. If it was the intention of 
the maker that no interest should vest before his death, the in- 
strument will be regarded as a will. 6 The court held that the 
following instrument was a nondescript, which, according to 
circumstances, might be pronounced a deed or a will : "These 
presents show that, in consideration of the love and affection 
I have to Julia M. Hall, I do now here give and deliver to 
her the following property [describing it], together with all 
the tenements and hereditaments thereunto appertaining, all 
of which I now hold and possess. But I do hereby reserve the 
use, control, and consumption of the same to myself for and 
during my natural life; and this is done in part to do away 
with all need or necessity of taking out letters of administra- 
tion after my death." The instrument was signed and at- 
tested by two subscribing witnesses. 7 An instrument may be 
partly a deed and partly a will. 8 A deed is not converted into 
a will because it states that it is not to go into effect until after 
the grantor's death. 9 An instrument which grants certain 
land to the husband of the maker for life, and thereafter to 
her child or children, is 1 a deed, and is not testamentary in its 



Ga. SIS; Jacks v. Henderson, 1 
Desaus. Eq. 543. But where it is 
sought to have an informal paper 
declared to be a will, it must be 
proven that it is the act of the de- 
ceased, and that it was executed 
animo testandi: Collins v. Townley, 
6 Green, C. E., 353; Combs v. 
Jolly, 2 Green Ch. 625. And see 
Anderson v. Prior, 18 Miss. 620; 
Frew v. Clarke, 80 Pa. St. 170; 
Brunson v. King, 2 Hill Ch. 483; 



Stein v. North, 3 Yeates, 324; 
Winch v. Brutton, 8 Jur. 1086. 

6 Simon v. Wildt, 84 Ky. 157. 

* Sharp v. Hall, 86 Ala. 110, 11 
Am. St. Rep. 28. 

8 Burlington University v. Bar- 
rett, 22 Iowa, 60, 92 Am. Dec 376. 
And see Evans v. Smith, 28 Ga. 98, 
73 Am. Dec. 751. 

9 Seals v. Pierce, Little & Co., 83 
Ga, 787, 20 Am. St. Rep. 344. 
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character. 1 An instrument does not become a will because it 
contains a clause that it is not to take effect until the grantor's 
death. 2 A father conveyed land to his daughter, reserving 
"to his own use and enjoyment the full interest and estate in 
the above-described property, the rents, issues, and profits 
therof, for and during the time of his natural life, and pro- 
viding that, if his wife should "survive him, then, at his death, 
she shall have for her own use the full right, title, and estate 
in the undivided one-half of the whole of the above-described 
properties, or one-half of the rents, issues, and profits thereof, 
for and during her natural life." It was held that the instru- 
ment was a deed, and vested a present interest in the grantee. 8 
An instrument properly signed, attested, delivered, and re- 
corded was held to be a deed, and not a will, which read : "I 
do at and after my death give to the said O. and W., their 
heirs and assigns, jointly, all the remainder (after the one 
hundred acres to E.) of the land that my said deceased hus- 
band died seised of ; that is, I now give the last above-described 
lands to said O. and W., only reserving my life estate in the 
same." 4 Where a deed is executed, but not delivered, in the 
lifetime of the grantor, purporting to "grant, bargain, sell, and 
convey" to two nieces, for love and affection, an undivided 
half of certain property, and to another the other undivided 
half, in consideration of personal services rendered, and to 
be rendered, by him, and containing the clause, "but in no 
event is this deed to go into effect until after my death," it is 
testamentary in its character. 5 Where a husband, on his 
death bed, executed an instrument, in the form of a deed, con- 
veying all his property to his wife, signed, sealed, and ac- 
knowledged it before a notary, who was in attendance at his 
request, and delivered it to a physician, with instructions that 

iJCauffman v. Ehrlich, 94 Ga. 8 Knowlson v. Fleming, 165 Pa. 

159. • . St. 10. 

8 Wilson v. Carrico, 140 Ind. 533, 4 Worley v. Daniel, 90 Ga. 650. 
49 Am. St Rep. 212. * Donald v. Nesbitt, 89 Ga. 290. 
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it should be kept for his wife until his death, and then record- 
ed, it is a gift by deed, and not an attempted testamentary dis- 
position of the property. The delivery for the use of the wife 
was sufficient. 6 A deed, otherwise in the usual form, does 
not become a deed because it provides that it is not to take 
effect until after the grantor's death. 7 Where an instrument 
which, on its face, is a deed of gift, but, owing to want of de- 
livery, is inoperative, it cannot be admitted to probate as a 
will, in the absence of evidence showing that a testamentary 
disposition was intended. 8 An instrument was held to be a 
will, where two persons executed it "covenanting and agree- 
ing" that whoever of the two "may be the longest lived 
shall be the heir of the other." 9 If an instrument conveys 
property to trustees, it will not be construed as a will, for 
the reason that one of the trusts is for the use by the grantor 
of the property conveyed during his life. 1 In a deed the 
grantor reserved "to himself a life estate in the tract of land 
herein and hereby conveyed to have, use, occupy, and enjoy 
the same during his natural life, and to take and enjoy the 
rents, issues, and profits of the same during his life only." It 
was not held not to be testamentary. 2 A power of revoca- 



«Diefendorf v. Diefendorf, 132 
N. Y. 100. 

7 Jenkins v. Adcock, 5 Tex. Civ. 
App. 466. See, for other cases 
where this question has arisen, 
Owen v. Smith, 91 Ga. 564; Worley 
v. Daniel, 90 Ga. 650; Chrisman v. 
Wyatt, 7 Tex. Civ. App. 40, 26 S. 
W. Rep. 759; Wren v. Coffey, 
(Tex. Civ. App.) 26 S. W. 142; 
Cates v. Cates, 135 Ind. 272; Brom- 
ley v. Mitchell, 155 Mass. 509. 

« Estate of Skerrett, 67 Cal. 585. 

•Evans v. Smith, 28 Ga. 98, 73 
Am. Dec 751. 

1 dimming v. dimming, 3 Ga. 
460. 

* Williams v. Tolbert, 66 Ga. 127. 
Deeds. Vol. 1.— 35 



The court in this case refers to 
the cases of Daniel v. Veal, 32 Ga. 
589, Bass v. Bass, 52 Ga. 531, and 
Nichols v. Chandler, 55 Ga. 369, on 
the same subject. Where a deed of 
gift was inoperative for want of 
delivery, it was held, in Texas, that 
it could operate as a will, and 
would transfer so much of the es- 
tate as the grantor could dispose 
of by will : Crain v. Crain, 21 Tex. 
790. An instrument conveying 
land and personal property "upon 
the following conditions, however, 
and none other, that I reserve the 
right to alter, change, or entirely 
abolish this deed, if I so desire, 
during my life, and that I retain all 
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tion contained in the instrument will not destroy its character 
as a deed or convert it into a will. 8 

§ 310. Complete execution before delivery essential — 
The deed must be completely executed before the delivery of 
it can be effectual to pass the title.*. Therefore, a bill in equity 



of the said property during my life, 
and have the control of the same, 
and that this deed do not take ef- 
fect until after my death, and that, 
after my death, my wife pay all of 
my debts, and the remainder over 
after paying my debts to be hers 
and her assigns forever," was con- 
sidered testamentary: Cunningham 
v. Davis, 62 Miss. 366. See the 
late cases and extensive notes in the 
American State Reports: Wilson 
v. Carrico, 140 IndL 533, 49 Am. St. 
Rep. 213; Wilson v. Wilson, 158 III. 
567, 49 Am. St Rep. 176. See, also, 
for other cases, Moye v. Kittrell, 29 
Ga. 677; Boling v. Boling, 22 Ala. 
326; Cover v. Stein, 67 Md. 499. If 
an instrument passes no present 
interest, is not to become effective 
till the maker's death, and may be 
revoked at pleasure, it is testament- 
ary, although in the form of a 
deed: In re Lautenschlager, 80 
Mich. 285; Frew v. Clarke, 80 Pa. 
St. 170; Daniel v. Hill, 52 Ala. 430; 
Jordan v. Jordan, 65 Ala. 301 ; 
Crocker v. Smith, 94 Ala. 295, 16 
L.R.A. 576; Gillham v. Mustin, 42 
Ala. 365; Rose v. Quick, 30 Pa. St 
225; Sperber v. Easier, 66 Ga. 317; 
Reed v. Hazleton, 37 Kan. 321; 
Frederick's Appeal, 52 Pa. St. 338, 
91 Am. Dec 159; Miller v. Holt, 
68 Mo. 584; Johnson v. Yancey, 
20 Ga. 707, 65 Am. Dec. 646; Hall 
v. Bragg, 28 Ga. 330; Carey v. Den- 



nis, 13 Md 1 ; Millican v. Millican, 
24 Tex. 426. And see, generally, 
Sharp v. Hall, 86 Ala. 110; Massey 
v. Huntington, 118 111. 80; Hinckle 
v. Landis, 131 Pa. St 573; Castor 
v. Jones, 86 Ind. 289; Hart v. Rust, 
46 Tex. 556; Hall v. Burkham, 59 
Ala. 349. 

'Nichols v. Emery, 109 CaL 323. 

4 Burns v. Lynde, 6 Allen, 305; 
Williams v. Sprigg, 6 Ohio St 585; 
McKee v. Hicks, 2 Dev. 379; Brev- 
ard v. Neely, 34 Tenn. (2 Sneed), 
164. See Hicks v. Goode, 12 Leigh, 
479, 37 Am. Dec 677. In Shep. 
Touch. 54, it is said: "Every deed 
well made must be written; i. e,, 
the agreement must be all written 
before the sealing and delivery of 
it; for if a man seal and deliver an 
empty piece of paper or parchment, 
albeit he do there withal give com- 
mandment that an obligation or 
other matter shall be written in it, 
and this be done accordingly, yet 
this is no good deed." This is the 
rule in England: Master v. Miller, 
1 Anstr. 228; Hibblewhite v. Mc- 
Morine, 6 Mees. & W. 200; David- 
son v. Cooper, 11 Mees. & W. 793; 
the earlier case of Texiora v. Ev- 
ans, tried at nisi prius, countenanc- 
ing a different doctrine, being over- 
ruled But see Wiley v. Moor, 17 
Serg. & R. 438, 17 Am. Dec 696; 
Wooley v. Constant, 4 Johns. 54, 4 
Am. Dec. 246; Ex parte Kerwin. 
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may, by a married woman who has signed and sealed a blank 
form of a deed, giving parol authority to fill it up, so as to 
convey her rights of dower and homestead in the land of her 
husband, be maintained after the instrument has been filled 
up in her absence, and signed and delivered by her husband, 
to compel the person whom the deed names as grantee to re- 
convey her estate in the premises. Her right to relief, it 
seems, is not affected by the fact that she gave her assent when 
informed that the deed had been filled up in conformity to her 
authority, or by the fact that the grantee, relying upon the 
validity of the instrument, has furnished supplies to the fam- 
ily, or rendered services to her husband. 6 Mr. Justice Chap- 
man reviews the authorities in Massachusetts and elsewhere 
upon this question, and observes : "When the paper was de- 
livered, it had no validity or meaning. The filling of the 
blanks created the substantial parts of the instrument itself, 
as much so as the signing or sealing. If such an act can be 
done under a parol agreement, in the absence of the grantor, 
its effect must be to overthrow the doctrine that an authority 
to make a deed must be given by deed. We do not think that 
such a change of the ancient common law has been made in 
this commonwealth, or that the policy of our legislation favors 
it, or that sound policy would dictate such a change. Our stat- 
utes which provide for the conveyance of real estate by deed, 
acknowledged and recorded, and for the acknowledgment and 
recording of powers of attorney for making deeds, are evi- 
dently based on the ancient doctrines of the common law re- 
specting the execution of deeds; and a valuable and important 
purpose which these doctrines still serve is to guard against 
mistakes which are likely to arise out of verbal arrangements 
from misunderstandings and defect of memory, even where 
there is no fraud If this method of executing deeds 

8 Cowen, 118; Parker v. Hill, 8 6 Burns v. Lynde, 6 Allen, 305. 

Met 447; Adams v. Frye, 3 Met 

103. 
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is sanctioned, it will follow that, though the defendant has a 
regularly executed deed, yet it remains to be settled by parol 
evidence whether he ought to have been the grantee, what land 
should have been described, whether the deed should have been 
absolute or conditional, and, if conditional, what the terms of 
the condition should have been. To leave titles to real estate 
subject to such disputes would subject them to great and need- 
less insecurity." 6 

§ 311. Right to rent. — The right to receive rents is 
one of the appurtenances of an estate. Where the land con- 
veyed is under lease, the grantee, after the execution and de- 
livery of the deed, is entitled to the accruing rent, unless such 
rent or the right to collect it is reserved to the grantor. But 
it is not necessary that this reservation by the grantor should 
appear upon the face of the deed. 7 The subject is more elabor- 
ately discussed in the chapter on the principles of construction 
to which the reader is referred. 8 



•Burns v. Lynde, supra. See, 
also, Hudson v. Revett, 5 Bing. 
368; Eagleton v. Gutteridge, 11 
Mees. & W. 466; Smith v. Crooker, 
5 Mass. 538. The execution of a 
deed includes its delivery; hence, 
where a probate judge adjudicates 
that the execution of a deed has 
been duly proved, this is a judicial 



determination of the fact of de- 
livery; and is not subject to collat- 
eral impeachment: Redman v. Gra- 
ham, 80 N. C 231. For a valuable 
collection of authorities of what 
constitutes delivery, see Vaughan v. 
Goodman, 94 Ind. 191. 

7 Neil v. Chessen, 15 Bradw. 
(.111.) 266. 

•See §§ 862a-S62c. post 
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§ 312. Definition of an escrow. 
312a. The escrow agreement need 
not be in writing. 

313. Deed must be executed — 

Delivery the only differ- 
ence between deed and 
escrow. 

313a. Awaiting settlement of title 
to land. 

314. Delivery to the grantee can- 

not operate as an escrow. 
314a. Deed temporarily intrusted 
to grantee. 

315. Conditional deed. 

316. Delivery to grantee's agent. 

317. Deed placed in grantee's 

hand for transmission to 
another. 

317a. Notice of deed in escrow. 

318. Some condition to be per- 

formed before delivery. 
318a. Conditions violating vend- 
or's contract. 
• 319. Whether an escrow or a 
present deed. 

320. Materiality of distinction. 

321. Grantee must perform con- 

dition before entitled to 
delivery. 



§ 322. Escrow delivered without 
authority or obtained 
fraudulently passes no 
title. 

323. Legal title until perform- 

ance of condition is in 
grantor. 

324. Not an escrow if grantor 

retains the right of con- 
trol. 

325. Voluntary conveyance. 

326. Comments. 
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328. At what time title passes. 
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330. Lien of attachment or judg- 

ment upon land prior to 
second delivery. 
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332. No particular form of de- 
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§ 312. Definition of an escrow. — A delivery may be 
made to a third person conditional on the performance of an 
act or the happening of an event, whereupon it is to be deliv- 
ered to the grantee. Such delivery to a third person is called 
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an escrow. "The delivery of a deed as an escrow is said to 
be when one doth make and seal a deed, and deliver it unto a 
stranger until certain conditions be performed, and then be de- 
livered to him to whom the deed is made to take effect as his 
deed. And so a man may deliver a deed, and such delivery is 
good. But in this case, two cautions must be heeded; first, 
that the form of the words used in the delivery of a deed in 
this manner be apt and proper; second, that the deed be de- 
livered to one who is a stranger to it, and not to the party him- 
self to whom it is made." 1 Another definition given is : "A 
writing sealed and delivered to a stranger (i. e., a person not 
a party to it), to be held by him until certain conditions be 
performed, and then to be delivered to take effect as a deed. 
It is said that to make the writing an escrow, the word 'escrow' 
must be used in delivering it, but whether this is so at the 
present day is doubtful. ,, 8 



1 Shep. Touch. 58. An escrow is 
a deed delivered to some third per- 
son, to be by him delivered to the 
grantee on the happening of some 
condition precedent by the grantee 
or another, or the happening of 
some event: Anderson v. Good- 
win, 125 Ga. 663, 54 S. R 679; 
(citing) Duncan v. Pope, 47 Ga. 
451. For other definitions of an 
escrow, see Murphy v. Greybill, 34 
Pa. Super. Ct 339; Bronx Inv. Co. 
v. Nat. Bank of Commerce, 47 
Wash. 566, 92 Pac. 380; Masters 
v. Clark, 87 Ark. 191, 116 S. W. 
186. See, also, Thoraldsen v. 
Hatch, 87 Minn. 168, 91 N. W. 467, 
quoting text definition with approv- 
al. 

2 Rapalje & Lawrence Law Diet, 
tit. Escrow. For other definitions, 
see Raymond v. Smith, 5 Conn. 
559; James v. Vanderheyden, 1 
Paige, 387. To constitute a deed 



an escrow, it is not essential that 
it should be expressly so declared, 
as it will be an escrow whenever 
delivered to another to be deliv- 
ered to the grantee, awaiting the 
performance of a condition or the 
occurrence of an event: Gaston v. 
Portland, 16 Or. 255; Bank v. Bail- 
hache, 65 Cal. 327; Harkreader v. 
Clayton, 56 Miss. 383, 31 Am. Rep. 
369; Jackson v. Sheldon, 22 Me. 
569; Evans v. Gibbs, 6 Humph. 405; 
Webster v. King's Co. Trust Co„ 
145 N. Y. 275; State Bank v. Ev- 
ans, 15 N. J. L. 155, 28 Am. Dec. 
400; White v. Bailey, 14 Conn. 271. 
See, also, Hillhouse v, Pratt, 74 
Conn. 113, 49 Atl. 905; Davis v. 
Clark, 58 Kan. 100, 48 Pac. 563; 
Guild v. Althouse, 71 Kan. 604, 81 
Pac. 172. But when the grantee 
accepts a deed as a present opera- 
tive conveyance to secure money 
advanced, it is not a delivery in 
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§ 312a. The escrow agreement need not be in writing. 
— It is well settled that the condition upon which the deed 
is delivered in escrow may be proved by parol evidence. The 
statute of frauds has no application to such an agreement, 
ordinarily, nor is it affected by the rule of evidence which pro- 
hibits a written contract from being contradicted or varied by 
parol evidence. On this subject the Supreme Court of New 
York observes: "The condition upon which a deed is deliv- 
ered in escrow may be expressed in writing or rest in parol, 
or be partly in writing and in part oral. The rule that an in- 
strument or contract made in writing inter partes must be 
deemed to contain the entire agreement or understanding has 
no application." * To similar effect is the language of the 
Supreme Court of California : "But it is said there was noth- 
ing in writing authorizing Cox to hold or deliver the deed. 
There is nothing in the statute which requires this to be in 
writing. The statute only requires a note or memorandum in 
writing as evidence of the contract. Nothing in it has refer- 
ence to any arrangement for the delivery of the deed in es- 
crow, or its subsequent delivery by the party so holding it 
to the grantee." 4 These principles are well established by the 
authorities. 5 But of course where the escrow agreement is 



escrow : Whelan v. Tobener, 71 Mo. 
App. 361. The word "escrow" is 
unnecessary. No particular form 
is required to constitute an escrow: 
Bronx Inv. Co. v. Nat. Bank of 
Commerce, 47 Wash. 566, 92 Pac 
380, 16 Cyc 564. 

* Stanton v. Miller, 58 N. Y. 
203. 

* Cannon v. Handley, 72 Cal. 133, 
13 Pac 315. 

5 Manning v. Foster, 49 Wash. 
541, 18 L.R.A.(N.S.) 337, 96 Pac. 
233; Wittenbrock v. Cass, 110 Cal. 
1, 42 Pac 300; Ryan v. Cooke, 172 
III. 302, 50 N. E. 213; McCormick 



Harvesting Mach. Co. v. Morlan, 
121 Iowa, 451, 96 N. W. 976; Lewis 
v. Prather, (Ky.) 21 S. W. 538; 
Taft v. Taft, 59 Mich. 198, 26 N. 
W. 426, 60 Am. Rep. 291; Dike- 
man v. Arnold, 71 Mich. 656, 40 N. 
W. 42; Fulton v. Priddy, 123 Mich. 
298, 82 N. W. 65, 81 Am. St. Rep. 
201; Francis v. Francis, 143 Mich. 
300, 106 N. W. 864; Tharaldson v. 
Everts, 87 Minn. 168, 91 N. W. 467; 
Gregory v. Littlejohn, 25 Neb. 368, 
41 N. W. 253; Fred v. Fred, (N. 
J.) 50 Atl. 776; Gaston v. Port- 
land, 16 Ore. 255, 19 Pac. 127; 
Sweet v. Stevens, 7 R. I. 375; Nic- 
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itself in writing and is not ambiguous, nor uncertain, parol 
evidence is inadmissible to modify or vary its terms. 6 And 
if the instrument itself shows upon its face that it was not de- 
livered in escrow, parol evidence will not be admitted to show 
that it was intended as an escrow. 7 

§ 313. Deed must be executed — Delivery the only dif- 
ference between deed and escrow. — The only particular in 
which a deed differs from an escrow is in its delivery. In all 
other respects both are the same. It follows, therefore, that 
the deed must be complete, every act required to be performed 
in order that the present title may pass to the grantee must 
be performed, and the deed must be in a condition to be de- 
livered to the grantee upon the performance of the stipulated 
condition. Not only are sufficient parties, a proper subject- 
matter, and a consideration required, but also an actual con- 
tract by the parties. In other words, the grantor must have 
sold and the grantee must have purchased the land ; for a pro- 
posal to sell or a proposal to buy, although it may be stated 
in writing, is not sufficient. An actual contract of sale on one 
side, and of purchase on the other, is just as requisite as the 
execution of the instrument by the grantor to make it an 
escrow. The minds of the parties must have met, the terms 
must have been assented to, and both parties must have agreed 
upon the instrument as a conveyance of the land, which would 
then have been delivered by the grantor and received by the 
grantee, were it not for the agreement that it should be de- 
posited with some third person to be retained by him until the 
performance of a specified condition by the grantee, and to 
be delivered thereupon to the grantee. Though the instru- 

hols v. Oppermann, 6 Wash. 618, Co., 23 Wash. 425, 63 Pac. 207; 

34 Pac. 162; Bronx Inv. Co. v. Nat. Manning v. Foster, {supra) dicta. 

Bank, 47 Wash. 566, 92 Pac. 380; 'Martin v. Witty, 104 Mo. App. 

Campbell v. Thomas, 42 Wis. 437, 262, 78 S. W. 829. 
24 Am. Rep. 427. 
« Pacific etc. Bank v. S. F. Bridge 
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merit executed by the proposed grantor is in form a deed, yet 
until both parties have definitely assented to the contract, it 
is neither a deed nor an escrow ; and as long as the proposals 
for sale or purchase are pending, it makes no difference 
whether the nominal grantor retains possession of the instru- 
ment, or it is placed in the hands of a third person. In either 
case it is ineffectual as a deed or an escrow. 8 

§ 313a. Awaiting settlement of title to land. — It is 
essential to a valid delivery in escrow that there should be an 
actual contract of sale on one side, and of purchase on the 
other, to which both parties have definitely given their assent. 
If a deed is deposited with a third person, by one of the par- 
ties to a contract, for the exchange of lands to be delivered 
to the other contracting party as soon as the question of title 
to the land shall have been determined satis iactorily to the 
contracting parties, the delivery cannot be considered as a valid 
delivery in escrow. 9 The custodian of the deed in such a case 
is a mere depositary subject to the orders of the grantor. 1 

§ 314. Delivery to the grantee cannot operate as an 
escrow. — A deed cannot be delivered to the grantee as an 
escrow. If it be delivered to him, it becomes an operative 
deed, freed from any condition not expressed in the deed it- 
self, 2 and it will vest the title in him, though this may not have 



•Fitch v. Bunch, 30 Cal. 209; 
Hubback v. Ross, 96 Cal. 426; Ev- 
ans v. Gibbs, 6 Humph. 405. See 
Clark v. Campbell, 23 Utah, 569, 
54 LRA. 508, 65 Paa 496, 90 Am. 
St. Rep. 716, quoting text on this 
subject-matter with approval : 16 
Cyc. 562. To constitute a deed an 
escrow it is essential that "there 
must at least be a delivery of the 
deed, which implies the intent that 
it shall becon._ at once operative 
either absolutely or conditionally": 
Kenney v. Parks, 137 Cal. 527, 70 



Pac. 557, citing Wheelwright v. 
Wheelwright, 2 Mass. 447, 3 Am. 
Dec. 69; Black v. Sharkey, 104 Cal. 
279; Denis v. Velati, 96 Cal. 223. 

• Miller v. Sears, 91 Cal 282, 25 
Am. St Rep. 176. As to the effect 
of depositing a deed with an agent 
to await the arrival of money from 
the grantee, see Wier v. Ba*.dorf, 24 
Neb. 83. 

iSee § 273 a, ante. 

2 Williams v. Higgins, 69 Ala. 
517; McCann v. Atherton, 106 111. 
31; Fairbanks v. Metcalf, 8 Mass, 
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been contemplated when the delivery was made and may be con- 



230; Ward v. Lewis, 4 Pick. 520; 
Moss v. Riddle, 5 Cranch, 351, 3 
L. ed. 123; Worrall v. Munn, 5 
N. Y. (1 Seld.) 229, 55 Am. Dec. 
330; Duncan v. Pope, 47 Ga. 445; 
Miller v. Fletcher, 27 Gratt. 403, 
21 Am. Rep. 356; Blake v. Fash, 44 
111. 305; Gilbert v. North Ameri- 
can F. Ins. Co., 23 Wend. 43, 35 
Am. Dec. 543 ; Black v. Stevens, 13 
N. J. 458; M. & Ind. Plank Road 
Co. v. Stevens, 10 Ind. 1 ; Herdman 
v. Bratten, 2 Har. 396; State v. 
Crisman, 2 Ind. 126; Graves v. 
Tucker, 18 Miss. 9; Jordan v. Pol- 
lock, 14 Ga. 145; Fuller v. Hollis, 
57 Ala. 435; State v. Thatcher, 41 
N. J. L. 403, 32 Am. Rep. 225; 
Brown v. Reynolds, 5 Sneed, 639; 
Brown v. State, 18 Tex. App. 326; 
Berry v. Anderson, 22 Ind. 36; 
State v. Potter, 63 Mo. 212, 21 Am. 
Rep. 440; Jones v. Shaw, 67 Mo. 
667; Mossman v. Holcher, 49 Mo. 
87; Truman v. McCollum, 20 Wis. 
360; East Texas F. Ins. Co. v. 
Clarke, 1 Tex. Civ. App. 238; Lott 
v. Kaiser, 61 Tex. 665; Heffron v. 
Cunningham, 76 Tex. 312; Benoit 
v. Schneider, 47 Ind. 13; Foley v. 
Cowgill, 5 Blackf. 18, 32 Am. Dec 
49; Murray v. Kimball, 10 Ind. 
App. 141; Stewart v. Anderson, 59 
Ind. 375; Roche v. Roanoke Class- 
ical Seminary, 56 Ind. 198; Berry v. 
Anderson, 22 Ind. 36; McAllister 
v. Mitchener, 68 Miss. 672; Fire- 
man's Ins. Co. v. McMillan, 29 Ala. 
147; Cherry v. Herring, 83 Ala. 
458; Shelby v. Tardy, 84 Ala. 327; 
Williams v. Higgins, 69 Ala. 517; 
Hargrave v. Melbourne, 86 Ala. 
270; Johnson v. Branch, 11 Humph. 
521; Prutsman v. Baker, 30 Wis. 



644, 11 Am. Rep. 592; Dawson v. 
Hall, 2 Mich. 390; Beers v. Beers, 
22 Mich. 42; Watson v. Hurt, 6 
Gratt 633; Towner v. Lucas, 13 
Gratt. 705; Fitch v. Bunch, 30 Cal. 
208; Richmond v. Morford, 4 
Wash. St. 337; Glenn v. Hill, 11 
Wash. St. 541; Campbell v. Jones, 
52 Ark. 493, 6 L.R.A. 783; Hub- 
bard v. Greeley, 84 Me. 340, 17 
L.R.A. 511, 24 Atl. Rep. 799; Day 
v. Lacasse, 85 Me. 242, 27 Atl. Rep. 
124; Raymond v. Smith, 5 Conn. 
555; Shoenberger v. Hackman, 37 
Pa. St 87; Ha worth v. Norris, 28 
Fla. 763, 10 So. Rep. 18; Loubat v. 
Kipp, 9 Fla. 60; Southern Life Ins. 
Co. v. Cole, 4 Fla. 359; Resor v. 
Ohio & M. R. Co., 17 Ohio St. 139; 
Gaston v. Portland, 16 Or. 255 ; Brit- 
tain v. Work, 13 Neb. 347; Gibson 
v. Partee, 2 Dev. & B. 530; Well- 
born v. Weaver, 17 Ga. 267, 63 Am. 
Dec. 235; Blewett v. Front St Ry. 
Co., 51 Fed. Rep. 625, 2 C. C A. 
415, 7 U. S. App. 285; Stevenson 
v. Crapnell, 114 111. 19, 28 N. E. 
Rep. 379; Weber v. Christen, 121 
111. 91, 2 Am. St Rep. 68, 11 N. E. 
Rep. 893; Marshall Co. High 
School v. Iowa Evangelical Synod, 
28 Iowa, 360; Carler v. Moulton, 
51 Kan. 9, 20 L.R.A. 309, 37 Am. 
St. Rep. 259. But see Brackett v. 
Barney, 28 N. Y. 333. The case of 
Brackett v. Barney, supra, was cit- 
ed in Minah Consolidated Min. Co. 
v. Briscoe, 47 Fed. Rep. 276, which 
see. Delivery in escrow cannot be 
made to the grantee: Larsh v. 
Boyle, 36 Colo. 18, 86 Pac. 1000; 
Mays v. Shields, 117 Ga. 814, 45 
S. E. 68; Anderson v Goodwin, 
125 Ga. 663, 54 S. E. 679; Ryan 
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trary to the intention of the parties. 8 One of the grounds 
upon which this rule is based is that parol evidence is inad- 
missible to show that the deed was to take effect upon condi- 
tion. "A deed" says Mr. Justice Harris, "can only be deliv- 
ered as an escrow to a third person. If it be intended that it 
shall not take effect, until some subsequent condition shall be 
performed, or some subsequent event shall happen, such con- 
dition must be inserted in the deed itself, or else it must be 
delivered to the grantee. Whether a deed has been delivered 
or not is a question of fact upon which, from the very nature 
of the case, parol evidence is admissible. But whether a deed, 
when delivered, shall take effect absolutely or only upon the 
performance of some condition not expressed therein, cannot 
be determined by parol evidence. The deed in this case being 
absolute upon its face, and having been delivered to the grantee 
himself, took effect at once. It could not have been delivered 
to take effect upon the happening of a future contingency, for 
this would be inconsistent with the terms of the instrument 
itself. Without regard, therefore, to any understanding which 
may have existed at the time the deed was delivered, it must 
be held to be an absolute conveyance, operative from that 



v. Cooke, 172 111. 302, 50 N. E. 213; 
Fletcher v. Shepherd, 174 111. 262, 
51 N. E 212; Russell v. Mitchell, 
223 111. 438, 79 N. E. 141 ; Benner 
v. Bailey, 234.111. 79, 84 N. E. 638; 
Ryan v. Cooke, 68 111. App. 592; 
McGee v. Allison, 94 Iowa, 527, 63 
N. W. 324; Dyer v. Skadan, 128 
Mich. 348, 87 N. W. 277, 92 Am. 
St Rep. 461 ; Bond v. Wilson, 129 
N. C. 325, 40 S. E. 179; McClendon 
v. Brockett, 32 Tex. Civ. App. 150, 
73 S. W. 854; Virginia etc. Co. v. 
Patterson, 104 Va. 189, 51 S. E. 
157. Parol evidence is indamissible 
to show that the delivery to the 
grantee of a deed absolute on its 
race was in fact conditional : Whit- 



ney v. Dewey, 10 Idaho, 633, 69 
L.R.A. 572, 80 Pac. 1117, (quot- 
ing text) ; Wilbur v. Grover, 140 
Mich. 187, 103 N. W. 583; Nolan 
v. Garrison, 151 Mich. 138, 115 N. 
W. 58. See, also, Blake v. Ogden, 
223 111. 204, 79 N. E. 68; Tabor v. 
Tabor, 136 Mich. 256, 99 N. W. 4; 
Richmond v. Morford, 4 Wash. 337, 
30 Pac. 241, 31 Pac. 513; Newman 
v. Baker, 10 App. D. C. 187; Bieber 
v. Gaus, 24 App. (D. C.) 517. 

8 Braman v. Bingham, 26 N. Y. 
483, 491; Worrall v. Munn, 5 N. 
Y. (1 Seld.) 229, 55 Am. Dec 330; 
Gilbert v. N. A. F. Ins. Co., 23 
Wend. 45, 55 Am. Dec 543. 
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time." * If a grantor delivers a deed to the grantee upon an 
agreement that the latter will return it to the grantor on his 
return from a contemplated journey, if he should return safe- 
ly, the delivery does not constitute an escrow. 6 

§ 314a. Deed temporarily intrusted to grantee. — It is 
true, doubtless, that many cases may be found in which man- 
ual custody of the deed has been intrusted to the grantee tem- 
porarily and in which parol evidence was admitted to show 
that no delivery was intended, but such cases do not affect the 
rule stated in the preceding section. When examined and 
analyzed, they, as said by the Supreme Court of Michigan, 
will be found to be, "we think, cases in which there was no in- 
tent that the deed should take effect ultimately without any 
further act on the grantor's part if the condition upon which 
it was delivered should be performed." 8 But in order to 
justify the application of the principle under discussion it is 
necessary that there should be a delivery of the deed under 



4 In Lawton v. Sager, 11 Barb. 
349, 351. But see Bibb v. Reid, 3 
Ala. 88. It is necessary in order 
that the delivery of a deed should 
operate as an escrow that it be 
made to a stranger and not to the 
grantee, "for if one make a deed 
and deliver it to the party to whom 
it is made as an escrow upon cer- 
tain conditions, in such case, let the 
form of words be whatever it i.iay, 
the delivery is absolute, and the 
deed will take effect presently, and 
the party to whom it is delivered 
is not bound to perform the condi- 
tion": Fairbanks v. Metcalf, 8 
Mass. 230. "The term 'escrow* was 
originally applied to a deed but was 
extended first to sealed obligations, 
then to written contracts in general 



and it has been usually held that 
if the instrument be delivered into 
the manual possession of the gran- 
tee it cannot operate as an escrow, 
though the parties may have both 
intended that it should. It will in 
such case take effect discharged of 
the condition": Alexander v. 
Wilkes, 79 Tenn. (11 Lea.) 221, 
225. A deed delivered to the gran- 
tee himself to take effect upon the 
occurrence of certain facts cannot 
be called an escrow : Jordan v. Pol- 
lock, 14 Ga. 145. 

6 Braman v. Bingham, 26 N. Y. 
483. 

e Wipfler v. Wipfler, 153 Mich. 
18, 16 L.RJUN.S.) 941, 116 N. 
W. 544 
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such circumstances as to evince an intent that it is to "become 
at once operative, either absolutely or conditionally." 7 

§ 315a. Conditional deed. — But this principle that a 
deed intended as an escrow cannot be delivered to the grantee, 
properly is applicable to deeds which are upon their face com- 
plete contracts requiring nothing but delivery to make them 
perfect, according to the intention of the parties, and has no 
application to deeds which show upon their face the necessity 
of the performance of something besides delivery to make, 
agreeably to the intention of the parties, competent and per- 
fect contracts. 8 

§ 316. Delivery to grantee's agent. — A delivery to the 
agent or attorney of the grantee has the same effect as a de- 
livery to the grantee personally. 9 A deed so delivered can- 
not be an escrow. 1 A delivery of a deed with the intention 



*Kenney v. Parks, 137 Cal. 527, 
70 Pac. 556; Wilson v. Wilson, 158 
111. 567, 41 N. E. 1007, 49 Am. St. 
Rep. 176. See, also, Elliott v. Mur- 
ray, 225 111. 107, 80 N. E. 77; Bunn 
v. Stuart, 183 Mo. 375, 81 S. W. 
1091 ; Holbrook v. Truesdell, 90 N. 
Y. Supp. 911, 100 App. Div. 9; 
Haviland v. Haviland, 130 Iowa, 
611, 5 L.R.A.(N.S.) 281, 105 N. W. 
354. 

*WendIinger v. Smith, 75 Va. 
309, 40 Am. Rep. 727. See, also, 
Shelby v. Tardy, 84 Ala. 327; 
Brackett v. Barney, 28 N. Y. 333. 

9 This section was cited approv- 
ingly in Ash ford v. Prewitt, 102 
Ala. 264, 48 Am. St. Rep. 37. The 
deed cannot be delivered in escrow 
to the agent of the parties: Dixon 
v. Bristol etc. Bank, 102 Ga. 461, 
31 S. E. 96, 66 Am. St. Rep. 193; 
Anderson v. Goodwin, 125 Ga. 663, 



54 S. E. 679; Bond v. Nelson, 129 
N. C. 325, 40 S. E. 179. 

1 Duncan v. Pope, 47 Ga. 445 ; 
Wight v. Shelby etc. R. R. Co., 16 
B. Mon. (Ky.) 4, 63 Am. Dec. 522; 
Pratt v. Holman, 16 Vt. 530; Stew- 
art v. Anderson, 59 Ind. 375 ; Wor- 
rall v. Munn, 5 N. Y. 229, 55 Am. 
Dec. 330; Day v. Lacasse, 85 Me. 
242; Cincinnati W. & Z. R. Co. v. 
Iliff, 13 Ohio St 235; Murray v. 
Kimball, 10 Ind. 141; Hubbard v. 
Greeley, 84 Me. 340, 17 L.R.A. 511; 
Price v. Pittsburgh Ft. W. & C. R. 
R. Co., 34 III. 13; Deardorff v. 
Foresman, 24 Ind. 481. But see 
Merchants' Ins. Co. of New Or- 
leans v. Nowlin, (Tex.) 56 S. W. 
198. "A deed to be delivered in 
escrow must be delivered to a 
stranger, to be by him delivered 
upon the happening of some con- 
tingency or upon the performance 
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of passing the title, made to an officer of a corporation, is a 
delivery to the corporation itself, if it be done for the use and 
benefit of the corporation. But a deed may be delivered to 
an officer of a corporation, to take effect as an escrow upon 
the performance of a condition, as there is no such personal 
identity between a corporation and its officers as will prevent 
a delivery to the latter as an escrow. 2 Where a perfectly exe- 



of some condition and the deed be- 
comes effectual as a delivered in- 
strument only upon such second de- 
livery. It cannot he delivered in 
escrow to the agent or attorney of 
the grantor, because the possession 
of the grantor's agent or attorney 
is the grantor's possession, and re- 
vocable by him. Nor to the agent 
or attorney of the grantee, for 
then it is equivalent to a delivery 
to the grantee himself": Day v. 
Lacasse, 85 Me. 242, 27 Atl. 124. 

8 Southern Life Ins. etc Co. v: 
Cole, 4 Fla. 359; Bank of Healds- 
burg v. Bailhache, 65 Cal. 326. See, 
also, Ashford v. Prewitt, 102 Ala. 
264, 48 Am. St. Rep. 37; Price v. 
Pittsburgh Ft W. & C. R. R. Co., 
34 111. 13; Cincinnati W. & Z. R. R. 
Co. v. Iliff, 13 Ohio St 235. In 
the former case the opinion of the 
court was delivered by Thompson, 
J., who said (p. 373): "The ap- 
pellants, however, plant themselves 
upon an alleged delivery of the 
deeds to the Southern Life Insur- 
ance and Trust Company, its ac- 
ceptance of them as valid instru- 
ments, and an alleged credit to 
Tooke, as conclusive of their right 
to the decree of foreclosure prayed 
for. And first, as to the delivery 
of the deeds: Delivery of a deed 
is a matter in pais, and there is no 
doubt that the possession of a deed 



by" the grantee, acknowledged by 
the grantor for record, is evidence 
of delivery, but the authorities cit- 
ed do not make it more than prima 
facie evidence of the fact. It is, 
even in a court of law, susceptible 
of explanation or rebuttal The 
grantor may show that such pos- 
session is the result of fraud, mis- 
take, or accident: 2 Greenl. Ev. 
§ 297, and authorities cited in the 
margin. But what is the evidence 
of delivery in the case before us? 
On the part of the appellants, there 
is nothing more than the prima 
facie case made hy the possession 
of the deeds. On the part of the 
respondent, there is the express de- 
nial of the answer, which is re- 
sponsive, not only to the allega- 
tions of the bill, but to the special 
interrogatory addressed to him. 
The explanation which he gives as 
to the manner in which the com- 
pany became possessed of the deeds 
is perfectly consistent with the con- 
tract proved, of which the execu- 
tion of the deeds was an integral 
part The respondent executed the 
instruments and deposited them 
with the cashier or other officer of 
the company, at its office, the place 
where the execution of the contract 
was to be finally consummated, so 
far as the respondent was inter- 
ested, to wit: The transfer of the 
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cuted deed of release is delivered to a known agent of the re- 
leasee, it is in law a delivery to the principal, and it is imma- 
terial by what verbal stipulations or conditions its delivery was 



shares, which to be full and per- 
fect must be made on the books 
of the corporation, there to be 
ready for the final completion. It 
is said that delivery to an officer 
or servant of a corporation is de- 
livery to the corporation. To this 
we assent, with the addition that 
such delivery is for the use and 
henefit of the corporation, and with 
intent to pass an absolute property 
or interest in the deed delivered, 
and the rule would be the same if 
the delivery should be made to a 
mere stranger. We do not think 
that there is such a personal iden- 
tity between the corporation and its 
officers that a deed may not be 
placed in the hands of the latter 
as an escrow until the performance 
of some condition, etc. Whether 
there was any formal notification 
by words or not, at the time of the 
deposit or delivery to the officers 
of the company, that it was to op- 
erate as an escrow, is not, it seems, 
material. In Bowker v. Burdekin, 
11 Mees. & W. 145, Parke, B., says : 
1 take it now to be settled, though 
the law was otherwise in ancient 
times, as appears by Sheppard's 
Touchstone, that in order to con- 
stitute the delivery of a writing as 
an escrow, it is not necessary that 
it should be done by express words, 
but you are to look at all the facts 
attending the execution— to all that 
took place at the time, and to the 
result of the transaction; and, 
therefore, though it is in form an 
absolute delivery, if it can be rea- 



sonably inferred that it was deliv- 
ered not to take effect as a deed 
till a certain condition was per- 
formed, it will nevertheless operate 
as an escrow/ We find no suf- 
ficient proof of the delivery of the 
deeds in question. The presump- 
tion of a delivery, as an independ- 
ent and substantive contract, is re- 
pelled, not only by the answer, but 
by the proof of the contract which 
was in fact made, and of which 
the deeds were but an integral part ; 
a contract of which the company 
had full notice, for it was not an 
unimportant party thereto. It must 
be borne in mind that this court is 
now sitting as a court of equity, 
which regards not the circum- 
stances or outward ceremonial, but 
the substance of the act, and, there- 
fore, we think that if the respond- 
ent had entered the parlor of the 
company, the president and direc- 
tors being there in session, and by 
the most formal act had delivered 
the deeds in question to the head 
of the corporation, stating the cir- 
cumstances under which and to ac- 
complish which they were executed, 
we should be compelled to regard 
it as a delivery, to take effect only 
on the final consummation of the 
contract In Flagg v. Mann, 2 Sum. 
510, that learned jurist, Justice 
Story, says: Though there is a 
technical difficulty in the suggestion 
of the delivery of the deed to the 
grantee as an escrow, yet a court 
of equity will not govern itself ex- 
clusively by technical principles of 
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accompanied, as to its operation after delivery, it will, not- 
withstanding, be operative from the time of its delivery. It 
is not, however, an inevitable conclusion that the mere deliv- 
ery of manual possession is a valid delivery of the deed. If 
the acceptance of an agency from both parties will involve no 
violation of duty to either, the releasor may make the agent 
of the releasee his own agent for the purpose of holding the 
deed as an escrow, and returning it to him in case a stipulated 
condition is not performed. The rule that a delivery to an 
agent of the grantee is equivalent to a delivery to the grantee 
himself would not apply in such a case, because there is not 
that personal identity between the releasee and his agent, upon 
which the reason for the rule depends. 8 A grantor may make 
the agent of the grantee, it is conceded, his own agent for 
the purpose of holding the deed and returning it to him in 
case a condition agreed upon is not performed. 4 An agent 
may become custodian of an escrow where, under the circum- 
stances of the case, such fact involves no violation of duty 
as agent of the grantee to do so. Upon this principle there is 
no such personal identity between a corporation and its officers 
that a deed made by a corporation may not be delivered to an 
officer in escrow. 5 And an escrow will not be transformed 
into a deed where the delivery is made to the attorney of the 
grantee if the character of the delivery negatives its being a 



law where the intentions of the par- 
ties will be thereby defeated.' It 
requires, however, he says, clear ev- 
idence of what the intention is, 
and whether it will be so defeated ; 
otherwise the rule of law must pre- 
vail. In this case we are perfectly 
satisfied of the intentions of iSe 
parties, and that if the possession 
of the deeds by the company be 
regarded as an absolute technical 
delivery, the intention of the party 
will be frustrated and defeated." 



See Millership v. Brookes, 5 Hurl. 
& N. 797. 

8 Cincinnati, Wilmington etc R. 
R. Co. v. Iliff, 13 Ohio St 235. See, 
also, Southern L. Ins. Co. v. Cole, 
4 Fla. 359; Price v. Pittsburgh H. 
W. & C. R. R. Co., 34 111. 13; Wat- 
kins v. Nash, L. R. 20 Eq. 262; 
Weir v. Batdorf, 24 Neb. 83. 

*Ashford v. Prewitt, 102 Ala. 
264, 48 Am. St. Rep. 37. 

5 Blair v. Security Bank of Rich- 
mond, 103 Va. 762, 50 S. E. 262. 
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delivery to the grantee. 6 Parol evidence is inadmissible to 
defeat a deed which is absolute on its face, and delivered by 
the grantor to the grantee as an escrow to take effect on the 
performance of a condition. In such a case, the condition is 
void and the title vests in the grantee immediately upon the 
delivery of the deed. 7 



6 Dixon v. Bristol Sav. Bank, 102 
Ga. 461, 31 S. K 96, 66 Am. St 
Rep. 193. In this case the court 
referring to the rule that a grantor 
may not deliver the deed to the 
agent of the grantee as an escrow 
says: "The rule laid down ap- 
plies where the delivery is made 
to the agent of the grantee as such 
agent, but has no application where 
the depositary is, though an agent 
or attorney of the grantee, yet not 
an agent to procure the conveyance 
and the delivery is to him as agent 
of both parties." 

'Dorr v. Midelburg, 65 W. Va. 
778, 23 L.R.A.(N.S.) 987, 65 S. E. 
97, citing the above section. On 
this point the court said: "The 
question is thus presented: Can a 
deed for land, absolute on its face, 
be delivered by grantor to grantee 
as an escrow or upon a parol con- 
dition? The general rule, founded 
on the ancient common-law defini- 
tion of an escrow, is that it cannot 
be so delivered; that such a con- 
dition is void, and that the title 
passes absolutely to the grantee: 
16 Cyc Law & Proc. p. 571 ; Miller 
v. Fletcher, 27 Gratt. 403, 405, 21 
Am. Rep. 356; Hicks v. Goode, 12 
Leigh, 479, 490, 37 Am. Dec. 677; 
Lyttle v. Cozad, 21 W. Va. 183, 
200, 201; Whitney v. Dewey, 10 
Idaho, 633, 69 L.R.A. 572, 581, 80 
Pac. 1117, 16 Am. Dig. Century ed. 
Deeds. Vol. 1.— 36 



3124, cols. 153-155, and many cases 
there cited; 1 Devlin, Deeds, 314. 
In 16 Am Dig. supra, our own case 
of Newlin v. Beard, 6 W. Va. 110, 
is cited for the contrary doctrine; 
and in Lyttle v. Cozad, supra, 
Judge Green, at page 201, referring 
to the views of Judge Staples, as 
expressed in Miller v. Fletcher, su- 
pra, says: 'But, nevertheless, 
these views cannot, perhaps, be 
easily reconciled, if at all, with the 
decisions in Stuart v. Livesay, 4 
W. Va. 45, and Newlin v. Beard, 
supra.' The cases cited, and, in- 
deed, all the cases in which the 
question is presented, draw the dis- 
tinction more or less clearly, be- 
tween a delivery in escrow or a 
conditional delivery to the grantee, 
and cases where the grantee has in 
some way obtained manual posses- 
sion of the deed, but there has been 
no intentional delivery of the deed 
for any purpose ; for, as some of 
our cases hold, delivery is always 
a question of intention of the par- 
ties, and if there has been no in- 
tention to deliver, if the minds of 
the parties have never met on the 
subject of delivery, there is no de- 
livery, no intention to pass the title 
on any terms or conditions, hence 
no contract, no deed: Adams v. 
Baker, 50 W. Va. 249, 40 S. E. 356. 
citing Delaplain v. Grubb, 44 \V. 
Va. 61^ 67 Am. St Rep. 788» 30 
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§ 317. Deed placed in grantee's hand for transmission 
to another. — Where it was agreed between the parties 
that a deed should remain in the hands of a third person un- 
til the happening of a certain effect, when it should be deliv- 



S. E. 201; Glade Coal Min. Co. v. 
Harris, 65 W. Va. 152, 63 S. E. 
873. 'But where it is the inten- 
tion of the parties for the title to 
pass upon any contingency or in 
any event from the grantor to the 
grantee, and the deed is delivered 
to the grantee, absolute on its face, 
then the vesting of title becomes a 
question of law, and must date 
from the delivery; and, since the 
grantee cannot act as the agent of 
both himself and the grantor for 
the purpose of a second delivery, 
title must necessarily have passed 
upon the original delivery*: Whit- 
ney v. Dewey, supra. 10 Idaho, 
633, 8 Pac. 1117, 69 L.R.A. 591. 
The Idaho court says in the same 
connection : 'This rule is very clear- 
ly stated by the New York court in 
Braman v. Bingham, 26 N. Y. 492, 
where it was said: 'The reason 
given for the rule excluding parol 
evidence of a conditional deliver* 
to the grantee applies to all cases 
where the delivery is designed to 
give effect to the deed in any event, 
without the further act of the 
grantor/ The Virginia court con- 
tinued: "We do not regard Stuart 
v. Livesay and Newlin v. Beard, 
supra, as opposed to the general 
rule laid down in these authorities, 
any more than Miller v. Fletcher 
and other Virginia cases cited 
therein may be regarded in conflict 
therewith, for in neither of these 
cases was a deed for land, delivered 
to a grantee, in any way involved. 
In the n>st two cases the actions 



were upon bonds conditioned for 
the payment of money, and pleas 
by defendants of non est factum. 
This was also the character of the 
action in Miller v. Fletcher. In the 
latter case, however, Judge Staples, 
in the syllabus, does state the rule 
broadley, as follows : 'A deed, per- 
fect ©n its face, cannot be deliv- 
ered as an escrow to the grantee 
or obligee, upon a condition upon 
which it is said to be a valid deed. 
In all such cases the condition is 
void, and the deed is at once op- 
erative'; and 'Parol evidence is in- 
admissible to prove that a deed, 
perfect on its face, was delivered 
to the grantee on a condition.' In 
Nash v. Fugate, 32 Gratt 595, 605, 
34 Am. Rep. 780, twice before the 
Virginia court of appeals, and re- 
ported the first time in 24 Gratt. 
202, 18 Am. Rep. 640, the doctrine 
of Miller v. Fletcher was relied on, 
but Judge Staples, who also wrote 
the opinion in the latter case, says : 
'Counsel insist that there is no sub- 
stantial distinction between a de- 
livery directly to the obligee by 
all the parties signing the paper, 
and a delivery by part of them to 
the principal obligor, and by the 
latter to the obligee. In either case 
the delivery is absolute and the con- 
dition void. A moment's reflection 
will, however, show there is a wide 
distinction between the two cases. 
A deed cannot be delivered as an 
escrow to the party on whose be- 
half it is made; no matter what 
may be the form of the words 
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ered over and take effect, it was held that the fact that it was 
left in the hands of the grantee, but solely for the purpose of 
transmission to such third person, did not cause the deed to 



used, the delivery is absolute, and 
the deed takes effect immediately. 
An escrow, on the other hand, ex 
vi termini, is a deed delivered to 
some third person, a stranger, to 
be by him delivered to the grantee, 
upon the performance of some con- 
dition. When the books speak of 
the delivery to a stranger as an 
essential to an escrow, it is in con- 
tradistinction to a delivery to the 
party in whose behalf the deed is 
made,' As in Miller v. Fletcher, 
the instrument involved in Nash v. 
Fugate was a bond for the pay- 
ment of money, not a deed for 
land. The precise points presented 
by two pleas and instructions to 
the jury based thereon and decided 
were, first, that a bond containing 
a number of scrolls for signing be- 
low the names of sureties who 
signed it, but in other respects com- 
plete and perfect on its face, and 
signed and delivered by the sure- 
ties to the principal obligor on con- 
dition that he should obtain addi- 
tional sureties to execute it before 
delivery to the obligee, but deliv- 
ered by him without having com- 
plied with the condition, was bind- 
ing on the sureties, unless the ob- 
ligee had notice of the unfulfilled 
condition, the additional scrolls not 
being sufficient to put him on in- 
quiry as to the authority to deliver 
the bond; and, second, that a bond 
so signed by principal and sureties 
may be avoided by parol proof, 
clear and satisfactory, that the ob- 
ligee had notice at the time he re- 



ceived the bond from the principal 
of the condition on which the bond 
had been delivered to the princi- 
pal. The distinction here sought to 
be maintained is the distinction be- 
tween a deed delivered as an es- 
crow to a party to the deed, and 
one that is delivered to a stranger. 
As observed by Judge Staples in 
Miller v. Fletcher, Judge Cabell, in 
Hicks v. Goode, supra, 12 Leigh, at 
page 490, 37 Am. Dec. 677, says: 
T am not disposed to controvert 
the distinction between a deed de- 
livered as an escrow to a party to 
the deed, and one that is delivered 
to a stranger. While it is universally 
conceded that where a deed is 
sealed and delivered to a stranger, 
as an escrow, until certain condi- 
tions are performed, and then to 
be delivered to him to whom the 
deed is made, to take effect as the 
deed of him who sealed it, such 
deed, even though the other party 
get it into his possession, is as in- 
operative, until the conditions are 
performed, as if it had never been 
delivered at all; yet it seems to be 
settled, also, that if a deed be sealed 
and delivered to the party himself 
to whom it is made, as an escrow, 
but to become the deed of him who 
sealed it on certain conditions, in 
such case, let the form of the words 
be what it may, the delivery is ab- 
solute, and the deed shall take ef- 
fect presently as his deed, and the 
party is not bound to perform the 
conditions/ And after referring 
to the authorities and the reasons 
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take effect as an operative instrument. 8 But in the case cited, 
the deed at the time the point was raised was in the hands of 
the depositary. If the grantee had retained the possession of 
the deed, and claimed that its delivery to him was absolute, 
the rule that it could not be delivered to him, and held by him 
as an escrow, would apply. Parol evidence would not be ad- 



given by them for tms doctrine, 
Judge Cabell further says : 'As al- 
ready observed, I sball not contro- 
vert the propriety of this distinc- 
tion. But I must say that the rea- 
soning on which it is founded is not 
only very technical, but it is un- 
satisfactory to my mind; for it 
is not every tradition, or passing of 
a deed from the hands of one to 
the hands of another, that will con- 
stitute a legal delivery of it as a 
deed. Something, at least, is due 
to the intention with which the tra- 
dition is made, and such intention, 
on such an occasion, is generally 
gathered from our words rather 
than from our actions. Therefore 
I am not disposed to carry the doc- 
trine farther than it has already 
been carried by the adjudged 
cases.' " 

8 Gilbert v. North America etc 
Ins. Co., 23 Wend. 43, 35 Am. Dec. 
543. And see Jackson v. Shelden, 22 
Me. 569; Brown v. Reynolds, 37 
Tenn. (5 Sneed), 639; Simonton's 
Estate, 4 Watts, 180; Murray v. 
Stair, 4 Barn. & C. 82; Den v. Par- 
tee, 2 Dev. & B. 530. In Gilbert v. 
North America etc Ins. Co., supra, 
Bronson, J., said for the court : 'If 
the grantor do not intend that his 
deed shall take effect until some 
condition is performed, or the hap- 
pening of some future event, he 
should either keep it himself, or 



leave it with some third person as 
an escrow, to be delivered at the 
proper time. If he deliver it as 
his deed to the grantee, it will op- 
erate immediately, and without any 
reference to the performance of the 
condition, although such a result 
may be contrary to the express stip- 
ulation of the parties at the time 
of the delivery. This is one of the 
cases in which the law fails to give 
effect to the honest intention of 
the parties, for the reason that they 
have not adopted the proper legal 
means of accomplishing their ob- 
ject. But this case does not come 
within the rule. There was no de- 
livery of the deed, either upon con- 
dition or otherwise, to the grantee. 
The agreement of the party was, in 
substance, that the deed should be 
placed in the hands of Mr. Bab- 
cock [the depositary], until the con- 
troversy with White should be set- 
tled, and then, and not before, the 
conveyances should be delivered? It 
was not necessary that the word 
'escrow* should be used in making 
this arrangement. The intention of 
the parties was sufficiently mani- 
fested without it: Clark v. Gifford, 
10 Wend. 310. If Babcock had been 
present, and the conveyances had 
been handed to him at that time, 
there would have been no question 
about it, and although absent, if 
the deed had been sent to him, 
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missible to show a condition attached to the delivery, and the 
delivery to him would necessarily be absolute. 9 Where the 
deed has been actually placed by the grantee in the hands of 
the depositary, there can be no objection to considering it an 
escrow. The deed while in the hands of the grantee for the 
purpose of transmission to another, to be held in escrow, may 
be considered as in transitu, and when delivery has been really 
made to the depositary, as much effect should be given to the 
understanding and agreement of the parties as if the grantor 
had himself placed the deeds in the hands of the depositary, 
with instructions to deliver it to the grantee upon the perform- 
ance of a condition. 1 



with the proper instructions, by the 
hand of a third person, it could 
not be maintained that this would 
amount to a delivery to the gran- 
tee. Now, what was done in this 
case? The deed, as well as the 
mortgage, was left in the hands of 
Nottingham to be forwarded to 
Babcock, the depositary. It was not 
put into the hands of the grantee 
to keep, but merely as a mode of 
transmission to Babcock, as was 
well said by the judge on the trial. 
There was neither any formal de- 
livery, nor any intent tbat the gran- 
tee should take it as the deed of 
the grantor. Nottingham received 
it, not as grantee, but as the ogcnt 
of the grantor for a special pur- 
pose ; and I see no good reason why 
he could not execute that trust as 
well as a stranger. He did exe- 
cute it with fidelity, and the deed 
still remains with the depositary 
agreed on by the parties." 

9 Braman v. Bingham, 26 N. Y. 
483, 491. 

iSee Fairbanks v. Metcalf, 8 
Mass. 230. In that case, Sedgwick, 



J., said: "That the delivery of a 
deed should operate as an escrow, 
it is necessary that it should be 
made to a stranger, and not to the 
party; for if one make a deed, and 
deliver it to the party to whom it is 
made as an escrow, upon certain 
conditions, in such case, let the 
form of the words be whatever it 
may, the delivery is absolute, and 
the deed shall take effect presently 
as his deed, and the party to whom 
it is delivered is not hound to per- 
form the condition; for in tradi- 
tionibus char tar um, non quod dic- 
tum, sed quod factum est, inspici- 
tur. The question then is, whether 
from the facts, appearing in this 
case, the delivery of the deed in 
1806 was made to Woodward or to 
Adams. If to the former, it was an 
escrow; if to the latter, it was ab- 
solute, and the deed then took ef- 
fect There can be no doubt what 
the intention of the parties was. It 
was their intention and agreement 
that the deed should operate as an 
escrow. The deed was not at that 
time to become absolute. It was 
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§ 317a. Notice of deed in escrow. — Where a deed has 
been placed in the hands of a depositary to be delivered after 
the grantor's death it may be shown that a mortgagee had 
notice at the time he received his mortgage of the execution 
of the deed and its deposit. The material element of a valid 
delivery in escrow under such circumstances is that the deed 
has absolutely passed beyond the grantor's control. The 
grantor's motive is the controlling fact, and that intention is 
to be gathered from all the circumstances attending the trans- 
action. 2 

§ 318. Some condition to be performed before deliv- 
ery. — To give a deed the character of an escrow it is es- 
sential not only that it should be delivered to a third person, 
but that its delivery to the grantee should be dependent upon 
the occurrence of some event, or the performance of some con- 
dition. If, therefore, it be delivered to a third person, to be 
kept by him during the pleasure of the grantor, and subject 
to his order, it is not an escrow. 2 Where a deed is thus de- 



not then to go into the possession 
of Adams. But, on the contrary, it 
was to be placed in the hands of a 
third person, by him to be kept un- 
til an adjustment should be made 
between the parties, and a defeas- 
ance executed by Adams, or until 
further directions should be given 
by the parties. When, however, 
Metcalf sealed it, he delivered it 
into the hands of Adams; but it 
was immediately afterward, in con- 
formity to the understanding and 
agreement of the parties, placed in 
the possession of Woodward. Now, 
the plain sense and justice of the 
case requires that the deed, while 
in the hands of Adams, should be 
considered as in transitu to the pos- 
session of Woodward— as much so 



as if words to that effect had been 
pronounced by Metcalf at the time. 
The agreement had been previous- 
ly made, and subsequently the de- 
livery in conformity to it; and I 
think that, according to the facts, 
Adams is to be considered merely 
the instrument or agent of Met- 
calf, to deliver the deed to Wood- 
ward, according to the intention 
and agreement of the parties, as an 
escrow." 

2 Wittenbrock v. Cass, 110 Cal. 1. 

2 Loubat v. Kipp, 9 Fla. 60; Ar- 
nold v. Patrick, 6 F~ -e, 310; Car^ 
rick v. French, 7 Humph. 459; 
Johnson v. Branch, 11 Humph. 521; 
Ordinary of New Jersey v. Thatch- 
er, 41 N. J. L. 403, 32 Am. Rep. 
225; Evans v. Gibbs, 6 Humph. 405; 
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posited with a third person, to be delivered to the grantee upon 
the order of the grantor, it is not an escrow, because it is 
deemed in law to be still in the grantor's possession. "There 
was nothing agreed to be done by or on the part of the grantee, 
as the condition upon the performance of which the deed was 
to become absolute, and to be delivered to him by the third 
person. It is the general rule that a deed delivered to a third 
person is viewed as an escrow only in case it is agreed that 
the deed is to be delivered to the grantee, upon the perform- 
ance by him of the stipulated condition." 4 

§ 318a. Conditions violating vendor's contract. — The 

question has occasionally arisen as to the effect of imposing 
conditions to the escrow which are in violation of the ven- 
dor's contract. The Supreme Court of Vermont in a late case 
holds that the vendor may annex such conditions to the de- 
livery of the deed as he sees fit, even to the extent of violat- 
ing his contract as to the escrow conditions widi the vendor. 
The court on this point says : "The vendor, when depositing 
the deed with the bank, undoubtedly was competent to annex 
such conditions to its delivery to the orator as he saw fit, even 
to the extent of retaining the right to withdraw it from the 
custody of the depositary at any time, or after a specified time. 
The fact that in so doing he violated the terms of his contract 
does not change the situation in this respect, nor give the deed 
any force which it would not otherwise have. 6 No title could 
pass by it without a compliance with the conditions of the de- 
posit." 8 This case is based squarely on the decision in the 



Graves v. Tucker, 18 Miss. 9. See, 
also, Rendlen v. Edwards, 116 Mo. 
App. 390, 92 S. W. 731. So, also, it 
is not an escrow if there is no con- 
dition precedent to be performed: 
Martin v. Flabarty, 13 Mont 96, 19 
L.R.A. 242, 32 Pac. 287, 40 Am. 
St Rep. 415. 
* Fitch v. Bunch, 30 Cal. 208, 213; 



Miller v. Sears, 91 Cal. 282, 25 Am. 
St Rep. 176; Hoyt v. McLagan, 87 
Iowa, 746. 

5 Citing Stanton v. Miller, 58 N. 
Y. 192. 

6 Watson, J., in Wilkins v. Som- 
erville, 80 Vt 48, 11 L.R.A.(N.S.) 
1183, 66 Atl. 893. 
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New York case above referred to, in which the following lan- 
guage is found: "But it was competent for Mrs. Miller, 
when she deposited the deed with Mr. Benedict, to annex any 
condition to its delivery to the grantees which she saw fit to 
do, and to reserve the dominion over it, or the right to with- 
draw it at any time from the possession of the depositary. 
She may have violated the spirit and perhaps the letter of her 
contract, if she in any way qualified the delivery or annexed 
any condition other than that contemplated by the contract. 
But the court can only give effect to the transaction as it 
actually was, and, although it is admitted that Mrs. Miller 
ought not to have retained the power to recall the deed, if in 
fact she did so, and exercised it, the plaintiffs are put to some 
other remedy ; they cannot take title by a deed which the grant- 
or neither delivered herself nor put in the power of any other 
person to deliver for her." 7 In other cases, however, it has 
been held that if the written instrument correctly expresses 
the intention of the parties, a verbal instruction by the deposi- 
tor will not be considered for the purpose of altering the writ- 
ten contract. 8 

§ 319. Whether as escrow or a present deed. — It is 
often difficult to determine, where a deed is not immediately 
delivered to the grantee after its execution, but is placed in 
the hands of a third person, to be delivered by him at some 
time in the future to the grantee, whether it is to be deemed 
the deed of the grantor presently or an escrow. The determi- 
nation of this question will depend upon the intent of the par- 
ties, and the words used and purposes expressed as indicative 
of that intention, rather than upon the name by which the 
parties may characterize the instrument. The distinction rec- 
ognized by the cases seems to be this: If the payment of 

'Stanton v. Miller, 58 N. Y. 202. Co, 23 Wash. 425, 63 Pac 207; 
• Robbins v. Magee, 76 Ind. 381 ; Culy v. Upham, 135 Mich. 131, 97 
Pacific Nat Bank v. S. F. Bridge N. E. 405, 106 Am. St Rep. 38a 



CHAP. XIII.] 



DELIVERY IN ESCROW. 



569 



money or the performance of some other condition is the cir- 
cumstance upon which the future delivery is to depend, the 
instrument is an escrow; but where the future delivery does 
not depend upon the performance of any condition, but it is 
deposited with a third person merely to await the lapse of time 
or the happening of some contingency, it will be deemed the 
grantor's deed presently. 9 

§ 320. Materiality of distinction. — This distinction is 
material because if it be an escrow no title passes to the 
grantee until the second delivery, while if it be a present deed, 
the title upon the happening of the contingency, or upon the 
lapse of the specified time, passes by relation from the time the 
instrument was placefi in the hands of the depositary or trus- 
tee. As the intent of the parties is the point to be ascertained, 
each case must be decided upon its own peculiar circumstances, 
upon the language employed, the situation of the parties, the 
objects to be attained, and such other facts as may throw light 
upon the intention of the parties. In a case in New York, 
Potter, J., reviews the cases at some length, and, in delivering 
the opinion of the court, observes : "The cases can be multi- 
plied, each varying from every other by some nice shade of 
difference upon the question whether in the present case the 



9 Hathaway v. Payne, 34 N. Y. 
92; Foster v. Manseld, 3 Met. 412, 
37 Am. Dec 154; Wheelwright v. 
Wheelwright, 2 Mass. 454, 3 Am. 
Dec 66; Smiley v. Smiley, 114 Ind. 
258; Regan v. Howe, 121 Mass. 
424; McCalla v. Bane, 45 Fed. Rep. 
828; Fairbanks v. Metcalf, 8 Mass. 
230; Stewart v. Stewart, 5 Conn. 
317; Jackson v. Sheldon, 22 Me. 
569; Owen v. Williams, 114 Ind. 
179; Goodpaster v. Leathers, 123 
Ind. 121; Jones v. Swayze, 42 N. 
J. L. 279; Brown v. Austen, 35 
Barb. 341; Ruggles v. Lawson, 13 



Johns. 285, 7 Am. Dec. 375. But 
see Stone v. Duvall, 77 III. 475, 
where a delivery of this kind was 
considered rather to be an escrow. 
And see, also, generally, Taft v. 
Taft, 59 Mich. 185, 60 Am. Rep. 
291; Wallace v. Harris, 32 Mich. 
CSO; Ball v. Foreman, 37 Ohio St. 
132; Wellborn v. Weaver, 17 Ga. 
267, 63 Am. Dec. 235; Crooks v. 
Crooks, 34 Ohio St. 610; Williams 
v. Schatz, 42 Ohio St 47; Pruts- 
man v. Baker, 30 Wis, 644, U Am. 
Rep. 592. 
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deed was an escrow in the hands of the depositary, or whether 
the depositary was made the trustee of the grantor. In the 
former case, a second delivery is generally required before the 
title passes ; in the latter, the title passes at the instant of deliv- 
ering the deed to the depositary. This, I think, is the true 
distinction. In the case at bar there was no direction by the 
grantors that the deed was left as an escrow, and it presents 
no evidence of intent on the part of the grantors to make this 
deed an escrow. There is no condition mentioned in the agree- 
ment to be performed before delivery, which in law would 
create it an escrow, and presumptions arising from the lan- 
guage of the agreement being taken most strongly against the 
grantor, forbids any implication of its being an escrow." 1 

§ 321. Grantee must perform condition before entitled 
to delivery. — When the instrument has been placed in the 
hands of the depositary the grantee is not entitled to it, nor 



1 Hathaway v. Payne, 34 N. Y. 
92, 107. And see O'Kelly v. O'Kel- 
ly, 8 Met 436; Murray v. Stair, 
2 Barn. & C 82; Shaw v. Hay- 
ward, 7 Cush. 175 ; Cook v. Brown, 
34 N. H. 465; Hunter v. Hunter, 
17 Barb. 25; Goodell v. Pierce, 2 
Hill, 659; Tooley v. Dibble, 2 Hill, 
641; Ruggles v. Lawson, 13 Johns. 
285, 7 Am. Dec. 375; Price v. Pitts- 
burgh etc. R. R. Co., 34 III. 13. 

8 Demesmey v. Gravelin, 56 III. 
93; Skinner v. Baker, 79 111. 496; 
Eichlor v. Holroyd, 15 Bradw. 
(111.) 657. No title passes until the 
conditions are complied with : 
Schmidt v. Musson, 20 S. D. 389, 
107 N. W. 367; Craddock v. Barnes, 
142 N. C. 89, 54 S. E. 1003; Flan- 
agan Estate v. Land Co., 45 Ore. 
335, 77 Pac 485; Dixon v. Bristol 
Sav. Bank, 102 Ga. 461, 31 S. E. 
96, 66 Am. St Rep. 193 ^quoting 



text). Title vests on performance 
of the conditions : Francis v. Fran- 
cis, 143 Mich. 300, 106 N. W. 864; 
Naylor v. Stene, 96 Minn. 57, 104 
N. W. 685 (even though the deed 
is not physically delivered to the 
grantee) ; May v. Emerson, 52 Ore. 
262, 96 Pac. 454. See, also, Culy 
v. Upham, 135 Mich. 131, 97 N. W. 
405, 106 Am. St Rep. 38a An un- 
authorized delivery is ineffectual: 
Schmidt v. Musson, 20 S. D. 389, 
107 N. W. 367; Franklin v. Killi- 
lea, 126 Wis. 88, 104 N. W. 993. 
And will be set aside: Hanley v. 
Sweeny, 109 Fed. 712, 48 C C A. 
612. The deposit in escrow is not 
abrogated by death of either of the 
parties: Davis v. Clark, 58 Kan. 
100, 48 Pac. 563; Bronx Inv. Co. v. 
Nat. Bank of Commerce, 47 Wash. 
566, 92 Pac 380. 
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does he acquire any rights under it, until he has performed the 
condition upon which the depositary is to deliver it to him. 2 
"A deed takes effect only from the time of its delivery; and 
where a deed is placed in the hands of a third person as an 
escrow, as in this case, the grantee was only entitled to a de- 
livery of the deed upon a strict compliance with the terms of 
the agreement, which was clearly a condition precedent to its 
delivery." a And the condition, it has been held, must be 
literally fulfilled. Hence, where the condition upon which a 
deed delivered as an escrow is to become absolute is, that the 
grantee shall execute a bond for the maintenance and support 
of a third person during life, the deed cannot become opera- 
tive in case the bond is not executed, although such third per- 
son has died, and the grantee had during his life given him 
the required support. 4 "Until the condition is performed, 
the deed is of no more force than it would have been if the 
grantor after signing and sealing the instrument had deposited 
it in his own desk." 6 

§ 322. Escrow delivered without authority or obtained 
fraudulently passes no title. — Until the condition has been 
performed and the deed delivered over the title does not pass, 
but remains in the grantor. If the condition is not performed, 
the grantee, we have seen, is not entitled to the deed. If the 
depositary deliver the deed without authority to do so from 



» Dyson v. Bradshaw, 23 Cal. 528, 
536, per Crocker, J. See, also, 
Beem v. McKusick, 10 Cal. 538. 

* Hinman v. Booth, 21 Wend. 267. 
And see Abbott v. Alsdorf, 19 
Mich. 157; Jackson v. Rowland, 6 
Wend. 666. 

6 Smith v. South Royalton Bank, 
32 Vt. 341, 347, 76 Am. Dec. 179, 
per Bennett, J. Where the condi- 
tions are never fulfilled, the escrow 
deed never becomes effective : Fitch 



v. Miller, 200 111. 170, 65 N. E. 650. 
But if no time is specified for per- 
formance of the conditions, a rea- 
sonable time will be implied by law : 
Wilkins v. Somerville, 80 Vt. 48, 
11 L.R.A.(N.S.) 1183, 66 Atl. 893. 
A memorandum of the terms of the 
escrow agreement written on the 
deed by the custodian is not con- 
clusive of its terms: Francis v. 
Francis, 143 Mich. 300, 106 N. W. 
864. 
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the grantor, or if the grantee obtain possession of it fraudu- 
lently, without performing the condition, the deed is void. 
The deed thus obtained conveys no title either to the grantee 
or purchasers under him. 6 Although, as was previously 
shown, the possession of a deed by the grantee is prima facie 
evidence of its delivery, yet where it appears that the final 



6 White v. Core, 20 W. Va. 272; 
Black v. Shreve, 13 N. J. Eq. 458; 
Everts v. Agnes, 4 Wis. 343, 65 
Am. Dec. 314; s. c. 6 Wis. 453; 
Smith v. South Royalton Bank, 32 
Vt 341, 76 Am. Dec. 179; Patrick 
v. McCormick, 10 Neb. 1; People 
v. Bostwick, 32 N. Y. 450; Dyson 
v. Bradshaw, 23 Cal. 536; Fitch v. 
Bunch, 30 Cal. 208; Abbott v. AIs- 
dorf, 19 Mich. 158; Cagger v. Lan- 
sing, 57 Barb. 421; Illinois Cent. 
R. R. Co. v. McCullough, 59 111. 
170; Peter v. Wright, 6 Port. 
(Ind.) 183; Fraser v. Davis, 11 S. 
C. 56; Stiles v. Brown, 16 Vt. 563; 
Calhoun v. American Emigrant Co., 
93 U. S. 124; Daggett v. Daggett, 
143 Mass. 516; Carter v. Mills, 30 
Mo. 439; Townsend v. Hawkins, 45 
Mo. 285; Robbins v. Magee, 76 Ind. 
381; Fitzgerald v. Goff, 99 Ind. 
28; Gould v. Wise, 97 Cal. 532; 
Tisher v. Beckwith, 30 Wis. 55, 11 
Am. Rep. 546 ; Southern L. Ins. Co. 
v. Cole, 4 Fla. 359; Colton v. Greg- 
ory, 10 Neb. 125; Harkreader v. 
Clayton, 56 Miss. 383; Henry v. 
Carson, 96 Ind. 412; Peter v. 
Wright, 6 Ind. 183; Berry v. An- 
derson, 22 Ind. 36. And see Fres- 
no Land *Co. v. McCarthy, 59 Cal. 
309. In the case of Smith v. South 
Royalton Bank, supra, a bond and 
mortgage had been executed for 
the purpose of being delivered to 
the treasurer of the State, to en- 



able a bank to obtain an increased 
issue of registered bills. The mort- 
gagor delivered the bond and mort- 
gage to a third person until he re- 
ceived an indemnity bond from the 
bank. The depositary, however, de- 
livered the instruments to the treas- 
urer in violation of his trust No 
bond ever having been delivered, 
and suit being brought, the mort- 
gagor urged that no title passed 
to the treasurer, because the con- 
dition upon which delivery was to 
be made was not performed. Ben- 
nett, J., delivering the opinion of 
the court, said : "The deed not hav- 
ing been delivered, it was a nullity 
and void, or, more properly speak- 
ing, never existed, and must be 
tainted with the fraud of Rolfe, 
which goes to the very existence 
of the instruments, into whoseover 
hands they may come. It is not 
like the cases where the fraud is 
collateral, as where the instrument 
has become a perfect one, and it 
is appropriated fraudulently to a 
use different from the one for 
which it was created. It is then 
the important question in the case, 
whether from the facts disclosed 
there is any good ground to hold 
that the grantors cannot avail them- 
selves of the want of a delivery 
of the bond and mortgage? It is 
said on the part of the defense that 
the orators ought to be bound by 



CHAP. XIII.] 



DELIVERY IN ESCROW. 



573 



transfer was dependent upon the compliance with certain terms 
and conditions, the party who claims under the deed must 
prove such compliance. His right to the deed and to the prop- 
erty conveyed is subject to the performance of a condition 



the delivery of the bond and mort- 
gage by Rolfe, although he has been 
guilty of a gross fraud, and has 
transcended his authority, because 
the orators have enabled him to 
misjead an innocent party, and that 
the maxim of natural justice ap- 
plies to this case with its full force, 
'that he who, though without any 
intentional fraud, has put it in the 
power of another person to do an 
act which must be injurious to him- 
self, or to another innocent party, 
shall himself suffer the loss rather 
than the other party who has placed 
confidence in him.' Though this 
position may seem specious, yet we 
think, as applied to this case, it is 
not sound. The authority delegated 
to Rolfe was to do a single act, 
and his agency was of the most 
special kind, requiring him only to 
perform a single act, strictly min- 
isterial in its character. Mr. Smith, 
in his treatise on Mercantile Law, 
a work of great accuracy, on page 
59, second edition, after defining a 
general agent, proceeds to say: 
'His authority cannot be limited by 
any private order or direction not 
known to the party dealing with 
him. But the rule/ he says, 'is 
directly the reverse concerning a 
particular agent, that is, an agent 
employed specially in one single 
transaction, for it is,* he adds, 'the 
duty of the person dealing with 
such a one to ascertain the extent 
of his authority, and if he docs 
not do it he must abide the con- 



sequences.' So, in Paley on Agen- 
cy, by Lloyd, third edition, 199, 
note, after stating the rule appli- 
cable to general agents, and the 
assumptions to be made that they 
have an unqualified authority to 
act in all matters within the scope 
of their agency, it is said, 'in the 
case of a particular agent, that is, 
one employed specially in that sin- 
gle instance, no such assumption 
can be reasonably made, and it be- 
comes the duty of the person deal- 
ing with him to ascertain by inquiry 
the nature and extent of his au- 
thority, and if it be departed from 
he must be content to abide the 
consequences.' This distinction, he 
says, will explain all the cases in 
the text. See, also, Smith's Mer. 
Law (3d ed.), 107, 108; Wooden 
v. Burford, 2 Cromp. & M. 395; 
Jordan v. Norton, 4 Mees. & W. 
155; Sykes v. Giles, 5 Mees. & W. 
645. 'Where one of two innocent 
persons must suffer from the fraud 
of a third person, the inquiry nat- 
urally arises, which gave the cred- 
it? Smith is not chargeable with 
holding out Rolfe as possessing 
larger powers than he in fact had; 
and the State treasurer not having 
ascertained the true extent of his 
powers, though this may be without 
any personal fault in him, must, as 
between Smith and himself, be re- 
garded as having trusted to Rolfe 
rather than Smith ; or in other 
words, the State treasurer, or rath- 
er those in whose behalf he was 
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precedent, and this performance it is necessary to prove. That 
the condition upon which he was to receive the deed has been 
performed cannot be inferred from the fact that the grantee 



acting, must sustain the loss oc- 
casioned by the fraud of Rolfe 
rather than Smith. If an agent 
in dealing for his principal strictly 
within his authority commits a 
fraud in the sale of property, the 
principal must answer for it, un- 
less he chooses to repudiate the 
fraud and restore the dealer to his 
former situation. He cannot adopt 
the dealing and repudiate the fraud. 
The maxim in relation to which of 
two innocent persons shall suffer 
from the fraud of a third person, 
is not to be so extended as to make 
the principal responsible for the 
want of the general integrity of 
his agent, and for his acts attend- 
ed with fraud which are not in- 
cluded within the power conferred 
upon him. Such an application of 
the maxim would break down well- 
settled principles, and would pre- 
vent the principal from defending 
upon the ground that it was the 
fraud of the agent, even in cases 
where the agent acted in a matter 
beyond the extent of his powers. 
The maxim was first applied by 
Lord Holt in an action for a deceit 
in the sale of some silks by an 
agent who had authority to make 
the sale': 1 Salk. 289. In such a 
case the application of the maxim 
is well enough, but here Rolfe was 
a special agent to deliver the deed 
upon a special condition, and the 
fraud consisted in his doing an en- 
tire act which he had no authority 
to do. It might have been better 
if the law had required that it 



should appear upon the face of a 
deed that it was delivered as an es- 
crow, and, if such had been the 
rule, grantees might have been 
more secure against fraud; but, as 
was well said by Marshall, C. J., 
'the law is settled otherwise, and 
it is not to be disturbed by the 
court 1 : 4 Cranch, 222, 2 L. ed. 602. 
The position that an agent with lim- 
ited powers cannot bind his princi- 
pal when he transcends his pow- 
ers, and that the person dealing 
with him is bound to know the ex- 
tent of his powers, is too well es- 
tablished to be questioned: 1 Pe- 
ters, 290, 7 L. ed. 149. The bond 
and mortgage, then, was a nullity 
in the hands of the treasurer for 
the want of a delivery, and he can- 
not escape this consequence by an 
application to the case of the max- 
im, which is sometimes applied as 
between two innocent parties. This 
is not like the case of Pratt v. 
Holman et al., 16 Vt 530. There 
the deed was delivered to the agent 
appointed by the grantee to procure 
it. In such a case the delivery 
to the agent was effective to pass 
the title, although it was delivered 
upon a condition which had not 
been performed: 1 Seld. 238, 8 
Mass. 238. In legal effect it was 
a delivery to a grantee. Besides, 
the court in Pratt v. Holman put 
the case upon the ground that the 
agent was satisfied with the promise 
to pay the money, and, if not paid, 
an action might be had on the 
promise. This was clearly a case 
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has the unexplained possession of the deed. 7 "If the party 
to be bound suffer the paper to go into the hands of a third 
person, with authority to deliver it in case certain conditions 
are complied with, a transfer of the paper without compliance 
with the conditions is no delivery, for want of authority in 
the agent to do the act. It is the duty of the party thus ac- 
cepting a tradition of the instrument to see to it that the agent, 
in the act of transfer, is authorized to do it, unless he be the 
party's general agent." 8 An owner of a tract of land, hav- 



where the deed took effect from 
the time it was delivered to the 
agent* And see Cotton v. Greg- 
ory, 10 Neb. 125; Titus v. Phil- 
lips, 18 N. J. Eq. 541. No title 
passes by an unauthorized delivery 
by the depositary: Mays v. Shields, 
117 Ga. 814, 45 S. E. 68; Ander- 
son v. Goodwin, 125 Ga. 663, 54 
S. E. 679; Haynes v. Griffiths, 16 
Idaho, 280, 101 Pac. 728; Hogueland 
v. Arts, 113 Iowa, 634, 85 N. W. 
818; Bales v. Roberts, 189 Mo. 49, 
87 S. W. 914; Roberson v. Reiter, 
38 Neb. 198, 56 N. W. 877; Matter- 
son v. Smith, 61 Neb. 761, 86 N. 
W. 472; Bradford v. Durham, 54 
Ore. 1, 101 Pac. 897; Houston L. 
& T. Co. v. Hubbard, 37 Tex. Civ. 
App. 546, 85 S. W. 474; Morris v. 
Blunt, 35 Utah, 194, 99 Pac. 686; 
Wilkins v. Somerville, 80 Vt. 48, 
11 L.R.A.(N.S.) 1183, 66 AtJ. 893, 
130 Am. St. Rep. 906; Virginia etc. 
Co. v. Patterson, 104 Va. 189, 58 
S. E. 157; Hauley v. Sweeney, 109 
Fed. 712, 48 C C. A. 612. The 
same rule of course holds good if 
the grantee fraudulently abstracts 
the deed before performance of 
conditions. Such a deed has been 
held void even in the hands of 
a bona fide purchaser of the land: 



Golden v. Hardesty, 93 Iowa, 622, 
61 N. W. 913; Jackson v. Lynn, 
94 Iowa, 151, 62 N. W. 704, 58 
Am. St. Rep. 386; Seibel v. Hig- 
ham, 216 Mo. 121, 115 S. W. 987, 
129 Am. St. Rep. 502. And see 
Dixon v. Bristol Sav. Bank, 102 
Ga. 461, 31 S. E. 96, 66 Am. St 
Rep. 193. But the conduct of the 
grantor may be such as to raise 
an estoppel as against a bona fide 
purchaser without notice: Dixon v. 
Bristol Sav. Bank, 102 Ga. 461, 31 
S. E. 96, 66 Am. St. Rep. 193; 
Mays v. Shields, 117 Ga. 814, 45 
S. E. 68; Quick v. Milligan, 108 
Ind. 419, 9 N. E. 392, 58 Am. St. 
Rep. 49; Jackson v. Lynn, 94 la. 
151, 62 N. W. 704, 58 Am. St. 
Rep. 386; Rehbein v. Rahr, 109 Wis. 
136, 85 N. W. 315. 

7 Black v. Shreve, 13 N. J. Eq. 
(2 Beasl.) 455. 

8 Whelpley, J., in Black v. Shreve, 
supra. But see Blight v. Schenck, 
10 Pa. St 285, 51 Am. Dec. 478, 
where Rogers, J., said, his remarks, 
however, being obiter dicta, as the 
case was decided on another point: 
"If a man employs an incompetent 
or unfaithful agent, he is the cause 
of the loss, so far as an innocent 
purchaser is concerned, and he 
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ing subscribed for stock in a railroad company, signed and 
acknowledged the deed for the land, which, it was agreed, the 
company should take in payment for the stock subscribed. 
The deed was placed in the hands of a third person, the grant- 
or telling him that an agent would call in a short time, and 
deliver a certificate for the stock subscribed, and the depositary 
was instructed, upon the receipt of the certificate, to deliver 
the deed to the company's agent. The agent called, but did 
not have any certificate of stock; he, however, requested the 
depositary to place the deed in his hands, so that he might give 
it to the attorney of the company for examination. This was 
done, and the company sold the land. But it was held that the 
delivery by the depositary before the performance of the con- 
dition did not convey the title, and that the owner was en- 
titled to have his deed and the deed made by the railroad com- 
pany to its grantee set aside as void. 9 But where persons, 
after an exchange of lands, had deposited their deeds in es- 
crow, and transferred, to one another the possession of their 
respective tracts of land, and the depositary had one of the 
deeds recorded without the grantor's knowledge, and a per- 
son in good faith took a mortgage on the land for a loan, it 
was held that, although the mortgagor neglected to pay off cer- 



ought to bear it, except as against 
the party who may he equally negli- 
gent in omitting to inform himself 
of the extent of the authority, or 
may commit a wrong by acting 
knowingly contrary to them. But 
this principle must not be extended 
to a person who has no possible 
means of protecting himself, who 
acts on the presumption that the 
records of the county are not in- 
tended to mislead, but speak the 
truth, that the acts and declara- 
tions of the grantor are such as 
they purport to be. If the grantor 
is injured by the conduct of his 



agents, the remedy is against them ; 
surely there is no reason that it 
should affect an innocent purchaser 
who pays his money on the faith 
that his title is good. Nor is it any 
answer that he may protect him- 
self by proper covenants. This, in 
many cases, may be impracticable, 
and would amount to this, to dis- 
courage all sales or transfers of 
property whatever." 

9 Berry v. Anderson, 22 Ind. 40. 
And see Wallace v. Harris, 32 
Mich. 380; Souverbye v. Arden, 1 
Johns. Ch. 240; Illinois Cent. R. 
R. Co. v. McCuIIough, 59 111. 17a 



CHAP. XIII.] 



DELIVERY IN ESCROW. 



577 



tain encumbrances, as he agreed to do with his grantor, still 
the lien of the mortgagee was valid. 1 

§ 323. Legal title until performance of condition is 
in grantor. — The legal title where possession of an escrow 
is obtained, without performance of the condition upon which 
a delivery to the grantee was to be made, remains in the grant- 
or, or if he is dead, in his heirs. To maintain the plea of an 
innocent purchaser, a person must have acquired the legal 
title, which he seeks to protect against some latent equity or 
charge on the land. Hence, this plea cannot avail a person 
who has bought on the faith of the possession of the escrow 
by the person named therein, where such possession has been 
obtained wrongfully. The conveyance made by the grantee in 
the escrow cannot affect the legal title, for that remains in the 
grantor or his heirs. And as the equities of such purchaser 
and those of the heirs of the original grantor are equal, the 



1 Bailey v. Crim, 9 Biss. 95. 
In Dixon v. Bristol Sav. Bank, 102 
Ga. 461, 31 S. E. 96, 66 Am. St. 
Rep. 193, the court says: "If there 
be a conditional delivery, by placing 
the instrument in the hands of a 
third person as an escrow, the con- 
dition must be strictly complied 
with before such delivery becomes 
effectual. Obtaining the instrument 
from the depositary by fraud, lar- 
ceny, or any means other than the 
performance of the condition, is 
against the assent of the grantor; 
and as such assent is necessary to 
a delivery, and a delivery to the 
validity of the deed the grantee gets 
no title and can convey none." 
Nevertheless the grantor may rat- 
ify such a delivery or his conduct 
may be such as to create an estop- 
Deeds. VoL 1.— 37 



pel in pais as to bona fide purchas- 
ers from the grantee: Dixon v. 
Bristol Sav. Bank, {supra) ; Demp- 
wolf v. Greybille, 213 Pa. 163, 62 
Atl. 645; Mays v. Shields, 117 Ga. 
814, 45 S. E. 68. There are many 
cases that hold that although a deed 
may have been delivered without 
the performance of the condition, 
a purchaser from the grantee will 
obtain a valid title: Blight v. 
Schenck, 10 Pa. St 285, 51 Am. 
Dec. 478; Simpson v. Del Hoyo, 44 
N. Y. 118; Quick v. Milligan, 108 
Ind. 419, 58 Am. Rep. 49; Hubbard 
v. Greeley, 84 Me. 340; Simpson v. 
Bank of Commerce in Buffalo, 43 
Hun, 156, 120 N. Y. 623. See, also, 
Miller v. Fletcher, 27 Gratt 403, 
21 Am. Rep. 356; Somes v. Brewer, 
2 Pick. 184, 13 Am. Dec. 406. 
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legal title which is vested in such heirs must prevail. 2 Where 
a deed is delivered before compliance with the condition, the 
grantor is not estopped from setting up its invalidity by the 
fact that he had acted upon the belief that the condition has 
been complied with before delivery. 8 When the deed has 
been delivered without authority the grantor may recover it 
by action, or have it removed as a cloud upon his title. 4 

§ 324. Not an escrow if grantor retains right of con- 
trol. — As we have already pointed out, it is essential to a 
complete and effectual delivery of an instrument intended to 
operate as a present deed, that the grantor should part with all 
control and dominion over it. If he retains the right to recall 
the deed, it cannot be considered as delivered. The same 
principle applies to an escrow. If the grantor retains the right 
of control over it, it is not an escrow, notwithstanding the fac* 
that it may be deposited with a third person with instructions 
to deliver it to the grantee upon the compliance by him of 
certain specified conditions. 5 "An essential characteristic and 
indispensable feature of every delivery, whether absolute or 
conditional, is that there must be a parting with the posses- 
sion, and of the power. and control over the deed by the grant- 
or for the benefit of the grantee at the time of delivery." 8 A 



8 Harkreader v. Clayton, 56 Miss. 
383, 31 Am. Rep. 369; Patrick v. 
McCormick, 10 Neb. 1. See, also, 
Dixon v. Bristol Sav. Bank, 102 
Ga. 461, 31 S. E. 96, 66 Am. St. 
Rep. 193 (quoting text). Until 
conditions performed, the estate 
does not pass but remains in gran- 
tor: Seibel v. Hingham, 216 Mo. 
121, 115 S. W. 987, 129 Am. St. 
Rep. 502. But see Bailey v. Crim, 
9 Biss. 95. 

'Robbins v. Magee, 76 Ind. 381. 

4 Eichlor v. Holroyd, 15 Bradw. 
(111.) 657. A plaintiff, who has 



placed a deed in escrow, is still the 
owner, and as title does not vest 
before final payment, may maintain 
an action to quiet title: Heney v. 
Pesoli, 109 Cal. 53. 

5 Campbell v. Thomas, 42 Wis. 
437, 24 Am. Rep. 427. See Miller 
v. Sears, 91 Cal. 282, 25 Am. St 
Rep. 176. See § 313, ante. 

8 Prutsman v. Baker, 30 Wis. 644, 
646, 11 Am. Rep. 592, per Dixon, 
C. J. All control over the instru- 
ment must be surrendered: In re 
Cornelius* Estate, 151 Cal. 550, 91 
Pac. 329; Burnham v. Burnham, 
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grantor cannot revoke a deed delivered as an escrow. An 
agreement was made for the 'sale of land, and the owner exe- 
cuted a deed and deposited the same with a third person to be 
delivered to the plaintiff upon the payment of the purchase 
price. The contract fixed no time for payment; the grantee 
took possession immediately, and three days later tendered 
the purchase price to the depositary. It was held that the deed 
was an escrow, and that the tender was made within a rea- 
sonable time. 7 

§ 325. Voluntary conveyance. — But it seems that if a 
person execute a voluntary conveyance without consideration, 
intending it as a donation of land, and place it in the hands of 
a custodian, he may withdraw it at any time before delivery; 
the custodian is not the judge of the performance of the con- 
ditions, where delivery is conditional, and he has no power to 
deliver the instrument until the donor is satisfied. Therefore, 
where a deed was thus executed and left with a person, not to 
be delivered until signed and acknowledged by the grantor's 
wife, nor until the grantee should execute a mortgage, as the 
grantor termed it, securing to him and his wife a life estate 
in the premises, and the custodian placed the deed on record 
without authority, after the grantor's death, although it had 
not been signed and acknowledged by the wife, and the mort- 
gage had not been delivered, the deed was set aside at the 
suit of the heirs of the grantor as a cloud upon their title. 8 



Ill N. Y. Supp. 252; Bronx In v. 
Co. v. Nat. Bank of Commerce, 47 
Wash. 566, 92 Pac. 380; De Bow 
v. Wollenberg, 52 Ore. 404, 96 Pac. 
536; Franklin v. Killilea, 126 Wis. 
88, 104 N. W. 993 ; Keyes v. Meyers, 
147 Cal. 702, 82 Pac. 304; Ander- 
son v. Goodwin, 125 Ga. 663, 54 
S. E. 679 (citing text) ; Thorald- 
sen v. Hatch, 87 Minn. 168, 91 N. 
W. 467; Hayden v. Collins, 1 Cal. 



App. 259, 81 Pac. 1120. The gran- 
tee's rights are not affected by a 
return of the deed by the deposi- 
tary to the grantor without his 
knowledge or consent and its de- 
struction by the grantor : In re Cor- 
nelius' Estate, 151 Cal. 550, 91 Pac. 
329. 

7 Cannon v. Handley, 72 Cal. 133. 
See, also, Millett t. Parker, 2 Met 
(Ky.) 608. 
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Where deeds are deposited in escrow on conditions to be per- 
formed by another and without original consideration, the 
grantor may revoke the escrow agreement before such other 
party has performed the conditions but on the performance 
of such conditions the agreement is irrevocable, 9 as the de- 
posit, to constitute a valid escrow, must be irrevocable. 1 

§ 326. Comments. — In the case first cited in the pre- 
ceding section, it appeared that the conditions had not been 
performed, and while the decision was right upon the merits, 
we think the language quoted in the note is subject to criticism. 
Although the deed was voluntary, we understand that a vol- 
untary conveyance, so far as the grantor's title is concerned, 
is just as effective as any other, when it becomes an executed 
contract. If, therefore, the conditions upon which the deed 
was to take effect had been complied with, the donee in our 
opinion would be entitled to the deed, and where the grantor 
had not stipulated that his judgment as to the compliance with 
the conditions should be final, he could not arbitrarily say that 
the conditions had not been performed. It would certainly 
seem that the grantee ought, upon proof of the performance 
of the conditions, to be entitled to the delivery of the deed. 



8 Hoig v. Adrian College, 83 111. 
267. Mr. Justice Scott delivered 
the opinion of the court, and said: 
"It was his [the grantor's] privilege 
to judge for himself whether the 
terms upon which he was willing 
to deliver the deed to his property 
as a donation had been performed. 
The scrivener in whose custody the 
deed was left, was not invested 
with any discretion in regard to it. 
He had no authority to deliver it 
until the grantor was satisfied it 
should be. Being a volun*iry con- 
veyance without consideration, the 
grantor was at liberty at any time 



to withdraw the deed from the pos- 
session of the custodian, and the 
grantee could have no just cause to 
complain. The grantor was under 
no legal obligation to complete the 
donation." 

9 Mechanics' Nat Bank v. Jones, 
175 N. Y. 518, 67 N. E. 1085, (aff.) 
76 App. Div. 534, 78 N. Y. Supp. 
800. 

Masters v. Clark, 89 Ark. 191, 
116 S. W. 186. See, also, on sub- 
ject-matter of this section: Wad- 
leigh v. Phelps, 149 Cal. 627, 87 
Pac. 93; Baker v. Baker, 9 Cal. 
App. 737, 100 Pac 892. 
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§ 327. Equity will enforce the delivery of a deed held 
as an escrow, where the condition has been fulfilled. In 
a. case of this kind, the depositary is as much the agent of the 
grantor as of the grantee. His obligation to deliver the deed 
on the performance of the condition is just as strong as it is 
to withhold it until performance. 2 And the destruction or 
detention by the grantor of the deed, after performance of the 
condition, will not prevent the deed taking effect. 3 Where a 
person executes and acknowledges a deed conveying a farm 
in fee simple to his sister, and leaves it in the custody of a 
third party undelivered and without any instructions as to de- 
livery, and subsequently makes a will in which he devises two 
acres of the farm to another for life, with the proviso that 
the same, upon the death of the devisee, should "revert back 
to said farm, and become the property of my said sister, Bar- 
bara Lloyd, together with other lands I have already con- 
veyed by deed to her," the devisee is entitled to a life estate 



8 Stanton v. Miller, 65 Barb. 58. 
And see Lessee of Shirley v. Ayers, 
14 Ohio, 308, 45 Am. Dec. 546. 

3 Regan v. Howe, 121 Mass. 424. 
Colt, J., delivering the opinion of 
the court, said: "There was evi- 
dence that the conditions upon 
which the deed was to be delivered 
to the grantee had been fully per- 
formed, so that the equitable title 
to it was in the grantee; that the 
scrivener in discharge of his trust, 
intending to complete its delivery, 
gave it to the petitioner herself to 
carry and deliver it to the grantee, 
and that she took it away, declar- 
ing that she took it for that pur- 
pose. This is enough to constitute 
a delivery, if subsequently accepted 
as a delivery by the grantee. It is 



not necessary as between the par- 
ties themselves, even when both 
are present, that the deed should 
be placed in the actual custody of 
the grantee, or of his agent. It 
may remain with the grantor, and 
it will be good, if there are other 
acts and declarations sufficient to 
show an intention to treat it as 
delivered. The significance of the 
acts or declarations relied on will 
be greatly strengthened where the 
deed is placed in the hands of a 
third person, by the fact that the 
conditions upon which the deliv- 
ery of the deed depends have been 
fully performed. The destruction 
or detention of the deed by the 
grantor after such delivery, cannot 
divest the grantee's estate." 
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in the two acres, and the sister is entitled to the farm in fee 
simple, subject to such life estate. 4 

§ 328. At what time title passes. — The general rule 
is that the title passes only upon the second delivery, or upon 
the happening of the event made the condition of delivery. 5 



* Thompson's Executors v. Lloyd, 
49 Pa. St. 127. The court, per 
Woodward, C. J., said : "The deed 
can have no operation as a convey- 
ance of the title, because it was 
not delivered in the lifetime of the 
grantor; but it existed, and may 
be taken in connection with the will 
to explain the language quoted 
above. Wills often refer to deeds, 
bonds, and other instruments of 
writing which exist independently 
of themselves; and to explain the 
intention of the testator, recourse 
is always had to the instrument re- 
ferred to. It becomes in some sense 
a part of ihe will, and is to be 
taken in connection with it to get 
at the testamentary purpose. So, 
using the deed in this instance to 
interpret the allusion in the will, 
there can be no doubt that the lat- 
ter received the proper construction 
in the court below, and that Mrs. 
Lloyd holds, under the will, the 
title to the farm, subject to the 
life estate of Barbara Clough in 
the two acres." See, also, Cannon 
v. Handley, 72 Cal. 113; Hughes v. 
Thistlewood, 40 Kan. 232. 

5 Clanin v. Machine Co., 118 Ind. 
372, 3 L.R.A. 863, 21 N. E. Rep. 
35; Quick v. Milligan, 108 Ind. 419, 
58 Am. Rep. 49; Berry v. Ander- 
son, 22 Ind. 36; Robbins v. Ma- 
gee, 76 Ind. 381; Henry v. Car- 
son, 96 Ind. 412; Ashford v. Prew- 



itt, 102 Ala. 264, 48 Am. St Rep. 
37; White Star Line v. Moragne, 
91 Ala. 610; Griffith v. Winborne, 
105 N. C. 403; Schmidt v. Deegan, 
69 Wis. 300; Everts v. Agnes, 4 
Wis. 343, 65 Am. Dec. 314; Lows- 
don v. Newton, 54 Iowa, 448; Ha- 
ven v. Kramer, 41 Iowa, 382 ; Jack- 
son v. Rowley, 88 Iowa, 184; Skin- 
ner v. Baker, 79 111. 496; Burnap 
v/ Sharpsteen, 149 111. 225; Illinois 
Cent. R. R. Co. v. McCullough, 59 
111. 166; Stanley v. Valentine, 79 
III, 544; Stone v. Dewall, 77 111. 
475; Chicago Land Co. v. Peck, 
112 III. 408; Price v. Hudson, 125 
111. 284; Cannon v. Handley, 72 
Cal. 133; Dyson v. Bradshaw, 23 
Cal. 528; Mitchell v. Shortt, 113 
111. 251; White v. Core, 20 W. 
Va. 272; Shirley v. Ayers, 14 Ohio, 
308, 45 Am. Dec 546; Ogden v. 
Ogden, 4 Ohio St. 182; Knopf v. 
Hansen, 37 Minn. 215; Lindley v. 
Groff, 37 Minn. 338; Danforth v. 
Paxton, 1 Wash. St 6; Atkinson 
v. Tabor, 11 Col. 277; Jackson v. 
Sheldon, 22 Me. 569; Rhodes v. 
Gardiner School District, 30 Me. 
110; Harkreader v. Clayton, 56 
Miss. 383, 31 Am. Rep. 369; Cres- 
singer v. Desseburg, 42 Mich. 580; 
Taft v. Taft, 59 Mich. 185, 60 Am. 
Rep. 291; Davis v. Kneale, 103 
Mich. 323, 61 N. W. Rep. 508; 
Gaston v. City of Portland, 16 Or. 
255; Daggett v. Daggett, 143 Mass. 
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But in certain cases, for the prevention of injustice, the in- 
strument will relate back to the first delivery so as to pass title 
at that time. The law upon this point has been thus stated : 
"The title only passes on the performance of the condition or 
the happening of the event, except in certain cases where by 
fiction of law the writing is allowed to take effect from the 
first delivery. This relation back to the first delivery is per- 
mitted, however, only in cases of necessity and where no in- 
justice will be done, to avoid injury to the operation of the 
deed from events happening between the first and second de- 
livery; as if the grantor, being a feme sole, should marry, or 
whether a feme sole or not, should die or be attained after the 
first and before the second delivery, the deed will be consid- 
ered as taking effect from the first delivery, in order to accom- 
plish the intent of the grantor, which would otherwise be de- 
feated by the intervening incapacity. But subject only to this 
fiction of relation in cases like those above supposed and others 
of the kind, and which is only allowed to prevail in further- 
ance of justice and where no injury will arise to the rights of 
third persons, the instrument has no effect as a deed, and no 
title passes until the second delivery; and it has accordingly 
been held, that if, in the mean time, the estate should be levied 
upon by a creditor of the grantor, he would hold by virtue of 
such levy, in preference to the grantee in the deed." 6 The 
doctrine' of relation is applicable for the purpose of protecting 
the equities of the parties on performance of the conditions 
of the escrow. 7 This principle is frequently applied for the 



516; Nichols v. Nichols, 28 Vt. 
228, 67 Am. Dec 699; Smith v. 
South Royalton Bank, 32 Vt. 341, 
76 Am. Dec. 179; Calhoun Co. v. 
American Emigrant Co., 93 U. S. 
124, 23 L. ed. 826; People v. Bost- 
wick, 32 N. Y. 445; Jackson v. 
Catlin, 2 Johns. 248, 3 Am. Dec. 
415; Patrick v. McCormick, 10 Neb. 
1; Titus v. Phillips, 18 N. J. Eq. 



541; Black v. Shreve, 13 N. J. Eq. 
455; State Bank v. Evans, 15 N. 
J. L. 115. 

6 Prutsman v. Baker, 30 Wis. 644, 
649, 11 Am. Rep. 592. 

7 Whitmer v. Schenk, 11 Idaho, 
702, 83 Pac. 775; Craddock v. 
Barnes, 142 N. C. 89, 54 S. E. 1003; 
Scott v. Sloan, 72 Kan. 545, 84 Pac. 
117. 
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purpose of cutting off rights acquired with notice of the terms 
and conditions of the escrow. 8 The doctrine of relation is, 
of course, inapplicable to a case where the death of the grantor 
renders a subsequent performance of conditions impossible. 9 
Relation, however, is made to the first delivery, only for the 
purpose of effectuating the deed. And it may be stated that 
so far as the capacity of the grantor is concerned, the deed is 
to take effect from the first delivery. 1 A grantor executed a 
deed, his wife joining in the conveyance, and deposited it in 
escrow. Before the payment of the purchase money and the 
acceptance of the deed, the wife of the grantor died and he 
remarried; but it was held that the claim of the second wife 
to dower was taken away by relation of the deed back to the 
time of its delivery in escrow. 8 A grantor deposited a deed 
with a third person as an escrow, instructing him to deliver 
it to the grantee on the production of a mortgage executed 
and recorded, and a certificate of the clerk that no other en- 
cumbrances were on record. On the receipt of the mortgage 
and the certificate of registry by the clerk, the depositary de- 
livered the deed to the grantee, and the mortgage to the grant- 
or. The clerk, however, made a mistake in the registry of the 
mortgage as to the amount of the debt. But, notwithstanding 
this, the condition was considered as performed, and the de- 
livery to the grantee was deemed proper; the deed was held 



8 Whitmer v. Schenk, supra. See, 
also, Marr v. Rhodes, 131 Cal. 267, 
63 Pac. 364. 

»McIntyre v. Mclntyre, 147 
Mich. 365, 110 N. W. 960. That 
the deed takes effect from the date 
of its first delivery when such is 
the intent, see Gammon v. Bunnell, 
22 Utah, 421, 64 Pac. 958, (citing 
text.) 

*2 Wharton on Contracts, § 679. 



And see Andrews v. Farnham, 29 
Minn. 246; Black v. Hoyt, 33 Ohio 
St. 203; Wheelwright v. Wheel- 
wright, 2 Mass. 447, 3 Am. Dec. 
66; Graham v. Graham, 1 Ves. Jr., 
275; Foster v. Mansfield, 3 Met. 
412, 37 Am. Dec. 154. See Bost- 
wick v. McEvoy, 62 Cal. 496. 

2 Vorheis v. Ketch, 8 Phila. 554. 
And see Harkreader v. Clayton, 56 
Miss. 383, 31 Am. Rep. 369. 
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to relate back, so as to give effect to an intermediate convey- 
ance by the grantee. 3 

§ 329. Where it is the intention of the parties that the 
conveyance is, after the performance of the condition, to 
take effect from the date of delivery in escrow, their intention 
will control. Accordingly, where deeds were executed on a 
certain day, and placed as escrows in the hands of the attorney 
for the grantee, and it was agreed that if certain bonds and 
mgrtgages should be delivered within a fixed time the deeds 
should take effect from the day of the first delivery, it was 
held that the deeds took effect from that day, if the bonds 
and mortgages were delivered within the time specified. 4 



'Beekman v. Frost, 18 Johns. 
544, 9 Am. Dec 246. See, also, 
Green v. Putnam, 1 Barb. 500; 
James v. Vanderheyden, 1 Paige, 
385; Ruggles v. Lawson, 13 Johns. 
285, 7 Am. Dec 375; Everts v. 
Agnes, 4 Wis. 351; 65 Am. Dec 
314; Shirley v. Ayres, 14 Ohio, 307, 
45 Am. Dec. 546. 

* Price v. Pittsburgh, Fort Wayne 
etc R. R. Co., 34 111. 13, 33. In 
this case the opinion of the court 
was delivered by Mr. Justice 
Breese, and he observes upon the 
subject we are now considering: 
"It is generally true, and is the old 
doctrine of the books, that if a 
deed is delivered to a stranger to 
be delivered to the grantee, on the 
performance by him of certain con- 
ditions, and they are fully per- 
formed and the deed delivered, that 
the deed takes effect from the sec- 
ond delivery, and to be considered 
the deed of the party from that 
time. This rule, it is said does not 
apply where justice requires a re- 
sort to fiction: 4 Kent's Com. 454. 



The instances usually put are, when 
the grantor, after the deposit of 
the deed, as an escrow, dies, or be- 
comes insane, or if a feme sole 
marries before the grantee has per- 
formed the conditions; in such 
cases the law will make the second 
delivery relate back to the time of 
the deposit of the escrow: 1 Shep. 
Touch. 123. What effect the agree- 
ment of the parties should have up- 
on the time of the delivery is not 
there discussed, nor is it said these 
are the only instances in which 
there shall be this relation back. 
See, also, Gammon v. Bunnell, 22 
Utah, 421, 64 Pac 958. The case 
of Lessee of Shirley v. Ayres, 14 
Ohio, 307, 45 Am. Dec. 546, was 
an ejectment, where it was held 
a deed delivered as an escrow 
should take effect on its first de- 
livery, on the performance of the 
condition, if it was necessary to 
protect the grantee, or those claim- 
ing under him, against intervening 
rights. The case of Beekman v. 
Frost, 18 Johns. 544, 9 Am. Dec. 



586 



THE LAW OF DEEDS. [CHAP. XIII. 



§ 330. Liens of attachment or judgment upon land 
prior to second delivery. — The performance of the condi- 
tion is indispensable to a transfer of title. Until the condition 



246, in the court of errors, holds 
the same doctrine. A very strong 
case is to be found in 9 Mass. 
307, 6 Am. Dec 67, Hatch v. Hatch 
et al., where the court held that a 
writing delivered to a stranger for 
the use and benefit of the grantee, 
to have effect after a certain event, 
or the performance of some condi- 
tion, may be delivered either as a 
deed or as an escrow. The distinc- 
tion, however, the court say, being 
almost entirely nominal, when we 
consider the rules of decision which 
have been resorted to, for the pur- 
pose of effectuating the intentions 
of the grantor or obligor, in some 
cases of necessity. If delivered as 
an escrow, and not in name as a 
deed, it will, nevertheless, be re- 
garded and construed as a deed 
from the first delivery, as soon as 
the event happens, or the consider- 
ation is performed, upon which the 
effect had been suspended, if this 
construction should be then neces- 
sary in furtherance of the lawful 
intentions of the parties. The case 
of Hall v. Harris, 5 Ired. Eq. 303, 
is to the same effect The ques- 
tion in this case was, whether a 
deed took effect on the second day 
of March, the date of its execution, 
or on the tenth, the day on which 
a full payment for the land was 
made. The trade was made on the 
2d of March, on which day part of 
the price was made, and the vendor 
was to make a deed, and hand it 
to one Morgan, to be by him hand- 
ed to the vendee when he paid the 



price. On that day the vendor 
made the deed and handed it to 
Morgan. Afterward, on the 10th 
of March, the vendee paid Morgan 
the balance due and received the 
deed. The purpose, the court say, 
for which the deed was delivered 
to a third party instead of being 
delivered directly to the plaintiff, 
was merely to secure the payment 
of the price. When that was paid, 
the plaintiff had a right to the deed. 
The purpose for which it was put 
into the hands of a third person 
being accomplished, the plaintiff 
then held the deed in the same man- 
ner he would have held it, if it 
had been delivered to him in the 
first instance. This was the inten- 
tion, and we can see no good rea- 
son why the parties should not be 
allowed to effect their end in this 
way. Though the plaintiff might 
have avoided the purchase, his 
rights cannot be affected by that 
fact The court remarks, if the 
vendor had died after the delivery 
to the third person, and before the 
payment, the vendee, upon making 
the payment, would have been en- 
titled to the deed, and it must have 
taken effect from the first delivery, 
or it could not have taken effect at 
all. The intention was, it should 
be the deed of the vendor from the 
time it was delivered to the third 
person, provided the condition was 
complied with. If this intention is 
bona fide, and not a contrivance to 
interfere with the rights of cred- 
itors, the deed must be allowed 
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is performed the title remains in the grantor. Hence, where 
a deed was delivered in escrow and was subsequently deliv- 
ered absolutely, but prior to the second delivery a judgment 
was obtained against the grantor, it was held that the title to 
the land passed to and was vested in the purchaser under the 
judgment. The court referred to the doctrine that in some 
cases the deed will relate back to the day of the first delivery, 
but considered that it had no application to a case of this char- 
acter. "The necessity," observes the court, "which justifies a 



to take effect" The court conclude 
by saying: "We are satisfied from 
principle and from a consideration 
of the authorities, that when a 
paper is signed and sealed and 
handed to a third person, to be 
handed to another, upon a condi- 
tion which is afterward complied 
with, the paper becomes a deed by 
the act of parting with the pos- 
session, and takes effect presently, 
without reference to the precise 
words used, unless it clearly ap- 
pears to be the intention that it 
should not then become a deed. In 
the case before us the proof was, 
that the deeds were delivered as 
deeds, to the solicitor of the com- 
pany, with the understanding when 
the bonds and mortgages of the 
railroad company to be given in 
payment of the lots, and which had 
to be executed in a distant State, 
were returned from there, the deeds 
were to take effect as of May 1, 
1860, and if the bonds were not 
returned, the deeds were not to 
take effect at all; that the bonds 
were not returned until the fall of 
I860, and that he, the witness, 
should not have delivered or re- 
corded the deeds until the bonds 
came; that the bonds and mort- 



gages are dated, and bear interest 
from May 1, I860, and interest had 
been paid on them from that date. 
It is a case quite like the case of 
Hatch v. Hatch, decided by the Su- 
preme Court of Massachusetts, and 
the case in Iredell, decided by the 
Supreme Court of North Carolina. 
In all such cases the intention of 
the parties is to be considered, and 
it seems quite manifest these parties 
intended those deeds should have 
effect from the day of their ex- 
ecution, if the conditions were per- 
formed; and they were fully per- 
formed." The court, however, said 
that it was inclined to the opinion, 
under the circumstances of the case, 
that the deeds were delivered ab- 
solutely in the first instance. If 
the grantor die before the happen- 
ing of the event, and his heirs aft- 
erward make a deed to the pur- 
chaser, and the latter pays the bal- 
ance of the purchase money to the 
administrator of the grantor's es- 
tate, the administrator will hold the 
money as an individual for the heirs 
as their property, it being consid- 
ered as realty, and not subject to 
administration as personal assets: 
Teneick v. Flagg, 5 Dutch, 25. 
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resort to fiction does not exist in this case. The grantor was 
not only able to make, and the grantee to receive, what is 
called a second delivery, but in point of fact it was made, and 
the deed took effect only from that time." 5 

§ 331. As to the necessity of an actual second delivery. 
— In some of the cases it seems to be assumed that a sec- 
ond delivery is necessary upon the happening of the event, or 
the performance of the condition, to vest the title in the 
grantee. 6 But we can see no good reason why the deed should 
be actually turned over to the grantee before his title is com- 
plete. The grantor has parted with all control and dominion 
over the deed, and he can have no right to direct the withhold- 
ing of the deed from the grantee; and if the latter has per- 
formed the condition upon which delivery to him was to be 
made, it seems to us that it is immaterial, except as a ques- 
tion of evidence, or notice, whether the deed is actually de- 
livered to him or not There seems to be no direct authority 
upon this point, but in one case the court declared, that the 
escrow "does not become the grantor's deed, and that no es- 
tate passes until the event has happened upon which it is to 
be delivered to the grantee, or until the second delivery, or re- 
delivery, as it is sometimes called, by the depositary to the 
grantee. Whether, in such case, actual delivery to the grantee 
is necessary in order to give effect to the instrument as the 
deed of the grantor, seems not to be very well settled, but the 
inference would appear to be that it is not. The indication 
from the authorities quite clearly is that it becomes the grant- 
or's deed the moment that the condition has been performed 
or the event has happened, upon which the grantee is entitled 

5 Jackson v. Rowland, 6 Wend 6 2 Wash. Real Prop. (4th ed.) 
666, 670, 3 Wash. Real Prop. (4th 304. 
ed.) 302; Taft v. Taft, 59 Mich. 
185, 60 Am. Rep. 291 ; De Mesmey 
v. Gravelin, 56 111. 93. 
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to the possession of it, and that thenceforth the depositary or 
holder is regarded as the mere agent or trustee for the 
grantee." 7 

§ 332. No particular form of delivery required. — In 

some of the early treatises expressions will be found admon- 
ishing persons, desiring to deliver deeds in escrow, to use 
words of some particular form expressing that intent, as, "I 
deliver this as an escrow to you to keep until such a day, and 
upon condition, etc. ; and then you shall deliver this escrow to 
him as my deed." 8 This, however, is clearly unnecessary. "It 
is not necessary that the term 'escrow* should be used when an 
instrument is delivered to a third person in order to prevent its 
taking immediate effect That term would perhaps evince more 
clearly and distinctly than any other the actual intention of the 
parties. But where such intention is indicated in any other 
manner, effect is to be given to it, unless the technical or legal 
phraseology employed by the parties renders it impracticable. 
What the nature of the delivery was, whether absolute or con- 
ditional, and what were the actual intentions of the parties, 
are always questions of fact to be settled by the jury, where 
the evidence leaves any doubt upon the subject The cases 
seem to consider a declaration by the grantor when he exe- 
cutes the instrument or delivers it to a third person, that he 
delivers it as his deed, as strongly indicating an intention that 
it shall take immediate effect Such a declaration, however, 
is, I apprehend, but matter of evidence, to be weighed in con- 
nection with the other circumstances in the case, in order to 
determine the real character of the transaction." 9 A deed in- 



7 Prutsman v. Baker, 30 Wis. 644, 
649, 11 Am. Rep. 592, per Dixon, 
C J. And see Simpson v. Mc- 
Glathery, 52 Miss. 723; Whitfield 
v. Harris, 48 Miss. 710. 

8 3 Wash. Real Prop. (4th e<L) 
302. 



9 Clark v. Gifford, 10 Wend. 311; 
Wheelwright v. Wheelwright, 2 
Mass. 452, 3 Am. Dec 66. See to 
the same effect: Bronx Inv. Co. 
v. Nat Bank of Commerce, 47 
Wash. 566, 92 Pac 380. And see 
Jackson v. Sheldon, 22 Me, 569; 
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closed with a letter sent to a third person, not the agent of the 
grantee, to be delivered upon the payment of the purchase 
price to the grantee, but not declared in the letter to be an 
escrow, is nevertheless an escrow, and does not vest the title 
in the grantee until performance of the condition. 1 



White v. Bailey, 14 Conn. 271; 
Shoenberger v. Hackman, 37 Pa. 
St. 87. 

1 White v. Bailey, 14 Conn. 271. 
Chief Justice Williams, in deliver- 
ing the opinion of the court, said: 
"The witness swore that it was de- 
livered as an escrow; but the letter 
accompanying the deed to him did 
not declare in express terms that 
it was sent to him as such; and 
hence it is claimed that it cannot 
be so considered by the court; and 
the question raised is whether a 
deed sent to a third person not the 
agent of the grantee, to be delivered 
only upon the payment of money 
by the grantee, vests the title in 
the grantee before actual delivery 
to him, or payment of the money. 
And it would seem that a statement 
of the question would give the an- 
swer. It would certainly require 
strong authority to induce us to 
come to such a result as is claimed 
by the defendant in error. None 
is produced except a dictum by 
Judge Swift, that when a deed is 
delivered to a stranger, it must be 
declared to be delivered as an es- 
crow; for if delivered as the deed 
of the party, it will take effect im- 
mediately: 1 Sug. Div. 179. The 
writer could not, it is believed, have 
intended to say that it could not 
be an escrow unless the grantee in 
terms declared he intended it to be 
such ; for a great proportion of per- 



sons cannot be supposed even to 
know the meaning of the term; and 
it might as well be said that a 
deed could not operate as such, un- 
less the party declared it to be his 
act and deed, which has often been 
held to be unnecessary: Thorough- 
good's case, 9 Rep. 137; Holford 
v. Parker, Hob. 246. No form of 
words can be necessary in one case 
any more than in the other; and 
the writer must have meant that 
the evidence must show that the 
grantor intended it as an escrow, 
otherwise it would be presumed to 
be what it purported to be, his act 
and deed. For the law is well set- 
tled that a deed is delivered as an 
escrow when the delivery is condi- 
tional; that is, when it is delivered 
to a third person to keep until 
something be done by the grantee; 
and it is of no force until the con- 
dition be fulfilled : Jackson d. Gratz 
et al. v. Catlin, 2 Johns, 248, 259, 
3 Am. Dec. 415; Clark v. Gifford, 
10 Wend. 310. Now, instead of 
sending this deed to the party, he 
sends it to a third person to deliv- 
er it upon the payment of three 
hundred dollars. Would it not have 
been a gross breach of trust in 
Tweedy to have delivered it with- 
out receiving any money? And 
yet, according to the defendant's 
claim, it was just as operative be- 
fore that delivery as it would have 
been after. We cannot doubt that 
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§ 333. The condition to make the instrument an es- 
crow must be one to be performed by the grantee. — As a 
general proposition, a conveyance is considered an escrow 
when it is delivered by the grantor to a third person, to be 
delivered to the grantee on the performance of some condi- 
tion. This condition, however, must be one that the grantee 
is to perform and not the grantor. Where a grantor has exe- 
cuted a complete deed and surrendered all possession and con- 
trol over it, in pursuance of the contract of the parties, he has 
done all that is required, and it would be inequitable to allow 
any subsequent act or omission on his part to impair the opera- 
tion or effect of his own deed. Therefor, if a grantor execute 
a deed and deposit it with a third person, until there may be 
an opportunity for acknowledging it, whereupon it is to be 
delivered to the grantee, it is not an escrow. The refusal of 
the grantor to acknowledge the deed will not avoid it. 8 

§ 333a. Delivery after grantor's death. — While the 
grantor must make an effectual delivery in his lifetime so as 
to part with all dominion over the deed, yet when the deed 
has been placed in escrow, it may be delivered to the grantee 
after the grantor's death, as the delivery takes effect by rela- 
tion as of the date of the original delivery to the depositary. 8 
Statements made by the grantor to the effect that he had de- 
livered a deed to one person for another's use are admissible 
in evidence in an action to secure the delivery of the deed to 
the grantee, brought subsequently to the grantor's death. 4 



no tide passed by virtue of this 
deed, though we consider the ques- 
tion as a question of fact" But 
it is said that the delivery must be 
considered absolute unless stated 
to be conditional: Currie v. Don- 
ald, 2 Wasb. (Va.) 58. 

2 White's Administrators v. Wil- 
liams, 2 Green Ch. 376. 

•Sneathen v. Sneathen, 104 Mo. 



201, 24 Am. St Rep. 326. And see, 
also, the extended notes to Jones 
v. Jones, 16 Am. Dec 40; State 
Bank v. Evans, 28 Am. Dec. 408; 
and Perry v. Patterson, 42 Am. 
Dec. 326. 

4 Brown v. Stutson, 100 Mich. 
574, 43 Am. St Rep. 462, and cases 
cited. 
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The death of either party before the performance of the con- 
dition will not defeat the deed, but it will, on the happening 
of the contingency, become effective as from the date of the 
first delivery. 5 Where the question concerned the delivery of 
promissory notes it was said by McKee, J: "An original 
delivery cannot be made by or on behalf of a dead man. But 
when the condition on which an original delivery made in the 
lifetime of a party transpires, the conditional delivery becomes 
absolute, and the absolute delivery takes effect against the 
contracting parties from the date of the delivery of the con- 
tracts as escrows, notwithstanding the death of one of the 
contractors before the happening of the condition." 6 

§ 333b. Death of party to action for specific perform- 
ance. — In actions affecting title to real estate, deeds may 
be executed and delivered to the officers of the court to hold 
in escrow. In an action brought to compel the specific per- 
formance of a contract for the purchase of real estate by the 
defendant, a deed duly executed and acknowledged by the 
plaintiffs was tendered and was placed under the control of 
the court in the hands of the clerk. One of the plaintiffs died 
after the trial, and it was held that the action did not abate 
by his death, and that the delivery to the clerk was a good 
delivery in escrow. A new conveyance from his heirs was 
held to be unnecessary, as the delivery in escrow was not de- 
feated by his death. 7 Without considering whether a deed 
placed in the hands of another without the right of recall, to 
be delivered to the grantee after the grantor's death, is a deed 

5 Webster v. Kings Co. Trust Co., 259, 81 Pac 1120; Bronx Inv. Co. 

145 N. Y. 275; Bostwick v. Mc- v. Nat. Bank of Commerce, 47 

Evoy, 62 Cal. 496; Stone v. De- Wash. 566, 92 Pac 380. 

wall, 7? 111. 475; Ruggles v. Law- Text galley 95 
son, 13 Johns. 285, 7 Am. Dec 375; 'Webster v. Kings Co. Trust Co., 

Lindley v. Groff, 37 Minn. 338. See, 145 N. Y. 275- 
also, Hayden v. Collins, 1 CaL App. 
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or an escrow, it is settled that such deed will effectually pass 
the title when delivered after the grantor's death. 8 And in 
case of the grantee's death, title will descend to his heirs. 9 



8 Howard v. Patrick, 38 Mich. 
795; Wallace v. Harris, 32 Mich. 
380; Hatch v. Hatch, 9 Mass. 307, 
6 Am. Dec 67; O'Kelly v. O'Kelly, 
8 Met. 436; Foster v. Mansfield, 3 
Met. 412, 37 Am. Dec. 154; Bury 
v. Young, 98 Cal. 446, 35 Am. St 
Rep v 781 ; Prutsman v. Baker, 30 
Wis. 644, 11 Am. Rep. 492; Hockett 
v. Jones, 70 Ind. 227; Cook v. 
Brown, 34 N. H. 460; Goodpaster 
v. Leathers, 123 Ind. 121; Owen v. 
Williams, 114 Ind. 179; Smiley v. 
Smiley, 114 Ind. 258; Williams v. 
Deeds. Vol 1.— 38 



Schat, 42 Ohio St. 47; Crooks v. 
Crooks, 34 Ohio St. 610; Stephens 
v. Huss, 54 Pa. St. 20; Stephens v. 
Rinehart, 72 Pa. St. 434; Haeg v. 
Haeg, 53 Minn. 33; Hathaway v. 
Payne, 34 N. Y. 92; Ball v. Fore- 
man, 37 Ohio St. 132; McCalla v. 
Bane, 45 Fed. Rep. 828. See § 280, 
ante. 

9 See Ashf ord v. Prewitt, 102 Ala. 
264, 48 Am. St Rep. 37; Teneick v. 
Flagg, 26 N. J. L. 25; Stone v. Du- 
vall, 77 111. 475; Jones v. Jones, 6 
Conn. Ill, 16 Am. Dec 35. 
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in the corporate name and under the corporate seal. 1 "The 
technical mode of executing the deed of a corporation is to 
conclude the instrument, which should be signed by some of- 
ficer or agent in the name of the corporation, with, 'in testi- 
mony whereof, the common seal of said corporation is here- 
unto affixed/ and then to affix the seal/' 2 And the execution 
of the instrument should be made in its own name and under 
its own seal, and not under the name and seal of the agent 
of the corporation, unless the latter mode is authorized by 
statute* Thus, by the provisions of a statute enacted in Ver- 
mont in the year 1815, private commercial corporations were 
empowered to convey lands by a deed reciting the vote of the 
corporation authorizing the sale, and executed by their presi- 
dent under his seal. 4 If a power to sell and convey be con- 
ferred upon the trustees of a corporation and not upon the 
corporation itself, a deed made in the name of the trustees 
and not of the corporation is valid. 6 "The technical mode of 
executing the deed of a corporation is for the proper officer 
to sign the corporate name adding his signature and official 
title as agent by whom the act is done, affixing the corporate 



1 Hatch v. Barr, 1 Ohio, 390; 
Zoller v. Ide, 1 Neb. 439. 

*Angell & Ames on Corpora- 
tions, § 225; Flint v. Clinton Co., 12 
N. H. 433. 

8 Savings Bank v. Davis, 8 Conn. 
191; Hatch v. Barr, 1 Ohio, 390; 
Isham v. Bennington Iron Co., 19 
Vt 230. 

*Wheelock v. Moulton, IS Vt 
519; Isham v. Bennington Iron Co., 
19 Vt 230; Warner v. Mower, 11 
Vt 385. 

5 De Zeng v. Beekman, 2 Hill, 
489. A deed was made by the 
treasurer of a corporation, who 
signed and sealed it in his own 



name; the conveyance recited that 
he executed it on behalf of the 
company, and had authority for 
that purpose. It was held, how- 
ever, that it was not the deed of 
the corporation: Brinley v. Mann, 
2 Cush. 337, 48 Am. Dec. 669. A 
similar decision has been made with 
reference to a mortgage, but the 
transaction, it was held, would op- 
erate as an equitable mortgage 
against subsequent mortgagees hav- 
ing notice: Miller v. Rutland etc 
R. R. Co., 36 Vt. 452. See, also, 
Coburn v. Ellenwood, 4 N. H. 99; 
Atkinson v. Bemis, 11 N. H. 44. 
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seal." 6 The conveyance is not invalidated by the fact that the 
name of the corporation and the designations "president" and 
"secretary" are typewritten. 7 The manner of execution is 
however fixed by the law of ret sitce. A misnomer in the name 
of the corporation is not fatal if the identity of the corpora- 
tion can be established from the face of the deed or by extrinsic 
evidence. 8 

§ 335. What is a sufficient recital of execution by cor- 
poration. — Where a deed purporting to be the conveyance 
of the corporation was executed by an agent, and concluded, 
"in witness whereof they," mentioning the corporation, "have 
hereunto set their seal, and the said agent hath hereunto sub- 
scribed his name," it was held to bind the corporation. 8 It 
is not essential to the validity of a deed that it should contain 
a recital "sealed with our common seal," or similar words, if 
the fact appears otherwise. 1 Where a deed was made by the 



8 Jones on Conveyancing, Vol. 2, 
sec 1048; Olney etc. Ass'n v. Rush, 
97 111. App. 349. A particular form 
need not be followed: Ismon v. 
Loder, 135 Mich. 345, 97 N. W. 
769. The conveyance should be in 
the name of the corporation, not 
the agent: Hutchins v. Barre Wa- 
ter Co., 74 Vt 36, 52 Atl. 70. The 
affixing of the corporate seal is in- 
sufficient without a signature : 
Hutchins V. Barre Water Co. (jk- 
pra). 

7 Reynolds v. Atlanta etc Ass'n, 
104 Ga. 703, 30 S. E. 942. The 
manner of execution is however 
fixed by the law of rei sitae: Wil- 
liams v. Gaylord, 186 U. S. 157, 46 
L. ed. 1102, 22 Sup. Ct 798. 

8 Precious Blood Soc. v. Elsythe, 
102 Tenn. 40, 50 S. W. 759. 

» Flint v. Clinton, 12 N. H. 430. 
It was held also that a lease of a 



corporation was sufficiently execut- 
ed which was signed by the trus- 
tees in their individual names, and 
to which the corporate seal was af- 
fixed: Jackson v. Walsh, 3 Johns. 
226. See Cooch v. Goodman, 2 Q. 
B. (Ad. & E., N. S.), 580. 

1 Goddard's Case, 5 Rep. 5 ; Com. 
Dig. Fait, A, 2; Mill Dam Foun- 
dry v. Hovey, 21 Pick. 417. It will 
be presumed that a deed signed 
and acknowledged in behalf of a 
corporation by its president and 
secretary and purporting to have 
been executed by the corporation 
was made by its authority: Gorder 
v. Plattsmouth Canning Co., 36 
Neb. 548, 54 N. W. 830; New Eng- 
land Wiring etc. Co. v. Farmington 
Electric Light etc. Co., 84 Me. 284, 
24 Atl. 848. Unless the use of 
seals in the execution of deeds has 
been abolished by statute as to nat- 
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president of a company, corn-eying all his estate and that of 
his constituents, either in law or in equity, and which he 
signed, writing under his name the words "president and 
trustee," it was held to transfer not only the title of the com- 
pany, but his individual estate as well. 2 A deed which declared 



ural persons and corporations, the 
common law rule prevails and a 
seal is necessary to the deed of a 
corporation: Thayer v. Nehalem 
Mi» Co., 31 Or. 437, SI Pac. 202; 
Danville Seminary v. Mott, 136 111. 
289, 28 N. E. 54; Texas Consol. etc. 
Co. v. Dublin Compress etc. Co., 
38 S. W. 404; Duke v. Markham, 
105 N. C 131, 10 S. E. 1017, 18 
Am. St Rep. 889. But the com- 
mon law rule is not changed as to 
conveyances by corporations by a 
statute which abolishes the use of 
private seals in contracts in writ- 
ing except the seals of corpora- 
tions: Garrett v. Belmont Land 
Co., 94 Tenn. 459, 29 S. W. 726. 

» Vilas v. Reynolds, 6 Wis. 214. 
The deed was signed, "J. D. Dory 
(seal), President and Trustee of 
the Four Lake Company." The 
granting words were "does give, 
grant, bargain, sell, demise, release, 
alien, and confirm unto the said 
party of the second part, and to his 
heirs and assigns forever, all that 
certain lot or parcel of land [de- 
scribing it], together with all and 
singular the hereditaments and ap- 
purtenances thereunto belonging or 
in anywise appertaining, and all the 
estate, right, title, interest, claim, 
or demand whatsoever of the said 
party of the first part, and of his 
constituents, either in law or in 
equity, either in possession or ex- 
pectancy of, in and to the above 



bargained premises, and their her- 
editaments and appurtenances." 
Cole, J., delivering the opinion of 
the court, said: "The description 
of the parties and the style Doty 
has adopted in signing the deed, 
favor the idea that it was intended 
to be the deed of Doty in his rep- 
resentative, in contradistinction to 
his individual, capacity. But if we 
examine the granting part of the 
deed, and the estate conveyed, we 
find in substance the following lan- 
guage." He then epitomizes the 
granting words above given, and 
continues: "By this language all 
the estate and interests of the par- 
ty of the first part, and of his con- 
stituents, in the premises, passes to 
the grantee; a mode of expression 
entirely inconsistent with the idea 
that Doty conveyed in a fiduciary 
capacity alone. For if the party of 
the first part be indeed the Four 
Lake Company, what was the es- 
tate and interest of the constitu- 
ents in the premises? Who were 
the constituents referred to, if not 
the Four Lake Company? If the 
grant is to be limited to conveying 
only the title of the company, and 
if Doty was a fiduciary vendor 
alone, then the estate of the party 
of the first part, and the estate of 
the constituents, was one and the 
same estate, and the language of 
the deed becomes senseless and un- 
meaning. It would all pass in the 
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that the corporation has "caused these presents to be signed 
by their president, and their common seal to be affixed," signed 
"A B, President," and sealed, is the deed of the corporation. 3 
A deed of a corporation is properly executed as a common- 
law deed where the attestation clause is in the form, "in wit- 
ness whereof the said G. Company have caused this indenture 
to be signed by their president, and attested by their secretary, 
and the common seal to be affixed," and is correspondingly 
signed and sealed. 4 But, on the other hand, where a president 
of a corporation was authorized by resolution to execute a 
deed conveying real estate of the corporation, and he did so 
in the name of the corporation, but attested it in the words 
"in witness whereof I, president, have hereunto set my hand 
and seal," etc., and signed his own names as president, oppo- 



grant of the estate, of the party of 
the first part, and the subsequent 
grant of the estate of his constitu- 
ents would be unnecessary and of 
no effect We therefore think it 
manifest from this clause of the 
deed that it was the intention of the 
parties that Doty should convey to 
his grantee all the title and interest 
which he might properly and law- 
fully convey as the president and 
trustee of the Four Lake Com- 
pany." The court said its view of 
the matter was further strength- 
ened by the covenants which were 
on the part of himself and his con- 
stituents. 

8 Haven v. Adams, 4 Allen, 80. 
An instrument which throughout 
the body thereof purported to be 
a mortgage of personal property by 
a corporation, was held to be the 
deed of the corporation, notwith- 
standing it was signed by the pres- 
ident only with his own name and 
title, and was sealed with his . indi- 
vidual seal: Sherman v. Fitch, 98 



Mass. 59. See, also, Eureka Co. v. 
Bailey Co., 11 Wall. 488, 20 L. ed. 
209; McCollin v. Gilpin, 5 Q. B. 
D. 390. If the name of the cor- 
poration is signed to the deed, the 
words "president and directors" 
preceding the corporate name, may 
be regarded as surplusage: Shaffer 
v. Hahn, 111 N. C. 1. See, also, 
Murphy v. Welch, 128 Mass. 489; 
Kansas v. Hannibal & St Jo. R. R. 
Co., 77 Mo. 180; Bason v. Kings 
Mountain M. Co., 90 N. C. 417; 
Frostbury Mut B. Assn. v. Brace, 
51 Md. 508. 

4 Bason v. King's Mountain Min- 
ing Co., 90 N. C 417. See, also, 
Magill v. Hinsdale, 6 Conn. 464, 
16 Am. Dec. 70; Porter v. Andros- 
coggin & K. C. R. Co., 37 Me. 349; 
Oshorne v. Tunis, 25 N. J. L. 633; 
Moore v. Willamette T. & L. Co., 
7 Or. 355. But a deed defectively 
executed may be good in equity: 
Love v. Sierra Nevada etc Co., 32 
CaL 639, 91 Am Dec. 602. 
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site to a seal upon which no distinct impression appeared, the 
conveyance was held to be the individual deed of the presi- 
dent; and as he had personally no interest in the lands con- 
veyed, the deed was inoperative. 6 The authority to execute 
the deed may be presumed from a recital that it was executed 
in pursuance of an order of the board of directors. 6 

§ 336. Seal incident to a corporation. — It has been said 
that incident to all corporations is the right to have and use 
a common seal 7 This incident exists without any provision 
in the charter, and the corporation may adopt any seal it de- 
sires. 8 But the seal must be that of the corporation to bind it 
by deed. It is, therefore, held that a conveyance under the 
private seal of an agent of the corporation does not bind it 
as a deed ; but for the benefits received they may be made to 
respond in implied assumpsit. 9 And the deed must be under 



8 Tenney v. East Warren Lumber 
Co., 43 N. H. 343. See, also, Co- 
burn v. Ellenwood, 4 N. H. 99; 
Brinley v. Mann, 2 Cush, 337, 48 
Am. Dec 669; State v. Allis, 18 
Ark. 269; Commonwealth v. Read- 
ing Sav. Bank, 137 Mass. 431. 
Where a deed, however, conclud- 
ed, "in witness whereof, the said 
B. C. S. Bank, by J. S. f their treas- 
urer duly authorized for this pur- 
pose, have hereunto set their name 
and seal," signed "J. S., Treasurer 
B. C. S. Bank," and sealed, it was 
held to be the deed of the corpora- 
tion: Hutchins v. Bynres, 9 Gray, 
367. 

6 Caldwell v. Morgan ton Mfg. 
Co., 121 N. C 339, 28 S. E. 475. 
See, also, Altschul v. Casey, 45 
Ore. 182, 76 Pac 1083; Hall v. 
Farmers' etc. Bank, 145 Mo. 418, 46 
S. W. 1000; Greve v. Echo Oil Co., 
8 Cal. App. 275, 96 Pac. 904. 



7 Angell & Ames on Corpora- 
tions, § 216; Dillon on Municipal 
Corporations, § 130; Field on Cor- 
porations, § 279. In some states 
the corporate seal must be affixed: 
Caldwell v. Morganton Mfg. Co., 
121 N. C. 339, 28 S. E. 475 (holding 
that the word "seal" after the sig- 
natures is not sufficient). The 
deed is not invalidated by the ab- 
sence of a seal: Murray v. Beal, 
23 Utah, 548, 65 Pac 726. See, 
also, State ex rel. Grimm v. Man- 
hattan etc Co., 149 Mo. 181, 50 S. 
W. 321; Pullis v. PuIIis etc Co., 
157 Mo. 565, 57 S. W. 1095. If 
the seal is not affixed an equitable 
title passes: Precious Blood Soc. 
v. Elsythe, 102 Tenn. 40, 50 S. W. 
759. 

8 Case of Sutton's Hospital, 10 
Rep. 30 b. See Porter v. Andros- 
coggin & K. C. R. Co., 37 Me. 349. 

8 Tippets v. Walker, 4 Mass. 597; 
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its corporate seal, which it may alter at pleasure, or it may 
adopt the private seal of an individual; but in that case the 
seal must be used as that of the corporation. 1 

§ 337. What is a corporate seal. — The common seal of 
a corporation, in one sense, is the instrument by which an im- 
pression is made upon the wax, wafer, or other substance used 
to take the impression. In another sense, the corporate seal 
is the impression itself. At common law, in order that an 
instrument might operate distinctively as one under seal, it 
was essential that the corporate seal should be impressed upon 
wax, wafer, or some other impressible and tenacious sub- 
stance attached to the instrument; an impression directly up- 
on the paper was insufficient. 8 But this rule has been al- 
tered in most of the States by legislative action. And even 
in the absence of a statutory provision upon the subject, it 
may be asserted that the modern authorities recognize the im- 
pression of a seal, when required, made directly upon the 
paper, or parchment, as sufficient. 8 And a seal, which is not 



Brinley v. Mann, 2 Cush. 337, 48 
Am. Dec. 669; Columbia Bank v. 
Paterson, 7 Cranch, 304; Metropolis 
Bank v. Guttschlick, 14 Peters, 19; 
Randall v. Van Vechten, 19 Johns. 
65, 10 Am. Dec. 193; Savings Bank 
v. Davis, 8 Conn. 191; Haight v. 
Sahler, 30 Barb. 218; Hatch v. 
Barr, 1 Ohio 390; Bank v. Rose, 2 
Strob. Eq. 90; Stinchfield v. Little, 
1 Greenl. 231, 10 Am. Dec. 65; 
Decker v. Freeman, 3 Greenl. 838; 
Elwell v. Shaw, 16 Mass. 42, 8 Am. 
Dec. 126. 

1 Richardson v. Scott River W. 
& M. Co., 22 Cal. 150. 
Text galley 96 

* Farmers' Bank v. Haight, 3 Hill, 
494, 495; Mitchell v. Union Ins. 
Co., 45 Me. 104, 71 Am. Dec. 529; 



Rochester Bank v. Gray, 2 Hill, 
227. A wafer may be a sufficient 
seal: St Philip's Church v. Zion 
etc. Church, 23 S. C. 297. See, al- 
so, as to scroll being presumed cor- 
porate seal: N. Y. etc. Ins. Co. v. 
Rhodes, 4 Ga. App. 25, 60 S. E. 
828. 

8 Corrigan v. Trenton Falls Co., 

I Halst, 52; Hendee v. Pinkerton, 
14 Allen, 381 ; Davidson v. Cooper, 

II Mees. & W. 778; s. c. 13 Mees. 
& W. 343; Carter v. Burley, 9 N. 
H. 558; Bank of Manchester v. 
Slason, 13 Vt. 334; Pillow v. Rob- 
erts, 13 How. 472, 14 L. ed. 228; 
Connolly v. Goodwin, 5 Cal. 220; 
Follett v. Rose, 3 McLean, 332; 
Curtis v. Leavitt, 17 Barb. 318; Al- 
len v. Sullivan R. R. Co., 32 N. H. 
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the corporate one, may be used with the assent of the direc- 
tors. 4 

§ 338. Who has the power to convey for the corpora- 
tion. — In general, the entire management and control of 
the affairs of a corporation are intrusted to a board of di- 
rectors or other governing body elected by the stockholders, 
who as a body have usually the right to take no other part in 
the management of corporate affairs. 5 When the corporate 
authority is thus vested, the stockholders have no power to 
make a deed or lease of the corporate property. 6 As an illus- 



446; Lightfoot & Butler's case, 2 
Leon. 21. See, also, Haven v. 
Grand Junction R. R., 12 Allen, 
337; Woodman v. York etc R. R-, 
50 Me. 549; Royal Bank of Liver- 
pool v. Grand Junction R. R*, 100 
Mass. 444, 97 Am. Dec 115; In re 
Sandilands, Law R. 6 C. P. 411. 

4 Middlebury Bank v. Rutland R. 
R. Co., 30 Vt 159. See as to fail- 
ure to attach corporate seal not be- 
ing fatal if officer had authority: 
Mershon v. Morris, 148 N. C 48, 
61 S. E. 647. 

5 Union Turnpike v. Jenkins, 1 
Caines, 381 ; United States Bank v. 
Dandridge, 12 Wheat. 113, 6 L. ed. 
569; Commonwealth v. St. Mary's 
Church, 6 Serg. & R. 508. 

"The great number of the mem- 
bers of which corporations aggre- 
gate usually consist, renders their 
undoubted right of contracting by 
vote, in general, extremely incon- 
venient; and accordingly their mode 
of contracting is through the inter- 
vention of agents duly authorized 
for that purpose. These are either 
persons specially appointed and au- 
thorized for the occasion, or, as is 



more common, the general officers 
and boards, as directors, managers, 
etc., existing within the corpora- 
tion, elected, it is true, by the mem- 
bers, but usually deriving their or- 
dinary powers from the charter or 
act of incorporation. This instru- 
ment frequently prescribes, too, 
their mode of action, and we need 
hardly add, that where this is the 
case, its injunctions must be rigidly 
pursued. In modern corporations 
created by statute, the charter ordi- 
narily contemplates the business of 
the corporation to be transacted 
exclusively by a special body or 
board of directors; and the acts of 
such body or board, evidenced by 
a legal vote, are as completely bind- 
ing upon the corporation, and as 
complete authority to their agents, 
as the most solemn acts done under 
the corporate seal" : Angell & Ames 
on Corporations, § 231. 

6 Conro v. Port Henry Iron Co., 
12 Barb. 27. The stockholders in- 
dividually or collectively cannot 
dispose of the corporate property. 
Conveyances can be made only in 
the manner and by the agencies 
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tration, a conveyance was executed by the trustees of a cor- 
poration, who were authorized to do so by a resolution adopt- 
ed at a special meeting of the stockholders, at which all the 
stockholders, including, of course, the trustees, were present. 
The conveyance recited that it was made by the corporation, 
by its trustees, "who are duly authorized and empowered by 
resolution and order of said corporation to sell and convey," 
and concluded, "in witness whereof, we, as the trustees of 
and for and on behalf of said corporation, have hereunto set 
our hands and seal (the said corporation having no seal), the 
day and year first above written." It was held that the power 
to sell corporate property, or to authorize its sale, is not vest- 
ed in the stockholders, either when collectively assembled or 
acting individually ; such power can be conferred only by the 
board of trustees, when assembled and acting in that capacity, 
and they may confer it upon themselves or any one else. 7 



o r ovided by the charter: Rough v. 
Breitung, 117 Mich. 48, 75 N. W. 
147. 

*Gashwiler v. Willis, 33 Cal. 11, 
91 Am. Dec 607. Speaking of the 
resolution of the stockholders, 
Sawyer, J., delivering the opinion 
of the court, said: "The corpora- 
tion could only act — could only 
speak — through the medium pre- 
scribed by law, and that is its board 
of trustees. As well might the cit- 
izens of San Francisco, in public 
meeting assembled, by unanimous 
resolution, authorize certain super- 
visors designated by name to sell 
and convey the city hall. It is said, 
however, that the trustees were 
also all present and particpated in 
the proceedings at the stockholders* 
meeting, and assented to the resolu- 
tion ; that the resolution was there- 
fore approved by all of the constit- 
uents of the corporation, and the 



powers of the corporation were ex- 
haustively exercised. But they were 
acting in their individual characters 
as stockholders, and not as a board 
of trustees. In this character they 
were not authorized to perform a 
corporate act of the kind in ques- 
tion. As well, also, might a valid 
ordinance be passed by the citizens 
of San Francisco in public meet- 
ing assembled, at which the super- 
visors were all present and voted 
in the affirmative. Such an ordi- 
nance, when signed by the mayor, 
would have the assent of all the 
constituents of the corporation as 
clearly as the resolution in question 
has in the present instance. But 
such is not the mode in which the 
corporation is authorized by the 
law of its creation to manifest its 
will and exercise its corporate pow- 
ers. The power to sell and convey 
could only be conferred by the trus- 
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Where a corporation owns land, a deed executed by the sole 
stockholder therein in his own name is void. The directors 
must act as a board. 8 Where a deed made by a corporation 
to its president purports to have been made under a resolu- 
tion of the board of directors, directing its execution by the 
president and secretary, and recites the presence of all of the 
directors at the meeting, it appears from the face of the deed 
that the president was a mere instrument, and the deed is not 
void as against public policy, because he executed the deed, as 
president of the corporation, to himself. 8 



tees when assembled and acting as 
a board. This is the mode pre- 
scribed. As a board they could 
perform valid corporate acts, and 
confer authority within the prov- 
ince of their powers upon the trus- 
tees individually, or upon any other 
parties to perform acts as the 
agents of the corporation." As to 
the necessity for the authority to 
execute the deed affirmatively ap- 
pearing, the same justice observed: 
"It is claimed by respondents that 
no authority is shown in the par- 
ties executing to execute the deed 
on behalf of the corporation. If 
the deed of a natural person pur- 
porting to have been executed by 
an attorney in fact were offered in 
evidence, it would clearly be inad- 
missible without first showing the 
authority of the attorney. The re- 
cital of the authority in the deed it- 
self would furnish no evidence 
whatever of its existence. The 
same is true of an artificial person 
—a corporation — at least where the 
corporate seal is not affixed. 
Whether the rule would be different 
when the regularly adopted corpo- 
rate seal is shown by competent 
proof to be affixed, it is not neces- 
sary now to inquire ; for it affirma- 



tively appears in this instance that 
the corporation has no seal, and 
that the parties executing the in- 
strument used their respective seals, 
no express authority to adopt such 
seals being shown. It may also be 
admitted for the purposes of this 
decision, that it is competent for 
the corporation to adopt the pri- 
vate seal of the several trustees, or 
any one of them, as its seal pro hac 
vice, and that the conferring upon 
the agent power to execute the 
deed, necessarily includes the pow- 
er to adopt a seal on behalf of the 
corporation for the occasion. Still, 
as a seal regularly adopted by the 
corporation was not in fact used, 
it is necessary to show authority in 
the agent to execute the deed, in 
order to show by implication au- 
thority in him to adopt a seal for 
the occasion. The authority of the 
trustees to execute the instrument 
in question must, therefore, affirm- 
atively appear, or it does not ap- 
pear to be the act or deed of the 
corporation." 

8 Baldwin v. Canfield, 26 Minn. 
43. 

9 Fudickar v. East River Irriga- 
tion Dist., 109 Cal. 29. 
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§ 339. Compelling directors to execute deed against 
their judgment. — The governing board possesses the same 
power of executing deeds, as they do of performing any oth- 
er corporate act. It is their province to determine whether 
a particular act will be done, and courts will not compel them 
to attach the corporate seal to any instrument, against their 
own judgment, though a majority of the members may so de- 
sire. 1 



1 Commonwealth v. St Mary's 
Church, 6 Serg. & R. 508. See 
Clark v. Benton Mfg. Co., 15 Wend. 
256; Leggett v. New Jersey Mfg. 
etc Co., 1 Saxt Ch. 541; 23 Am. 
Dec. 728; McDonough v. Temple- 
man, 1 Har. & J. 156, 2 Am. Dec 
510. In Leggett v. New Jersey 
Mfg. etc. Co., supra, where the 
validity of a mortgage was in ques- 
tion, the Chancellor said: "By the 
act incorporating the New Jersey 
Manufacturing and Banking Com- 
pany, it is provided that all the 
affairs, property, and concerns of 
the corporation shall be managed 
and controlled by eleven directors, 
who shall be elected annually; and 
that the directors for the time be- 
ing, or a majority of them, shall 
have power to make and prescribe 
such by-laws, rules, and regulations 
as to them shall appear needful and 
proper, touching the government of 
the said corporation, the manage- 
ment and disposition of the stock, 
business, and effects thereof, and 
all such other matters as may ap- 
pertain to the concerns of said 
corporation. From this it appears 
that the general power over the af- 
fairs of the corporation was com- 
mitted to the board of directors to 
be chosen by the stockholders. If 
the mortgage had been executed 



under the -authority of that board, 
it would, in the judgment of the 
court, have been valid. But the evi- 
dence shows that it was not so 
executed. The board took no or- 
der or vote upon the subject; they 
have not consented, and many of 
them knew nothing of the transac- 
tion. If, then, the mortgage and 
bond could not be legally executed 
without the direct assent or order 
of the board, they cannot be valid 
instruments, even against the cor- 
poration, for such assent or order 
was never directly given. ... I 
think it quite clear that the presi- 
dent and cashier, as such, had no 
power to execute in the name and 
in behalf of the corporation, the 
instruments in question. Their au- ^ 
thority, although extensive, has lim- 
its. It may extend to all the ordi- 
nary and even extraordinary finan- 
cial operations of the company, but 
it can by no presumption be taken 
to include the right to execute a 
conveyance of real estate. This is 
a transaction of rare occurrence. 
. . . It is not within the range of 
banking operations. It is the most 
solemn act that the corporation can 
perform, and it would be danger- 
ous to communities and to corpora- 
tions themselves, if the president 
and cashier, the ordinary officers of 
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§ 340. Execution of deed in mode prescribed by law 
or charter. — But where it is provided that conveyances 
shall be made in a certain mode, or executed by certain offi- 
cers, this must be done to make the instrument operative. 
Thus, if the charter of a corporation provides that a 
specified number of the directors shall be present at 
the making of a contract, a deed or contract executed in 
the absence of that number would not be valid; but the 
ministerial act of affixing the seal may be done by 
a less number. 3 A like rule prevails where it is provided 
by statute that a conveyance or mortgage by a corpo- 
ration shall be executed by its president. The statute must be 
followed, and a deed or conveyance not executed in compli- 
ance therewith is not the deed of the corporation. 3 But the 
statute of North Carolina, providing that a deed of a corpo- 
ration conveying land shall be signed by the president and two 
other members of the corporation, is construed as an enab- 
ling act and not as excluding the common-law mode of exe- 



the corporation, could exercise a 
right of this character in virtue of 
the general powers of their office. 
Admitting that, in this instance, in 
consequence of the neglect or in- 
attention of the board of directors, 
the duties of the officers were en- 
larged, and greater powers were 
committed to them, not expressly, 
but pennissively, they would not be 
authorized to do an act of this kind. 
If they were even general agents 
for this corporation without limit 
from common usage, or the pre- 
scribed by-laws of the company, 
they would not have been author- 
ized to sell and convey the real 
estate of the company without ex- 
press authority: Stow v. Wyse, 7 
Conn. 219, 18 Am. Dec. 99." 
8 Berk's Turnpike Co. v. Myers, 



6 Serg. & R. 12, 9 Am. Dec. 402; 
Hill v. Manchester Water Works, 
5 Barn. & Aid. 866, 2 Nev. & M. 
573. The property must be convey- 
ed in the manner prescribed by stat- 
ute: Allen v. Brown, 6 Kan. App. 
704, SO Pac. 505. That the statu- 
tory method is not however, neces- 
sarily exclusive: See Bliss v. Har- 
ris, 38 Cola 72, 87 Pac. 1076. 

3 Warner v. Mower, 11 Vt 385; 
Isham v. Bennington Iron Co., 19 
Vt. 230; Wheelock v. Moulton, 15 
Vt 519. So if the assent of a cer- 
tain unmber of stockholders is re- 
quired by the charter of a corpora- 
tion, this assent must be obtained, 
or a mortgage executed otherwise 
will be void : Cape Sable Co.'s case, 
3 Bland, 166. 
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cution.* It is not essential that the deed should be executed by 
the directors themselves, where they have the power of con- 
veying. They may empower others to sign and seal the con- 
veyance. 6 

§ 341. Who may affix the seal. — The seal should be af- 
fixed by an agent duly authorized for that purpose. 6 Where 
no authority has been conferred by the board of directors upon 
the president and cashier of a bank to affix the seal of the cor- 
poration to an instrument, they have no power to do so. 7 The 
seal should be affixed by the officer who is entitled to its pos- 
session and custody, or by some person acting under special 
authority. 8 The acknowledgment of the execution of the 
deed should generally be made by the proper officer, or agent, 
executing the instrument. 9 The seal is prima facie evidence 
that it was affixed by proper authority. 1 



* Bason v. King's Mountain Min- 
ing Co., 90 N. C. 417. 

6 Savings Bank v. Davis, 8 Conn. 
191 ; Burrill v. Nahant Bank, 2 Met. 
163, 35 Am. Dec 395; Arms v. Co 
nant, 36 Vt. 744; Bellows v. Todd, 
39 Iowa, 219. 

«Koehler v. Black River Co., 2 
Black 715, 17 L. ed. 339; Jackson 
v. Campbell, 5 Wend. 572; Damon 
v. Granby, 2 Pick. 345; Bank of 
Ireland v. Evans, 5 H. L. Cas. 389, 
32 Eng. L. & Eq. 23; D'Arcy v. 
Tamar, Law R. 2 Ex. 161. 

?Hoyt v. Thompson, 5 N. Y. (1 
Seld.) 320. A by-law of a railroad 
corporation, constituting the pres- 
ident the business and financial 
agent of the company, does not 
empower him to execute a mort- 
gage for a precedent debt of the 
corporation: Luse v. Isthmus etc 
R. R. Co., 6 Or. 125, 25 Am. Rep. 
506. 

■ Derby Canal v. Wilmont, 9 East, 



360; Berk's Turnpike Co. v. My- 
ers, 6 Serg. & R. 12, 9 Am. Dec 
402; United States Bank v. Dand- 
ridge, 12 Wheat. 68, 6 L ed. 554; 
Clarke v. Imperial Gas Co., 4 Barn. 
& Adol. 315, 1 Nev. & M. 206. A 
deed is admissible in evidence with- 
out additional proof of the capacity 
of the officers executing it, where 
it purports to be made by the cor- 
poration by its proper officers, and 
it is recited in the certificate of ac- 
knowledgment that they were such : 
Shaffer v. Hahn, 111 N. C. 1. See, 
also, Smith v. Smith, 62 111. 493; 
Heath v. Big Falls Cotton Mills, 
115 N. C. 202; Sawyer v. Cox, 63 
111. 130; Ballard v. Carmichael, 83 
Tex. 355. 

9 Gordon v. Preston, 1 Watts, 385, 
26 Am. Dec 75; Lovett v. The 
Steam Saw Mill Assn., 6 Paige, 60; 
Kelly v. Calhoun, 95 U. S. 710, 712, 
24 L. ed. 544, 545. 

1 McCracken v. City of San Fran- 
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§ 342. Rule that power to execute a deed must be by 
deed not applicable to corporations. — The rule of the com- 
mon law is that authority to execute a deed can be conferred 
only by deed. Thus rule does not apply to corporations. They 
may appoint agents by resolution, or vote without the corpo- 
rate seal. 8 Therefore, the conveyance of corporate lands by an 
agent or attorney, appointed by a vote of the board of direc- 
tors without a power under seal, is valid. 3 So authority may 
be given to the president of a corporation to execute a deed 
by a resolution passed at a general meeting. 4 Where an offi- 
cer is authorized by a vote to sell and convey, he has power to 
execute a contract to sell at a day in the future. 6 

§ 343. Proof of the corporate seal. — The corporate 
seal is not evidence of its own authenticity. It must be proved, 
when an issue is raised by denying it. 8 It is not necessary, 



cisco, 16 Cal. 591. Deed not ultra 
vires as to the corporation, execut- 
ed in the corporate name, and un- 
der the corporate seal, by proper 
officers, and duly delivered, carries 
with it presumption of authority 
in officers to execute it and affix 
thereto corporate seal: Deepwater 
Council etc. v. Renick, 59 W. Va. 
343, 53 S. E. 552. 

8 Hopkins v. Gallatin Turnpike 
Co., 4 Humph. 403; Burr v. Mc- 
Donald, 3 Gratt 215; Beckwith v. 
Windsor Mfg. Co., 14 Conn. 594; 
Howe v. Keeler, 27 Conn. 538; 
Despatch Line etc v. Bellamy Mfg. 
Co., 12 N. H. 205, 37 Am. Dec 203; 
Redfield on Railways, §§ 113, 143; 
Field on Corporations, § 290; Dil- 
lon on Municipal Corporations, § 
130; Angell & Ames on Corpora- 
tions, § 224. 

8 Savings Bank v. Davis, 8 Conn. 
191. 



* Burr v. McDonald, 3 Gratt. 215. 
See, also, Jackson ex dem. People 
v. Brown, 5 Wend. 590. 
Text galley 97 

8 Augusta Bank v. Hamblet, 35 
Me. 491. 

8 Foster v. Shaw, 7 Serg. & R. 
163; Den v. Vreelandt, 7 N. J. L. 
352, 11 Am. Dec. 551; Farmer's 
Turnpike Co. v. McCullough, 25 Pa. 
St 3C3 ; Jackson v. Pratt, 10 Johns. 
281 ; Crossman v. Hilltown, 3 Grant. 
Cas. 225. The seals of a private 
corporation must be proved as 
courts do not take judicial notice 
of them, but if the deed is signed 
by qualified officers of the corpora- 
tion, it will be presumed that it 
was properly executed and that the 
proper seal was affixed: See Phil- 
lips v. Coffee, 17 111. 154, 63 Am. 
Dec. 357; Wagg- Anderson Woolen 
Co. v. Lesher, 78 III. App. 678; Du 
Bois v. Sheppard, 41 N. Y. App. 
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however, that the proof should be made by the officer who af- 
fixed the seal, or by a person who saw the act performed. 7 
Anyone acquainted with the seal, or the device engraved upon 
it, may show that it is the corporate seal. 8 Where the seal is 
affixed by the proper officer, as by the president, the act is 
prima facie evidence of his authority to do so, 9 and of the as- 



Div. 113, 58 N. Y. Supp. 563; Jack- 
son v. Pratt, 10 Johns. 381 ; Mann 
v. Pentz, 2 Sandf. Ch. 257; Bene- 
dict v. Denton Walk (Mich.) 336; 
Stebbins v. Merritt, 10 Ciish. 27; 
Mill-Dam Foundry v. Hovey, 21 
Pick. 437; Levering v. Memphis, 
7 Humph. (Tenn.) 553; Vaughn v. 
Hankinson, 35 N. J. L. 79; Osborne 
v. Tunis, 25 N. J. L. 633; Solomon's 
Lodge v. Montmollin, 58 Ga. 547; 
Chonquette v. Barada, 28 Mo. 491 ; 
St. Louis Public Schools v. Risley, 
28 Mo. 415, 75 Am. Dec. 131; Ben- 
low v. Cook, 115 N. C. 324, 20 S. 
E. 453, 44 Am. St. Rep. 454; Penn- 
sylvania Nat. Gas Co., v. Cook. 123 
Pa. St. 170, 16 Atl. 762; Jackson- 
ville R. Co. v. Hooper, 160 U. S. 
514, 40 L. ed. 515, 16 Sup. Ct 379. 

7 Moises v. Thornton, 8 Term. 
Rep. 304; Foster v. Shaw, 7 Serg. 
& R. 162; Darnell v. Dickens, 4 
Yerg. 7. 

8 Moises v. Thornton, supra; City 
Council v. Moorehead, 3 Rich. 430. 

9 Hopkins v. Gallatin Turnpike 
Co., 4 Humph. 403; Chicago, Bur- 
lington etc. R. R. Co. v. Lewis, 53 
Iowa, 101; Bliss v. Kaweah Canal 
Co., 65 Cal. 502; Schallard v. Eel 
River Nav. Co., 70 Cal. 144; Mc- 
Cracken v. San Francisco, 16 Cal. 
591; Miners' Ditch Co. v. Zeller- 
bach, 37 Cal. 543; 99 Am. Dec. 300; 
Southern Cal. Colony v. Busta- 



mente, 52 Cal. 192; Evans v. Lee, 
11 Nev. 194; Yellow Jacket Silver 
M. Co. v. Stevenson, 5 Nev. 224; 
Levering v. Mayor, 7 Humph. 553; 
Heath v. Big Falls Cotton Mills, 
115 N. C. 202; Bason v. Kings 
Mountain M. Co., 90 N. C. 417; 
Shaffer v. Hahn, 111 N. C. 1; Wood 
v. Whelen, 93 111. 153; Reed v. 
Bradley, 17 111. 321; Union Gold M. 
Co. v. Bank, 2 Col. 226; Butts v. 
Cuthbertson, 6 Ga. 166; Solomon's 
Lodge v. Montmollin, 58 Ga. 547; 
Flint v. Clinton Co., 12 N. H. 430; 
Crossman v. Hilltown Turnpike 
Co., 3 Grant's Cas. 225; Blackshire 
v. Iowa Homestead Co., 39 Iowa. 
624; Morris v. Keil, 20 Minn. 531; 
Sheehan v. Davis, 17 Ohio St. 571; 
Berks & Dauphin Turnpike Road 
v. Myers, 6 S. & R. 12, 9 Am. Dec 
402; City Council v. Moorhead, 2 
Rich. 430; Mickey v. Stratton, 5 
Sawyer, 475; Conine v. Junction 
etc R. R. Co., 3 Houst. 288; Mill 
Dam Foundry v. Hovey, 21 Pick. 
417; Burrill v. Nahant Bank, 2 Met 
163, 345 Am. Dec 395; New Eng- 
land Iron Co. v. Gilbert etc R. R. 
Co., 91 N. Y. 153; Hoyt v. Thomp- 
son, 5 N. Y, 320; Trustees Canan- 
daigua Academy v. McKechnie, 
90 N. Y. 618; Chonquette v. Barada, 
28 Mo. 491; St Louis Public 
Schools v. Risley, 28 Mo. 415, 75 
Am. Dec 131; Musser v. Johnson, 
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sent of the corporation to the instrument. 1 Where the signa- 
ture of the agent who acts for the corporation is proved, it 
will be presumed, until rebutted by competent evidence, that 
the seal was intended as the seal of the corporation. 2 It is not 
necessary to insert in a deed executed by a corporation a re- 
cital of the authority under which it is made, unless rendered 
essential by statute or otherwise. 3 And a recital can have no 
effect where the authority did not exist. 4 



42 Mo. 74, 97 Am. Dec. 316; Union 
Bank v. Call, 5 Fla. 409; Augusta 
etc R. R. Co. v. Kittel, 52 Fed. Rep. 
63. 

1 Leggett v. New Jersey etc. Co., 
1 N. J. Eq. (1 Saxt. Ch.) 541, 23 
Am. Dec. 728; Reed v. Bradley, 
17 111. 321. Where the corporate 
seal is not attached, the party rely- 
ing on the deed has the burden of 
proof to show that it was author- 
ized or ratified by a resolution of 
the board of directors: Fudickar 
v. East Riverside Irrigation Dist., 
109 Cal. 29. 

8 Reynolds v. Trustees, 6 Dana, 
37; Stebbins v. Merritt, 10 Cush. 
27; Mill Dam Foundry v. Hovey, 
21 Pick. 428; Flint v. Clinton Co., 
12 N. H. 433; City Council v. 
Moorehead, 2 Rich. 430; Phillips v. 
Coffee, 17 111. 154, 63 Am. Dec. 357; 
Susquehanna Bridge v. General Ins. 
Co., 3 Md. 305, 56 Am. Dec 740; 
Bank of Middlebury v. Rutland 
etc. R. R. Co., 30 Vt. 159; Tenney 
v. East Warren etc. Co., 43 N. H. 
343. See, also, Miller v. Ewer, 
27 Me. 509, 46 Am. Dec. 619; Bow- 
en v. Irish Presb. Cong., 6 Bosw. 
263. 

'Hart v. Stone, 30 Conn. 94; 
Inman v. Jackson, 4 Greenl. 237; 
Farrar v. Eastman, 5 Greenl. 345. 
Reference of authority to the mu- 
Deeds. Vol. 1.— 39 



mcipal record is sufficient without 
incorporating or reciting the same 
in the deed : S. F. etc. Land Co. v. 
Hartung, 138 Cal. 223, 71 Pac. 337 
(citing text). 

*Gashwiler v. Willis, 33 Cal. 11, 
91 Am. Dec. 607. In Union Gold 
Mining Co. v. Bank, 2 Col. 226, it 
was held, that by showing there 
was no vote of the directors au- 
thorizing the execution of a deed, 
the presumption in favor of its va- 
lidity would not be overcome, where 
it was made in the name of the 
corporation, had the corporate seal 
affixed, and was signed by the pres- 
ident. The decision was placed on 
the ground that, as large powers 
are often exercised by corporate 
officers with tacit consent of the 
board of directors, authority might 
have been given without such vote. 
But in Koehler v. Black River etc. 
Co., 2 Black, 715, it was held that 
the burden of proof was shifted 
upon those who relied upon the va- 
lidity of a mortgage to show that 
the seal was properly affixed, when 
the officers of the corporation could 
not tell the time when it was at- 
tached, or the manner in which 
it was done. See Perry v. Price, 
1 Mo. 664, 14 Am. Dec. 316, where 
it was held that, where a seal other 
than the corporate one is used, it 
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§ 344. Delivery of deed of corporation. — It is said that 
the delivery of a deed of a corporation is not necessary to its 
complete execution ; that it is rendered complete by merely af- 
fixing the common seal. "If dean and chapter seal a deed, 
it is their deed immediately; but if, at the same time, they 
make letter of attorney to deliver it, this is not their deed till 
delivery." 6 But this is true only where the complete execution 
of the deed was intended by the affixing of the seal. It cannot 
have this effect if the order for affixing the seal be accom- 
panied with a direction to the clerk of the company to retain 
the conveyance in his custody until the accounts with the pur- 
chaser are adjusted. 6 

PART II. 

MUNICIPAL CORPORATIONS. 

§ 345. Mode of alienation prescribed in charter must 
be observed. — If the charter of a municipal corporation 



must appear that it was adopted, 
for at least that occasion, as the 
corporate seal, or the corporation 
will not be bound, even if a ma- 
jority of the board of directors af- 
terward meet and attempt to ratify 
the transaction. 

5 Lord Hale's note to Coke upon 
Littleton, tit. 1, ch. 5, § 40, 36, a, n., 
222, Butler & Hargrave's ed. See 
Dean and Chapter of Femes, Dav- 
ies, 116, 2 Leon, 97; 1 Vent. 257; 1 
Lev. 46; 3 Keb. 307; 1 Kyd. on 
Corporations, 268; Angell & Ames 
on Corporations, § 227. 

• Derby Canal Co. v. Wilmot, 9 
Fast, 360. The company brought 
an action in ejectment and recov- 
ered a verdict. Upon a motion to 
set it aside, Lord Ellenborough, C. 
J., answered, and the rest of the 
court agreed, "that, in order to give 
it effect, the affixing of the seal 



must be done with intent to pass 
the estate; otherwise it operates no 
more than feoffment would do 
without livery of seisin; whereas, 
here, though the seal was directed 
to be and was affixed to the instru- 
ment for form, yet it was with a 
reservation of any present effect 
to pass the title out of the company, 
as they did not choose to deliver 
over the possession of the convey- 
ance till the accounts were settled 
between them and the purchaser." 
Deed must be delivered: Holmes 
v. Salamanca etc. Co., 5 Cal. App. 
659, 91 Pac. 160. Corporate action, 
formally taken, or the assent of 
all parties in interest, is essential 
to make a valid contract for sale 
and disposition of real estate : Tay- 
lor v. Scott and Co., 149 Mich. 525, 
113 N. W. 32. 
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prescribes a particular manner for the disposition of the cor- 
porate property, the valid assent of the corporation to a trans- 
fer of its property can be given in that manner only. Thus, 
in California, where sales of corporate property were made 
pursuant to the provisions of a void ordinance, and where the 
city charter provided that such sales should be made at public 
auction, it was held that the retention of the money received, 
although it might place a liability upon the city to refund it 
to the purchasers, would not operate as a ratification of the 
sales; for, to give it this effect would be equivalent to saying 
that the city might sell at private sale. Upon this point the 
court observes: "Again, by the charter all sales of the city 
property were required to be made at public auction. This 
mode was essential to the validity of any sale. A ratifica- 
tion of an illegal public sale is, in effect, making a private 
one. The object of the ratification is to vest in the purchaser 
the title, as he had acquired none previously, and for that 
purpose to confirm to him the sale at the prices already offered ; 
that is, to make a sale upon the consideration of the original 
bid. At public auction this could not be done, for the very 
essence of an auction sale is that every one is at liberty to * 
bid, and that the property shall fall to the highest bidder. It 
could only be done by a private arrangement, and, as a con- 
sequence, could not be done at all by the common council under 
the instructions of the charter. The case would be different 
if the common council had possessed authority to dispose of 
the municipal property at private sale. They could then have 
said : We will confirm the previous proceedings ; we will take 
the money already advanced, and what is to be advanced upon 
the bid, as the consideration, and transfer the title. But as 
the power of disposition could only be exercised in one way — 
by a direct vote or ordinance authorizing a public sale, after 
due advertisement of the time, place, and terms — no other 
mode could be adopted in its stead. Appropriation of the 
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proceeds, proceedings upon the assumed validity of the sale, 
reference to the ordinance as having been passed, would not 
answer the requirements of the charter. The common coun- 
cil were not invested with any discretion to substitute a dif- 
ferent mode for the disposition of the city's property in place 
of the one provided. A private proprietor, having full pow- 
er over his own property, may ratify an unauthorized sale 
of the same made by a person assuming to be his agent, with- 
out reference to its mode, whether made publicly or private- 
ly; he may in some instances be estopped from denying the act 
of the assumed agent after appropriating its benefits with the 
knowledge of the facts. So, the State may ratify the acts of 
her agents, upon a subject within the constitutional control 
of the legislature, when they exceed their powers. She may 
do this by legislation directly affirming the acts, or by legis- 
lation proceeding upon their assumed validity. The reason is 
obvious; there is no limitation as to the mode in which the 
State may give her assent, except that it must be by an act 
or resolution of her legislature. Not so with a municipal 
body under restrictions such as controlled the action of the 
common council of the city of San Francisco. They could 
give their assent to the sale of the city's property only in one 
mode." 7 Where a statute authorizes the board in which the 



7 Grogan v. San Francisco, 18 Cal. 
590, 608, per Field, C J. See, on 
the same subject, McCracken v. 
San Francisco, 16 Cal. 592; Pi- 
mental v. San Francisco, 21 Cal. 
351. In the latter case the court 
said, upon the question of the pur- 
chaser's right to the money paid by 
the city (p. 365) : "The several 
cases stand simply upon this 
ground: The city has obtained the 
money of her citizens without any 
consideration, under a mistaken 



impression of her rights, and has 
appropriated it to municipal pur- 
poses, and they insist, and so we 
have held, that she is under these 
circumstances bound, both legally 
and morally, to refund it to them. 
The suggestion frequently made in 
the cases, that the claimants are tak- 
ing advantage of a mere technical 
defect, and that had they remained 
contented with the sale they would 
not have been disturbed in their 
possession, is without force. That 



CHAP. XIV.] EXECUTION OF DEEDS BY CORPORATION. 613 

corporate authority of a city is vested to convey its lands, a 
majority of the members of such board may execute the deed. 8 

§ 346. Effect of conditions in charter upon which 
alienation may be made. — If the charter prescribes a cer- 
tain condition upon which the real estate of the municipal 
body may be sold, that condition must exist, or be performed, 
when performance is required, or the deed executed by the 
corporation will be void. Thus, where the charter declares 
that no real estate shall be sold "without the consent of the 



defect which vitiates entirely a 
sale, and leaves the title of the 
property in the city, can hardly be 
termed a technical one. It is a 
defect which goes to the substance 
of the whole transaction. Nor is 
it by any means certain that the 
bidders would have been left in un- 
disturbed possession of the prop- 
erty had no question as to the va- 
lidity of the alleged sale been raised. 
They could have no assurance that 
subsequent corporate authorities 
might not claim the property; or if 
the authorities did not move in the 
matter, that the creditors of the 
city might not attempt to subject 
the property to the satisfaction of 
their demand. But, independently 
of these considerations, it is enough 
to say that the bidders had a clear 
right to ask for a return of their 
money when they found that the 
title had not passed to them, and 
could not pass by the proceedings 
taken. They were not under any 
obligation to wait a moment The 
money was paid for a present, not 
a future, transfer of the title." In 
Herzo v. San Francisco, 33 Cal. 
134, in a case of the same character, 



Rhodes, J., delivering the opinion 
of the court, observed: "The first 
point is, 'the conveyance of the lots 
of land, by the city of San Fran- 
cisco to the appellant, was not void, 
but only voidable, and might ripen 
into a title. The appellant, there- 
fore, had no cause of action until 
he made a reconveyance and sur- 
render of that property to that city.' 
Regarding the conveyance as void- 
able, doubtless the proposition 
could be successfully maintained; 
but concurring as we do in the de- 
cisions on this point, in the cases 
mentioned, that the sale and con- 
veyance were void, we are bound to 
hold that the conveyance could 
not ripen into a title, and did not 
nor could vest in the purchaser any 
right, title, or interest in the lots; 
and that the purchaser having ac- 
quired from the city by virtue of 
the attempted sale neither the title 
nor the possession of the lots, he is 
not required to convey or transfer 
either to the <rty, prior to the com- 
mencement of an action to recover 
the purchase money." See, also, Sat- 
terlee v. San Francisco, 23 Cal. 314. 
8 San Diego v. San Diego etc R. 
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freeholders and other legal voters of said village, or the ma- 
jor part thereof, to be given at a public meeting duly notified," 
this consent must be obtained, and a deed made without it will 
be void. 9 

§ 347. Restriction on alienation as affecting power to 
mortgage or lease. — A condition, however, that a vote of 
the citizens of the municipality shall be obtained before corpo- 
rate property is sold and conveyed, does not, it seems, affect 
the power of the corporation to mortgage or lease city prop- 
erty without such vote. For instance, in a case in Iowa, the 
charter declared that the city council should have the custody, 
care, and management of all the corporate property, "with full 
power to purchase, hold, possess, and occupy the same for the 
use and benefit of said city and the inhabitants thereof." It 
also contained this limitation : "Provided that the city council 
shall not have power to sell any real estate belonging to the 
said city of Dubuque, unless the qualified voters thereof, in 
pursuance of ten days' previous notice given by order of the 
city council, and published in one or more newspapers print- 
ed in said city, setting forth the time, place, and purpose of 
voting, and there shall be a majority of written or printed bal- 
lots given expressing their assent thereto/' This restriction 
was considered by the court to apply to an alienation of the 
title only, and did not affect the power to mortgage; and ac- 
cordingly a mortgage made without the previous assent of the 
electors was held valid. 1 Concerning a provision of this kind 



R. Co., 44 Cal. 106. That the deed 
of a board may be signed by its 
chairman, see Wells v. Pressy, 105 
Mo. 164, 16 S. W. 670. 

•Still v. The Trustees of Lan- 
singburgh, 16 Barb. 107, 112. The 
deed or lease must be within the 
ordinance, resolution or authority 
by virtue of which it is executed: 



Wright v. Morgan, 191 U. S. 55, 48 
L. ed. 89, 24 Sup. Ct 6. But au- 
thorization need not necessarily be 
by formal resolution or ordinance: 
Morgan v. Johnson, 106 Fed. 452, 
45 C. C. A. 421. 

1 Middleton Savings Bank v. The 
City of Dubuque, 15 Iowa, 394. 
Wright, J., delivering the opinion 
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upon the power to lease, it was said in the same state: "This 
inhibition upon the power of the council to dispose of and 
make sale of the real estate of the city, has reference to the 
transactions which shall result in parting with the title, and 
vesting it permanently and entirely in another. It never was 
intended that a stall in the market-house could not be leased 
without the authority of a majority of the legal voters. ,, 2 

§ 348. Presumption of regularity. — A deed executed 
by a municipality showing nothing on its face to render it 
invalid, will be presumed, when the corporation has power to 
alienate, to have been executed in pursuance of that pt.wer. 
The deeds need not recite the ordinances or resolutions, nor 
show on their face that the contingency authorizing the sale 
has occurred. 8 "If it were conceded," says Wagner, J., for 
the court, "that the city of St. Louis, in disposing of her com- 
mons, occupied the positon of a trustee, there might be some 
weight in the objection; but it is well settled that the rules 



of the court, said (p. 410) : "The 
sale contemplated in the restriction 
refers to an alienation, not a mere 
encumbrance. Under our law the 
legal title remains in the mortga- 
gor. The mortgage acquires no 
right to the property which can be 
attached, reached by the levy of 
an execution, nor that can be in- 
herited The mortgage is but a 
lien upon the land to secure the 
payment of a deht The thought 
that the city property might thus in- 
directly be sold with a vote of the 
people, is entitled to but little 
weight, for the same thing might 
be accomplished by incurring a sim- 
ple debt upon which judgment 
might be recovered, and the prop- 
erty sold under execution- And 
that a debt might be contracted 



without a vote is undenied. The 
publicity of the judicial proceedings 
and sheriff's sale would give ample 
opportunity for the detection of any 
fraud and the protection of the in- 
teiest of the city by anyone inter- 
ested. But in the case of a private, 
absolute sale, it was deemed wiser 
and safer to first take the opinion 
of the inhabitants, and thus remove 
the opportunity for fraud and spec- 
ulation on the part of the city au- 
thorities." Baldwin, J., however, 
dissented from this view. See Dr. 
Rayter v. St Peter's Church, 3 
Comst 238. 

2 The City of Dubuque v. Miller, 
11 Iowa, 583, per Wright, J. See 
Davenport v. Kelly, 7 Iowa, 102. 

8 Jamison v. Fopiana, 43 Ma 
565, 97 Am. Dec 414. 
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that govern trustees in the execution of their trusts do not 
apply to city authorities. A deed by a trustee under a special 
power must recite the power, and show on its face that the 
contingency has happened which would authorize the sale. 
Not so with municipal officers acting under ordinances or 
resolutions of the law-making power of the corporation." 4 

§ 348a. Right to convey before dedication to public 
use. — When title is vested in a municipal corporation by 
a deed without limitation or restriction as to its alienation, 
the property rrry be conveyed at any time before it is dedi- 
cated to a public use. 5 If the conveyance recites facts with- 
out whose existence the deed would be unauthorized, the re- 
cital is evidence of such facts, and other evidence is not neces- 
sary to support the deed. 6 Where the charter or statute con- 
tains no restriction, the rule generally is that a municipal cor- 
poration has the incidental or implied power to alienate or dis- 
pose of its property, real or personal, of a private nature. 7 
Land purchased for a public common may be conveyed by a 
municipal corporation before it is dedicated to public use, 8 
but not after it has been actually dedicated. 9 

§ 349. Same rule applies to municipality as to general 
government. — It is said that so far as a consideration of 
this character is involved, a municipal corporation occupies a 
position similar to that of the United States. "When a deed 
from the United States is produced, the grantee is not bound 
to show that all the prerequisites of the law have been com- 

4 Jamison v. Fopiana, supra. Haynes, 12 Vt. 15; Shannon v. 

5 City of Fort Wayne v. Lake O'Boyle, 51 Ind. 565; Newbold v. 
Shore and Michigan Southern Ry. Glenn, 67 Md. 489; Reynolds v. 
Co., 132 Ind. 558, 18 L.R.A. 367, Commissioners, 5 Ohio, 204; Board 
32 Am. St. Rep. 277. etc v. Patterson, 56 III. Ill; Jami- 

6 Gordon v. City of San Diego, son v. Fopiana, 43 Mo. 565, 97 Am. 
101 Cal. 522. 40 Am. St Rep. 73. Dec. 414. 

**2 Dillon Mun. Corp., 569; Plat- » Beach v. Haynes, 12 Vt. 15. 
ter v. Board, 103 Ind. 360; Beach v. 9 State v. Woodward, 23 Vt 92. 
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plied with. It is not incumbent on him, when he produces his 
patent, to prove that the land was surveyed, and that it was 
duly proclaimed for sale by the president, and that it was of- 
fered for sale at public auction. These are preliminaries to 
a patent which the law requires, but the production of the pat- 
ent raises the presumption that these preliminary acts have 
been duly performed. Nor will our courts hear any objection 
from the opposite party on account of a defect in these prior 
proceedings, unless that party holds a conflicting title from the 
same source." 1 And the same rule plainly applies where the 
authority to execute the deed is not derived from an ordinance, 
but from a statute. The deed need not recite the authority for 
its execution; it is sufficient if it appears upon the face of the 
instrument that it was made by the proper officer in his of- 
ficial capacity. 8 

§ 350. Requisites and proof of deeds. — In general, the 
same rules that govern the validity and proof of deeds of pri- 
vate corporations apply to the conveyances of municipal cor- 
porations as well. This remark, however, is to be taken with 
the qualification explained in a preceding section, that where 
the statute confers a power to sell, and prescribes the mode 
in which that power shall be exercised, the execution of the 
deed must be made in strict pursuance of the power. There- 
fore, where the statute requires that the deed of a municipal 
corporation shall be signed by the persons executing it, proof 



1 Napton, J., in Swart v. Page, 
13 Mo. 603, 611. "The city of Car- 
ondelet having power to dispose of 
its common, the deed is presumed 
to have been executed in pursuance 
of that power, and it was unneces- 
sary for the plaintiffs to show spe- 
cial authority by resolution or or- 
dinance, and therefore the objec- 
tions to the resolution introduced 
for that purpose are not to be con- 



sidered": Chouquette v. Barada, 
33 Mo. 249, 259, per Bates, J. See, 
also, Flint v. Clinton Co., 12 N. H. 
430; Hart v. Stone, 30 Conn. 94. 

2 Henry v. Atkison, 50 Mo. 266. 
Where a commissioner had power 
only to convey the interest of the 
county, he is not authorized to in- 
sert a covenant of warranty : Henry 
v. Atkison, supra. 
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that the deed was sealed and delivered by them is not sufficient.* 
Where a deed purporting to be the conveyance of a county 
was signed by the proper officer, who did not add his official 
designation, but wrote the word "agent" opposite his name, 
evidence to show that he was such officer at the time of the 
execution of the deed was decided to be admissible. "The 
whole deed runs in the name of the county," observes the 
court, "and shows that it is the county who sells; and can 
it be true that the party must lose his property because the 
agent has omitted to add to his name the description of of- 
fice, when he was, in fact, such officer? But it is argued that 



8 Osborne v. Tunis, 1 Dutch. 633. 
The court on this proposition said 
(p. 661 ) : "As a general rule, the 
deed of a corporation is proved by 
proof of its corporate seal. No 
signature by the corporators is 
necessary, though in practice it is 
usually attested by one or more of 
the officers of the corporation. The 
deed is complete without a signa- 
ture. Proof that it is the deed of 
the corporation, therefore, is not 
equivalent to proving that it was 
signed by any one. If it be true 
in the case of a deed of an individ- 
ual that it cannot be his deed with- 
out signing, or that his sealing in- 
cludes his signature, neither prin- 
ciple applies to the deed of a cor- 
poration. The affixing of his in- 
dividual seal by a grantor to a deed 
may import that he signed it, but 
the affixing of a corporate seal can- 
not import that all the corporators 
signed it, or that the proper officers 
signed it. The seal of the corpo- 
ration is neither the seal of the in- 
dividual corporators, nor of the offi- 
cers. The deed in question is exe- 
cuted under the authority of a par- 



ticular statute conferring special 
powers. The deed was given in 
execution of the power. The pow- 
er must be strictly pursued. The 
statute requires that the deed shall 
be under the corporate seal, and 
shall be signed by the commission- 
ers of the loan office. The corpo- 
rate seal certainly does not prove 
that it was signed by the commis- 
sioners, nor does that fact appear 
in the formal proof of the deed. 
The proof would have been precise- 
ly the same if the commissioners 
had not signed it If the proof 
contained in the certificate had been 
made in a court of justice by a liv- 
ing witness, it would have been 
radically defective. It certainly 
can have no greater efficacy because 
it is indorsed upon the deed. 
Where a statute has added an addi- 
tional solemnity to the ordinary 
execution of a deed, it certainly 
cannot be presumed from the proof 
of the deed in the ordinary form 
that the additional solemnity was 
observed. If such a rule of con- 
struction is adopted, the statute be- 
comes a dead letter." 
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the evidence offered tends to change or alter a written instru- 
ment. . . . The evidence is to show that Gardner was an 
officer — the clerk. The contract is by the county, and the clerk 
was the person authorized to execute it. Does this, in fact, 
tend to change or alter the contract? It seems, on the other 
hand, only to perfect it." 4 So, where a city charter author- 
ized the appointment of a mayor pro tempore, a deed purport- 
ing to have been executed by a person occupying that posi- 
tion, and which was attested by the auditor and properly ac- 
knowledged, affords prima facie evidence that the person exe- 
cuting it was at the time acting in the capacity of mayor. 6 

§ 351. Title cannot be conveyed by a simple ordinance 
or vote. — An ordinance which is not under the seal of the 
corporation, does not express a consideration, and is not de- 
livered, cannot be a conveyance. For example, an ordinance 
was passed in these words: "Ordered that, for the future, 
whatever small strips of land are to be found between the out- 



4 Gourley v. Hankins, 2 Iowa, 
75, per Woodward, J., In that case 
the deed was signed: "In testi- 
mony whereof, I, Stephen B. Gard- 
ner, agent of the county of John- 
son, in the state of Iowa, have here- 
unto set my name this ninth day of 
February, A. D. 184a Stephen B. 
Gardner, agent of J. C." With re- 
gard to the authority of an officer, 
the general rule is, that where it 
comes incidentally into question in 
a proceeding in which he is not a 
party, proof that he was acting as 
an officer is sufficient, and the reg- 
ularity of his appointment cannot 
be made an issue. If, however, he 
relies upon proof of a due election 
or appointment, the fact must be 
shown by legal proof: Johnston v. 
Wilson, 2 N. H. 202, 9 Am. Dec. 
50; Pierce v. Richardson, 37 N. H. 



306; Beau v. Thompson, 19 N. H. 
290, 49 Am. Dec 154; Tucker v. 
Aiken, 7 N. H. 113; Burgess v. 
Pue, 2 Gill, 254; Blake v. Sturde- 
vant, 12 N. H. 573. General repu- 
tation is prima facie proof of the 
official character of an officer: 
Johnson v. Stedman, 3 Ohio, 94; 
Potter v. Luther, 6 Johns. 431. 

5 Middleton Savings Bank v. The 
City of Dubuque, 19 Iowa, 467. 
See, also, Lovett v. Steam Saw Mill 
Assoc., 6 Paige, 54. In San Diego 
v. San Diego L. & A. R. R. Co., 
44 Cal. 106, ijt was held that where 
a board exercising the corporate 
authority of a city was authorized 
by an act of the legislature to con- 
vey its lands, a majority of the 
memDers of such board may make 
the conveyance. But a member of 
such board, if it have discretion in 
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ward lines of Front street and the water shall be the property 
of the person owning the front lot on the opposite side of the 
street." In an action of ejectment brought by the corpora- 
tion it was decided that this ordinance could not operate as 
a deed, for the absence, among other things, of a seal of the 
grantors, and of a consideration from the grantees, even if 
the latter had been properly designated. In the course of the 
opinion it was said : "Viewing the ordinance in the light of 
a conveyance, we think it so obviously defective that it could 
not have misled a man of ordinary capacity. Besides the want 
of a seal and a consideration above mentioned, it is altogeth- 
er informal, and does not appear ever to have been delivered 
to the pretended donees. The last is a decisive and fatal ob- 
jection, without adverting to any others, because delivery is 
essential to give effect to any instrument of conveyance inter 
vivos, and must, in the very nature of things, be as necessary 
where the instrument is to operate only as color of title, as 
when it is to convey a complete title." 6 Nor can the title to 
lands of a town be passed by a vote without express author- 
ity; and when an agent conveys, under the authority of a 
vote, the deed should be made in the name of the principal. 7 



the matter, who is a stockholder in 
a corporation to which the deed is 
to be made, cannot take an official 
part in relation to the conveyance: 
San Diego v. San Diego etc. R. R. 
Co., supra. 

6 Commissioners of Beaufort v. 
Duncan, 1 Jones (N. C), 239, per 
Battle, J. The court held that it 
was of so little importance as a con- 
veyance that it would not give color 
of title to the defendant as element 
of adverse possession. 

7 Cofran v. Cockran, 5 N. H. 



458; Coburn v. Ellenwood, 4 N. H. 
99, 102. See Ward v. Bartholo- 
mew, 6 Pick. 409; De Zeeng v. 
Beekman, 2 Hill, 489. It has been 
said, arguendo, that a release by a 
municipality of an interest in real 
property and not by deed may be 
in a proper case enforced in equity : 
Wright, C. J., in Grant v. City of 
Davenport, 18 Iowa, 179, 189. As 
to the liability created by covenants 
of warranty where city has no title 
to convey, see Findler v. San Fran- 
cisco, 13 Cal. 534. 
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§ 352. Capacity to appoint an attorney. — A person 
who has the absolute dominion over property has, generally, 
as an incident of this power, the right to dispose of it, and 
what he may do himself he may do by another. If he has the 
legal capacity to execute a deed, he has also, as a rule of law, 
the privilege of delegating to another the power to do this 
for him. But persons who are under some legal disability are 
incapable, either absolutely or partially, of appointing an at- 
torney to execute a conveyance. Mr. Story says that infants, 
married women, idiots, lunatics, and other persons are thus 
incapable. 1 But Mr. Evans, referring to this statement of 
Mr. Story, says with reference to the rule in England, that: 
"This cannot be accepted without qualification as the law of 
this country, for it has been distinctly laid down by the court 
of exchequer chamber, after a review of the cases, that when 
one of the parties to a contract is of unsound mind, and the 
fact is unknown to the other contracting party, no advantage 
having been taken of the' lunatic, this unsoundness of mind 
will not vacate a contract, especially where the contract is not 
merely executory, but executed in whole or in part, and the 
parties cannot be restored altogether to their original posi- 
tion. It is conceived that the same result would take place, if 
the contract were made through another who acted upon the 
authority of the lunatic, without having been aware or taken 
advantage of his state of mind." 2 But many of those who 



1 Story on Agency, § 6. Power 
of attorney executed by an insane 
person is voidable or void: Blinn 
v. Schwarz, 177 N. Y. 252, 69 N. 
E.-542, 101 Am. St. Rep. 806; Mc- 
Clun v. McClun, 176 111. 376, 52 N. 
E. 928. 

2 Evans on Agency, 10, citing 
Milton v. Camroux, 4 Ex. 17 ; Beav- 
an v. McDonnell, 10 Ex. 184. But, 
on the general question, it is said 
by Mr. Justice Depue, in Mathies- 



sen etc. Co. v. McMahan's Admr., 
38 N. J. L. 536, 546: "Notwith- 
standing the declaration of Chan- 
cellor Kent (2 Kent, 645), 'that the 
better opinion would seem to be 
that the fact of the existence of 
the lunacy must have been previ- 
ously established by inquisition, be- 
fore it could control the operation 
of the power,' the weight of au- 
thority, as well as sound reasoning, 
lead to the conclusion that the af- 
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are disqualified from appointing agents are capable of acting 
as such in the execution of a naked authority to sell and con- 
vey. 8 The execution of a deed by an attorney in fact may be 
ratified by the principal by the personal delivery of the deed 
by him, 4 

§ 352a. Corporation acting as attorney. — A corpora- 
tion, when authorized by its charter, may act as an attorney 
in fact, and execute a deed as such. 5 The contention was 
made that a corporation, from the nature, of its organiza- 
tion as an artificial body, compelled to act through its agents, 
is incapable of executing a deed as an attorney in fact. But 
the court responded, "This argument is based on the assump- 
tion that there are some things, from the inherent nature of 
the case, that a corporation is incapable of doing, and seeks 
its illustrations in the common law, as that a corporation can- 
not be an administrator or executor, because its duties are of 
a personal nature and cannot be delegated, or to take an 
oath, when so required by law, before proceeding to execute 
some duty or trust. But the argument overlooks the fact 
that a corporation may be empowered to do by statute what it 
was incapable of doing under its common-law powers, and 
when thus created, its powers, capacities, and modes of exer- 
cising them depend upon the statute." 6 



ter-occurring insanity of the prin- 
cipal operates per se as a revoca- 
tion or suspension of the agency, 
except in cases where a considera- 
tion has previously been advanced 
in the transaction which was the 
subject matter of the agency, so 
that the power became coupled 
with an interest, or where a consid- 
eration of value is given by a third 
person trusting to an apparent au- 
thority in ignorance of the princi- 
pal's incapacity: Story on Agency, 
S 481; Bunce v. Gallagher, 5 



Blatchf. 481; Davis v. Lane, 10 N. 
H. 156." See, also, Brown v. God- 
drell, 3 Car. & P. 30; Baxter v. Earl 
of Portsmouth, 5 Barn. & C. 170. 

3 Story on Agency, § 7 ; Liver- 
more on Agency, § 32. See Lyon 
v. Kent, 45 Ala. 656. 

4 Mowry v. Mowry, 103 Cal. 314. 
See, also, Ralphs v. Hensler, 97 
Cal. 296. 

6 Killingsworth v. Portland Trust 
Co., 18 Or. 351, 7 L.R.A. 638, 17 
Am. St. Rep. 737. 

8 Killingsworth v. Portland Trust 
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§ 353. Powers of attorney by married women — Com- 
mon-law rule. — A married woman can make a valid con- 
veyance of her real estate only by executing a deed, either 
with or without the concurrence of her husband, as may be 
provided by statute, and acknowledged before some officer au- 
thorized to take acknowledgments, upon an examination sep- 
arate and apart from her husband, that she executes the deed 
freely, without any compulsion on the part of her husband. 
The law requires this private examination in order that she 
may be protected from coercion on the part of her husband, 
and makes her acknowledgment a part of the deed essential 
to its validity. In this private examination, which is, in its 
nature, personal to her, another cannot act as her representa- 
tive. It follows, therefore, that, unless the statute confers 
such authority upon her, a married woman cannot execute a 
valid and effectual power of attorney to convey an interest in 
real estate, and this is the rule that prevails at common law, 
and in a large number, if not in a majority, of the States. 7 
A power of attorney executed by a husband authorizing an 



Co., 18 Or. 351, 7 L.R.A. 638, 17 
Am. St. Rep. 737. See, also, Mc- 
Williams v. Detroit etc. Co., 31 
Mich. 275. 

7 Aiken v. Suttle, 4 Lea (Term.) 
103; Sumner v. Conant, 10 Vt. 9; 
Holladay v. Daily, 19 Wall. 606, 22 
L. ed. 187; Holland v. Moon, 39 
Ark. 120; Kearney v. Macomb, 16 
N. J. Eq. 189; Clark v. Mumford, 
62 Tex. 531; Earle v. Earle, 1 
Spenc. 347; Lewis v. Coxe, 5 Har. 
301. A married woman cannot ac- 
knowledge a deed by an attorney in 
fact: Dawson v. Shirley, 6 Blackf. 
531. In Sumner v. Conant, 10 Vt. 
9, 20, the court, per Royce, J., say: 
"At common law a woman under 
coverture could make no convey- 
ance of her lands except through 



the agency of a court of record. 
She could neither convey directly 
by deed, nor authorize any one to 
convey for her; all her present 
right to convey by deed is, there- 
fore, conferred by statute. The 
requisites of a common deed of 
conveyance are prescribed by the 
fifth section of the act regulating 
conveyances. It must be 'signed 
and sealed by the party having good 
and lawful authority thereunto/ 
and signed by two or more wit- 
nesses, etc. The ninth section con- 
templates that such deed may be 
executed by attorney, and discloses 
some of the requisites of the power 
of attorney. The words are, 'such 
power having been signed, sealed, 
and acknowledged before a justice 
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agent to sell and convey his land does not empower such 
agent, it is held, to join with the wife in a deed of land be- 
longing to her. If it is necessary that the husband should join 



of the peace, by the party having 
lawful right to make the same/ 
Thus far the statute is applicable 
to all persons having a legal right 
to act under it, whether by convey- 
ing their lands directly, or em- 
powering agents to convey. No 
personal disabilities are as yet men- 
tioned or provided for. But the 
twelfth section relates exclusively 
to the case of a feme covert at- 
tempting to convey her lands by 
deed. The right is there given or 
recognized to convey 'by deed of 
herself and baron,' and, as a pro- 
tection against any improper influ- 
ence of the husband, her separate 
examination and acknowledgment 
are made necessary, and required to 
be certified upon the deed. The 
question now presents itself, wheth- 
er this deed may not be executed 
through the instrumentality of a 
third person? Though it is gener- 
ally true that what a person has a 
right to do in his own affairs, he 
may authorize another to do for 
him, yet this is by no means univer- 
sally true. An infant may execute 
and deliver a deed of his land, 
which will be effectual in law, un- 
less he afterwards elects to avoid 
it, whilst his authority to another 
to deed for him is merely void* 
Reeves' Domestic Relations, 251. 
The disability of a feme covert is 
not founded, like that of an infant, 
upon a supposed want of discretion, 
but results from a legal subjection 
to her husband, which is presumed 
to deprive her of that freedom of 
Deeds. Vol. 1.— 40 



will which is essential to the valid- 
ity of contracts, and that this dis- 
ability emphatically applies to the 
delegation of powers, is shown by 
the familiar case of an attorney to 
defend a suit who, it is everywhere 
said, the wife cannot appoint. It 
is contended, however, that, in this 
instance, the statute has removed 
her disability. This proposition is 
defended on two grounds: First, 
that the power to convey and the 
deed executed by the agent, being 
parts of one entire conveyance, con- 
stitute the deed which the statute 
has authorized; second, that the 
right to convey, being expressly 
given, the power to create an inter- 
mediate agency should be upheld 
as one of the necessary or usual 
means for exercising that right. 
The first ground here taken would 
lead to a very free and loose con- 
struction of the statute. The pow- 
er of attorney is strictly no part of 
the conveyance, but a mere qualifi 
cation of the person who is to make 
it. Much less is it the deed of con- 
veyance itself, of which alone the 
statute speaks. It is known that 
the power and deed are distinct 
instruments, not merely executed at 
different times, but acknowledged 
by different persons, the power by 
the party making it, and the deed 
by the agent who executes it 
Such were the facts in this case, 
and how can it be maintained, ex- 
cept upon a subtle and strained con- 
strjiction of the act, that Martha 
Wentworth has ever executed and 
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in the conveyance, a joint deed of such agent and the wife 
is treated as a nullity, so far as her land is concerned. 8 

§ 354. Common-law rule altered by statute. — The dis- 
ability which the common law placed upon the wife has to a 
great extent been removed by legislation. In some States she 
is authorized by the express language of the statute to appoint 
an agent to convey her separate real estate, and in other States 
her power to do so is taken for granted^ on the theory that 
what she is authorized to do for herseJf she may do by an- 
other. In Wisconsin, it was held that th** husband might be 
the agent of the wife in transactions affecting her real estate, 
and under a power of attorney had authority to execute in her 
name a valid conveyance of her land. 9 "If it is no violation 
of the common-law principle of the unity of husband and 
wife, for the wife to act as the agent or attorney of her hus- 



acknowledged the deed which pro- 
fesses to convey her estate? In our 
opinion, the terms of the statute do 
not justify a conclusion so wide 
of their apparent import The re- 
maining ground is open to most of 
the observation already made. I 
shall suggest but a simple addition- 
al objection, which consists in the 
inability of the wife to revoke a 
power of this description without 
the concurrence of her husband. 
Whether this consideration alone 
would be fatal to the power in 
every case, it is certainly of great 
and decisive force in the present. 
The power in question extended to 
all the rights, granted or reserved, 
to Gov. Went worth throughout this 
State; the property to be affected 
was consequently large, and the 
business of the agency was doubt- 
less expended to continue through 
a course of years. To sustain the 



power under such circumstances 
would be to place the valuable es- 
tate of a wife beyond her own con- 
trol, and not unfrequently subject 
it to the waste of a faithless agent, 
or an unwise and improvident hus- 
band." And see Steele v. Lewis, 1 
Mon. 48; Eslava v. Lepretre, 21 
Ala. 504, 56 Am. Dec 266; Butter - 
field v. Beall, 3 Ind. 203; Bocock 
v. Pavey, 8 Ohio St. 270; Graham 
v. Jackson, 6 Q. B. 811 ; Gillespie v. 
Worford, 2 Cold. 632; McDaniel 
Grace, 15 Ark. 465; Wilkinson v. 
Getty, 13 Iowa, 157, 81 Am. Dec. 
428. See, also, Hunt v. Jackson, 
19 N. Y. 279; Caldwell v. Walters, 
6 Harris, 78, 55 Am. Dec 592. 

8 Toulmin v. Heidelberg, 32 Miss. 
268. 

9 Weisbrod v. Chicago & N. W. 
Ry. Co., 18 Wis. 35, 86 Am. Dec. 
743. 
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band, the conclusion would seem irresistibly to follow, that it 
is no infringement of the same principle to allow the husband 
to act as the agent of the wife in cases where by law she is 
sui juris and capable of acting for herself. At common law, 
the separate existence of the wife was for many purposes 
merged in that of the husband, and she could do no act. In- 
capable of acting for herself, she could not appoint another 
to act in her stead. . . . The disability of the wife has in 
many respects been removed by statute, and she is now capa- 
ble of acting not only by herself, but by an agent, with no ex- 
press limitation upon her power of appointment. If the doc- 
trine of unity does not stand in the way, as it seems it cannot, 
then we see nothing to prevent her making her husband her 
agent, whenever she chooses to intrust him with the manage- 
ment of her affairs." 1 In California, before legislation on 
the subject, the common law prevailed that a married woman 
could not execute a valid power of attorney. 2 But this pow- 
er is now conferred by statute. Her power of attoiney, how- 
ever, is not valid unless acknowledged in the same manner as 
a deed of real property. 8 

§ 355. Delegation of authority. — It is a familiar prin- 
ciple that an agent has no general power to delegate his au- 
thority. The trust is personal. Hence, unless the power of at- 
torney authorizes the substitution, the attorney must execute 
the power himself, and cannot appoint another as a subagent. 4 



1 Weisbrod v. Chicago & N. W. 
Ry. Co., supra, per Dixon, C. J. 
See Gridley v. Wynant, 23 How. 
500, 16 L. ed. 411; Roarty v. Mitch- 
ell, 7 Gray, 243; Hardenburg v. 
Larkin, 47 N. Y. 113. 

* Mott v. Smith, 16 Cal. 533. 

*Cal. Civil Code, § 1094. See, 
also, Dentzel v. Waldie, 30 Cal. 
138; Dow v. Gould & Curry S. M. 
Co., 31 Cal 629; Racouillat v. San- 



sevain, 32 Cal. 376; Douglas v. Ful- 
da, 50 Cal. 77. A power of attorney 
executed by an unmarried woman is 
revoked by her subsequent marri- 
age : Judson v. Sierra, 22 Tex. 365 ; 
2 Kent's Com. 645; 3 Wash. Real 
Prop. 259. 

*Bccock v. Pavey, 8 Ohio St. 
270; Gillis v. Bailey, 21 N. H. 149; 
Lynn v. Burgoyne, 13 Mon. B. 400; 
Commercial Bank v. Norton, 1 Hill, 
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A gave B a power of attorney to sell certain lands in a cer- 
tain county, with power to appoint other agents or attorneys. 
B afterward executed a power of attorney to C to sell the 
same lands, which second power of attorney only authorized 
the latter to act in the name of B, and was signed by B in 
his own name, and contained no reference to his principal. 
C executed a deed by virtue of this power, but it was held in 
Virginia that the deed was a nullity, because the second power 
of attorney was not executed in the name of the principal 
The decision was placed on the ground that the appointment 
of an attorney under the power should be executed with the 
same formalities, and in the same mode, as would be essential 
to the proper execution of a deed itself. 6 An attorney, by a 
power of substitution and revocation contained in the instru- 
ment, is authorized only to substitute another to take his 
place, and perform his duties, as attorney for the principal. 
He is not authorized, while acting as agent, to substitute the 
judgment of another for his own. 6 

§ 356. Authority to execute a deed must be by deed. — 
The law requires that a power of attorney to execute a deed 
should be in writing and of the same solemnity as the deed it- 
self. "No man shall be divested of his interest in real estate, 
but by his own acts and operation of law; if any authority by 
parol may be shown, a man may be made to convey all his es- 
tate, and the conveyance rest entirely in parol." 7 "An agent 



505; Talmadge v. Arrowhead Res- 
ervoir Co., 101 Cal. 367. 

5 Stinchcomb v. Marsh, 15 Gratt. 
202. 

6 Talmadge v. Arrowhead Reser- 
voir Co., 101 Cal. 367. 

7 Blood v. Goodrich, 9 Wen. 68, 
24 Am. Dec. 121, per Chief Justice 
Savage; Videau v. Griffin, 21 Cal. 
389; Tappan v. Redfield, 5 N. J. 
Eq. 339; McMurtry v. Brown, 6 



Neb. 368; Wheeler v. Nevins, 34 
Me. 54; Heath v. Nutter, 50 Me. 
378; Davenport v. Sleight, 2 Dev. 
& B. 381, 31 Am. Dec. 420; Cadell 
v. Allen, 99 N. C. 242; Rowe v. 
Ware, 30 Ga. 278; Humphreys v. 
Finch, 97 N. C 303 ; Rhode v. Lou- 
thain, 8 Blackf. 413; Davenport v. 
Parsons, 10 Mich. 42, 81 Am. Dec 
772; Smith v. Dickinson, 6 Humph. 
261, 44 Am. Dec. 306; Smith v. 
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should not have the power to do an act where the instrument 
giving him the power is incomplete — where it lacks a requisite 
which would be essential in performing the act itself. His 
authority should be coextensive with the act to be done, and the 
instrument clothing him with the authority as complete as the 
deed which he is to give. It should be executed with the same 
formalities as are required in carrying out the will of the 
principal." 8 

§ 356a. Notice of grantor's rights from act of attor- 
ney, — If a person assumes to act as the attorney in fact 
of the grantor, and signs a deed as such, such deed is suffi- 
cient to charge the grantee with notice of the character and 
extent of the grantor's interest in the property, and also of 
the pretended claim of agency at and preceding the time of 
purchase of the property by the grantee, and his title is accord- 
ingly subordinated to the grantor's interest. 9 This is in ac- 
cordance with the general rule of notice. Thus, information 
from a recorder that the vendor had already executed a deed 
of the same property to another person, who had deposited his 
deed for record, but had withdrawn it before actual registra- 
tion, is sufficient to charge a purchaser with notice of such 



Perry, 29 N. J. L. 74; Van Ostrand 
v. Reed, 1 Wend. 424; Shuetze v. 
Bailey, 40 Mo. 69; Logan v. Steele, 

4 T. B. Mon. 430; Clark v. Graham, 
6 Wheat. 577, 5 L. ed. 334. 

*Gage v. Gage, 30 N. H. 420. 
See, also, Videau v. Griffin, 21 Cal. 
389; Heinlin v. Martin, 53 Cal. 321 ; 
Smith v. Perry, 29 N. J. L. 74; 
Drumright v. Philpot, 16 Ga. 424, 
60 Am. Dec. 738; Lawrence v. Tay- 
lor, 5 Hill, 113; Jackson v. Murray, 

5 Mon. 184, 17 Am. Dec. 53; Clark 
v. Graham, 6 Wheat. 577, 5 L. ed. 
334; Rhode v. Louthain, 8 Blackf. 
413; Gordon v. Bulkeley, 14 Serg. 



& R. 331 ; Butterfield v. Beal, 3 Ind. 
203; Rowe v. Ware, 30 Ga. 278; 
Shuetze v. Bailey, 40 Mo. 69; 
Smith v. Dickinson, 6 Humph. 261, 
44 Am. Dec. 306; Maus v. Worth- 
ing, 4 III. 26; McMurtry v. Frank, 4 
T. B. Mon. 39; Kime v. Brooks, 9 
Ired. 118; Wheeler v. Nevins, 34 
Me. 54; Spofford v. Hobbs, 29 Me. 
148, 48 Am. Dec. 521 ; Reed v. Van 
Ostrand, 1 Wend. 424, 19 Am. Dec. 
529. An agent without authority 
under seal cannot bind principal 
under seal : Hayes v. City of At- 
lanta, 1 Ga. App. 25, 57 S. E. 1087. 
• Solari v. Snow, 101 Cal. 387. 
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prior unrecorded deed. 1 This question is discussed at length 
in another part of this work, but it may be stated briefly that 
notice of any interest is sufficient to bind a person, if it is of 
such a nature that a person of ordinary intelligence would act 
upon it in his own affairs. 2 

§ 357. Contract of sale. — But the purchaser may ac- 
quire an equitable estate where the power of attorney is de- 
fective for want of a seal. 2 As a general rule, while a con- 
tract to sell real estate must be in writing, it may be executed 
by an agent whose authority is not under seal nor even in 
writing. 4 But by statute in some of the States the authority 
of the agent to execute a contract for the sale of real estate 
must be in writing, subscribed by the party sought to be 



l Lawton v. Gordon, 37 Cal. 202. 

8 Drey v. Doyle, 99 Mo. 459; 
Musgrove v. Bonser, 5 Or. 313, 20 
Am. Rep. 737; Ringgold v. Wag- 
goner, 14 Ark. 69; Booth v. Barn- 
urn, 9 Conn. 286, 23 Am. Dec. 339; 
Harrison v. Boring, 44 Tex. 255; 
Bradlee v. Whitney, 108 Pa. St. 362; 
Meier v. Blume, 80 Mo. 179; Bohl- 
man v. Coffin, 4 Or. 313; State 
Bank v. Frame, 112 Mo. 502; Wil- 
cox v. Hill, 11 Mich. 256. 

8 McDonald v. Bear River Co., 13 
Cal. 220; Dutton v. Warschaurc, 21 
Cal. 609, 82 Am. Dec. 765. 

* Brown v. Eaton, 21 Minn. 409 ; 
Dickerman v. Ashton, 21 Minn. 
538; Riley v. Minor, 29 Mo. 439; 
Baum v. Dubois, 43 Pa. St. 260; 
Rottman v. Wasson, 5 Kan. 552; 
Lawrence v. Taylor, 5 Hill, 107; 
McWhorter v. McMahon, 10 Paige, 
386; Johnson v. Dodge, 17 111. 433. 
See, also, Clason v. Bailey, 14 
Johns. 484; Worrall v. Munn, 5 
N. Y. 229, 55 Am. Dec. 330; Cham- 
plin v. Parish, 11 Paige, 406; Moore 



v. Farrow, 3 Marsh. A. K. 41; 
Montgomery v. Dorian, 6 N. H. 
250. In McWhorter v. McMahon, 
10 Paige, 386, 393, the Chancellor 
says: "It is insisted by the appel- 
lant's counsel, that to constitute a 
lawfully authorized agent to make 
a contract for the sale of land he 
must have a written authority. 
Such, however, was not the con- 
struction which had been put upon 
the former statute of frauds, and 
the revised statutes have not 
changed the law in this respect. The 
ninth section of the Act of Feb- 
ruary, 1787, for the prevention of 
frauds (1 R. L. of 1831, p. 78), re- 
quired conveyances and leases 
which were to transfer an interest 
in lands in presenti, to be signed 
by the party, or by his agent law- 
fully authorized by writing, in or- 
der to render them valid, either 
at law or in equity. And the lan- 
guage of the tenth section was the 
same in this respect. But in the 
eleventh section, which related to 
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charged. 5 And this requirement is not complied with by the 
fact that the owner has written letters to his son, showing 
merely that a certain real estate agent was employed by him 
to solicit and negotiate for prices, nor by the fact that the 
owner had sent a telegram to such agent requesting him "to 
hold on," in response to one from him asking if he would take 
a certain sum for the property. 6 Where title is claimed under 
a deed made under a power of attorney, the authority of the 
attorney to execute the deed must be shown. 7 



executory contracts for the sale 
of lands, etc., the words 'by writ- 
ing' were left out, so that it was 
only necessary that the agreement 
should be signed by an agent law- 
fully authorized. Under this sec- 
tion, and under the corresponding 
provision in the English statute of 
frauds, it had long been settled that 
to make a valid executory contract 
for the sale of lands, or of an in- 
terest therein, it was not necessary 
that the authority of the agent 
should be in writing, but only that 
the agreement itself should be in 
writing, and should be signed by 
him as such agent: Coles v. Tre- 
cothick, 1 Smith Rep. 233; Barry 
v. Lord Barrymore, 1 Schoales & 
L. 29; Clinan v. Cooke, 1 Schoales 
& L. 22, 1 Sugden on Vendors (10th 
Lond. ed.)> 186- There is certain- 
ly some danger of fraud and per- 
jury in permitting the authority of 
an agent to contract for the sale 
of the lands of another, to be es- 
tablished by parol. And the revis- 
ers proposed to remedy the sup- 
posed defect in the former law, by 
requiring that the agent who signed 
such a contract should be author- 
ized by writing; and they reported 
the ninth section of the title of the 



revised statutes respecting fraudu- 
lent conveyances and contracts ac- 
cordingly. But the legislature 
struck out the words 'authorized 
by writing/ which were contained 
in that section as it was reported 
by the revisers, and substituted the 
words 'lawfully authorized,' as con- 
tained in the previous statute on the 
subject. It is only necessary, there- 
fore, to establish the fact by parol, 
that the person signing such a con- 
tract, as agent for the seller, was 
lawfully authorized to sign it as 
such agent. And the supreme court 
in the recent case of Lawrence v. 
Taylor, 5 Hill, 107, consider this as 
the proper construction of the re- 
vised statutes." 

5 Cal. Code Civil Procedure, § 
1973; Gen. Stats. Neb. 1873, p. 392, 
§ 5; Morgan v. Burgen, 3 Neb. 213. 

6 Albertson v. Ashton, 102 111. 50. 

7 Hager v. Spect, 52 Cal. 579. An 
attorney is not authorized to con- 
vey his principal's interest in the 
land to one claiming an interest in 
it, by virtue of a power of attor- 
ney authorizing him to bring suit 
for, settle up, compromise, release, 
obtain, or recover the interest 
owned by the principal in such 
land : Conner v. Parsons (Tex. Civ. 
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§ 358. Construction of powers of attorney. — While the 
general rule governing the interpretation of all contracts or 
written instruments, that the intention of the parties is to be 
considered in construing their language, applies to the con- 
struction of^powers of attorney 8 yet powers of attorney are 
construed strictly, and the authority is never considered to 
be greater than that warranted by the language of the instru- 
ment, or indispensable to the effective operation of such au- 
thority. 9 "Powers of attorney are, ordinarily, subject to a 



App.), 30 S. W. Rep. 83. An at- 
torney who is authorized to sell a 
land certificate is not authorized to 
sell the land on which the certificate 
is subsequently located: Collins v. 
Durward, 4 Tex. Civ. App. 339. 

*Marr v. Given, 23 Me. 55, 39 
Am. Dec. 600. 

9 This section was cited as au- 
thority in Frost v. Erath Cattle Co., 
81 Tex. 505, 26 Am. St. Rep. 831. 
In Minnesota etc. Co. v. McCros- 
sen, 110 Wis. 316, 85 N. W. 1019, 
84 Am. St. Rep. 927, the court, in 
holding that a power of attorney to 
sell does not give power to mort- 
gage says: "No principle is better 
understood than that a written in- 
strument, not ambiguous either in 
its literal sense or in the applica- 
tion of its language to the subject 
or purpose thereof, must be taken 
to mean what it says, reading it in 
the sense in which its words would 
be ordinarily understood, and that 
where an ambiguity is raised by ap- 
plying the language of an instru- 
ment as above indicated, it cannot 
be solved by resorting to a mean- 
ing not within the reasonable scope 
of such language. . . There 
is no ambiguity in the language of 
the power of attorney in question. 



It is the plainest kind of a mere 
grant of authority to sell and con- 
vey real estate, and the court is 
powerless to make it anything else 
by any legitimate exercise of judi- 
cial power." Authority must be 
strictly pursued and acts outside 
of authority will not bind principal : 
Iowa etc. Co. v. Fehring, 126 Iowa, 
1, 101 N. W. 120; Shirvin v. 
O'Brien, 43 Tex. Civ. App. 1, 95 
S. W. 696; Noftsger v. Barkdoll, 
148 Md. 531, 47 N. E. 960. See, 
also, Chapman v. Hughes, 134 Cal. 
641, 58 Pac. 298, 66 Pac. 982; Mays 
v. Wahlgreen, 9 Colo. App. 506, 50 
Pac. 40; Lewis v. Lewis, 203 Pa. St. 
194, 52 Atl. 203. Powers of attor- 
ney are strictly construed : Frost v. 
Erath Cattle Co., 81 Tex. 505, 26 
Am. St. Rep. 831 ; Harris v. John- 
son, 54 Minn. 177, 40 Am. St. Rep. 
312. "In the case of a naked pow- 
er, not coupled with an interest, ev- 
ery prerequisite to the exercise of 
that power should preceed it. A 
power to make and execute deeds 
to convey real estate, as the same 
may be sold to purchasers in tracts 
by a third party, is a naked power 
to convey as sales may be made, 
and a deed made otherwise is a 
fraud upon the power": Campbell 
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strict construction; or, rather, the authority given is not ex- 
tended beyond the meaning of the terms in which it is ex- 
pressed. A distinction is carefully observed between such 
powers and other powers created by deed or will, for the ac- 
complishment of particular purposes. The purpose to be 
accomplished is more regarded in the latter than in the former 
class of powers, and a more liberal interpretation of the words 
creating the powers is allowed." 1 

§ 358a. Situation of parties and subsequent ratifica- 
tion. — In determining between the parties, the construc- 
tion to be placed upon a power of attorney, their situation at 
the time of the execution may be considered, and what they 
intended is to be gathered from the words used and all the 
cricumstances under which it was written and acted upon.* 
Each case is to be determined by its own peculiar circum- 
stances. If one of the joint owners of a tract of land gives 
the other owner a power of attorney to sell it, and the attor- 
ney claiming to act under the power executes a deed to a pur- 



v. Foster Home Assn., 163 Pa. St 
609, 26 L.R.A. 117, 43 Am. St. Rep. 
818; Deputron v. Young, 134 U. S. 
241, 33 L. ed. 923. 

1 Brantley v. Southern Life Ins. 
Co., S3 Ala. 554. In Geiger v. Bolles, 
1 Thomp. & C. 129, it is said: 
"Powers of attorney and all special 
powers are to be construed strictly, 
and the general words are to be 
construed in reference to the par- 
ticular terms which form the sub- 
ject matter of the instrument, and 
in furtherance of, but in subordi- 
nation to, the general power con- 
ferred." That powers of attorney 
are construed strictly, see, also, 
Gouldy v. Metcalf, 75 Tex. 455. 16 
Am. St. Rep. 912; Gilbert v. How, 
45 Minn. 121, 22 Am. St. Rep. 724; 



Dworak v. More, 25 Neb. 735; 
Lamy v. Burr, 36 Mo. 85, 88 Am. 
Dec. 135 ; Brantley v. Southern Life 
Ins. Co., supra; Rice v. Tavemier, 
8 Minn. 214, 83 Am. Dec. 778; Ber- 
key v. Judd, 22 Minn. 287; Greve 
v. Coffin, 14 Minn. 263, 100 Am. 
Dec. 229; Bliss v. Clark, 16 Gray, 
60. Power "to demand and re- 
ceive" real and personal property 
does not authorize the agent to sell 
and convey: Hotchkiss v. Middle- 
kauf, 96 Va. 649, 43 L.R.A. 806, 
quoting text. Authority to sell, 
while not sufficient to authorize the 
agent to convey it, empowers him 
to execute a binding contract of 
sale: Lyon v. Pollock, 99 U. S. 
668, 25 L. ed. 265. 
8 Delano v. Jacoby, 96 Cal. 275. 
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chaser for a sum partly paid in cash, and the balance repre- 
sented by notes and mortgages, the acceptance of the notes 
and mortgages by the donor of the power, and his insisting 
on their payment when due, is a ratification of the acts of 
the attorney, and he is estopped from asserting that the pow- 
er Df attorney was not sufficient to authorize the execution of 
a deed.* On the question of knowledge of the principal of 
a sale and his acquiescence in it, it is proper to consider the 
long lapse of time that may have intervened between the exe- 
cution of the deed made pursuant to the power of attorney 
and the commencement of the suit by the principal to recover 
the land so conveyed. 4 

§ 358b. Agent for corporation. — But a corporation can 
give authority to an agent to sell its lands only through its 
board of directors when duly assembled, by a proper resolu- 
tion, and can ratify an exercise of such authority only in the 
manner required for the grant of original authority. Accept- 
ance of money by the corporation paid under the terms of 
the agreement, and the commencement of an action to recover 
money due by its terms, will not amount to a ratification of 
the contract. 5 If in such a case, the corporation has not pro- 
ceeded so as to be bound by its contract, the purchaser is not 
bound. 6 In the absence of a resolution passed by the board of 
directors when duly assembled, neither the president, secretary, 
nor any other person has authority to execute a mortgage of 
the property of the corporation. 7 When the corporate seal 
is affixed, and the signatures of the officers are proven, it may 

•Delano v. Jacoby, 96 Cal. 275. 145, 114 S. W. 97, 132 Am. St. Rep. 

See, also, Bore! v. Rollins, 30 Cal. 854. 

413 ; Simson v. Eckstein, 22 Cal. 5 Sal field v. Sutter County L. I. 

595, 2 Herman on Estoppel, §§ 792, & R. Co., 94 Cal. 547. 

793. See, also, Mulford v. Row- 6 Salfield v. Sutter County L. I. 

land, 45 Colo. 172, 100 Pac. 603. & R. Co., 94 Cal. 547. 

See, also, § 361, post 7 Alta Silver Min. Co. v. Mining 

* Eastham v. Hunter, 102 Tex. Co., 78 Cal. 629. 
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be presumed that the officers did not exceed their authority, 
and the seal itself is prima facie evidence that it was affixed 
by proper authority. But in the absence of a seal, or of proof 
of facts from which the existence of a resolution of authori- 
zation may be inferred, the authority of the officers of a corpo- 
ration to execute a conveyance can* be established only by a 
resolution properly passed and entered in the books of the 
corporation. 8 

§ 359. General terms limited by particular words. — 
It results from the rules of interpretation applied to the con- 
struction of powers of attorney, that where authority is given 
to perform specific acts, and general terms are also employed, 
the latter are limited to the particular acts authorized by the 
power. For example, a person appointed an attorney with 
the following powers : "For me and in my name to superin- 
tend my*real and personal estate, to make contracts, to settle 
outstanding debts, and generally to do all things that concern 
my interest in any way, real or personal, whatsoever, giving 
my said attorney full power to use my name to release others 
or bind myself as he may deem proper and expedient; here- 
by making the said Schoolcraft my general attorney and 
agent, and by these presents ratifying whatsoever my said 
attorney may do by virtue of this power." The court held 
that this instrument did not authorize a sale of real estate. 9 



8 Southern California Col. Assn. 
v. Bustamente, 52 Cal. 192. See, 
also, Harding v. Vandewater, 40 
Cal. 78; Gashwiler v. Willis, 40 
Cal. 78. 

9 Billings v. Morrow, 7 Cal. 171, 
68 Am. Dec. 235. Said Mr. Chief 
Justice Murray: "It requires but 
a glance at this instrument to per- 
ceive that no authority is contained 
in it to convey real estate. The 
power is limited and special, and 



cannot be extended by implication 
to other acts more important in 
their character than those expressly 
provided in the body of the instru- 
ment The rule may be thus stated ; 
that where the authority to per- 
form specific acts is given in the 
power, and general words are also 
employed, such words are limited 
to the particular acts authorized." 
And see De Rutte v. Muldrow, 16 
Cal. 505. 
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A transfer of real estate, particularly that acquired subse- 
quently, cannot be sustained under a power "to attend to all 
business affairs appertaining to real or personal estate." The 
language is too indefinite for such a purpose. 1 An attorney in 
fact is not authorized to sell real estate under a power "to at- 
tend to the business of the principal generally," or "to act for 
him with reference to all his business." 2 An authorization to 
the attorney to recover the maker's lawful part of a decedent's 
estate, "giving and granting thereby to his said attorney full 
power and authority to take, pursue, and follow such legal 
course for the recovery, receiving and obtaining the same, as 
he might or could do were he personally present; and upon 
the receipt thereof, acquittances and other sufficient discharges 
for him, and in his name to sign, seal, and deliver," does not 
enable the attorney to convey real estate. 2 



1 Lord v. Sherman, 2 Cal. 498. 
See, also, Washburn v. Alden, 5 
Cal. 463 ; Johnson v. Wright, 6 Cal. 
373; Rountree v. Denson, 59 Wis. 
522; School District v. yEtna Ins. 
Co., 62 Me. 330; Reynolds v. Row- 
ley, 4 La. Ann. 396; Boykin v. 
O'Hara, 6 La, Ann. 157; Maynard 
v. Mercer, 10 Nev. 33; Ferreria 
v. Depew, 17 How. Pr. 418; Wicks 
v. Hatch, 62 N. Y. 535; Lawrence 
v. Gebhard, 41 Barb. 575. 

2 Coquillard's Administrator v. 
French, 19 Ind. 274, 287. The pow- 
er to acknowledge a deed for regis- 
tration is conferred by implication 
under a power to execute it: Rob- 
inson v. Mauldin, 11 Ala. 977. 

SHay v. Mayer, 8 Watts, 203, 
34 Am. Dec. 453. Authority to rep- 
resent the principal in all that con- 
cerns his interests in the State of 
California, and letters subsequently 
written speaking of the propriety 
of a sale of the land, do not au- 



thorize the attorney to# bind the 
principal by a contract of sale : 
Treat v. De Celis, 41 Cal. 202. The 
authority to sell real property 
should be clearly expressed and not 
left to inference: Jourdain v. Fox, 
90 Wis. 99, 62 N. W. 936; Collins 
v. Durward, 4 Tex. Civ. App. 339, 
23 S. W. 561 ; Southern Cotton Oil 
Co. v. Henshaw, 89 Ala. 448, 7 So. 
760; Hammond v. Hough, 52 Tex. 
63; Berry v. Harnage, 39 Tex. 638; 
Hennessee v. Johnson, 13 Tex. Civ. 
App. 530, 36 S. W. 774; Coquillard 
v. French, 19 Ind. 274; Wilcoxson 
v. Miller, 49 Cal. 193; Matthews v. 
Matthews, 49 Me. 586; Lambert v. 
Gardner, 142 Cal. 399, 76 Pac. 53; 
Armstrong v. Lowe, 76 Cal. 616, 
18 Pac. 758; Duffy v. Hobson. 40 
Cal. 240, 6 Am. Rep. 617; Grant v. 
Ede, 85 Cal. 418, 24 Pac. 890, 20 
Am. St. Rep. 237; Sullivan v. Leer, 
2 Colo. App. 141, 29 Pac. 817; 
Furst v. Tweed, 93 Iowa, 300, 61 
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§ 360. Illustrations of construction placed upon pow- 
ers of attorney. — An attorney was authorized "to bar- 
gain, sell, grant, release, and convey to such person or per- 
sons, and for such sum or sums of money, as to my said at- 
torney shall seem most for my advantage, and upon such sale 
or sales convenient and proper deeds, with such covenant or 
covenants, general or special, of warranty or quitclaim, or 
otherwise, as to my said attorney shall seem expedient, in due 
form of law as my deed or deeds, to make, seal, and deliver, 
and acknowledge." The instrument, however, did not men- 
tion what was to be sold or conveyed. The attorney acting 
under this power conveyed land belonging to his principal, 
and the grantee entered into possession of it, and retained 
this possession for nearly twenty years. During all of the time 
the grantee was in possession under his deed, the grantor 
never claimed or asserted title to the land. It was held in an 
action demanding the premises against one who had no title 
under the grantor, that it was the intention of the grantor 
to enable his attorney to sell and convey all the former's rights 
in any real estate owned by him. 4 Under a power of attorney 
authorizing the conveyance of any land of the principal except 
a farm occupied by him in a certain named valley, the attor- 
ney may convey a lot in that valley which the principal has 
never occupied. 5 An agent was appointed with these powers : 



N. W. 857; Burlington R. Co. v. 
Sherwood, 62 Iowa, 309, 17 N. W. 
564; Prentiss v. Nelson, 69 Minn. 
496, 72 N. W. 831; Simmons v. 
Kramer, 88 Va. 411, 13 S. E. 902; 
Scully v. Book, 3 Wash. 182, 28 
Pac. 856; Wasweyler v. Martin, 78 
Wis. 59, 46 N. W. 890; Hunter v. 
Sacramento Valley Beet S. Co., 11 
Fed. 15, 7 Sawy. 498; Matthews v. 
Sowle, 12 Neb. 398, 11 N. W. 857; 
Wells v. Heddenberg, 11 Tex. Civ. 
App. 3, 30 S. W. 702; De Cordova 



v. Knowles, 37 Tex. 19; Milne v. 
Kleb, 44 N. J. Eq. 378, 14 Atl. 646; 
Hall v. Gambrill, 88 Fed. 709; Hos- 
kins v. O'Brien, 132 Wis. 453, 112 
N. W. 456; Hotchkiss v. Middle- 
kauf, 96 Va. 649, 43 L.R.A. 806, 
32 S. E. 36; Bertschy v. Sheboygan 
Bank, 89 Wis. 473, 61 N. W. 1115. 

*Marr v. Given, 23 Me. 55, 39 
Am. Dec. 600. 

6 Cummings v. Dolan, 52 Wash. 
496, 100 Pac 989, 132 Am. St. Rep. 
980. 
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"For me and in my name, to purchase all kinds of goods, 
wares, and merchandise, to execute all kinds of notes and ob- 
ligations therefor; also for me, and in my name, to sell goods 
or barter the same, and receive pay therefor; to collect, de- 
posit, draw for, and exchange money ; also to buy and sell real 
estate, and in my name to receive and execute all necessary 
contracts and conveyances therefor. And further to do all 
things necessary to the transaction of a general mercantile 
trading, money loaning, and other lawful and proper busi- 
ness." It was held that this power did not authorize the at- 
torney to sell and convey land to which, as disclosed by the 
records, the principal before the execution of the power had 
acquired title. 6 A principal appointed a person to be "my true 
and lawful attorney, hereby confirming all sales, bargains, 
leases, or contracts of all descriptions whatsoever which he 
may make in my name and behalf, and empowering him to 
act in all cases in which I may be concerned as if I were 
present." It was held that this instrument conferred the pow- 
er to sell land and execute deeds therefor. 7 

§ 361. Partition, — An attorney is not authorized to 
make partition of lands in which his principal holds an inter- 



6Greve v. Coffin, 14 Minn. 345, 
100 Am. Dec. 229. The court, per 
Berry, J., said : "The business was 
one in which the attorney was to 
make the original investments, and 
to sell the goods or real estate ac- 
quired by such investments. This 
appears to us to be the natural 
signification of the language used 
in the connection in which it is 
used : See Mills v. Carnley, 1 Bosw. 
259. It is urged that this construc- 
tion would furnish a bad and un- 
reasonable rule, because it would 
require the purchaser to ascertain 
whether the attorney had bought 



the real estate which he assumed to 
sell, and that this is a matter which 
it would be almost, if not quite 
impossible, to determine with cer- 
tainty. Whether this would be so 
in any instance or not we need not 
inquire. In cases like this which 
we are considering, no such diffi- 
culty would present itself, for the 
records of title (as appears by the 
finding) show that the premises in 
question were purchased by Levi 
Greve before the power of attorney 
was made." 

7 Sullivan v. Davis, 4 Cal. 291. 
That an agent cannot cancel so 
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est as tenant in common, under a power of attorney authoriz- 
ing the attorney to sell the principal's lands, and to perform 
all acts to carry this power into execution. 8 But if the at- 
torney does make such partition, the principal may subse- 
quently give effect to the partition by executing deeds made 
on the basis of the legal validity of the partition. 9 As in oth- 



as to release the principal, see West 
End etc. Co. v. Crawford, 120 N. C. 
347, 27 S. E. 31. 

*BoreI v. Rollins, 30 Cal. 408; 
Gosselin v. Chicago, 103 111. 623. 

9 Borel v. Rollins, 30 Cal. 403. 
Chief Justice Currey, in delivering 
the opinion of the court said : "The 
power of attorney from Tracy to 
Pratt did not, in our judgment, au- 
thorize the attorney to make par- 
tition of lands in which Tracy had 
an interest as tenant in common. 
He was authorized under certain 
circumstances to sell any portion or 
all of the lands of the constituent, 
and the same to convey, and gener- 
ally to do whatever in the premises 
was necessary to carry the power 
granted into execution, even though 
the matters to be done should re- 
quire more special authority than 
was comprised by the language em- 
ployed. But, notwithstanding the 
power of attorney when understood 
according to its language and obvi- 
ous intent did not authorize the at- 
torney to join in the partition in the 
name of his principal, we think 
there can be no question as to the 
power of the principal himself to 
give effect and confirmation to the 
acts of the attorney by his own 
acts and conduct of solemn signifi- 
cance, such as the execution of 
deeds of conveyance, which neces- 
sarily recognized the partition as 



of legal validity. It may be as- 
sumed that Pratt exceeded his pow- 
er when he made partition with the 
others, claiming to be tenants in 
common of the block, as the attor- 
ney in fact of Tracy, but what he 
did, though in excess of the power 
granted, it was proposed to prove 
his principal ratified and confirmed 
by acting in reference to and treat- 
ing the partition as made by au- 
thority. In Jackson v. Richtmyer, 
13 Johns. 367, the court held that 
an agreement relating to a third 
person in the name of one of the 
parties, who it did not appear had 
any authority to execute it, was 
ratified by the subsequent acts of 
the party in whose name it was 
made. The judgment of the su- 
preme court in this case was con- 
firmed by the court of errors, in 
which Chancellor Kent delivered 
the opinion of the court: Jackson 
v. Rightmyer, 16 John. 323^325. See, 
also, Baker v. Lorillard, 4 Comst. 
257. It may be said that where the 
adoption of a particular form or 
mode is necessary to confer the au- 
thority in the first instance, there 
can be no valid ratification except 
in the same manner; and therefore 
that, as the authority to execute 
deeds upon partition must be under 
seal, there can be no parol ratifica- 
tion of a deed without authority 
under seaL This is certainly the 
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er cases, a principal may ratify the unauthorized acts of his 
agent in the sale of land, and such ratification may be inferred 
from long continued silence. 1 

§ 362. Special instances of construction. — It is held 
that an agent who has power to "sell" lands has not merely 
as such agent the power to execute a deed. He has the power 
to bind his principal to convey, but cannot himself execute the 
conveyance, unless properly authorized by a power of attor- 
ney. 8 A power to sell does not authorize the execution of a 
deed of trust, with power to the trustees to sell the trust es- 
tate as they may deem advisable. 8 A principal appointed a per- 
son, "my true and lawful attorney in fact for me and in my 
name, to transact all my business of every kind and descrip- 
tion, to collect and receipt for all moneys due and owing to 
me, and to sell and dispuse of all my property, real and per- 
sonal, for such price and on such terms as he may choose, 
whenever he may think it advisable to make such sale, hereby 



doctrine of the law. But it is also 
the doctrine of the law that an 
act which operates as an estoppel in 
pais, such as accepting the benefit 
of the partition attempted to be 
made, ?nd dealing with the prop- 
erty allotted to the principal by the 
partition as to his own by disposing 
of it by deeds, confirms the parti- 
tion made by the attorney without 
legal authority: 1 Am. Lead. Cas. 
574." 

1 Alexander v. Jones, 64 Iowa, 
207; Hayes v. Steele, 32 Iowa, 44. 

2 Force v. Dutcher, 18 N. J. Eq. 
401. A person cannot convey land 
under a compromise made by him, 
where he is employed to rent, lease, 
and do everything with respect to 
real estate "short of selling the 
same," to adjust an interest Li a 



joint estate, and to make any neces- 
sary compromise or arrangement in 
regard to it: Wells v. Heddenberg 
(Tex. Civ. App.), 30 S. W. Rep. 
702. For cases in which powers of 
attorney have been construed, see 
Bell v. Corbin, 136 Ind. 269; Har- 
ris v. Johnston, 54 Minn. 177 ; Brad- 
ley v. Whitesides, 55 Minn. 455; 
Union Switch & S. Co. v. Johnson 
etc. Signal Co., 10 C. C. A. 176, 61 
Fed. Rep. 940; Smith v. Glover, 50 
Minn. 58; McLaughlin v. Wheeler, 
1 S. D. 497; Portland Trust Co. v. 
Coulter, 23 Or. 131; Penfold v. 
Warner, 96 Mich. 179; Weare v. 
Williams, 85 Iowa, 253; Cox v. 
Manvel, 50 Minn. 87; Morris v. 
Woods, 89 Va. 873. 
* Smith v. Morse, 2 CaL 524. 
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ratifying and confirming all such acts of my attorney." The 
attorney conveyed to a trustee all the property of the princi- 
pal in trust to secure and pay off the creditors and sureties of 
the latter. It was held that the attorney had power to exe- 
cute this trust deed, and hence, that the trustee took a good title 
to the property. 4 An attorney had power to mortgage or con- 



4 Lamy v. Burr, 36 Mo. 85, 88 
Am. Dec 135. The court, per Wag- 
ner, J., said: "The general rule is 
that the power must be pursued 
with legal strictness, and the agent 
can neither go beyond it nor beside 
it; in other words, the act done 
must be legally identical with that 
authorized to be done. But in all 
cases, the authority should be con- 
strued and the intention of the 
principal should be ascertained in 
reference to the purpose of the ap- 
pointment, and a consideration of 
the object which the agent is di- 
rected to accomplish will either ex- 
pand the powers specified as a 
means of executing it, or limit the 
exercise of the most general pow- 
ers conferred. Accordingly, it is a 
general maxim, applicahle to spe- 
cial and limited agencies, as well 
as to those which are more compre- 
hensive and discretionary, that, in 
the absence of special instructions 
to the contrary, and in the absence 
of such prescription of the manner 
of doing the act as implies an ex- 
clusion of any other manner, and 
authority or direction to do an act 
or accomplish a particular end, im- 
plies and carries with it authority 
to use the necessary means and in- 
ducements, and to execute the usu- 
al, legal, and appropriate measures 
proper to perform it The princi- 
pal authority includes all mediate 
Deeds. VoL 1.— 43 



powers which are necessary to car- 
ry it into effect. A direction or au- 
thority to do a thing is a reasonable 
implication of the powers necessary 
to accomplish it, unless there is a 
special restriction, or unless an in- 
tention to the contrary is to be 
inferred from other parts of the 
authority: 1 Am. Lead. Cas. 563; 
Rogers v. Kneeland, 10 Wend. 218; 
Peck v. Harriott, 6 Serg. & R. 145, 
9 Am. Dec. 415; Bayley v. Wilkins, 
7 Com. B. 886. It will be seen 
that the power of attorney in this 
case is of the most comprehensive 
character; it gives the agent full 
authority to transact all business of 
every kind and description, to col- 
lect and receipt for all moneys due, 
and to sell and dispose of all prop- 
erty, both real and personal, for 
such price, and on such terms, and 
at such time as he might deem ad- 
visable. The attendant circum- 
stances leave little room to doubt 
what power was intended to be 
given. Brand was absent from his 
home, with no intention or pros- 
pect of returning; he had left a 
large amount of business unsettled 
— property liable to go to decay, 
and be detroyed, and creditors anx- 
ious to secure their debts. He there- 
fore executed a power of attorney, 
giving his agent full authority to 
transact all has business of every 
kind and description ; and this pow- 
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vey land for the payment of debts. He, however, executed a 
deed transferring the land to a trustee, in trust, to secure cer- 
tain specified creditors, and then to pay all the debts of the 
principal. A provision was inserted in the trust deed exclud- 
ing from its benefit all creditors who should commence actions 
on their claims. It was held that the provisions in the trust 
preferring certain creditors, and declaring a forfeiture for 
bringing suit, were in excess of the authority of the attorney 
and hence void. But the deed was held to be valid in other re- 
spects, and was construed as being for the benefit of all credit- 
ors pro rata? A power to sell land is not given by an au- 
thority to locate and survey land. 6 The owner of an uncon- 
firmed Mexican grant executed a power of attorney, which, 
after reciting the appointment, said : "I give him full, com- 
plete, and perfect power, as my said attorney in fact, to do 
any and everything to secure my title to said rancho, and to 
prosecute the pretension of the same in all the courts of the 
United States; and by this I ratify, confirm, and approve all 



er must be interpreted, and the true 
intention arrived at, by a direct 
reference to the nature of the busi- 
ness to be transacted. There can 
be no doubt that the main business 
to be transacted was the application 
of the property to the payment of 
the debts. If there was no intention 
to vest the agent with authority to 
pay off the debts, why the enlarged 
and general power to transact all 
business in addition to the power 
to sell and dispose of property? But 
if the power was given to pay debts, 
was the making of the deed of trust 
a proper execution of it? We think 
it can be implied in this case with- 
out doing violence to any legal 
principle. The deed of trust was 
certainly just and equitable to the 
creditors, as it distributed the pro- 



ceeds of the property ratably among 
them. If it was a fit and appropri- 
ate mode of carrying out the pur- 
pose of transacting all the busi- 
ness, it was competent to resort to 
it." 

*Gimmell v. Adams, 11 Humph. 
(Tenn.) 283. 

• Moore v. Lockett, 2 Bibb. 67, 4 
Am. Dec. 683. Where a wife is 
given by her husband a power of 
attorney to transact all business 
connected with "buying, selling, 
transferring, or mortgaging real es- 
tate/' including the signing and de- 
livery of all necessary papers, she 
is not authorized to convey land in 
consideration of the grantee sup- 
porting her infant daughter until 
she arrives at majority: Portland 
Trust Co. v. Coulter, 23 Or. 131. 
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the doings of my said attorney in fact concerning said rancho." 
The court held that the agent did not have power under this 
authority to sell the land, or any part of it, or power to exe- 
cute a contract which would obligate the principal to convey 
the rancho, or any portion of it. 7 

§ 363. Continued. — A principal executed, as he sup- 
posed, a valid power of attorney to sell land, but the power 
was worthless. He then left the state, and subsequently wrote 
to his agent: "I have now an offer, and if it is come up to 
by the fellow, I shall close things very soon and be off, but 
shall go to Vermont first for a little while. / want you to sell 
some of my lots, or advance the means to meet this adminis- 
tration act before the year expires, which I send you by mail, 
accompanied by the vouchers, etc. You can sell such lots as 
you see fit, retaining enough to pay Judge G. for the first pur- 
chase money. It might be best to cut them up so as to sell 
in small lots. But you judge of this." It was held that by 
this letter the attorney was authorized to sell at his discre- 
tion, and that if a deed made by him was not good as a deed, 



7 Blum v. Robertson, 24 Cal. 127. 
The court said : "In order to bind 
the principal in such case, it must 
appear that the act done by the 
agent was in the exercise of the 
power delegated, and within its lim- 
ites: Mech. Bank v. Bank of Co- 
lumbia, 5 Wheat. 326, 5 L. ed. 100. 
No man can be bound by the act 
of another, without or beyond his 
consent; and where an agent acts 
under a special or express authori- 
ty, whether verbal or written, the 
party dealing with him is bound 
to know at his peril what the pow- 
er of the agent is, and to under- 
stand its legal effect; and if the 
agent exceed the boundary of his 
legal authority, the act, so far as 



it concerns the principal, is void. 
This is a rule of the common law, 
and is indeed elementary in the doc- 
trine of powers : Beals v. Allen, 18 
John. 363, 9 Am. Dec. 221; Hub- 
bard v. Elmer, 7 Wend. 446, 22 Am. 
Dec. 590; Rossiter v. Rossiter, 8 
Wend. 494, 24 Am. Dec. 62; North 
River Bank v. Aymar, 3 Hill, 263; 
Cox v. Robinson, 2 Stewt. & P. 
91; Stow v. Wise, 7 Conn. 214, 
18 Am. Dec 99. The power of at- 
torney under consideration author- 
ized Casimero to take all the neces- 
sary steps, and do all necessary 
things to secure the right, title, and 
claim of Mrs. Valencia to the ranch 
therein mentioned, and to emp'oy 
lawyers, gather testimony, and to 
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it was good as a contract by the principal for a conveyance.' 
An instrument signed "S. A. Phillips, Executrix," is valid as 
a power of attorney, which is in the form : "This is to certify 
that C D. is appointed my legal and lawful agent to sell any 
of my lands in Tallapoosa county to M. G., and to sign my 
name to any deed or bond, and it shall stand good in law as 



provide the necessary expenses for 
the same. A sale of the land, or 
part of it, does not appear to have 
been contemplated by Mrs. Valen- 
cia. If it was, she entirely failed 
to express any such intention, or 
to confer on her attorney any pow- 
er to convey or contract in her 
name, or otherwise to convey any 
portion of it; and it is not compe- 
tent for courts to bind her by the 
acts of another to perform an obli- 
gation which she never incurred." 
The power to sell real estate must 
be reasonably necessary to enable 
the agent to execute the agency or 
it will not be inferred : Jourdain v. 
Fox, 90 Wis. 99, 62 N. W. 936; 
Hotchkiss v. Middlekauf, 96 Va. 
649, 43 L.R.A. 806, 32 S. E. 36; 
Sullivan v. Lear, 2 Colo. App. 141, 
29 Pac. 817; Hoskins v. O'Brien, 
132 Wis. 453, 112 N. W. 466; Lam- 
bert v. Genier, 142 Cal. 399, 76 
Pac. S3; Furst v. Tweed, 93 Iowa 
300, 61 N. W. 857; Prentiss v. Nel- 
son, 69 Minn. 496, 72 N. W. 831. 
See, also, Fay v. Sullens, 15 Okla. 
171, 81 Pac. 426. 

« McNeil v. Shirley, 33 Cal. 202. 
It was held in Fay v. Winchester, 
4 Met S13, that an attorney who 
is authorized to sell any of his 
principal's real estate is empowered 
to sell real estate which was ac- 
quired after the execution of the 
power of attorney. Where an au- 



thority is conferred upon several 
persons, the general rule in all cases 
is, that all must act to make the 
deed effectual, unless a contrary in- 
tention appears from the instru- 
ment which confers the power : Sin- 
clair v. Jackson, 8 Cowen, 543; 
Green v. Miller, 6 Johns. 39, 5 Anil 
Dec. 184; Cedar Rapids R. R. Co. 
v. Stewart, 25 Iowa, 115; Franklin 
v. Osgood, 14 Johns. 553; White v. 
Davidson, 8 M<L 169, 63 Am. Dec. 
699. But, of course, the rule is 
different when the power is given 
to several persons, jointly and se- 
verally. Where a husband and wife 
authorize an attorney to sell "all 
real estate belonging to us or either 
of us," and subsequently the hus- 
band conveyed his interest in the 
land to his wife, she previously 
having an only inchoate right of 
dower, and the land after the death 
of the husband was sold under the 
power, it was held that no title 
passed thereby, because the attorney 
was empowered by the wife to con- 
vey only such title as she possessed 
when the power was executed, and 
that when she became the owner of 
the fee by the deed from her hus- 
band, the inchoate right of dower 
was merged, and, consequent!}'', 
there was nothing on which the; 
power could be exercised : Pen fold! 
v. Warner, 96 Mich. 179, 35 Am.' 
St Reo. 591. 
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though I had signed it myself." 9 Where a power to sell is 
given, the power to convey is implied, if this construction is 
consistent with the whole instrument. 1 A power to sell land is 
not conferred by a power of attorney "to act in all my busi- 
ness in all concerns as if I were present myself, and to stand 
good in law, in all my land and other business." 2 Where con- 
veyances have been made by the attorneys within the expressed 
terms of the power, the principal cannot contend, after sanc- 
tioning the sales by accepting the proceeds, that the sales were 
not authorized by the power. 3 A power of attorney executed 
by the owner of an unconfirmed Mexican grant, giving the at- 
torney "full and complete power as my said attorney in fact, 
to do any and everything to secure my title to said rancho, 
and to prosecute the pretension of the same in all the courts 
of the United States, and by this I ratify, confirm, and ap- 
prove all the doings of my said attorney in fact concerning 
said rancho," does not authorize the attorney to sell any por- 
tion of it, or enter into a contract binding the principal to con- 
vey it. 4 If an agent is authorized to sell land for a specific sum, 
an agreement made by him purporting to bind his principal to 
sell for a less sum and to pay the taxes upon the land, will not 
bind his principal, unless he, with full knowledge of the ma- 
terial facts, consents to and ratifies the agreement. 5 If an at- 
torney in fact has power to satisfy mortgages, and to make, 
execute, and deliver such written instruments as may be neces- 

9 Phillips v. Hornsby, 70 Ala. stances of the case the agent had 

414. no power to make a sale without 

1 Hemstreet v. Burdick, 90 111. submitting the proposition to his 

444 ; Valentine v. Piper, 22 Pick. 85, principal, see Burlington, Cedar 

33 Am. Dec. 715. Rapids etc. Ry. Co. v. Sherwood, 

* Ashley v. Bird, 1 Mo. 640, 14 62 Iowa, 309. 

Am. Dec. 313. For a case in which 8 Vaughn v. Sheridan, 50 Mich, 

letters had passed between a prin- 155. 

cipal and an agent concerning the 4 Blum v. Robertson, 24 Cal. 127. 

sale of property, and in which it 5 Holbrook v. McCarthy, 61 Cal. 

was held that under the circum- 216. 
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sary for that purpose, he has no authority to satisfy a mort- 
gage until the debt, for which it is security, is paid. 6 

§ 363a. Implied authority of attorney. — An attorney 
authorized to purchase lands for a corporation is not author- 
ized to submit to arbitration the matter of fixing the pri£e to 
be paid for the land. 7 Where a person is authorized to bor- 
row money and secure its payment by a mortgage on land, he 
is authorized to execute a mortgage containing such usual cove- 
nants as are demanded by those who loan money on such se- 
curity. 8 But no authority to mortgage lands is conferred by a 
power of attorney to sell them and execute necessary deeds. 9 
An attorney is not authorized to sell the interest in the com- 
munity property of a widow, under a power from her author- 
izing him to dispose of all lands belonging to her husband's 
estate of which she was the lawful heir. 1 Where an attorney 
is empowered to manage, control, and lease the property of 
a mining corporation he is not authorized to sell its property 
either in trust or absolutely. 2 A power of attorney authoriz- 
ing the sale and conveyance of land, and also containing gen- 
eral words of authority, does not confer power to convey in 
discharge of a debt or to settle an adverse claim. 8 



• Hutchings v. Clark, 64 Cal. 228. 
7 TaImadge v. Arrowhead Reser- 
voir Co. 101 Cal. 367. 

8 Richmond v. Voorhees, 10 
Wash. 316. That authority to buy 
does not confer authority to sell, 
see E. D. Keyes and Co. v. U. P. 
Tea Co., 81 Vt. 420, 71 Atl. 201. 

9 Campbell v. Foster, 163 Pa. St. 
609, 26 L.R.A. 117. 

l Wynne v. Parke (Tex. Civ. 
App.), 30 S. W. 52. Power to sell 
does not authorize agent to mort- 
gage: Hawxhurst v. Rathgeb, 119 
Cal. 531, 51 Pac. 846, 63 Am. St. 
Rep. 142; Golinsky v. Allison, 114 



Cal. 458, 46 Pac. 295; Salem Nat. 
Bank v. White, 159 111. 136, 42 N. 
E. 312; Hoyt v. Jaques, 129 Mass. 
286; Campbell v. Foster etc. Assn., 
163 Pa. St. 609, 26 L.R.A. 117, 30 
Atl. 222, 43 Am. St. Rep. 818; 
Minn. etc. Co. v. McCrossen, 110 
Wis. 316, 85 N. W. 1019, 84 Am. 
St. Rep. 927 (citing text). 

2 Johnson v. Sage, 4 Idaho, 758, 
44 Pac. Rep. 641. 

8 Frost v. Erath Cattle Co., 81 
Tex. 505, 26 Am. St. Rep. 831. 
However, it is held that the agent 
by implication has power to per- 
form all acts necessary to effect % 
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§ 364. Warranty deed under power of attorney — Com- 
ments. — On the question whether an attorney is author- 
ized to execute a deed with covenants of warranty, under a 
power of attorney, which does not expressly confer this au- 
thority upon him, the decisions are divided. Obviously, it is 
impossible to lay down any fixed and positive rules on the sub- 
ject. It perhaps will be universally conceded that a mere naked 
power to convey does not authorize the execution of any deed 
but one conveying the legal title without covenants of war- 
ranty. But the difficulty arises where the language used in the 
power of attorney implies that the attorney has power to exe- 
cute such conveyances as are in common use in the section of 
the country where the power of attorney is executed. It would 
seem to be a reasonable rule, that if it was the usual practice 
to execute deeds with clauses of warranty, and by fair con- 
struction the power to execute such deeds was conferred upon 
the agent, he should be held to possess such power, notwith- 
standing that by a stricter construction this power might be 
held not to have been given. In each case regard must be 
paid to the language used, and hence it would be useless to 
attempt to formulate general rules. Without attempting to 
discuss this matter in any but a cursory manner, we call atten- 
tion in the following sections to some cases in which this ques- 
tion arose. 

§ 365. Decisions that attorney has no power to execute 
warranty. — Two persons appointed an attorney in their 
names and to their use, to grant, bargain, sell, release, convey, 
and confirm in fee, to any person certain specified lots and on 
such sale to "execute seal and deliver, in their names, such con- 
veyances and assurances in the law of the premises, unto the 
purchaser, his, her, or their heirs, or assigns forever, as should 

binding sale: Judd v. Walker, 114 from unrestricted power to make 
Ma App. 128, 89 S. W. 558. And sales: Gardiner v. Griffith, 56 S. W. 
power to make sale may be implied 558i 
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or might be needful or necessary, according to the judgment of 
the said attorney." The court held that the attorney had no 
power to execute a deed with the usual covenants so as to 
bind his principals. The court took the view that a conveyance 
is good and operative without warranty or personal covenants, 
and hence, the power to insert them is not necessarily implied 
in an authority to convey, which must be strictly pursued, and 
does not warrant any varying in substance from it. 4 A similar 
decision was made in New Jersey. The court held that if the 
power authorized the attorney to sell and convey, and con- 
tained no authority to covenant, a deed executed by him must 
be considered as against the grantor as a deed of bargain and 
sale without covenants, and would not convey after-acquired 
property by estoppel. 6 

§ 366. Cases holding attorney has such power. — But 
on the other hand, the principle applied in many cases is, that 
if the grantor under an agreement to convey can be compelled 
to execute a deed with covenants, an attorney under a power 
to sell and convey has authority to insert the usual covenants 
in a deed executed by him. Thus, an agent was authorized "to 
contract for the sale of and to sell, either in whole or in part, 
the lands and real estate so purchased," and "on such terms in 

! 

4 Nixon v. Hyseratt, 5 Johns. 58. not be construed as enabling tbe 
A person authorized his attorney attorney to convey the real estate of 
among other things, "for me and in his principal by deed of warranty : 
my name, to grant any and all dis- Heath v. Nutter, 50 Me. 378. 
charges by deed or otherwise, both 5 Howe v. Harrington, 18 N. J. 
personal and real, as he, my said Eq. 495. And see Ryder v. Jenny, 
attorney, shall deem proper, and to 2 Rob. (N. Y.) 68; Van Eps v. 
do all other things concerning the Schenectady, 12 Johns. 436, 7 Am. 
premises as fully as I myself could Dec. 330; Mead v. Johnson, 3 Conn, 
do if I were personally present, 592; Dodd v. Seymour, 21 Conn, 
hereby ratifying and confirming all 480. If the agent has power to 
the lawful acts of him, the said execute a quitclaim deed, a war- 
attorney, or his substitute, by virtue ranty deed executed by him is ef- 
of these presents." It was held fectual to pass title, although it 
that this power of attorney could is not binding as to the warranties : 
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all respects as he may deem most advantageous," and "for us, 
and in our names, to execute to the purchaser or purchasers 
thereof, the assignments, contracts, or deeds of conveyance 
necessary for the full and perfect transfer of all of our re- 
spective right, title, and interest, dower and right of dower as 
sufficiently in all respects as we ourselves could do personally in 
the premises." The court held that these expressions consid- 
ered in conjunction with the situation of the parties and the 
property, the usages of the country and the acts of the par- 
ties themselves, justified the conclusion that the agent had 
power to execute a deed with a covenant of seisin. 6 Under a 



Kane v. Scholars, 41 Tex. Civ. App. 
154, 90 S. W. 937; Robinson v. 
Lowe, SO W. Va. 75, 40 S. E. 454. 

«Le Roy v. Beard, 8 How. 451, 
12 L. ed. 1151. Mr. Justice Wood- 
bury delivered the opinion of the 
court, and said: "It would be dif- 
ficult to select language stronger 
than this to justify the making of 
covenants without specifying them 
eo nomine. When this last is done, 
no question as to the extent of the 
power can arise, to be settled by 
any court. But when, as here, this 
last is not done, the extent of the 
power is to be settled by the lan- 
guage employed in the whole in- 
strument (4 Moore, 448), aided by 
the situation of the parties and of 
the property, the usages of the 
country on such subjects, the acts 
of the parties themselves, and any 
other circumstance having a legal 
bearing and throwing light on the 
question. That the language above 
quoted from the power of attorney 
is sufficient to cover the execution 
of such a covenant would seem nat- 
urally to be inferred, first, from 
its leaving the terms of the sale 



to be in all respects as Starr shall 
deem most advantageous. 'Terms' 
is an expression applicable to the 
conveyances and covenants to be 
given, as much as the amount of, 
and the time of paying, the con- 
sideration: Rogers v. Kneeland, 10 
Wend. 219. To prevent misconcep- 
tion, this wide discretion is reiter- 
ated. The covenants or security as 
to the title would be likely to be 
among the terms agreed on, as they 
would influence the trade essential- 
ly, and in a new and unsettled coun- 
try must be the chief reliance of the 
purchaser. To strengthen this view, 
the agent was also enabled to exe- 
cute conveyances to transfer the 
title 'as sufficiently in all respects 
as we ourselves could do personally 
in the premises.' And it is mani- 
fest, that inserting certain cove- 
nants which would run with the 
land, might transfer the title in 
some events more perfectly than 
it would pass without them; and 
that if present 'personally' he could 
make such covenants, and would be 
likely to if requested, unless an in- 
tention existed to sell a defective 
title for a good one, and for the 
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power of attorney an agent was authorized to sell and convey 
all the real estate in a certain city owned by his principal, and 
also to sell and convey all the principal's interest in said prop- 
erty to make, execute, and deliver all necessary conveyances 
for this property. The power of attorney, also authorized the 
agent "to pay all taxes on said estate, to lease said estate, and 
to do any and all other acts in relation to said estate that our 
interest may require, giving and hereby granting unto our said 
attorney full power and authority in and about the premises; 
and to use all due means, course, and process in the law, for 
the full, effectual, and complete execution of the business afore 
described; and in our name to make and execute due acquit- 
tance and discharge; . . . . also to submit any matter in dis- 



price of a good one. It is hardly 
to be presumed that anything so 
censurable as this was contem- 
plated. Again, his authority to sell 
'on such terms in all respects as 
he may deem most eligible/ might 
well be meant to extend to a term 
or condition to make covenants of 
seisin or warranty, as without such 
he might not be able to make an 
eligible sale, and obtain nearly so 
large a price. Now, all these ex- 
pressions united in the same instru- 
ment would, prima facie, in com- 
mon acceptation, seem designed to 
convey full powers to make cove- 
nants like these. And although a 
grant of powers is sometimes to be 
construed strictly (Com. Dig..Poiar, 
B. 1, and C. 6; 1 Bl. R. 283), yet 
it does not seem fit to fritter it 
away in a case like this, by very 
nice and metaphysical distinctions, 
when the general tenor of the whole 
instrument is in favor of what was 
done under the power, and when 
the grantor has reaped the benefit 
of it, by receiving a large price that 



otherwise would probably never 
have been paid: Nind v. Marshall, 
1 Brod. & B. 319; Rogers v. Knee- 
land, 10 Wend. 219, 252. This he 
must refund when the title fails, 
or be accessary to what seems 
fraudulent: Vanada v. Hopkins, 1 
Marsh. J. J. 292, 19 Am. Dec. 92. 
Another circumstance in support 
of the intent of the parties to the 
power of attorney to make it broad 
enough to cover warranties, is their 
position or situation as disclosed in 
the instrument itself: Solly v. 
Forbes, 4 Moore, 448. Le Roy re- 
sided in New York, and Starr was 
to act as his attorney in buying and 
selling lands in the 'Western States 
and Territories,' and this very sale 
was as remote as Milwaukee, in 
Wisconsin. For aught which ap- 
pears, Le Roy, Beard, and Starr 
were all strangers there, and the 
true title to the soil little known 
to them, and hence they would ex- 
pect to be required to give war- 
ranties when selling, and would be 
likely to demand them when buy- 
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pute, respecting the premises, to arbitration or otherwise, with 
full power to make and substitute, for the purposes aforesaid, 
one or more attorneys under said attorney, and the same again 
at pleasure to revoke, and generally to say, do, act, transact, de- 
termine, accomplish, and finish all matters and things whatso- 
ever relating to the premises, as fully, amply, and effectually, 
to all intents and purposes, as we, the said constituents, if pres- 
ent, ought, or might personally, although the matters should 
require more special authority than is herein comprised; we, 
the said constituents ratifying, allowing, and holding .firm and 
valid all and whatsoever our said attorney or our substitutes 
shall lawfully do, or cause to be done, in and about the prem- 
ises, by virtue of these presents." The court held that the 
power in this case was broader than a mere power to sell, and 
that under it, he was authorized to execute a deed in the form 
usually adopted in conveying real estate and containing the 
usual covenants. 7 So it is held that where an attorney is au- 
thorized to execute a conveyance in as full and ample a man- 
ner as the principal can, he is authorized to execute a deed with 
covenants of general warranty. 8 An agent was authorized un- 



ing. The usages of the country are 
believed, also, to be very uniform 
to insert covenants in deeds. In 
the case of the Lessee of Clarke v. 
Courtney, 5 Peters, 345, 8 L. ed. 
150, Justice Story says: This is 
the common course of conveyances/ 
and in them 'covenants of title are 
usually inserted/ See, also^ Nel- 
son v. Cowing. 6 Hill, 338. Now, 
if in this power of attorney no ex- 
pression had been employed beyond 
giving an authority to sell and con- 
vey this land, saying nothing more 
extensive or more restrictive, there 
are cases which strongly sustain the 
doctrine that, from usage as well 
as otherwise, a warranty by the 



agent was proper, and would be 
binding on the principal." 
7 Bronson v. Coffin, 118 Mass. 156 
8 Taggart v. Stanberry, 2 Mc- 
Lean, 543. In this case the court 
refers to Nixon v. Hyserott, 5 
Johns. 58, and says : "Between that 
case and the one under consider- 
ation, a distinction may be drawn; 
but doubts are entertained, wheth- 
er that case is sustainable on prin- 
ciple or authority. There was nol 
merely an authority given to con- 
vey, but to make such conveyances 
and assurances as might be need- 
ful or necessary, in the judgment 
of the attorney. Now, here was 
a reference to the judgment of the 
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der a power of attorney to sell the land of his constituent on 
the best terms possible, by public or private sale, as in his judge- 
ment might be most advantageous, and to execute such con- 
tracts, agreements, conveyances, and assurances, and perform 
such acts as might be necessary to perfect any sales made under 
this power. It was held that he had power to execute a deed 
with covenants of warranty. 9 

§ 367. Mr. Rawle's views. — Mr. Rawle, in his treatise 
on Covenants for Title, discusses the topic under consideration, 
and says : "The question of the purchaser's right to covenants 
for the title from an agent acting under a power of attorney 
from his principal, has often arisen in cases where, in a suit 
against the latter, upon covenants made in his behalf by the 
agent, the right so to bind the principal has been denied. In an 
early case in New York, it was assumed that as a deed with- 
out any covenants for title was sufficient to pass the estate to 
the purchaser, the latter had no right to demand these cove- 
nants, and hence it was said that a power of attorney to sell 
and convey land, expressed in the usual form, implied no power 
to covenant for the title; and in a subsequent case, the same 
rule was applied to the warranty of a chattel. It has, how- 
ever, been held in England that an authority to sell a horse 
carries with it an authority to warrant him sound, as the war- 
ranty is, in general, a natural incident of the contract. This 



attorney, as to the nature of the 
conveyance to be executed; and a 
bona fide exercise of his judgment 
in this respect, should have been 
held to bind the principal. Thai 
such was the intention of the pow- 
er, as understood by all the parties, 
can scarcely be doubted. If such 
were not the case, why was the 
discretion of the attorney referred 
to in the power? It may well be 
supposed that he could not have 



sold the land for the price received, 
had he agreed to execute only a 
general release, or deed of quit- 
claim." 

9 Peters v. Farnsworth, IS Vt. 
155, 40 Am. Dec. 671. And see 
Vanada's Heirs v. Hopkins' Ad- 
ministrators, 1 Marsh. J. J. 285, 
19 Am. Dec. 92; Ward v. Bartholo- 
mew, 6 Pick. 410; Rucker v. Low- 
ther, 6 Leigh, 259; Hedges v. Kerr, 
4 Mon. B. 528. 
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has been approved, and followed on this side of the Atlantic, 
and in many cases the correctness of the New York decisions 
has been denied, and it seems to be established by the weight 
of authority, that as the law recognizes the right of a purchaser 
to covenants for the title from the principal, it will not suffer 
that right to be defeated by the mere delegation by him of au- 
thority to consummate the contract. Where, however, that 
authority is restricted in terms so express as to control that 
which the law otherwise implies, the rights of the purchaser, 
will, of course, be limited by the letter of the instrument." 1 

§ 368. Comments. — The cases deciding that an attor- 
ney has power to execute a deed with covenants of warranty 
so as to bind his principal are based, for the most part, on the 
consideration that a deed of this nature is the one in common 
use, and that if such a deed were not given to the purchaser, 
the full price for the property could not be obtained ; hence the 
language of the power has been construed as giving the attor- 
ney power to execute such a deed, as the principal would be ex- 
pected to execute if he had contracted directly with the pur- 
chaser. But, manifestly, this reasoning can have no weight, 
when the custom of giving warranty deeds is not universal. 
We should think that where this is the case the rule that pow- 
ers of attorney should be construed strictly would apply, and 
the attorney would have no authority to perform any act not 
expressly warranted by his power of attorney, or resulting as a 
necessary implication from the language employed. In Cali- 
fornia, however, this matter has been settled by the Code, 
which declares : "An authority to sell and convey real property 
includes authority to give the usual covenants of warranty." * 

§ 369. Description of property to be sold. — It is nec- 
essary that the land authorized to be sold under a power of 

IRawle on Covenants (4th ed.) f * Civil Code, Cal. § 2324w 
pp. 47, 4a 
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attorney should be sufficiently described to enable it to be iden- 
tified, unless it is shown aliunde that the land sold under the 
power is the only piece of land which the principal owned at 
the time the power of attorney was executed. Thus, an instru- 
ment giving "ample and sufficient power" to an agent "to use 
or dispose of any lot which I hold as may best seem to him," 
confers no power to sell any particular lot. 3 An attorney was 
authorized under his power of attorney to sell "one-half" of a 
lot of land, but the particular half was not mentioned, nor was 
it provided whether he was to sell an undivided one-half, or 
one-half in severalty. It was held that he was authorized to 
sell in the exercise of his discretion any half he might select, 
in severalty. "The power of attorney," said Chief Justice 
Sawyer, "says 'the o»*-half/ without saying the undivided one- 
half, or the west half, or the east half, or the north half, or the 
south half — in short, without saying which half. We think 
the fair and true construction is, that the particular half was 
left to the discretion of the agent. An estate in severalty is, 
certainly, ordinarily more advantageous and valuable to a party 
than an estate in common, and we see no good reason when 
the matter is thus left open, why the agent should not be re- 
garded as vested with authority to sell in such way as to ren- 
der the transaction most advantageous to both parties. He was 
authorized to sell one-half of the lot, and he sold one-half and 
no more. He was not in terms limited to any particular half, 



3 Stafford v. Lick, 13 Cal. 240. 
Said the court: "We think the 
paper is worthless for any purpose. 
A power of attorney in order to 
authorize the sale of real proper- 
ty, must contain some description 
of the property to be sold. The 
paper in question, if we admit it 
to contain a power to sell, desig- 
nates no property whatever. 'By 
this present, I give ample and suf- 
ficient power to Don Jose de Jesus 



Noe, to use or dispose of my lot.' 
What lot? Where situated? The 
paper would answer as well for 
a lot in San Jose, Monterey, or Los 
Angeles, as in Yerba Buena. It 
is not shown that the premises in 
controversy is the only lot which 
was owned by Fernandez at the 
time, and we are not to presume, 
in the absence of proof, that such 
was the case." 
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or to an undivided half of the whole. He would be much more 
likely to find a purchaser for, and the principal would be much 
more likely to desire to sell, the whole interest in one-half of 
the lot, than an undivided half of the whole; and business men 
generally would, at the first blush, be likely to understand from 
the terms of the power that the sale of the entire half of the 
whole lot was contemplated by the party making the power. 
Such a sale would ordinarily be most advantageous and most 
desirable to both seller and buyer. We do not think the agent 
exceeded his power/' 4 A power of attorney authorizing the 
attorney to sell and convey all land which his principal had 
not previously conveyed, has been held to authorize the attor- 
ney to convey such land as the principal had prior to the exe- 
cution of the power of attorney sold but not conveyed. 6 A 
power of attorney, by which the attorney is authorized to sell 
all the land of his principal situated in a designated locality, is 
perfectly valid. In such a case it is not essential that the prop- 
erty owned by the principal should be particularly described. 6 
A party who is in possession of public land describes the same 
with sufficient certainty in a power of attorney by designating 
it his claim of land. 7 

§ 370. Power to sell imports a sale for cash. — Unless 
there is some language in the power of attorney justifying the 
inference that other than cash sales were contemplated by the 
parties, a power to sell imports that the sale is to be for cash. 
But when A authorizes B to sell land, and pay therewith the 
indebtedness of A to C, and B sells the land to C for the 
amount of a note held by C against A, which was all the land 
was worth in the market, and took the note in payment, this 
is a sale for cash within the rule we have just stated, and can- 

* Alemany v. Daly, 36 Cal. 90, 7 Henley v. Hotaling, 41 Cal. 22. 

93. * McNeil v. Shirley, 33 Cal. 202. 

6 Mitchell v. Maupin, 3 Mon. 185 See Kenny v. Hazeltine, 6 Humph. 

6 Roper t. McFadden, 48 CaL 346. 62. And see Silverman v. Bui- 
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not be regarded as an accord and satisfaction. 8 Where the 
power is to sell for one-half cash, and the other half "payable 
on or before one year," a sale for one-half cash and the other 
half "payable in one year," is within the power, for in either 
event the principal could not demand payment before the ex- 
piration of one year. 9 

§ 371. Sale on credit must be on reasonable credit. — 
Where an attorney in fact is authorized to sell land on credit 
without specifying the time of such credit, he has power only 
to sell upon a reasonable credit. The question in any given 
case of whether the credit that the attorney has given is rea- 
sonable or not, is one of fact, to be decided by the evidence. 
It will not be presumed that the principal intended to enter 
into an absurd contract, and that he intended to give the at- 
torney unbounded discretion to sell on a credit unusual in the 
sale of real estate in the vicinity where it is situated. 1 

§ 372. Power to sell does not authorize gift. — A power 
to sell is special. In order that a deed purporting to be execut- 



lock, 98 111. 11, where notes and 
mortgages were taken by the attor- 
ney and transferred to an inno- 
cent holder, and the court held 
that he could enforce the security. 
A power to sell implies a sale for 
cash: Dyer v. Duffy, 39 W. Va. 
148, 24 L.R.A. 339. An attorney 
cannot convey in satisfaction of a 
pre-existing moral obligation, where 
he is authorized to sell and convey 
for money or such other considera- 
tion as may seem to the advantage 
of the grantor, and to receive the 
consideration: Smith v. Powell, 5 
Tex. Civ. App. 373. Where an at- 
torney is authorized to sell "at any 
price he may see proper to accept, 
and upon such terms as he may see 
proper to do," he is not authorized 



to make a sale to satisfy a judg- 
ment to which his principals were 
not parties: Folts v. Ferguson 
(Tex. Civ. App.), 24 S. W. 657. 

9 Deakin v. Underwood, 37 Minn. 
98, 5 Am. St. Rep. 827. Unless ex- 
pressly authorized, the agent can- 
not transfer for anything but mon- 
ey: Wilkin v. Voss, 120 Iowa, 500, 
94 N. W. 1123; Paul v. Grimm, 165 
Pa. St. 139, 30 Atl. 721, 44 Am. 
St. Rep. 648; Ormsby v. Graham, 
123 Iowa, 202, 98 N. W. 724. Un- 
der ordinary circumstances the sale 
should be for cash not credit: Win- 
ders v. Hill, 141 N. C. 694, 54 S. E 
440. 

1 Brown v. Central Land Co., 42 
Cal. 257; Delano v. Jacoby, 96 Cal. 
275. 
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ed under a power of attorney may be valid, it must be executed 
in pursuance of the power, and be within its terms. If this is 
not the case, the deed as a transfer of the constituent's title is 
inoperative. Hence, a power to sell does not authorize a gift 
of the property, or the transfer of it for any purpose other than 
in completion of a sale. 2 A authorized B by a power of attor- 
ney to sell and convey certain property. B executed a deed to 
C, which on its face expressed a valuable consideration, but 
which in truth was not made in pursuance of any sale or for 
any real consideration. The only object the parties had in 
executing the deed was to enable C to control the property and 
protect it from trespassers. It was held that the grantee took 
no title under this deed because it was not executed in pursu- 
ance of the power. As between the attorney and grantee, it 
was without effect. 8 

§ 372a. Agent cannot sell to pay his own debts. — If 
an agent has power to sell and convey, a deed made pursuant 
to the power, showing upon its face a compliance with all the 
requirements of the power of the attorney, will convey the 
legal title to the grantee. The title will remain in him until 
a court of equity sets aside the conveyance, although the agent 
may have violated his duty to the grantor by fraudulent acts 
not appearing on the face of the deed. But if the act of the 
agent is in excess of his authority, and such want of authority 
is apparent upon the face of the record, the deed executed by 
the agent is void, and its character as such may be determined 
in whatever court or proceeding it may be proffered as a foun- 
dation of title. Where the power of the agent is to sell and 
convey, the agent cannot, as against the principal, convey it 



2 Dtipont v. Wertheman, 10 Cal. 
354; Mott v. Smith, 16 Cal. 533. 
See, also, Welke v. Wackerhauser, 
120 N. C. 77. Where an attorney 
is authorized to convey land, and 
is directed to pay the proceeds to 
Deeds. Vol. 1.— 42 



a creditor of the grantor, he may 
convey the land directly to the cred- 
itor in satisfaction of the debt: 
Bertschy v. Bank of Sheboygan, 89 
Wis. 473. 
8 Dupont v. Wertheman, supra. 
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in trust for the payment of his own debts to one who has 
notice. 4 Where an agent is authorized to sell and convey land 
in an entire tract, or in separate parcels, as he should consider 
best for his principal, and he conveys real estate of the value 
of three or four thousand dollars to his own daughter, for the 
nominal consideration of one dollar, the deed may be treated 
by the principal as a mere nullity. The agent under such a 
power is authorized to convey for a valuable consideration 
only, and not for a mere nominal sum. 6 An attorney does not 



*Frink v. Roe, 70 Cal. 296. 

5 Meade v. brothers, 28 Wis. 689. 
The court, per Mr. Justice Cole, 
said: "Evidently, this contemplated 
a sale of the property for a valu- 
able consideration, and it never 
could have been intended to au- 
thorize the agent to sell and trans- 
fer the title for a mere nominal 
consideration. The letter of at- 
torney, it is true, gave the agent 
some discretion as to the amount 
of money which the entire property 
or any portion thereof should be 
sold for; but the agent was express- 
ly required to exercise that dis- 
cretion for the best interest of his 
principal. Manifestly, it never was 
intended that he should give away 
the property; and the instrument 
under which he assumed to act con- 
ferred no authority upon him to 
make such a disposition of it. And 
in conveying it away for a mere 
nominal consideration, he acted en- 
tirely without the scope of the au- 
thority committed to him. It is a 
cardinal rule that if the act of the 
agent varies substantially from the 
authority or commission, in its na- 
ture, or extent or degree, it is void 
as to the principal, and does not 
bind him: Story on Agency, § 165. 



What act could an agent possibly 
do more substantially and grossly in 
violation of the authority delegated 
to him than to give away his prin- 
cipal's property, which it was in- 
tended he should only convey upon 
being paid a valuable consideration? 
And the grantee in the deed must 
have known from the very terms 
of the letter of attorney that Lowe 
was acting beyond the scope of his 
authority and committing a gross 
fraud upon his principal. The deed, 
therefore, not being executed in 
pursuance of the power conferred 
upon the agent, conveyed no title, 
and in fact was void as to the 
plaintiff. It presented no obstacle 
to plaintiffs recovery: Dupont v. 
Wertheman, 10 Cal. 954; Mott v. 
Smith, 16 Cal. 534; Delafield v. 
Illinois, 26 Wend. 192; Cowan v. 
Adams, 10 Me. 374; St. John v. 
Redmond, 9 Porter (Ala.), 428; 
Reese v. Medlach, 27 Tex. 120." 

The court held that the attorney 
had no power to convey the real 
estate except upon a valuable con- 
sideration paid therefor by the pur- 
chaser, and his attempt to do so 
was nugatory, and distinguished 
this case from Eaton v. Smith, 19 
Wis. 537, where it was held that 
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obtain title to land by an irrevocable power to sell and convey, 
together with a release to the attorney of the grantor's claim 
to the proceeds arising from any sales made by the attorney. 6 

§ 373. Exchange not authorized by power to sell. — 

On the same principle that an attorney's power to sell is spe- 
cial and limited, he cannot, under such power, exchange the 
property of his principal for other property. In one case, the 
power conferred upon an agent was "to bargain, sell, alien, 
enfeoff, transfer, and convey, by deed in fee simple," a cer- 
tain lot of land and "to do and perform any and all acts and 
deeds necessary to be done in and about the premises." The 
attorney exchanged the lot for a stock of merchandize. The 
court held that under this power of attorney the agent could 
sell only for money, and, paving failed to do so, the deed made 
by him was void. "The agency was clearly special," said the 
court, "it was confined to selling and conveying the lot. There 
were no directions or instructions beyond the selling and con- 
veying, and the doing of such things as might be necessary to 
carry out the power. Under this power the agent had no 
right to sell and convey for any other consideration than for 
money." 7 And not only is this the proper construction to be 
placed upon the language itself authorizing a sale, but evidence 
is inadmissible to show that it is the practice of land agents, 
under a power to sell, to exchange the land of their principals 
for other property. Evidence of this character could have no 
other effect than to contravene the legal signification of the 
power of attorney. 8 An attorney in fact sold land, and under 

the legal title passed, and the ef- 84 Am. Dec. 611. Said the court: 

feet of notice to the grantee was "It is a well-settled general prin- 

only to make the deed voidable. ciple that when an agency is cre- 

6 Douglas v. De Laitre, 55 Fed. ated and conferred by a written in- 
Rep. 873. strument, the nature and extent of 

7 Lumpkin v. Wilson, 5 Heisk the authority given must be ascer- 
555. tained from the instrument itself, 

8 Reese v. Medlock, 27 Tex. 120, and cannot be enlarged by parol ev- 
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an agreement made with a third person, at the time at which 
the deed was executed, by which such third person was to 
advance the money to enable the grantees to pay for the land, 
the attorney took notes and a mortgage from the grantees, and 
assigned them to such third person. The latter delivered the 
money necessary to pay for the land to a land agent, who* im- 
mediately paid it to the attorney. The transaction was held 
to be a sale for cash, as provided for by the terms of the power 
of attorney, and not a barter nor a sale on credit. 9 



idence of the usage of other agents 
in like cases, for that would be to 
contradict or vary the terms of the 
written instrument There may, 
however, be some qualifications and 
limitations properly belonging to 
this rule, whereby, especially in 
cases of general or implied agencies, 
the usages of a particular trade or 
business, or of a particular class 
of persons, are properly admissible, 
not, indeed, for the purpose of en- 
larging the powers of the agents 
employed therein, but for the means 
of interpreting and rightly under- 
standing those powers which are 
actually given. The power of at- 
torney under which the agent sold 
the land in controversy to the de- 
fendant Medlock did not authorize 
him to barter or exchange it for 
other property. It cannot surely be 
seriously insisted that there has be- 
come such a general and uniform 
custom or usage of trade by agents 
for sale of land in this State, in 
contravention to the legal import 
of the instrument under which they 
derive their authority, as to over- 
turn and abrogate the well-estab- 
lished rules of legal construction, 
by which the courts would other- 
wise be governed. If, however, such 



was the fact, the testimony of- 
fered by the defendant falls far 
short of justifying the application 
in this case of such an exception 
to the general rule, to which refer- 
ence has been made, and the court 
did not err in excluding it from the 
jury." A power to sell does not 
authorize the execution of a mort- 
gage: Bloomer v. Waldron, 3 Hill, 
361; Jeffrey v. Hursh, 49 Mich. 
31. But a power of attorney to 
sell or lease property, or "to bor- 
row money and pledge the prop- 
erty by way of mortgage," author- 
izes the borrowing of money on the 
property by conveying it in fee to 
the lender, and taking back a re- 
deemable lease at a rent equivalent 
to the interest on the sum bor- 
rowed: Posner v. Bayless, 59 Md. 
56. 

9 Plummer v. Buck, 16 Neb. 322. 
A power of attorney authorizing 
a sale does not authorize an ex- 
change: Chapman v. Hughes, 134 
Cal. 641, 58 Pac. 298, 60 Pac. 974, 
66 Pac. 982; Morrill v. Cone, 22 
How. (U. S.) 75, 16 L. ed. 253; 
Hampton v. Moorhead, 62 Iowa, 91, 
17 N. W. 202. Nor does such a 
power authorize the execution of a 
mortgage: Hawxhurst v. Rathgeb, 
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§ 374. Discretion of attorney whether land is to be 
used for specified purposes. — Where a power of attorney 
authorizes the agent to sell land for specified purposes, the 
attorney is vested with discretion of judging whether a pur- 
chaser intends to use the land for such purposes or not, and 
his deed is valid, notwithstanding the land may not be used 
for such purposes, if there was no fraud on the part of the 
attorney or the purchaser. Thus, an attorney was authorized 
to sell certain lands "for the purpose of making actual settle- 
ment thereon," and was authorized to convey such land in fee 
simple, and to execute "legal and sufficient deeds, with the sev- 
eral covenants and a general warranty." It was held that the 
attorney had the power of determining whether the purchaser 
intended to use the lands for the purpose of settlement, and 
that the efficacy of the deed would not be affected by the fact 
that it afterward appeared that the land was not purchased for 
the purposes of actual settlement, but for purely speculative 
ends. 1 Judge Tenney, who delivered the opinion of the court, 
said that if the owner had desired to make all conveyances him- 
self without the intervention of an agent, his unconditional 
deeds made to such as satisfied him that they took the land for 
actual settlement, would pass the title, and it would be im- 
material if it should afterward appear that he had been de- 
ceived. In other words, as he had undertaken to judge of 
the evidence of their purpose, he would be concluded by the 
judgment he had formed. The learned justice then proceeded 
to say : "When he delegated the power to make conveyances 
to an attorney, with the restriction contained in the instrument, 
in which he engages to ratify and confirm his legal acts, is it 

119 Cal. 531, 51 Pac. 846, 63 Am. Am. St. Rep. 818, 26 L.R.A. 117, 

St Rep. 142; Golinsky v. Allison, 30 AU. 222; Minnesota Stoneware 

114 Cal. 458, 46 Pac. 295; Hoyt v. Co. v. McCrossen, 110 Wis. 316, 85 

Jaques, 129 Mass. 286; Salem Na- N. W. 1019, 84 Am. St. Rep. 927. 

tional Bank v. White, 159 111. 136, * Spofford v. Hobbs, 29 Me. 148, 

42 N. E. 312; Campbell v. Foster 48 Am. Dec. 521. 
Home Assn., 163 Pa. St. 609, 43 
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to be supposed that he did not mean to intrust to his judgment 
and discretion, the evidence of the intention of those who pro- 
posed to be purchasers, and that he should exercise them in 
the same manner that the constituent would have exercised his 
own judgment and discretion, if he had acted in the premises? 
The intention of the purchasers, in order to have effect, must 
have been judged of and determined by some one. No pro- 
vision having been made for another mode in which the pur- 
pose of the purchasers could be ascertained, previous to the 
conveyances, the power to perform that duty must have been 
intended to be conferred upon the attorney." 2 So in a case 
in California, the attorney was authorized to sell and convey 
lots in a town "for purposes of actual improvement, for mer- 
cantile and other purposes." These words were held not to 
be a limitation upon his general power to sell. 8 



8 Spofford v. Hobbs, supra. 

8 Spect v. Gregg, 51 Cal. 198. An 
agent authorized to sell or lease 
must act for the interest of his 
principal and cannot with the 
knowledge and consent of his prin- 
cipal become the purchaser or lessee 
directly or indirectly. Such a trans- 
action is voidable but may be rati- 
fied. See Burke v. Bours, 92 Cal. 
108, 28 Pac. 57, 26 Pac. 102, 98 
Cal. 171, 32 Pac. 980; McKinley v. 
Williams, 74 Fed. 94, 2 C. C. A. 
312; Barker v. Marine Ins. Co.. 
2 Fed. Cas. 992, 2 Mason, 369; 
Walker v. Palmer, 24 Ala. 358; 
White v. Ward, 26 Ark. 445; Quer- 
termous v. Taylor, 62 Ark. 598, 78 
Am. Dec. 192; Banks v. Judah, 8 
Conn. 145; Webb v. Marks, 10 Colo. 
App. 429, 51 Pac 518; Hodgson v. 
Raphael, 105 Ga. 480, 30 S. E. 416; 
Off v. Inderrieden Co., 74 111. App. 
105; Pensonneau v. Bleakley, 14 
111. 15; Robbins v. Butler, 24 111. 



387; Eldridge v. Walker, 60 111. 
230; Hughes v. Washington, 72 111. 
84; Davis v. Hamlin, 108 IIL 39, 48 
Am. Rep. 541; Ingle v. Hartman, 
37 Iowa, 274; Shepherd v. Percy, 
4 Mart. (La.) N. S. 267; Allard v. 
Allard, 6 Rob. (La.) 320; Scott v. 
Gorton, 14 La. Ill, 33 Am. Dec. 
576; Dorsey v. Clarke, 4 Harr. & 
J. (Md.) 551; Prichard v. Abbott, 
104 Md. 560, 65 Atl. 421; George 
N. Pierce Co. v. Beers, 19 Mass. 
199, 76 N. E. 603; Copeland v. Mer- 
cantile Ins. Co., 6 Pick. 198; Mid- 
dlesex Bank v. Minot, 4 Met. 
(Mass.) 325; People v. Overyssel 
Tp. Board, 11 Mich. 222; Moore v. 
Mandelbaum, 8 Mich. 433; Euneau 
v. Rieger, 105 Mo. 659, 16 S. W. 
854; Smith v. Tyler, 57 Mo. App. 
658; Grumley v. Webb, 44 Mo. 144, 
100 Am. Dec. 304; Davis v. Davis, 
9 Mont. 267, 23 Pac. 715; Jansen 
v. Williams, 36 Neb. 869, 20 L.R.A. 
207, 55 N. W. 279; Porter v. Wood- 
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§ 374a. Power of attorney to lay out ways. — If an 
attorney has power to sell any or all the land of the principal 
without restriction as to the manner of sale, he has the im- 
plied authority to plat the land and lay out lots and ways. The 
platting of land is a common step toward its sale, and where 
the land is subdivided and sold in parcels, the laying out of 
streets is frequently necessary, and is incidental to the exer- 
cise of the full authority to sell Such a power is distinct from 
the attempt to dedicate another's land to the public. 4 Deeds 
executed by the attorney, under these circumstances, will pass 
the title to the platted streets by which the lots conveyed are 
bounded. 5 

§ 375. Revocation. — A principal has power to revoke 
the authority of the attorney at any time, unless the power is 
coupled with an interest, or has been conferred upon the attor- 
ney for a valuable consideration. 6 A principal employed a firm 
of brokers to secure a purchaser for his lands. He promised 



ruff, 36 N. J. Eq. 174; Staats v. 
Bergen, 17 N. J. Eq. 554; Ruckman 
v. Bergholz, 37 N. J. L. 437; Hin- 
man v. Devlin, 31 N. Y. App. Div. 
590, 52 N. Y. Supp. 124; Gardner 
v. Ogden, 22 N. Y. 327, 78 Am. 
Dec 192; Bain v. Brown, 56 N. Y. 
285; Deep River Gold Min. Co. v. 
Fox, 39 N. C. 61; Clendenning v. 
Hawk, 10 N. D. 90, 86 N. W. 114; 
Anderson v. Grand Forks First 
Nat. Bank, 5 N. D. 451, 67 N. W. 
821; Rich v. Black, 173 Pa. St. 
92, 33 Atl. 880; Shannon v. Mar- 
maduke, 14 Tex. 217; McMahan v. 
Alexander, 38 Tex. 135; Scott v. 
Mann, 36 Tex. 157; Armstrong v. 
Campbell, 3 Yerg. (Tenn.) 201, 24 
Am. Dec. 556; Davis v. Smith, 43 
Vt. 269; Noyes v. Landon, 59 Vt. 
569, 10 Atl. 342; Segar v. Edwards, 



11 Leigh (Va.) 213; Atwood v. 
Shenandoah Valley R. Co., 85 Va. 
966, 9 S. E. 748; Colbert v. Shep- 
herd, 89 Va. 401, 16 S. E. 246; An- 
derson v. Lawler, 46 Wash. 543, 90 
Pac. 913; Stewart v. Mather, 32 
Wis. 344. 

4 Anthony v. City of Providence, 
18 R. 1. 699. 

5 Anthony v. City of Providence, 
supra, 

6 Hartley's Appeal, 53 Pa. St. 212, 
91 Am. Dec. 207; Brown v. Pforr, 
38 Cal. 550; Barr v. Schroeder, 32 
Cal. 609. The death of the prin- 
cipal before the delivery of a deed 
previously executed by an attor- 
ney in fact renders the deed in- 
operative : Kent v. Cecil (Tex. Civ. 
App.), 25 S. W. Rep. 715. 
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that he would pay them a certain sum, if they should find, 
within a month from the time of the creation of the agency, a 
person willing and able to purchase the property at a specified 
price. The brokers succeeded in finding a purchaser before the 
expiration of the month, but the principal had previously to 
this revoked their agency. It was held that the principal had 
power to revoke their authority at any time, and hence they 
were not entitled to commissions. 7 When a power of attorney 
has been recorded, the revocation of the power should also be 



* Brown v. Pforr. 38 CaL 550. 
Mr. Justice Sanderson, in deliver- 
ing the opinion of the court, said : 
"It is a general rule that an agency, 
whether to sell land or do any other 
act, unless coupled with an inter- 
est, or given for a valuable con- 
sideration, is revocable at any time. 
This general principle is not dis- 
puted by counsel for the plaintiffs, 
but it is insisted that this case is 
taken without its operation by the 
peculiar terms of the contract, by 
which, as is claimed, the defend- 
ant has impliedly, if not express- 
ly, restricted his power of revoca- 
tion, and made the contract con- 
tinuous for a month. This seems 
to have been the construction put 
upon the contract by the court be- 
low, but we do not so understand 
it. Its terms, as stated in the com- 
plaint, are tbat the defendant em- 
ployed the plaintiffs to find a pur- 
chaser for the real estate described 
in the complaint, 'and promised and 
agreed to and with the plaintiffs, 
in consideration that the plaintiffs 
would undertake to. seek, and 
should, within a month from that 
date, succeed in finding a person 
who would be willing and able, and 
who would agree to purchase the 



said property at and for the sum 
of sixty-five thousand dollars in 
gold coin, be would pay them for 
such service the sum of seven hun- 
dred and fifty dollars in gold coin.' 
Counsel find the alleged restriction 
upon the defendant's power of re- 
vocation in the words by which the 
time within which the plaintiffs are 
required to perform is limited to 
one month from the date of the 
contract; but, as it seems to us, 
the restriction is upon the power 
of plaintiffs, and not upon that of 
the defendant. It seems obvious 
to us that the restriction was in- 
tended for the benefit of the de- 
fendant, and not the plaintiffs. The 
force of the limitation is, that the 
defendant will pay them the stipu- 
lated price for the service if they 
completely perform it within one 
month; otherwise he will pay them 
nothing. There is nothing directly 
or impliedly affecting the question 
of revocation; and, indeed, we are 
unable to perceive how, under any 
circumstances, a mere limit as to 
the time allowed for the perform- 
ance of a contract of agency to sell 
land, can be construed into an 
agreement on the part of the prin- 
cipal not to revoke the power. The 
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recorded. 8 Of course the rules applicable to all classes of 
agency, that the death of the principal, or his insanity, oper- 
ates as a revocation of the agency, apply with equal force to 
powers of attorney. 9 A deed made after the death of the prin- 
cipal is void, although the attorney may have no knowledge of 
the death. 1 

§ 376. Effect of sale by principal upon attorney's com- 
missions. — The principal may sell the land and convey a 
good title if he does so before the attorney acts under the 
power. He does not, by a mere execution of a power of attor- 
ney to another, deprive himself of the right to sell. But if 
an owner of land give a power of attorney to a person to sell 
the land for a certain sum within a specified time, and agrees 
to give the attorney a certain percentage of the amount for 
which the land is to be sold, as commission for effecting a sale, 
the attorney is entitled to his commissions if he effects a sale 
within the time specified, and although the principal has a 
right also to sell, he cannot by a sale defeat the attorney's 
claim to his commissions. 2 

§ 377. Execution of deeds by attorneys in fact. — In 
the early cases the execution of deeds by attorneys was viewed 
with much, and perhaps unnecessary strictness. It was assert- 
ed as a broad and general rule that in order to bind the prin- 
cipal the deed must purport to be made by the principal in his 



rule that in this class of contracts 
the principal may revoke at any 
time before complete performance 
by the broker, unless he has ex- 
pressly otherwise agreed, may be 
a harsh rule, as suggested by coun- 
sel; but if it is, it would seem 
to be a very easy matter for the 
broker to protect himself against 
it. At all events, if he does not 
insert a covenant to that effect in 



his contract, the courts cannot do 
it for him." And see Neilson v. 
Lee, 60 Cal. 555. 

»Weile v. United States, 7 Ct. 
of Q. 535. 

9 Doe ex dem. Smith v. Smith, 
1 Jones (N. J.), 135, 59 Am. Dec. 
581; Jenkins v. Atkins, 1 Humph. 
294, 34 Am. Dec. 648. 

1 Ferris v. Irving, 28 Cal. 645. 

2 Blood v. Shannon, 29 Cal. 393. 
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name, and his name should be signed to the deed. Hence, if 
an agent executed a conveyance in his own name, the title of 
his principal was not thereby conveyed. The same result would 
follow if the agent should declare that he was an agent, but 
purported to execute the deed as his own act, and not that of 
the principal. 8 "If an attorney has authority to convey lands, 
he must do it in the name of the principal. The conveyance 
must be the act of the principal, and not of the attorney; other- 
wise the conveyance is void. And it is not enough for the at- 
torney, in the form of the conveyance, to declare that he does 
it as attorney; for he being in the place of the principal, it must 
be the act and deed of the principal, done and executed by the 
attorney in his name." 4 



8 See, generally, Combe's case, 9 
Coke, 75; Clarke v. Courtney, 5 
Peters, 319, 8 L. ed. 140, 2 Kent's 
Com. 631 ; Fowler v. Shearer, 7 
Mass. 14; Stone v. Wood, 7 Cowen, 
453, 17 Am. Dec. 529; Spencer v. 
Field, 10 Wend. 88; Appleton v. 
Binks, 5 East, 148; Stinchfield v. 
Little, 1 Greenl. 231; 10 Am. Dec. 
65; Townsend v. Hubbard, 4 Hill, 
351; Elwell v. Shaw, 16 Mass. 42, 
8 Am. Dec. 126; Copeland v. Mer- 
cantile Ins. Co., 6 Pick. 198; Bo- 
gart v. De Bussey, 6 Johns. 94; 
Tippetts v. Walker, 4 Mass. 595; 
Locke v. Alexander, 2 Hawks, 155, 
11 Am. Dec. 750; Martin v. Flow- 
ers, 8 Leigh, 158; Fetter v. Field, 
1 La. An. 80; Appleton v. Binks, 
5 East, 148; Sheldon v. Dunlap, 1 
Har. (N. J.) 245; Lutz v. Linthi- 
cum, 8 Peters, 165, 8 L. ed. 904; 
Story on Agency, § 148; Brinley v. 
Mann, 2 Cush. 337, 48 Am. Dec. 
669; Hackney v. Butts, 41 Ark. 
393. 

* Chief Justice Parsons, in Fow- 
ler v. Shearer, 7 Mass. 14, 19; 



Welsh v. Usher,- 2 Hill Ch. 167, 
29 Am. Dec. 63. By the produc- 
tion of a power of attorney au- 
thorizing a sale and conveyance, 
and of a deed in the usual form 
reciting a consideration, a prima 
facie case is made sufficient in the 
absence of evidence to overcome it 
to support a verdict in favor of the 
grantee as against the grantor's 
heirs: Mowry v. Mowry, 103 Cal. 
314. Where a letter of attorney 
had been given by certain judgment 
creditors authorizing the release of 
their liens on the lands of the debt- 
or whenever he desired to sell, it 
being provided that the proceeds 
should be applied on a mortgage 
debt which was prior to their liens, 
and where a part of the land had 
been sold and the price paid ap- 
plied on the mortgage debt, the at- 
torney agreeing to release the land 
from the liens, it was held that the 
judgment creditors could not have 
the land subjected to their liens on 
the ground that no release had ac- 
tually been executed, and that the 
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§ 378. Relaxation of this strictness. — Even at a very 
early day, courts endeavored to free themselves from the strict 
rules of the common law relative to the execution of deeds by 
attorneys in fact, in order that by so doing they might effec- 
tuate the intention of the parties. Thus, in an early case in 
Massachusetts, a deed, after reciting the power of attorney, 
proceeded : "Now, know ye that I, the said Joshua, by virtue 
of the power aforesaid, in consideration of two hundred dol- 
lars paid me by J. S. and T. P. S., of, etc., the receipt whereof 
I do Jiereby acknowledge, do hereby bargain, grant, sell, and 
convey unto the said J. S. and T. P. S. a certain tract of land." 
etc., "to have and to hold to them, the said J. S. and T. P. S., 
their heirs and assigns forever; and I do covenant with the 
said J. S. and T. P. S. that I am duly empowered to make the 
grant and conveyance aforesaid; that the said Jonathan [the 
principal], at the time of executing said power, was, and now 
is, lawfully seised of the premises, and that he will warrant and 
defend the same to the said J. S. and T. P. S. forever, against 
the lawful claims and demands of all persons. In testimony 
whereof I have hereunto set the name and seal of the said 
Jonathan, this," etc. The deed, however, was signed only by 
the attorney. Mr. Justice Wilde said: "We have examined 
the cases cited in the argument of this cause, with a strong 
wish to discover some ground which would authorize a decision 
according to the apparent equity of the case. The objection 
made to the grant to the tenant is merely technical ; and it is 
impossible that anyone should doubt as to the intention of the 
parties. Nevertheless, the objection is supported by all the ad- 
judged cases relating to the point. It does not appear that the 
authority of Coombe's case is at all shaken by more modern 
decisions. All concur in laying it down as an indispensable 
requisite, to give validity to a deed executed by an attorney, 

letter did not authorize the attor- Young v. Co ray, 167 Pa. St. 617. 
ney's parol agreement to release: 
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that it should be made in the name of the principal." 5 In 
California the Civil Code declares: "An instrument within 
the scope of his authority, by which an agent intends to bind 
his principal, does bind him if such intent is plainly inferable 
from the instrument itself." 8 But a deed executed by an 
agent in his own name is a nullity as to the principal 7 Mr. 
Parsons, speaking of this subject, says: "The manner in 
which an agent should sign an instrument for his principal 
has given rise to some controversy. There has been a tendency 
to discriminate in this respect ; to say, for instance, that, if A 
signs 'A for B/ this is the signature of A, and he is the con- 
tracting party, although he makes the contract at the instance 
and for the benefit of B. But, if he signs 4 B by A/ then it is 
the contract of B, made by him through his instrument, A. In 
the first case, A is the principal ; in the second, B is the princi- 
pal, and A his agent. But the recent cases and the best reasons 
are for determining in each instance, and with whatever tech- 
nical inaccuracy the signature is made, from the facts and the 
evidence, that a party is an agent or a principal, in accordance 
with the intention of the parties to the contract, if the words 
are sufficient to bear the construcion." 8 In a late case, de- 
cided by the Supreme Court of Missouri, the premises of the 
deed in question, showed that it was made between one, Sum- 
mers, as agent for the grantors, and the grantee. In the tes- 



*Elwell v. Shaw, 16 Mass. 42. 
46, 8 Am. Dec. 126. And see Hale 
v. Woods, 10 N. H. 470, 34 Am. 
Dec. 176, where it is held, that 
whether a deed has been executed 
in the name of the principal, must 
be determined by the construction 
of the whole instrument, and not 
from the signature alone, or from 
any particular clause. 

6 Civil Code Cal., § 2337. 

7 Fisher v. Salmon, 1 Cal. 413, 54 
Am. Dec. 297. In Texas, a deed 
may be made in the name of the 



attorney without referring to the 
principal: Trinity County Lumber 
Co. v. Pinckard, 4 Tex. Civ. App. 
671. 

8 Parsons on Contracts, 54. And 
see Shanks v. Lancaster, 5 Gratt. 
110, 50 Am. Dec. 108. Where an 
attorney in fact executes an agree- 
ment conveying the interest of heirs 
in an estate without naming the 
heirs, they will not be bound: Mc- 
Master v. Childress (Tex. Civ. 
App.), 30 S. W. Rep. 843. 
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timonium clause, it was recited that Summers executed the 
deed as agent of the grantors, and the deed was signed "J. W. 
Summers, 'Atty. for Chester Hubbard.' " It was contended 
that the deed was the personal deed of Summers. The court, 
however, in disposing of this objection says : 9 "One would 
have to yield his common-sense interpretation of this deed to 
a very narrow technical interpretation of it in order to reach 
the conclusion that it was intended otherwise than as the deed 
of Hubbard and wife by their attorney in fact. When it was 
offered in evidence one of the objections interposed was that 
it was the deed of Summers and not that of Hubbard and wife, 
and it was said that the words 'agent and attorney for Ches- 
ter Hubbard and Mary Hubbard, his wife/ were 'merely de- 
scriptive' of Summers. Words of description are sometimes 
used to identify a person whose mere name in the connection 
used might be mistaken to refer to some other person of the 
same name, for example, Charles Carroll of Carrollton, but 
can any such purpose be imagined in this instance? Besides, 
Summers was conveying land that it is admitted belonged to 
Hubbard. As agent of Hubbard, he was selling Hubbard's 
land. How did Summers understand his act, how did Wheel- 
er understand it, how would any man of common sense, learned 
or unlearned, understand it? Summers was endeavoring, as 
agent for Hubbard, to convey to Wheeler Hubbard's land; 
that was the purpose they both had in view and the execut- 
ing of the deed by the one and the accepting of it by the other 
shows that they both understood that it accomplished that 
purpose. We must construe the deed according to the evident 
intention, and so construing it we hold that it is a deed from 
Hubbard and wife to Wheeler." 1 



a Hubbard v. Swofford etc Co. 
209 Mo. 495, 108 S. W. IS, 123 
Am. St Rep. 48a 

1 Martin v. Almond, 25 Mo. 313; 
Pease v. Pilot Knob Iron Co., 49 



Mo. 124; Owen v. Switzer, 51 Mo. 
322; Turner v. Timberlake, 53 Mo. 
371; McClure v. Herring, 70 Mo. 
18, 35 Am. Rep. 404. See, also, 
Babcock v. Collins, 60 Minn. 73, 
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§ 379. Proper mode of signature. — The most advis- 
able mode for the agent to adopt is to sign the principal's name, 
adding his own as agent. Thus, the deed of A, when made 
by an attorney, should properly be signed "A by B, his attor- 
ney in fact," although this strictness is to a great extent dis- 
pensed with by the tendency of modern decisions. Some con- 
troversy has arisen over the question whether a signature 
of the principal's name by the agent without adding his own, 
and out of the principal's presence, is a proper signature. This 
is not the case of a deed signed by the grantor's direction in 
his presence which we have previously discussed. Upon the 
particular question to which we now advert, there is a division 
of opinion. It is held on one hand that it is not a valid execu- 
tion of a deed for an attorney to sign the name of his princi- 
pal without adding his own as such to a deed containing noth- 
ing to indicate that it was executed by attorney. 8 But on the 



61 N. W. 1020, holding that a deed 
signed by one as executor is made 
in a representative capacity. 

8 Wood v. Goodridge, 6 Cush. 
117, 52 Am. Dec. 771. Fletcher, 
J., delivered the opinion of the 
court, and said : "When one writes 
the name of another to a deed in 
his presence, at his request and by 
his direction, the act of writing is 
regarded as the party's personal 
act, as much as if he had held the 
pen and signed and sealed the in- 
strument with his own hand : Story 
on Agency, 51 ; Ball v. Dunsterville, 
4 Term Rep. 313; Lovelace's case, 
Jones W. 268; Hibblewhite v. 
M'Morine, 6 Mees. & W. 200, 214, 
215; Gardner v. Gardner, 5 Cush. 
483, 52 Am. Dec. 740. In the pres- 
ent instance, the deed and note were 
not executed by Benjamin person- 
ally, nor in his presence, but in his 
absence and so far as appears, with- 



out his knowledge. But upon the 
face of the papers they appear to 
have been signed by him personally 
and with his own hand. In fact, 
they were signed by Levi; but it 
does not appear upon the face of 
the papers that in signing the name 
of Benjamin, Levi acted as his 
agent, or intended to act under the 
power of attorney from Benjamin, 
or meant to execute the authority 
given by that power. The deed 
and note which thus appear to be 
signed by Benjamin personally, 
when, in fact, they were signed by 
Levi, are not such instruments as 
Levi was authorized to make. He 
was authorized to make instruments 
in the name of Benjamin; not as 
made by Benjamin, personally, but 
by Levi, in his name, as his at- 
torney. It should appear upon the 
face of the instruments that they 
were executed by the attorney, and 



CHAP. XV.] EXECUTION OF DEEDS UNDER POWERS. 671 

other hand, it is held that a deed is well executed to which 
the attorney signs the principal's name only. "It would be 
useless to add the name and seal of the attorney, for it is what 



in virtue of the authority delegated 
to him for this purpose. It is not 
enough that an attorney in fact has 
authority, but it must appear by the 
instruments themselves which he 
executes that he intends to execute 
this authority. The instruments 
should be made by the attorney ex- 
pressly as such attorney; and the 
exercise of his delegated authority 
should be distinctly avowed upon 
the instruments themselves. What- 
ever may be the secret intent and 
purpose of the attorney, or what- 
ever may be his oral declaration or 
profession at the time, he does not 
in fact execute the instruments as 
attorney, and in the exercise of his 
power as attorney, unless it is so 
expressed in the instruments. The 
instruments must speak for them- 
selves. Though the attorney should 
intend a deed to be the deed of 
his principal, yet it will not be the 
deed of the principal, unless the 
instrument purports on its face to 
be his deed. The authority given 
clearly is that the attorney shall ex- 
ecute the deed as attorney, but in 
the name of the principal. There 
is much learning and discussion in 
the books of the law as to the 
proper mode of executing authority 
by agents. In what form the agent 
should execute his authority so as 
to bind his principal and not bind 
himself, has been a subject largely 
considered in elementary works, 
and much discussed in numerous 
adjudged cases. The rule com- 
monly laid down by all the au- 



thorities, is that to bind the prin- 
cipal, the instrument must purport 
on its face to be the instrument 
of the principal, and executed in 
his name; or at least, that the 
tenor of the instrument should 
clearly show that the principal is 
intended to be bound thereby, and 
that the agent acts merley as his 
agent in executing it. But it is 
contended that it is nowhere laid 
down in any work of authority, or 
established by any adjudged case, 
that the agent may put the name 
of the principal as his own personal 
act and signature, the execution of 
the agent as agent not being in any 
way disclosed. Such an execution 
does not appear to be warranted 
by the power delegated to execute 
the instrument as attorney, but in 
the name of the principal. If such 
a mode of execution is proper and 
legal, it seems most remarkable that 
it is nowhere stated or suggested 
in any work of authority. The ex- 
ecution of instruments by agents 
in this way would certainly be at- 
tended with great difficulties and 
dangers. If the agent might exe- 
cute instruments in this mode, the 
principal, if he found his name 
signed to an instrument, would 
have no means of knowing by 
whom it had been signed, or wheth- 
er he was bound or was not bound 
by such signature; and other per- 
sons might be greatly deceived and 
defrauded by relying upon such 
signature as the persona! act and 
signature of the principal, whef 
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it purports to be, the deed of the principal and not the attor- 
ney, and therefore does not require his name or seal, but the 
name and seal of the principal only." 8 

§ 380. Comments. — It is obvious that as a method of 
preserving evidence, it is advisable that in all cases the attor- 
ney should add his own name after writing that of his prin- 
cipal, in order that the instrument may show upon its face 
that it was executed by an attorney, and who such attorney 
was. Nevertheless, if an attorney has precedent power to 
execute a deed in the name of his principal, it cannot be said 
that it is indispensable to the valid execution of his power, that 



the event might prove that it was 
put there by an agent, who had mis- 
taken his authority, and conse- 
quently that the principal was not 
bound. When it should be discov- 
ered that the name of the princi- 
pal was not written by him, as it 
purports to be, it might be wholly 
impossible to prove the execution 
by attorney, as there would be noth- 
ing on the note to indicate such 
an execution. For authorities as 
to the form of execution of the 
mortgage and note, see Story on 
Agency, §§ 147, 148, 153, notes, and 
cases cited; Hoffman's Opinion, 3 
Am. Jur. 71-85; Wilks v. Back, 2 
East, 142; Story on Notes, 11, 66, 
71." The court said, however, that 
it was not necessary to place its 
decision on this ground. 

8 Devinney v. Reynolds, 1 Watts 
& S. 328, 332, per Rogers, J. In 
Forsyth v. Day, 41 Me. 382, 391, 
in which case a note was signed by 
an agent writing the principal's 
name without his own, Rice, J., 
said: "No case, I apprehend, can 
found in the books which will 



sustain the rule so broadly laid 
down by the learned judge in the 
case of Wood v. Goodrich, cited 
above. Nor can the doctrine be 
sustained on principle. It is diffi- 
cult to perceive any sound reason 
why, if one man may authorize 
another to act for him and bind 
him, he may not authorize him thus 
to act for and bind him in one name 
as well as in another. As matter 
of convenience in preserving testi- 
mony, it may be well that the names 
of all parties who are in any way 
connected with a written instru- 
ment, should appear upon the in- 
struments themselves. Bui the fact 
that the name of the agent by whom 
the signature of the principal is af- 
fixed to an instrument, appears upon 
the instrument itself, neither proves 
nor has any tendency to prove the 
authority of such agent. That must 
be established aliunde, whether his 
name appears as agent, or whether 
he simply places the name of his 
principal to the instrument to be 
recorded." 
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he should add his own name to the instrument which he exe- 
cutes for his principal. The principal authorizes him to act 
in the former's name instead, and he may, so far as his au- 
thority extends, be considered for all practical purposes as the 
principal himself. A person has power to sign the principal's 
name without written authority, if done at his request and in 
his presence. He can act for his principal in his absence only 
by virtue of written authority, but in either case he does all 
that is requisite by signing his principal's name and acting in 
his s^ead. 

§ 381. Some illustrations. — Without desiring to enter 
into an exhaustive examination and discussion of the various 
cases that have come before the courts, in which the form 
and manner in which the power of the attorney in executing 
a deed for his principal should be exercised have been consid- 
ered, we call the attention of the reader to a few of the cases 
in which the principles stated in the foregoing sections have 
been applied. Where articles of agreement for the sale of land 
were executed on one part by B, as the attorney of A, and were 
signd, "in witness whereof the said B, as attorney of the par- 
ties of the first part, and the said parties of the second part, 
have hereunto set their hands and seals," it was held that the 
agreement was not executed by the principal.* The language 
of a deed was, "I, the said Carey L. Clarke, attorney as afore- 
said, do," etc., and was signed, "in witness whereof the said 
Carey L. Clarke, attorney as aforesaid, has hereunto subscribed 
his hand and seal," and was signed by the attorney in his own 
name. This was held not to be the deed of the principal. 



*Townsend v. Hubbard, 4 Hill, 
351. Where an attorney is author- 
ized to sell the land belonging to a 
named estate of which the donor, 
with others, is the heir, and he exe- 
cutes a deed in which he describes 
himself as the attorney for the heirs 

Deeds. Vol. 1.-43 



of the decedent, signing it in the 
same form, the deed, in equity, will 
convey whatever interest the donor 
of the power had in the land as 
heir: Wynne v. Parke (Tex. Civ. 
App.) 30 S. W. Rep. 52. 
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"This may savor of refinement," said Mr. Justice Story, in de- 
livering the opinion of the court, "since it is apparent that the 
party intended to pass the interest and title of his principals. 
But the law looks not to the intent alone, but to the fact, wheth- 
er that intent has been executed in such a manner as to pos- 
sess a legal validity." 5 Where a deed purporting to be rnade 
by A, attorney in fact for B, proceeded, "that the said attorney 
in fact, A, doth release and quitclaim," and concluded, "in 
testimony whereof the said B hath hereunto set his hand and 
seal," but was signed by the attorney alone, who did not add 
his designation as attorney, it was held not to be the deed of 
the principal. 6 So in California, it was held that neither under 
the Mexican nor the common law would a deed made by an at- 
torney in fact, naming himself as attorney for his principal as 
the party of the first part, and signing his own name as the 



5 Lessee of Clark v. Courtney i 5 
Peters, 319, 349, 8 L. ed. 140, 151, 
and cases cited. 

6 Martin v. Flowers, 8 Leigh, 158. 
Cabell, J., in delivering the opin- 
ion of the court, said: "The legal 
title to land cannot pass from him 
who has it, but by his deed. Such 
deed may be executed by his at- 
torney duly authorized for the pur- 
pose. But it must be so executed 
as to be the deed of his principal. 
It is not sufficient, therefore, that it 
shall be executed by the person 
who was authorized to make it; 
but it must be done by him as at- 
torney. For this purpose it is nec- 
essary that the attorney shall either 
sign the name of the principal, with 
a seal annexed, stating it to be done 
by him as attorney for the princi- 
pal; or he may sign his own name, 
with a seal annexed, stating it to 
be for the principal. In either of 
these forms, the deed becomes the 



deed of the principal; and if every- 
thing else be correct, it conveys the 
title of the principal. But if the 
deed be signed and sealed by the 
attorney, neither in the name of the 
principal nor in his own name, as 
attorney for the principal, it is not 
the deed of the principal. This 
was decided as early as the sixth 
year of Queen Elizabeth (Moore's 
Rep. 70), and has been uniformly 
recognized ever since: Combe's 
case, 9 Code Rep. 75, 4 Bacon's 
Abr., tit. Leases, I, pL 10, p. 140; 
Fronton v. Small, 2 Raym. Ld. 
1418; White v. Cuyler, 6 Term Rep. 
176. Similar decisions have been 
made in the courts of Massachu- 
setts and New York, and also in the 
Supreme Court of the United 
States. I would refer particularly 
to the case of Lessee of Clarke et 
al. v. Courtney et aL, 5 Peters, 349, 
8 L. ed. 151." 
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attorney in fact of his principal, convey the title of the latter. 7 
So a deed purporting to be made by "Stephen Smith," but 
signed "Stephen Henry Smith, attorney in fact of Stephen 
Smith," was held not to be the deed of the ostensible grantor. 8 
If the attorney has power to execute a deed for his principal, 
and the deed which he executes or attempts to execute is de- 
fective for want of a formal execution in the name of the 
principal, occasioned by accident or mistake, it is binding in 
equity, and will be enforced against subsequent purchasers 
with notice. 9 

§ 381a. Conveying individual interest where power is 
given by several. — Where a power of attorney is executed 
by two or more persons, can it be executed so as to convey 
the interest of one either in the same land or other land ? This 
question is a very important one, because it frequently happens 
that land may be held in common by several, and each one of 
the cotenants may own other land in his individual right. 



* Echols v. Cheney, 28 Cal. 157. 

* Morrison v. Bowman, 29 Cal. 
337. In Thurman v. Cameron, 24 
Wend. 87, Judge Cowen says : "The 
attorney is bound to use the name 
of his principal, both in the body 
of the deed and by way of signa- 
ture, and for and in the name of his 
principal to affix the proper seal. 
If he make the deed in his own 
name, it is his own personal con- 
tract, and cannot operate as against 
his principal for any purpose." 
And see Jones v. Carter, 4 Hen. & 
M. 196; Barger v. Miller, 4 Wash. 
C. C. 280; Townsend v. Corning, 
23 Wend. 438; Harper v. Hamp- 
ton, 1 Har. & J. 709. 

9 Love v. Sierra N. L. W. & M. 
Co., 32 Cal. 639, 91 Am. Dec. 602. 
"We consider it as settled," said the 



court, "that an agreement under 
seal made by an attorney for his 
principal, though inoperative at 
law for want of a formal execution 
in the name of the principal, is 
hinding in equity if the attorney had 
authority; and if the instrument so 
defectively executed be a convey- 
ance of real estate, it will be sus- 
tained in equity as an agreement to 
convey, and will be good against 
the principal, subsequent lien cred- 
itors, and subsequent purchasers 
with notice." And see, also, Beat- 
ty v. Clark, 20 Cal. 12; Bodley v. 
Ferguson, 30 Cal. 511; Daggett v. 
Rankin, 31 Cal. 322; McNaughten 
v. Partridge. 11 Ohio, 223; 38 Am. 
Dec. 731; Wilkinson v. Getty, 13 
Iowa, 147, 81 Am. Dec. 428; Yerby 
v. Grigsby, 9 Leigh, 387. 
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While this question does not seem to have come frequently 
before the courts for decision, we believe the correct rule to 
be that under such circumstances the attorney has no power 
to convey the interest of one tenant in the land, or to convey 
land in which one of the principals is solely interested. 1 Speak- 
ing of a power of attorney in this form, Mr. Justice Collins 
said : "By its terms the attorney was not empowered to con- 
vey land held and owned as the undivided property of one, 
and in which the other had no interest, nor was he given au- 
thority to transact any business except that in which the par- 
ties were jointly concerned. The power was special and the 



1 Dodge v. Hopkins, 14 Wis. 686; 
Davenport v. Parsons, 10 Mich. 42, 
81 Am. Dec. 772; Gilbert v. How, 
45 Minn. 121, 22 Am. St. Rep. 724. 
In Dodge v. Hopkins, supra f the 
authority conferred by husband and 
wife on the agent was : "To sell all 
our right and title in any and all 
the lots of which we may be pos- 
sessed in the City of M., and par- 
ticularly those lots which were con- 
veyed to us by J. D. D. and S. T. 
M., for the number and description 
of which we refer to the records of 
deeds in the county of D. ; and in 
our name to execute all deeds nec- 
essary to convey our title to said 
lots," etc. The court stated the 
rule of law to be well settled that 
the authority of a special agent 
must be strictly pursued, and, if it 
is not, the principal will not be 
bound, and said: "It seems to us 
too obvious for argument that upon 
the face of the instrument the agent 
had no power to sell the plaintiffs 
separate estate. We are to dispose 
of the question as if the plaintiff 
were here resisting, instead of en- 



deavoring to avail himself of the 
authority exercised. If the posi- 
tion of the parties were reversed, 
the plaintiff repudiating the con- 
tract as unauthorized, and the de- 
fendant seeking a specific perform- 
ance, it would hardly be seriously 
contended that the letter of at- 
torney alone would bind him. Ref- 
erence was made to the records in 
the office of the register. An ex- 
amination of the conveyances re- 
ferred to might reveal the fact that 
the tftle of the lots was vested sole- 
ly in the plaintiff, and that there 
was no joint estate to which the 
letter of attorney could be applied 
which would place matters in a very 
different attitude. It might then be 
very reasonably urged that Mrs. 
Dodge joined in the letter of at- 
torney for the purpose of releasing 
her right of dower in the estate of 
her husband. Unaided by extrin- 
sic evidence we cannot assume that 
there was no joint estate to which 
the authority could be applied, or 
depart from the strict language of 
the instrument." 



CHAP. XV.] EXECUTION OF DEEDS UNDER POWERS. 



677 



written power joint in form." 8 A deed made in the name of 
both principals is void, unless both had an interest in the land 
conveyed. 3 It was decided, however, by the Supreme Court 
of the United States, that a power of attorney in general terms 
given by a husband and his wife, containing no clause restrain- 
ing the attorney from selling the interest of either separate- 
ly, would authorize the attorney to execute a deed conveying 
the interest of the husband alone. 4 But an examination of that 
case will show, notwithstanding some language in the course 
of the opinion, that it is not opposed to the rule stated. The 
court admits the rule that a special power of attorney must be 
strictly construed, but says that the rule is of equal force that 
the object of the parties is always to be kept in view, and that 
a construction should be adopted which will carry out the pur- 
pose of the appointment. In the case before the court the ob- 
ject was to enable the attorney to convey a title free from any 
possible claim of the wife, and as that result could be accom- 
plished under the law of Colorado, where the land was situat- 
ed, by the deed of the husband alone as fully without as with 
her signature, the court held the deed of the attorney valid. 
In that case the wife had no interest in the land, and hence 
the decision cannot be said to be in conflict in any manner 
with those previously cited. It is true that Mr. Justice Field 
says that "a power of attorney created by two or more per- 
sons possessing distinct interests in real property may, of 
course, be so limited as to prevent a sale of the interest of 
either separately; but, in the absence of qualifying terms, or 
other circumstances, thus restraining the authority of the at- 
torney, a power to sell and convey real property given by sev- 
eral parties, in general terms, as in the present case, is a power 

* Gilbert v. How, 45 Minn. 121, 4 Holladay v. Daily, 19 Wall. 606, 
22 Am. St. Rep. 724. 22 L. ed. 187. 

8 Gilbert v. How, supra. 
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to sell and convey the interest of each either jointly with the 
interests of the others, or by a separate instrument." But this 
language was not necessary to the decision. 

§ 38*lb. Execution of power by a partnership. — The 

rule generally in relation to agencies and trusts is that where 
power is conferred upon two or more persons, the power must 
be exercised by all, or its exercise is ineffectual. 6 But this 
principle does not apply where the power to sell is conferred 
upon a partnership as such. The partnership in this case be- 
comes the agent, and the individual members of the firm are 
not constituted separate agents, but each member is the agent 
of the firm. If the firm name is signed by one of the members 
of the firm the power is properly executed. 6 The principal is 
bound, although the member of the firm signing the principal's 
name adds his own individual name instead of that of the firm. 7 

5 Story on Agency, § 42 ; Rollins 7 Deakin v. Underwood, 37 Minn, 
v. Phelps, 5 Minn. 463. 98, 5 Am. St. Rep. 827. See, also, 

6 Frost v. Erath Cattle Co., 81 Gordon v. Buchanan, 5 Yerg. 71. 
Tex. 505, 26 Am. St. Rep. 831. 
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§ 423. Reference in deed to power. 
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§ 382. Powers of sale in trust deeds and mortgages. — 

Though the validity of powers of sale in mortgages was at 
one time seriously questioned, 1 at the present day their valid- 
ity is universally recognized, and the expensive delays that 
must result from a suit of foreclosure have brought mort- 
gages with power of sale into quite general use. 8 Under 
such power of sale mortgages and trust deeds, it becomes un- 
necessary to invoke the power of a court to enforce foreclos- 
ure rights. 2 * When deeds of trust are beneficial to creditors, 
the assent of the latter to them will be presumed; but if on 



1 Croft v. Powell, 2 Comyn, 603; 
Powell on Mort. 19. 

2 Mitchell v. Bogan, 11 Rich. 686; 
Lydston v. Powell, 101 Mass. 77; 
Turner v. Johnson, 10 Ohio, 204; 
Kinsley v. Ames, 2 Met. 29; Bris- 
bane v. Stoughton, 17 Ohio, 482; 
Longwith v. Butler, 8 III. 32; Hy- 
man v. Devereux, 63 N. C. 624. 
Such deeds or mortgages convey a 
valid grant of the right to sell and 
a sale fairly made in pursuance of 
such power will be upheld: Pear- 
son v. Gooch, 69 N. H. 208, 40 All. 
390; Atkins v. Crumpler, 118 N. C. 
532. 24 S. E. 367. A power of sale 
in a mortgage or trust deed is valid : 
Moseley v. Rambo, 106 Ga. 597; 
Lariverre v. Rains. 112 Mich. 276, 
70 N. W. 583; Butte etc. Bank v. 
Bell etc. Co., 8 Mont. 32, 19 Pac. 
403. In a number of states, how- 
ever, by express statutory provis- 
ion, the right to foreclose under a 



power of sale has been greatly lim- 
ited: See Brewer v. Harrison, 27 
Colo. 349, 62 Pac. 224; Hamill v. 
Copeland, 26 Cola 178, 56 Pac. 901 ; 
Cullen v. Casey, 1 Neb. (Unoff.) 
344, 95 N. W. 605; Marquam v. 
Ross, 47 Ore. 374, 78 Pac. 698, 86 
Pac. 1. In some states, the right 
itself is not taken away but stat- 
utory regulations respecting notice, 
conduct of sale, etc., are prescribed : 
See in this connection, Judge v. 
Pfaff, 171 Mass. 195, 5 N. E. 524; 
Williams v. Dreyfus, 79 Miss. 245, 
3 So. 633; Orvik v. Casselman, 15 
N. D. 34, 105 N. W. 1105; Fischer 
v. Simon, 95 Tex. 234, 66 S. W. 
447; Swain v. Mitchell, 27 Tex, 
Civ. App. 62, 66 S. W. 61 ; Craig 
v. Meriwether, 84 Ark. 298, 105 S. 
W. 585. 

2a Woodruff v. Adair, 131 Ala. 
530, 32 So. 515; Judge v. Pfaff, 171 
Mass. 195, 50 N. E. 524. 
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the contrary their object is to hinder and delay the creditors, 
their assent must appear. 8 And it is competent to show such 
acceptance on either the part of the trustee or cestui que trust 
by parol evidence. 4 The power of sale may be contained in 
an instrument separate from the mortgage or trust deed ; B 
and a right to convey follows as an implication from a right 
to sell. 6 The terms of the instrument have sometimes been 
held to imply, necessarily, a power of sale, although generally 
such power should be expressly conferred. 7 The trustee 
should perform his duties with the utmost impartiality, oc- 
cupying, as he does, the position of agent for both parties. 8 
The power of sale may be dependent upon various circum- 
stances; default of the mortgagor in the payment of taxes 
may be selected as an instance. 9 A power of sale may be al- 
tered with consent of the parties by a writing of the same 
solemnity. 1 A married woman when competent to execute 
a mortgage has power to include therein a power of sale. 8 



8 Shearer v. Loftin, 26 Ala. 703 ; 
Mauldin v. Armstead, 14 Ala. 702; 
Wiswall v. Ross, 4 Port. 328. 

4 Crocker v. Lowenthal, 83 111. 
579; Pope v. Brandon, 2 Stewt 410, 
20 Am. Dec. 49; Mayer v. Pulliam, 
2 Head, 347; Scull v. Reeves, 2 
Green Ch. 84, 29 Am. Dec. 694; 
Flint v. Clinton Co., 12 N. H. 432; 
Brevard v. Neely, 2 Sneed, 164; 
Spencer v. Ford, 1 Rob. (Va.) 648; 
Skipworth v. Cunningham, 8 Leigh. 
271, 31 Am. Dec. 642; Field v. Ar- 

^rowsmith, 3 Humph. 442, 39 Am. 
)Dec. 185; Robertson v. Sublett, 6 

Humph. 313; Hipp v. Huchett, 4 

Tex. 20. 

5 Brisbane v. Stoughton, supra; 
Alexander v. Caldwell, 61 Ala. 543. 

^Fogarty v. Sawyer, 17 Cal. 589; 
Williams v. Otey, 8 Humph. 563, 
47 Am. Dec. 632. While powers of 
sale are strictly construed, still a 



sale is not void or voidable, because 
made for an amount greater than 
the debt secured, when there has 
been no bad faith, but the debtor 
may receive the surplus: Savings 
and Loan Society v. Burnett, 106 
Cal. 514. 

7 Mundy v. Vawter, 3 Gratt, 518; 
Purdie v. Whitney, 20 Pick. 25. 

8 Sherwood v. Saxton, 63 Mo. 78; 
Long v. Long, 79 Mo. 644; Ventres 
v. Cobb, 105 111. 33; Little Rock, 
etc. R. R. Co. v. Huntington, 120 
U. S. 160; Bales v. Perry, 51 Mo. 
449; Meacham v. Steele, 93 111. 135; 
Williamson v. Stone, 128 111. 129; 
Cassidy v. Cook, 99 111. 385; In re 
Mayfield, 17 Mo. App. 684; Gimbel 
v. Pignero, 62 Mo. 240. 

9 Pope v. Durant, 26 Iowa, 233. 

1 Baldridge v. Walton, 1 Mo. 520. 

2 Barnes v. Ehrman, 74 111. 402. 
See, also, Young v. Graff, 28 111. 
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The fact that the name of the beneficiary is omitted from a 
trust deed, perfect in other respects, does not render the deed 
void* As against a purchaser from the trustee with notice of 
the trust, the provisions of the trust deed may be enforced by 
the real beneficiary whose name is supplied by the trustee.* In 
California, a trust deed conveys the legal title to the trustee, 
while a mortgage is a mere lien. 4 In all cases where sales are 
made under powers of sale in trust deeds and mortgages, it 
is held that good faith must be exercised, and reasonable dili- 
gence used, to protect the mortgagor.* 

§ 383. Power of sale irrevocable. — A mere naked 
power may be revoked at will, but the rule is that when a 
power is coupled with an interest it is irrevocable. As powers 
of sale in mortgages and .trust deeds are of this character, it 
follows that such powers are irrevocable. The power of sale 
is an essential and valuable part of the security, and follows it 
into whatever hands it may pass. 6 If, however, a debtor sim- 



20; Bartlett v. Bartlett. 4 Alien, 
440. 

8 SIeeper v. Iselin, 62 Iowa, 583. 

* Koch v. Briggs, 14 Cal. 257, 73 
Am. Dec. 651 ; Comerais v. Genella, 
22 Cal. 124; Grant v. Burr, 54 Cal. 
298; Bateman v. Burr, 57 Cal. 480; 
Fnquay v. Stickney, 41 Cal. 583. 
See, also, More v. Calkins, 95 Cal. 
435, 29 Am. St. Rep. 128; Thomp- 
son v. McKay, 41 Cal. 221. As to 
the strictness with which trust 
deeds should be construed, see Dav- 
is v. Hess, 103 Mo. 31; Waller v. 
Arnold, 71 111. 350. 

5 Pearson v. Gooch, 69 N. H. 208, 
40 Atl. 390. 

6 Colloway v. People's Bank of 
Bellefontaine, 54 Ga. 441 ; Wilson v. 
Troup, 7 Johns. Ch. 25; Varnum v. 
Meserve, 8 Allen, 158; Wiswall v. 
Rose, 4 Port 321; Hyde v. War- 



ren, 46 Miss. 13 ; Walker v. Crowd- 
er, 2 Ired. Eq. 478; Bergen v. Ber- 
gen, 1 Caines Cas. in Er. 1 ; Doe v. 
Duval, 1 Ala. 745; Hannah v. Car- 
rington, 18 Ark 14; Wilbur v. 
Spofford, 4 Sneed, 698; Stimpson 
v. Fries, 2 Jones Eq. 156; Bancroft 
v. Ashurst, 2 Grant Cas. 513; Beatie 
v. Butler, 21 Mo. 313, 64 Am. Dec. 
234; Buell v. Underwood, 65 Ala. 
285; Berry v. Skinner, 3o Mo. 567; 
Strother v. Law, 54 III. 413; Con- 
nors v. Holland, 113 Mass. 50; 
Hunt v. Rousmaniere, 8 Wheat. 
174; Bradley v. Chester Valley R. 
R. Co., 36 Pa. St. 141 ; Brewer v. 
Winchester, 2 Allen. 389; Cranston 
v. Crane, 97 Mass. 459, 93 Am. Dec. 
106; Collins v. Hopkins, 7 Iowa, 
463; De Jarnette v. De Giverville, 
56 Mo. 440; Hodges v. Gill, 9 Baxt. 
378; White v. Stephens, 77 Mo. 
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ply authorizes by a power of attorney a creditor to sell prop- 
erty, and, after paying his claim, to account for the balance of 
the proceeds, the power is not connected with the estate and 
may be revoked at any time. 7 

§ 384. Subsequent disabilities. — It being conceded 
that a power of sale is irrevocable, it follows conclusively that 
the validity of the power is not affected by any subsequent dis- 
ability of the mortgagor. If he was laboring under no legal 
disability at the time the power of sale was executed, the power 
remains valid until it has been fully exercised. For instance, 
the subsequent bankruptcy of the mortgagor can have no ef- 
fect upon the power. The assignee's rights are subject to 
those of the mortgagee. 8 Nor is the power of sale revoked 



452; Berry v. Skinner, 30 Md. 567; 
Bell v. Twilight, 22 N. H. 500; 
McGuire v. Van Pelt, 55 Ala. 344; 
Olcott v. Tioga R R. Co., 27 N. Y. 
546, 84 Am. Dec. 298; Canfield v. 
Monger, 12 Johns. 347; Pickett v. 
Jones, 63 Mo. 195; Taylor v. Ben- 
ham, 5 How. (U. S.) 269, 12 L. ed. 
147; Reilly v. Phillips, 4 S. D. 604, 
57 N. W. 780; Carter v. Sloctimb, 
122 N. C 475, 29 S. E. 720, 65 Am. 
St Rep. 714; Ray v. Hemphill, 97 
Ga. 563, 25 S. E. 485. 

'Mansfield v. Mansfield, 6 Conn. 
559, 16 Am. Dec 76. In Calloway 
v. The People's Bank of Bellefon- 
taine, 54 Ga. 441, 449, Mr. Justice 
McKay, in delivering the opinion of 
the court, says, with reference to 
the effect of the provisions of ths 
code declaring that a mortgage does 
not pass a title, upon a power of 
sale, that: "The idea is, we think, 
a fanciful one, that such a power is 
not coupled with an interest. The 
mortgagee has, as we have seen an 
interest, and an interest in the thing. 



It is pledged to him; he is a pur- 
chaser of that interest, and a court 
of equity will protect him in it, and 
will protect it for him. We see 
nothing in this declaration of the 
code, that a mortgage is only a se- 
curity; that negatives the idea that 
a power to sell in a mortgage is a 
power coupled with an interest 
The two ideas are just as consist- 
ent and harmonious as the idea of 
the English chancery court, as to 
the nature of a mortgage, was with 
a power of sale. Indeed, it is main- 
ly in chancery courts, all of which 
treat a mortgage as only a security, 
and universally recognize the prop- 
erty to belong to the mortgagee, 
that the whole doctrine of powers 
to sell, attached to a mortgage, is 
expounded and announced." 

8 Hall v. Bliss, 118 Mass. 554, 19 
Am. Rep. 476; Dixon v. wart, 3 
Mer. 321; McGready v. Harris, 54 
Mo. 137; Long v. Rogers, 6 Biss. 
(U. S.) 414. 
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or suspended by the subsequent insanity of the mortgagor; 9 
and the mortgagee cannot be deprived of this method of en- 
forcing his claim by an application on the part of the guardian 
or committee of a lunatic for permission to dispose of the 
mortgaged property for the benefit of the creditors of such 
lunatic. 1 Where in time of war the mortgagor voluntarily 



9 Encking v. Simmons, 28 Wis. 
272; Haggart v. Ranger, 15 Fed. 
Rep. 860; Meyer v. Kuechler, 10 
Mo. App. 371; Berry v. Skinner, 30 
Md. 567; Davis v. Lane, 10 N. H. 
156; Lundberg v. Davidson, 72 
Minn. 49, 42 L.R.A. 103, 74 N. W. 
1018. In this case the court says: 
"Two of the chief advantages of a 
sale under a power are that it 
avoids the necessity of bringing in 
as parties all persons in interest, 
and also avoids the danger of a 
failure to secure a perfect title, by 
reason of a defect of parties de- 
fendant. But if such titles are li- 
able to be set aside, notwithstand- 
ing utmost good faith on part of 
both mortgagee and purchaser, 
merely because the property was 
bid in for less than it was worth, 
and the party in possession, whether 
the mortgagor or some one else 
happened to have become insane, 
they are, of all titles, the most in- 
secure." 

1 Davis v. Lane, supra; Berry v. 
Skinner, supra. In the latter case, 
Alvey, J., in delivering the opinion 
of the court, said (p. 574) : "The 
mortgagee cannot be suspended in 
his rights, because of the misfort- 
unes of the mortgagor, nor of his 
lunacy, any more than any other 
misfortune, unless provided for in 
the contract. That a mere author- 
ity, not coupled with an interest 



nor intended as a security, ceases or 
is suspended by the insanity of the 
principal, is clear beyond dispute; 
but the principle that insanity oper- 
ates as a revocation, cannot apply 
where the power is coupled with an 
interest so that it can be executed in 
the name of the donee or trustee. 
Nor can the proceedings in lunacy, 
and the application of the commit- 
tee for an order to sell the mort- 
gaged premises for the benefit of 
creditors generally, have the effect 
to suspend the execution of the 
power by the mortgagee. He, the 
mortgagee, was constituted a trus- 
tee by the mortgage itself to sell the 
mortgaged property, on default of 
payment, and the court has no pow- 
ed to deprive him of the summary 
means of realizing his debt that 
formed a part of the security upon 
which he advanced his money. The 
power, then, not being affected by 
the lunacy of the mortgagor, and 
all the prerequisites to its execution 
having been complied with, it be- 
comes the right of the purchaser, 
as well as the right of the mort- 
gagee, that the sale should be sus- 
tained. And in the absence of ir- 
regularity, fraud, or unfairness in 
executing the power, the court has 
no alternative, however harsh and 
severe the proceeding may appear 
to be, but to ratify the sale." 
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leaves home and takes part with the enemy, the exercise of 
the power of sale is not affected by the fact that the mortgagor 
is at the time within the enemy's lines. 8 

§ 385. Effect of death upon power of sale. — With the 
exception of Texas and Georgia, there is in the different 
States a complete unanimity of opinion upon the effect that 
the death of the mortgagor exercises over a power r' f sale. As 
this power is coupled with an interest, no act of the mort- 
gagor can suspend or revoke it. As stated in the preceding 
section, the disability of insanity or bankruptcy does not in any 
manner affect it. There can then be no reason for making the 
death of the mortgagor an exception. While the death of the 
mortgagor may take away the right of executing the power 
in his name, yet the right to exercise it on the contingency pro- 
vided for by the parties still remains. These are the views 
taken by the authorities, and it may therefore be asserted as an 
established proposition that the death of the mortgagor does 
not operate as a revocation of the powers. 8 Where it is pro- 



2 Ludlow v. Ramsey, 11 Wall. 581, 
20 L. ed. 216; Washington Univer- 
sity v. Finch, 18 Wall. 106, 21 L. 
ed. 818; De Jarnette v. De Giver- 
ville, 56 Mo. 440; Harper v. Ely, 
56 111. 179. See, also, Bush v. 
Sherman, 80 111. 160; Mitchell v. 
Nodaway County, . 80 Mo. 257; 
Reilly v. Phillips, 4 S. D. 604. 

8 Brewer v. Winchester, 2 Allen, 
389; Wright v. Rose, 2 Sausse & 
S. 323; Conners v. Holland, 113 
Mass. 50; Hodges v. Gill, 9 Baxt. 
(Tenn.) 378; Hunt v. Rousmanier, 
8 Wheat. 174, 5 L. ed. 589; Varnum 
v. Meserve, 8 Allen, 158; Corder v. 
Morgan, 18 Ves. 344; De Jarnette 
v. De Giverville, 56 Mo. 440; Bell 
v. Twilight, 22 N. H. (2 Fost.) 
500, 18 N. H. 159, 45 Am. Dec. 367; 



Hyde v. Warren, 46 Mass. 13; 
More v. Calkins, 95 Cal. 435. And 
see Strother v. Law, 54 111. 413; 
Bradley v. Chester Valley R. R. Co., 
36 Pa. St. 141; Collins v. Hopkins, 
7 Iowa, 463; Reilly v. Phillips, 4 S. 
D. 604, 57 N.' W. 780; Carter v. 
Slocumb, 122 N. C. 475, 29 S. E. 
720, 65 Am. St. Rep. 714; Muth v. 
Goddard, 28 Mont. 237, 72 Pac. 621, 
98 Am. St. Rep. 553; Grandin v. 
Emmons, 10 N. D. 223, 54 L.R.A. 
610, 86 N. W. 723, 88 Am. St. Rep. 
684. In Muth v. Goddard, supra, 
the court discusses the rule as fol- 
lows : "Can a power of sale be exe- 
cuted after the death of the mort- 
gagor? The decisions are not in 
harmony as to whether such a pow- 
er can be so executed for the rea- 
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vided in the trust deed that the sheriff may sell in the event 
of the death or disability of the trustee, the sheriff has power 
to sell, notwithstanding the death of the grantor, whenever 
the contingency upon which he is to sell arises. 4 As the death 



son that some affirm and some deny 
the power to be one coupled with an 
interest. If the power is one 
coupled with an interest, it can be 
executed after the death of the 
grantor; otherwise not. Chief Jus- 
tice Marshall, in Hunt v. Rous- 
manier, 8 Wheat. 174, 5 L. ed. 589, 
in speaking of such a power, uses 
the following language: 'We hold 
it to be clear that the interest which 
can protect a power after the death 
of a person who creates it must 
be an interest in the thing itself. 
In other words, the power must be ■ 
engrafted on an estate in the thing. 
The words themselves would seem 
to import this meaning. A power 
coupled with an interest is a power 
which accompanies or is connected 
with an interest/ ... It was 
said by our court in First Nat. 
Bank v. Bell etc. Co., 8 Mont. 32, 
19 Pac. 403, 'But the mortgagee has 
an interest in the land mortgaged. 
He has a lien upon it for the secur- 
ity of his debt, and this will sup- 
port the power of sale, and so 
couple it with an interest in the 
land that it becomes a part of the 
security and irrevocable/ Says Mr. 
Jones, in his work on Mortgages, 
section 1792; This being [a power] 
coupled with an interest in the es- 
tate cannot be revoked or suspend- 
ed by the mortgagor. Of course, 
after his death the power cannot be 
exercised in his name, but the au- 
thority to execute it in the name of 
the grantees continues/ " In Varn- 



urn v. Meserve, 8 Allen, 158, Hoar, 
J., delivering the opinion of the 
court, said: "When the power of 
sale is to be executed in the name 
of the mortgagee, we can have no 
doubt that it may be executed as 
well after the death of the mort- 
gagor as before. It is a power 
coupled with an interest, and not 
merely an interest in the proceeds 
of the property, for the sale of 
which the power is given, but in the 
property itself. Strictly speaking^ 
a mortgage vests the whole legal 
estate in the mortgagee. His title 
to the land is complete as a legal 
title, and the power of sale is to 
relieve him of the equities attached 
to the mortgage. The power is to 
be executed out of the estate con- 
veyed, and is not merely collateral 
to it." When a mortgage is fore- 
closed after the death of the mort- 
gagor, and his estate is insolvent, 
the mortgagee is merely a trustee 
of the surplus, and cannot retain 
it in his possession for the purpose 
of paying another debt due to him 
from the mortgagor, as this would 
give him a preference over the oth- 
er creditors: Talbot v. Frere, Law 
R. 9 Ch. D. 568. If an assignee in 
bankruptcy is appointed, the sur- 
plus will go to him: Calloway v. 
People's Bank of Bellefontaine, 54 
Ga. 441. See, as to the effect of 
death of grantor in a deed of trust 
for benefit of creditors, Spencer v. 
Lee, 19 W. Va. 179. 
4 White v. Stephens, 77 Mo. 452. 
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of the grantor does not revoke the power or limit the effect 
of the deed of trust, the failure to present to the administra- 
tor of the deceased grantor the claims secured by the deed, 
does not authorize a court of equity to cancel the deed, 6 

§ 386. In Texas and Georgia. — In Texas, a peculiar 
view is taken of the effect of the mortgagor's death. It 
is not denied that such a power, as a general rule of law, can- 
not be revoked, yet it is held that the probate law requiring 
liens upon property to be enforced in court, renders the exe- 
cution of the power incompatible with the administration of 
the estate as provided for by statute. The construction placed 
upon the statutes of Texas by the courts of that state give 
the mortgage creditor priority over such claims as he is en- 
titled to in the course of administration, but deny to him the 
exercise of the power of sale upon the death of the mortgagor. 8 
His claim is, however, postponed to the payment of the ex- 
penses of the last sickness, the expenses of administration, al- 
lowances in lieu of homestead, property exempt from execu- 
tion, and the homestead, though the wife may have released it 



« More v. Calkins, 95 Cal. 435, 29 
Am. St Rep. 128; Whitmore v. 
S. F. Savings Union, 50 Cal. 145. 
In the case of Whitmore v. S. F. 
Savings Union, suprdj Mr. Justice 
Crockett filed a dissenting opinion. 
See, also. Bull v. Coe, 77 Cal. 63, 11 
Am. St. Rep. 235. Where a trus- 
tee, "his heirs, executors, adminis- 
trators and assigns" are authorized 
to sell, and at the time the mort- 
gage is made, the trustee has no in- 
terest in the estate or in the debt, 
the power on his death does not 
pass to his legal representative. 
The designation "executors" is not 
a naming of a person authorized to 



sell : Barrick v. Horner, 78 Md. 253, 
44 Am. St. Rep. 283. 

6 Robertson v. Paul, 16 Tex. 472; 
Buchanan v. Monroe, 22 Tex. 537. 
See in this connection: Whitmire 
v. May, 96 Tex. 317, 72 S. W. 375; 
Williams v. Armistead 41 Tex. Civ. 
App. 35, 90 S. W. 925; Texas 
Loan Agency v. Dingee, 33 Tex. 
Civ. App. 118, 75 S. W. 866; Swear- 
ingen v. Williams, 28 Tex. Civ. 
App. 559, 67 S. W. 1061; Markham 
v. Northam, 67 S. W. 341. 
But see Taylor v. Williams, 108 
Tex. 388, 108 S. W. 815. See, also, 
Johnson v. Johnson, 27 S. C. 309, 
13 Am. St. Rep. 636; Darrow v. St 
George, 8 CoL 592. 
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United States; and by this I ratify, connrm, and approve all 
in the mortgage. 7 In Georgia, likewise, the rule prevails that 
the death of the mortgagor or grantor revokes the power of 
sale contained in the mortgage or deed of trust. 8 

§ 386a. Liability of trustee. — In the absence of pas- 
sion, prejudice, or corrupt motives, the trustee is not liable be- 
cause he has made mistakes in judgment. 9 He is the agent 



'Baits v. Scott, 37 Tex. 59; Mc- 
Lane v. Paschal, 47 Tex. 365. For 
the purpose of showing the law in 
that state, we quote the following 
from the opinion of the court in 
McLane v. Paschal, supra: "With 
whatever force of reason those who 
have sought to maintain a different 
conclusion have endeavored to im- 
press their views, and however un- 
satisfactorily as it may seem to 
them their arguments may have 
been met, it must be admitted that 
it is now finally and definitely set- 
tled by this court that a deed of 
trust to secure the payment of a 
debt does not operate as an absolute 
transfer of the property to which 
it refers, to the trustee, upon the 
conditions therein stipulated; but 
that such instrument is in legal ef- 
fect a mere mortgage with power to 
sell. And though the death of the 
mortgagor does not, on general 
principles, revoke this power, yet its 
exercise by the trustee would be 
inconsistent and in conflict with 
our statutes governing the settle- 
ment of estates of deceased persons. 
It cannot, therefore, be executed by 
the trustee after the death of the 
constituent. And whatever rights 
may be secured to the creditor by 
such deed, they can only be en- 
forced, after the death of the debt- 
or, through and by the aid of the 



court. It naturally, if not inevit- 
ably follows, that such deed, in- 
stead of operating as an absolute 
and unconditional security for the 
payment of the debt for which it 
purports to be given, has this effect 
only during the life of the debtor. 
And after his death it only secures 
the creditor priority over such 
claims against the debtor's estate, 
as by the statute it is entitled to in 
the due course of administration. 
And it is not now open to contro- 
versy that funeral expenses, ex- 
penses of last sickness, expenses of 
administration, and those incurred 
in the preservation and management 
of the estate, as well as the allow- 
ances authorized to be made to the 
widow and children in lieu of a 
homestead, and other property ex- 
empt from forced sale, where such 
property does not exist in kind, 
have preference over specific liens 
credited in the lifetime of the de- 
cedent, except where such lien is a 
security for the purchase money of 
the property to which it is at- 
tached." And see Lathrop v. 
Brown, 65 Ga. 312. 

» Miller v. McDonald, 72 Ga. 20; 
Wilkins v. McGehee, 86 Ga. 764, 13 
S. E. 84; Lathrop v. Brown, 65 Ga. 
312. 

9 Webber v. Curtiss, 104 111. 309; 
Ventres v. Cobb, 105 111. 33; Mark- 



CHAP. XVI.] DEEDS UNDER POWERS OF SALE. 



689 



for both parties, and must act with entire fairness to each. 1 
If he abuses his powers, or fails to employ such diligence in 
the performance of his duties as may reasonably be expected 
of him, he is personally liable in damages to any person in- 
jured by his acts, or failure properly to act. 8 A court of 
equity may remove a trustee if there exists between him and 
the cestui que trust a strong feeling of personal ill-will. 8 
Where an officer is authorized by statute to act in place of the 
trustee, the officer and the sureties on his official bond are lia- 
ble for any wrongful acts committed by him. 4 The rule ap- 
plicable to all positions where confidence is reposed by one in 
another, governs the relation between a trustee and those for 
whom he is acting. He should have no personal interest in 
the debt for which the trust deed is security. 6 He should com- 
ply strictly and fairly with all directions the trust deed may 
contain as to the method in which the power must be exer- 
cised. 8 A trustee is not required to abandon a sale because 
notice is given to him at the time of the sale that the deed of 
trust was executed for the purpose of defrauding. 7 If the 



ey v. Langley, 92 U. S. 142, 23 L. 
ed. 701; Griffin v. Griffin, 86 S. C. 
256, 64 S. E. 160. 

1 Graham v. King, SO Mo. 22, 11 
Am. Rep. 401; Bales v. Perry, 51 
Mo. 449; Ventres v. Coby, supra; 
Williamson v. Stone, 128 111. 129. 

* Sherwood v. Saxton, 63 Mo. 78; 
Murrell v. Scott, 51 Tex. 420. The 
mortgagor, in case of breach of 
trust, has a right of action for dam- 
ages against the trustee: Aultman 
etc. Co. v. Meade, 121 Ky. 241, 89 
S. W. 137; Rogers v. Barnes, 169 
Mass. 179, 38 L.R.A. 145, 47 N. E. 
602; Mo. etc. Syndicate v. Sims, 
179 Mo. 679, 78 S. W. 1006; Long 
v. Hunter, 58 S. C. 152, 36 S. E. 
579; Ullman v. Devereux (Tex.) 
93 S. W. 472. 

Deeds. Vol. 1. — 44 



*McPherson v. Cor, 96 U. S. 
404, 24 L. ed. 746. The court, while 
conceding the principle, found that 
as a matter of fact the circumstan- 
ces did not justify a change. 

4 White v. Stephens, 77 Mo. 452; 
State v. Griffith, 63 Mo. 545; Beal 
v. Blair, 33 Iowa, 318. 

SGimbel v. Pignero, 62 Mo. 240; 
Long v. Long, 79 Mo. 644; In re 
Mayfield, 17 Mo. App. 684. 

» Hall v. Towne, 45 111. 493; 
Sears v. Livermore, 17 Iowa, 297, 
85 Am. Dec. 564; Ormsby v. Tavac- 
son, 3 Litt. (Ky.) 404; Ingle v. Cul- 
bertson, 43 Iowa, 265; Smith v. 
Provin, 4 Allen ? 516. 

* Erwin v. Hall, 18 111. App. 315. 
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trustee's action is controlled by hostility to the beneficiary, this 
is sufficient cause for the removal of the trustee. 8 Unless the 
trust deed expressly so provides, the trustee cannot delegate 
his authority to another; the position is one of personal trust 
and confidence. 9 Where a trustee afterward secures the legal 
title, he cannot release the trust to the injury of holders of 
indebtedness secured by the deed. His acts after he has ob- 
tained the title are not treated as those of a trustee. 1 A mort- 
gagee clothed by the mortgage with a power of sale must like- 
wise be held to the exercise of good faith. 8 In considering 
whether the instrument is to be treated as a mortgage or a 
deed of trust, the fact that it is made, not to a third party, but 
directly to the creditor, is immaterial. The solution of this 
question must depend upon the nature of the instrument as 
shown by its terms. 8 As a trustee is the agent of both parties, 
and must look to the interest of both. 4 

§ 387. Appointment of new trustee. — If the trustee 
named in the deed of trust dies, or refuses to accept, the 
court may appoint a new trustee at the suit of the parties in- 
terested. 6 The deed may itself provide for the method of 



•Gartside v. Gartside, 113 Mo. 

JTO. 

9 Landrum v. Union Bank, 63 Mo. 
48; Brickenkamp v. Rees, 69 Mo. 
426; Spurlock v. Sproule, 72 Mo. 
503; Bales v. Perry, 51 Mo. 451; 
Graham v. King, 50 Mo. 22, 11 Am. 
Rep. 401; Harper v. Mansfield, 58 
Mo. 17; Doe v. Robison, 24 Miss. 
688; Grover v. Hale, 107 111. 638; 
Flower v. Elwood, 66 111. 438.; Sing- 
er Mfg. Co. v. Chalmers, 2 Utah, 
542; Foster v. Strong, 5 111. App. 
223; Powell v. Tuttle, 3 N. Y. 397; 
Bitter v. Calhoun, 8 S. W. Rep. 
(Tex.) 523; Fuller v. O'Neal, 69 
Tex. 349, 5 Am. St. Rep. 59. 

1 Smith v. Perkins, 8 Biss. 73. 



•Longwith v. Butler, 8 111. 32; 
Meacham v. Steele, 93 111. 135; 
Montague v. Dawes, 14 Allen, 369; 
Thompson v. Heywood, 120 Mass. 
401; Thornton v. Irwin, 43 Mo. 
153; Drinan v. Nichols, 115 Mass. 
353; Markey v. Langley, 92 U. S. 
142; Briggs v. Briggs, 135 Mass. 
306; Bedell v. McClellan, 11 How. 
Pr. 172; Horsey v. Hough, 38 
Md. 130; Hoffman v. Anthony, 6 R. 
I. 282, 75 Am. Dec. 701. 

8 More v. Calkins, 95 Cal. 435, 
29 Am. St. Rep. 128. 

4 Hartman v. Evans, 30 W. Va, 
669. 

5 Clark v. Wilson, 53 Miss. 119. 
See Glenn v. Busey, 4 McA. 454. 
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appointing a new trustee, in which case, application to a court 
becomes unnecessary. 8 Where a trustee has taken up a per- 
manent residence in another state, and a railroad mortgage 
contains a clause that a majority of the bondholders, upon the 
death, removal, or incapacity of the trustee, may select in writ- 
ing a person to take his place, the new trustee so selected will 
be recognized by the courts, and the other will be restrained 
from performing any act as trustee. 7 A person is not dis- 
qualified from acting as trustee because he acted as attorney 
in fact of the creditor in selling the property to the mort- 
gagor. 8 Where a cestui que trust has the power to appoint a 
new trustee, the assignee of the former trustee cannot make 
the appointment, unless expressly authorized by the donor. 9 
A trustee is not compelled to accept the trust, but if he does 
so he cannot abandon it without a decree of the court, or the 
consent of the parties interested. 1 The deed sometimes pro- 



See in this connection : Leech v. 
Karthaus, 141 Ala. 509, 37 So. 696; 
Ravold v. Grumane, 118 Mo. App. 
305, 94 S. W. 298; Smissaert v. 
Prudential etc. Co., 15 Colo. App. 
442, 62 Pac. 967; Kelsay v. Farm- 
er's etc. Bank, 166 Mo. 157, 65 S. 
W. 1007; Davis v. Lusk, 191 III. 
620, 61 N. E. 483; N. Y. etc. Co. v. 
Saratoga etc. Co., 157 N. Y. 689, 
51 N. E. 1092; Matter of Bostwick, 
114 App. Div. 199, 99 N. Y. Supp. 
925. 

6 See Allen v. Alliance etc. Co., 
84 Miss. 319, 36 So. 285; Bracken v. 
Bounds, 96 Tex. 200, 71 S. W. 547; 
Peacock v. Cummings, 34 Tex. Civ. 
App. 431, 78 S. W. 1002; Bemis v. 
Williams, 32 Tex. Civ. App. 393, 
74 S. W. 332. 

7 Farmers' Loan & Trust Co. v. 
Hughes, 11 Hun, 130. See Barstow 
v. Stone, 10 Colo. App. 396, 52 Pac. 
48; Marshall v. Kraak (D. C.) 23 



App. Cas. 129; Ward v. Forrester 
(Tex.) 87 S. W. 751. 

8 Sternberg v. Valentine, 6 Mo. 
App. 176. 

9 Clark v. Wilson, 53 Miss. 119. 
*Drane v. Gunter, 19 Ala. 731; 

Sargent v. Howe, 21 111. 148. Said 
the court, in the latter case: "A 
court of equity has jurisdiction of 
trusts and trustees; and rather than 
a trust shall fail from death, or the 
disability of a trustee to act, or 
when he is not a proper person to 
execute the trust, will appoint a 
suitable trustee. And a court of 
equity, in case of neglect or refusal 
of a trustee to perform the duties 
devolving upon him under the trust, 
will, upon a proper application, 
compel him to execute it. Such a 
jurisdiction is peculiar to a court of 
equity, and doubtless originated 
from the necessity of preventing 
fraud and injustice. When confi- 
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vides for the substitution of the sheriff as trustee in place of 
the original trustee upon the happening of certain contin- 
gencies. 8 Where such substitution occurs, the trustee acts in 
his individual, not his official, capacity.* 

§ 388. Power of sale a cumulative remedy. — A* power 
of sale is a cumulative remedy, and does not deprive a party 
of the right to foreclose in equity, as he might do in the ab- 
sence of any power of sale. 4 When a power of sale upon the 



dence has been reposed in the trus- 
tee, and he has undertaken to per- 
form the trust, it would be mani- 
festly unjust to permit him to de- 
prive the parties in interest of all 
benefit in the trust fund. If the 
trustee, after receiving title to prop- 
erty in trust, as a pledge for the 
payment of a debt of a third party, 
might refuse to apply it according 
to the terms of the trust deed, and 
the court were not to afford relief, 
it would be to tolerate great injus- 
tice. But such is not the law." 

8 Dunham v. Hartman, 153 Mo. 
625, 55 S. W. 233, 77 Am. St. Rep. 
741. See, also, Adams v. Carpen- 
ter, 187 Mo. 613, 86 S. W. 445; Kel- 
say v. Farmers' etc. Bank, 166 Mo. 
157, 65 S. W. 1007. See, also, Mc- 
Nutt v. Ins. Co., 181 Mo. 94, 79 
S. W. 703. 

3 Dunham v. Hartman, 153 Mo. 
625, 55 S. W. 233, 77 Am. St. Rep. 
741. See Bryan v. Straus, 157 
Mich. 49, 121 N. W. 301. 

4 Fogarty v. Sawyer, 17 Cal. 589; 
Comerais v. Genella, 22 Cal. 116; 
Green v. Gaston, 56 Miss. 748; Mc- 
Gowan v. Branch Bank at Mobile, 7 
Ala. 823; Youngman v. Elmira & 
Williamsport R. R. Co., 65 Pa. St. 
278; McAllister v. Plant, 54 Miss. 



106; Wayne v. Hanham, 9 Hare, 
62; s. a 20 Law J. 530; Atwater 
v. Kinman, Har. (Mich.) 243; 
State Bank of Bay City v. Chap- 
elle, 40 Mich. 447; McDonald v. 
Vinson, 56 Miss. 497; Carradine v. 
O'Connor, 21 Ala. 573; Vaughan v. 
Marable, 64 Ala. 60 ; Marriott v. 
Givens, 8 Ala. 694; Myers v. Estell, 
48 Miss. 372; Morrison v. Bean, 15 
Tex. 267; Frierson v. Blanton, 1 
Baxt. (Tenn.) 272; Wofford v. 
Board of Police of Holmes Co., 44 
Miss. 579; Webb v. Haeffer, 53 Md. 
187; Hurd v. Case, 32 III. 45. 82 
Am. Dec. 249; Funk v. McRey- 
nolds, 33 111. 496; Ryan v. New- 
comb, 125 III. 91 ; White v. Savery, 
50 Iowa, 515; Alexander v. Central 
R. Co., 3 Dill. 487; Hunston v. 
Seeley, 27 Iowa, 183; Crocker v. 
Robinson, 8 Iowa, 404; Fanning v. 
Kerr, 7 Iowa, 450; Brickell v. Bat- 
chelder, 62 Cal. 623; Atwater v. 
Kinman, 1 Wis. 420; America etc. 
Mortgage Co. v. McCall, 96 Ala. 
200; Charleston v. Caulfield, 19 S. 
C. 201 ; First Nat. Bank v. Bell Sil- 
ver Mining Co., 8 Mont. 32; Knox 
v. McCain, 13 Lea, 197; Denver 
Brick etc Co. v. McAllister, 6 Col. 
261. 
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death of the trustee is enforced by the court, the sale is con- 
sidered as being made by virtue of the power and not of the 
decree. 5 The court cannot nullify the terms of the deed of 
trust when simply enforcing it, and if it appoints a commis- 
sioner to make the sale in place of the trustee, he must fol- 
low the deed as to the conditions of sale and the manner in 
which it is to be conducted. 8 A sale may be made under the 
power, although a bill for foreclosure may have been filed, and 
the bill is at the time still pending. 7 

§ 389. Provisions for sale. — It is not necessary to use 
any particular word or form of words to create the power. 
The sale must be made in conformity with the provisions of 
the instrument, and as to these, the parties may make any 
regulations which they see proper. They may impose condi- 
tions upon the exercise of the power, and the title of the pur- 
chaser at a sale under the power will depend upon the faith- 
ful compliance with these conditions. 8 A power of sale may 
be inserted in a deed from the grantor, and be exercised with- 
out the existence of any separate mortgage or trust deed. 
Thus, when the promissory notes of the grantee are taken for 
the purchase money, the deed may provide that if the grantee 
fail to pay the notes at maturity, the sheriff of the county shall 
sell the land, convey the title to the purchaser at the sale, and 



5 Rice v. Brown, 77 111. 549; Doo- 
little v. Lewis, 7 Johns. Ch. 45, 11 
Am. Dec. 389; Holden v. Stickney, 
2 McAr. 141; Staats v. Bigelow, 2 
McAr. 367. See Wilkins v. Gor- 
don, 11 Leigh. 547. 

6 Crenshaw v. Siegfried, 24 Gratt. 
272. 

7 Brisbane v. Stoughton, 17 Ohio, 
482. See, also, Mayhall v. Epping- 
er, 137 Cal. 5, 69 Pac. 489; Sawyer 
v. Campbell, 130 111. 186, 22 N. E. 
458: Lacassagne v. Abraham, 51 La. 
Ann, 840, 25 So. 441. A mortgagee 



or trustee cannot, unless the instru- 
ment so provides, claim compensa- 
tion for his services on making the 
sale: Allen v. Robbins, 7 R. I. 33. 
See Catlin v. Glover, 4 Tex. 151; 
Myer v. Hart, 40 Mich. 517, 29 Am. 
Rep. 553; Neptune Ins. Co. v. Dor- 
sey, 3 Md. Ch. 334; Lime Rock 
Bank v. Phettaplace, 8 R. I. 56. 

8 Graeme v. Cull en, 23 Gratt. 266. 
A power of sale includes the power 
to convey: Lang v. Stansel (Ala., 
Apr. 23, 1895) 106 Ala, 389, 17 So, 
Rep. 519, 
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deliver the proceeds of the sale to the grantor or the holder of 
the notes. Although the title of the land passes by the deed 
to the grantee, the sheriff has in such case the power to sell 
and convey. 9 When the sheriff of the county or any other 
person is designated in the deed of trust, as the substitute of 
the trustee in case of his death or absence, a third person can- 
not, by an ex parte proceeding instituted by the holder of the 
obligation, be appointed trustee. 1 When the intention to con- 
fer a power of sale upon the mortgagee can be collected from 
the whole instrument, the power is not nullified by describing 
the person having the power to sell as the party of the first 
part, who, as the term was used in the mortgage, was the mort- 
gagor. 8 It is customary in all deeds of trust to name the 
place where the sale is to be made, and to prescribe the kind 
and length of notice the trustee is to give of the sale. But if 
the duties of the trustee in these matters are not defined in the 
deed, he may exercise his discretion, and the court will uphold 
a sale made by him, when he honestly uses his best judgment 
in these matters. 8 



9 Moore v. Lackey, S3 Miss. 85. 

1 Bacigalupo v. Lallement, 7 Mo. 
App. 595. 

2 Gaines v. Allen, 58 Mo. 537. 

8 Ingle v. Culbertson, 43 Iowa, 
265. In this case the opinion of the 
court was delivered by Mr. Chief 
Justice Seevers, who said: "When 
the trust was executed the grantor 
resided in Iowa, the trustees in the 
District of Columbia, and the bene- 
ficiary in the State of Virginia, and 
it is insisted that the grantor had 
the right to presume the trustees, 
under the discretion vested in them, 
would sell the property, if such sale 
became necessary to satisfy the 
trust, in the county where situated, 
and that the notice of sale would 
be similar to those required in ju- 



dicial sales of real estate. It must 
be presumed the trustees were mut- 
ually selected by the parties, and 
were satisfactory to them. Hence, 
there were reposed in the trustees 
large discretionary powers, which 
should be reasonably executed. It 
was competent, and is perhaps us- 
ual, to more clearly define and limit 
the discretion of the trustees, and 
in the exercise of this right, it 
could have been provided that the 
sale of the premises should take 
place in the county where the prop- 
erty was situate, and the kind and 
character of the notice to he given, 
strictly prescribed. But that the 
presumption can be indulged as 
claimed by counsel is at least doubt- 
ful, and which we deem it unneces- 
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§ 390. Effect of tender upon sale. — With respect to 
the effect that a tender of the amount due has upon the mort- 
gage after a breach of the condition, and before a sale has 
been effected under the power, the rule adopted in England, 
and in some of the States of the Union, is that the mortgagee 
is compelled to abandon the sale. 4 By the principles of the 
common law, a mortgage is not discharged by a tender after 
the breach of the condition. To be of advantage, the tender 
must be kept good, and its effect is simply to prevent the run- 
ning of interest in the future, to preserve the right to redeem, 
or to save the debtor from the costs of a suit for redemption. 5 
In some of the States the rule is, that the lien of the mortgage 



sary to determine. ... It is 
undoubtedly true that, as a general 
rule, where a power directs that a 
given thing must be done in a par- 
ticular and specified manner, and 
there has been a total failure to 
comply, the execution of the power 
in such manner is void. Where a 
discretion is vested, as in this case, 
in trustees, as to the mode and man- 
ner the power shall be executed, 
and there is no testimony showing 
or tending to show actual fraud, 
but an honest though mistaken ex- 
ercise of judgment in the determin- 
ation of the discretionary power 
vested in them, we are of opinion, 
and so hold, that the sale is not ab- 
solutely void, but voidable only at 
the election of the parties inter- 
ested." As to sufficiency of lan- 
guage to confer a power of sale, see 
Hyman v. Devereux, 63 N. C. 624. 

4 Jenkins v. Jones, 2 Giff. 99, s. 
c. 6 Jur., N. S. 391; Cameron v. Ir- 
win, 5 Hill, 272; Burnet v. Dennis- 
ton, 5 Johns. Ch. 35; Whitworth v. 
Rhodes, 20 Law J. N. S. 104. See 
Wittmeier v. Tidwell, 147 Ala. 354, 



40 So. 963. A sale will be enjoined 
where the debt has been paid or a 
tender made has been refused ; Long 
v. Little, 119 111. 600, 8 N. E. 194; 
Whitley v. Dunham Lumber Co., 89 
Ala. 493, 7 So. 810; Wittmeier v. 
Tidwell, 147 Ala. 354, 40 So. 963; 
Verdine v. Olney, 77 Mich. 310, 
43 N. W. 975; Capehart v. Biggs, 
77 N. C. 261; Davis v. Lassiter, 112 
N. C. 128, 16 S. E. 899; Stringham 
v. Brown, 7 Iowa, 33; Fitch v. 
Buckingham, 84 Mo. 192; Wolz v. 
Parker, 134 Mo. 458, 35 S. W. 1149. 

5 Currier v. Gale, 9 Allen, 522; 
Shields v. Lozear, 34 N. J. L. 496, 
3 Am. Rep. 256; Maynard v. Hunt, 
5 Pick. 240; Crain v. McGoon, 86 
111. 431, 29 Am. Rep. 37; Phelps v. 
Sage, 2 Day, 151; Storey v. Krew- 
son, 55 Ind. 397, 23 Am. Rep. 668; 
Greer v. Turner, 36 Ark. 17; 
Schearff v. Dodge, 33 Ark. 340; 
Rowell v. Mitchell, 68 Me. 21; Al- 
exander v. Caldwell, 61 Ala. 543; 
Holman v. Bailey, 3 Met. 55; Ers- 
kine v. Townsend, 2 Mass. 493, 3 
Am. Dec. 71. 
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is discharged as fully as if payment were made by a tender 
of the amount due upon the mortgage after the time agreed 
upon for payment. Of course, the personal responsibility of 
the debtor is not affected, but the tender has the effect of dis- 
charging the lien, and it is not essential to bring the money, 
or keep the tender good. 6 But when a mortgagor comes into 
a court of equity asking relief, he must do equity by paying 
the mortgage debt, but may avail himself of the tender for 
discharging the interest. 7 To obtain the benefit of this rule, 
that a mortgage is discharged by a tender, the proof as to 
the making and refusal of the tender must be clear, and the 
full amount must be unconditionally tendered. 8 If a deed of 



6 This is the rule in New York: 
Kortright v. Cady, 21 N. Y. 343, 78 
Am. Dec. 145 ; Hartley v. Tatham, 1 
Keyes, 222; Jackson v. Crafts, 18 
Johns. 110; Houbie v. Volkening, 
49 How. Pr. 169; Edwards v. Farm- 
ers etc. Co., 21 Wend. 467, s. c. 26 
Wend. 541. In Missouri: Thorn- 
ton v. Nat. Exchange Bank, 71 Mo. 
221. In Michigan: Ferguson v. 
Popp, 42 Mich. 115; Van Husen v. 
Kanouse, 13 Mich. 303; Potts v. 
Plaisted, 30 Mich. 149; Caruthers v. 
Humphrey, 12 Mich. 270; Moyna- 
han v. Moore, 9 Mich. 9, 77 Am. 
Dec. 468. See, also, Olmstead v. 
Tarsney, 69 Mo. 396; Cupples v. 
Galligan, 6 Mo. App. 62; Swett v. 
Horn, 1 N. H. 332; Bailey v. Met- 
calf, 6 N. H. 156; Robinson v. 
Leavitt, 7 N. H. 73; Harris v. Jex, 
66 Barb. 232; s. c. 55 N. Y. 421, 14 
Am. Rep. 285; Frost v. Yonkers 
Savings Bank, 70 N. Y. 553, 26 Am. 
Rep. 627; Graham v. Linden. 50 N. 
Y. 547. 

t Cowles v. Marble, 37 Mich. 158. 
8 Parks v. "Allen, 42 Mich. 482; 
Tuthill v. Morris, 81 N. Y. 94; 



Canfield v. Conkling, 41 Mich. 371. 
See, also, Wittmeier v. Tidwell 
(Ala.) 40 So. 963. In Tuthill v. 
Morris, supra, the court, per Ra- 
pallo, J., said : "In view of the seri- 
ous consequences resulting from the 
refusal of such a tender, the proof 
should be very clear that it was 
fairly made, and deliberately and 
intentionally refused by the mort- 
gagee, or some one duly authorized 
by him, and that sufficient oppor- 
tunity was afforded to ascertain the 
amount due. At all events, it 
should appear that a sum was abso- 
lutely and unconditionally tendered, 
sufficient to cover the whole amount 
due. The burden of that proof is 
on the party alleging the tender. 
But even if a sufficient tender had 
been made out, this action could 
not, in our judgment, be main- 
tained. Although the authorities 
cited sustain the proposition that 
when a tender has been made of 
the full amount due, it will dis- 
charge the lien, and be a good de- 
fense against its enforcement, with- 
out the tender being kept good, yet 
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trust provides that the whole amount of the principal and in- 
terest shall become due upon any default, and that the trus- 
tee shall thereupon have authority to sell, if the debtor makes 
a tender of the amount due with costs before the sale, he is 
entitled in equity to have the proceedings for a sale stayed; 
and a sale made by the trustee may be set aside. 9 

§ 391. In Massachusetts. — In Massachusetts, how- 
ever, the trusteed right to sell under the power is not taken 
away by a tender of the amount due, after a breach of the 
condition and before the sale. The courts of that state take 
the view that the right to sell being a power coupled with an 
interest, attaches at once and cannot be revoked, and a ten- 
der is allowed to have merely the effect of a foundation for a 
suit in equity to redeem. By giving the purchaser notice be- 
fore or at the sale of the prior tender, the mortgagor may re- 
tain against him his right to redeem; but a sale under the 
power transfers the legal title and possession, which the mort- 
gagor must again obtain by a decree of a court of equity be- 



wc are clearly of opinion that it 
should be kept good in order to en- 
title tbe mortgagor to the affirma- 
tive relief which he seeks in this 
action, and which the judgment 
awards him, viz., the extinguish- 
ment of the mortgage. A party 
coming into equity for affirmative 
relief must himself do equity, and 
this would require that he pay the 
debt secured by the mortgage, and 
the costs and interest, at least up to 
the time of the tender. There can 
be no pretense of any equity in de- 
priving the creditor of his security 
for his entire debt, by way of pen- 
alty, for having declined to receive 
payment when offered. The most 
that could be equitably claimed 
would be to relieve the debtor from 



the payment of interests and costs 
subsequently accruing, and to en- 
title him to this relief, he should 
have kept his tender good from 
the time it was made. If any fur- 
ther advantage is gained by a tender 
of the amount of the mortgage debt, 
it must rest on strict legal, rather 
than on equitable, principles. The 
circumstance that a security has 
become or is invalid in law, and 
could not be enforced, even in 
equity, does not entitle a party to 
come into a court of equity, and 
have it decreed to be surrendered or 
extinguished, without paying the 
amount equitably due thereon." 

9 Whelan v. Reilly, 61 Mo. 565; 
Flower v. Elwood, 66 III. 43a 
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fore he can obtain or defend a writ of entry against persons 
claiming under the mortgage. The fact that the purchaser 
had notice before the sale of the tender does not affect his 
title. 1 

§ 392. Sale by joint trustees. — Where two or more 
persons have power under a mortgage or trust deed to sell, 
the power should be exercised by all. 2 Trustees may act 
separately if the instrument so provides, but if they elect to 
act jointly, as by joining in the notice of sale, one cannot act 
alone.* "It is a general rule that trustees have equal power, 
interest, and authority with respect to the trust estate. They 
cannot, therefore, act separately; but they must all join in 
any sale, lease, or other disposition of the trust property, and 
also in receipt of money payable to them in respect of their 
office. It is true that the deed gave the trustees authority to 
act separately or jointly in making the sale. But it seems they 
elected to act jointly, and accordingly gave notice of the sale 
in their joint names ; and having so made their election, it was 
not competent for one of them afterward to deny the au- 
thority of his cotrustee and act alone." 4 "Where two or 
more persons are authorized to execute a trust or power joint- 
ly, of course they are not authorized to execute it severally, 
unless such authority be also given by the instrument creat- 
ing the trust or power. That instrument being the only source 
of the authority, of course there can be no authority which 
does not flow from that source. A trust or power given to 
two or more is joint only, unless words be added making it 



1 Cranston v. Crane* 97 Mass. 459, 
93 Am. Dec. 106. See Montague 
v. Dawes, 12 Allen, 397. See in 
this connection, De Silva v. Turner, 
166 Mass. 407, 44 N. E. 532. 

8 Black v. Smith, 4 McAr. 338; 
Powell v. Tuttle, 3 Comst. 396; 
Wilson v. Troup, 2 Cowen, 195, 14 



Am. Dec. 458. Farmers' etc. Co. v. 
Lake St. El. R. Co., 62 L.R.A. 607, 
122 Fed. 914, 59 C. C A. 140. And 
see Robinson v. Childs, 74 Ala. 254. 

3 White v. Watkins, 23 Mo. 423. 

* White v. Watkins, 23 Mo. 43a 
per Scott, J. 
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several also. But while one or two or more joint trustees 
cannot execute the trust severally, it is perfectly competent for 
the author of the trust to empower the trustees to act sever- 
ally, as well as jointly; and in that case, the act of one of the 
trustees, in pursuance of the trust, is just as valid as if he 
only had been appointed to execute it." 5 Though the deed 
does not so expressly provide, yet where there are several 
trustees under a deed of trust, the survivors, upon the death 
of one or more of them, may execute the trust. 6 

§ 393. Sale under unrecorded mortgage. — A mortga- 
gor cannot object to the validity or regularity of sale on the 
ground that the power of sale has not been recorded. "The 
power to the mortgagee to sell contained in the mortgage, 
must be recorded before the deed to the purchaser under the 
power be executed; but that is for the benefit of the purchaser 
only, to perpetuate the evidence of the authority by which the 
sale was made; and the mortgagor cannot impeach the sale, 
if the power is not recorded." 7 The assignee of a mortgage 
containing a power of sale has power to sell, and the fact that 
he omits to record the assignment will not prevent him from 



6 Graeme v. Cullen, 23 Gratt. 266, 
276. And see Taylor v. Dickinson, 
15 Iowa, 483; Townsend v. Wilson, 
3 Madd. 261; Franklin v. Osgood, 
14 Johns. 527; Hind v, Poole, 1 
Kay & J. 383, 41 Jur. N. S. 371; 
Taylor v. Dickinson, 15 la. 483. 

6 Hannah v. Carrington, 18 Ark. 
85; Franklin v. Osgood, 14 Johns. 
527; Cawfield v. Owens, 129 N. C. 
286, 40 S. E. 62. And see Goss v. 
Singleton, 6 Gill, 487; Greenleaf v. 
Queen, 1 Peters, 138; Gibbs v. 
Marsh, 2 Met. 243 ; Goss v. Single- 
ton, 2 Head, 267; Maudlin v. Armi- 
stead, 14 Ala. 702. If there is a 



provision that the mortgagee may 
retain all expenses and costs of 
sale, he is entitled to a reasonable 
sum for legal advice, and for his 
own time and attention: Varnum 
v. Meserve, 8 Allen, 158. See 
Marsh v. Morton, 75 111. 621. 

7 Wilson v. Troup, 2 Cowen, 195, 
235, 14 Am. Dec. 458, per Suther- 
land, J. See, also, Jackson v. Cold - 
en, 4 Cowen, 266; Bergen v. Ben- 
nett, 1 Caines Cas. in Er. 1, 17, 18, 
2 Am. Dec. 281 ; Berry v. Mut. Ins. 
Co., 2 Johns. Ch. 611; Jackson v. 
Dubois, 4 Johns. 216. 
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selling, or invalidate the sale when nobody is misled by such 
omission. 8 

§ 394. Statutory regulations. — But it is now provided 
in some of the States, that before a valid sale can be made 
under a power of sale in a mortgage, the latter mtast be re- 
corded. In New York, where the premises embraced in the 
mortgage consist of distinct farms or tracts of land situated 
in different counties, the mortgage must be recorded in the 
clerk's office of each of the counties. If the mortgage is not 
so recorded, a sale of the premises in the county in which it 
is unrecorded will not be valid. 9 

§ 395. Power of sale passing by assignment of mort- 
gage. — Where no words of restriction are used, a power 
of sale passes to the assignee by a legal assignment of the 
mortgage. 1 An assignment, to be effectual as a transfer of 



8 In Montague v. Dawes, 12 Al- 
len, 397, Colt, J., said: "It seems 
that the assignment from Rue to 
Dawes was not recorded until after 
the sale, but we can see no good 
reason why this fact alone, unac- 
companied with the suggestion that 
it was not recorded from improper 
motives, or that, in some way, the 
circumstances actually affected the 
sale by misleading purchasers or 
otherwise, should operate to defeat 
a title acquired under it, and in 
favor of this plaintiff, who it seems 
had actual notice of the unrecord- 
ed assignment, and as appears by 
the answer and recorded proofs of 
the sale, personal notice, in addi- 
tion to the public notice by adver- 
tisement of the time and place of 
sale. Indeed, if the necessities of 
the case required, it might be well 
contended that under the circum- 



stances, it was the manifest duty of 
the plaintiff, if he intended to rely 
on his right to redeem the premises 
against a purchaser at the sale, to 
attend the sale and give notice of 
his purpose, and that in equity he 
will not now be entitled to relief, 
having neglected with reasonable 
diligence to assert his equitable 
title, and waited until the owner 
may have added largely to the es- 
tate, or it has increased in value by 
a general rise, before bringing his 
bill." 

9 Wells v. Wells, 47 Barb. 416. 
And see in this connection: Dohm 
v. Haskin, 88 Mich. 144, 50 N. W. 
108; Burke v. Backus, 51 Minn. 
174, 53 N. W. 458; Langmaack v. 
Keith, 19 S. D. 351, 103 N. W. 210; 
Shelby v. Bowden, 16 S. D. 531, 94 
N. W. 416. 

!Bush v. Sherman, 80 111. 60; 
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the power of sale, must comply with the provisions of the 
statute when the matter has been regulated by statute, or be 
made in such a mode as would be considered operative at com- 
mon law. A mortgagee does not divest himself of a power of 
sale by an assignment consisting of an informal indorsement 
without any transfer of the note. The power of sale does not 
thereby pass to the assignee. 2 A sale is void where the ad- 
vertisement has been commenced by the mortgagee, and he, 
before the sale, assigns the mortgage to another, and the as- 
signee continues the advertisement in the name of the mort- 
gagee, instead of commencing again. 8 In regard to deeds of 
trust, the rule is that the trust cannot be delegated except in 
compliance with the terms of the trust deed. "A power is con- 
ferred upon the trustee, upon the happening of the contin- 
gency named, to sell the property; and to effectuate the ob- 
ject in view, he is clothed with the legal estate in the prem- 
ises, for the purpose of passing it to the purchaser. The sub- 
stantial part of the deed is the equitable interest in the prop- 
erty which is acquired by the cestui que trust, while the trus- 
tee is the mere instrument selected by the grantor to make the 
sale and transfer. Being, therefore, a mere instrument to 
execute the purpose of the grantor, he cannot delegate his 
power to another without express authority conferred by the 
deed itself." * Accordingly, it is held that where two per- 



Pease v. Pilot Knob Iron Co., 49 
Mo. 124; Harnickell v. Orndorff, 35 
Md. 341; Cohoes Co. v. Goss, 13 
Barb. 137; McGuire v. Van Pelt, 
55 Ala. 344; Slee v. Manhattan Co., 
1 Paige, 48; Pickett v. Jones, 63 
Mo. 195; Brown v. Delaney, 22 
Minn. 349. And see Titley v. Wol- 
stenholme, 7 Beav. 425; Bradford, 
v. Belfield, 2 Sim. 264; Wilson v. 
Bennett, 5 De Gex & S. 475; Cooke 
v. Crawford, 13 Sim. 91 ; Townsend 
v. Wilson, 1 Barn. & Aid. 608; Mac- 
Donald v. Walker, 14 Beav. 556. 



And see Heath v. Hall, 60 111. 344; 
Dill v. Satterfield, 34 Md. 52; Van- 
sant v. Allmon, 23 111. 30; Pardee 
v. Lindley, 31 111. 174, 83 Am. Dec. 
218; Sargent v. Howe, 21 111. 148; 
Strother v. Law, 54 111. 413. 

2 Hamilton v. Lubukee, 51 111. 
415, 99 Am. Dec. 562. 

5 Niles v. Ransford, 1 Mich. 338, 
51 Am. Dec. 95. 

4 Whittelsey v. Hughes, 39 Mo. 
13, 20, per Flagg, J. And see Ma- 
son v. Ainsworth, 58 111. 163 ; Cush- 
man v. Stone, 69 111. 516; Flower 
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sons, or the survivor of them, and the heirs and assigns of 
the survivor, are clothed with a trust, it cannot be executed 
by a third person to whom the survivor had conveyed the 
property. The court held that the term "assigns" could not 
with certainty be declared to include a person who might be 
made such by the trustee during the latter's life. 5 

§ 396. Sale by administrator of mortgagee. — Where 
a power of sale is conferred upon the mortgagee, his legal 
representatives or attorney, the right to collect the debt upon 
the death of the mortgagee passes to his administrator, and 
he, as the legal representative of the mortgagee, may sell and 
convey under the power. 6 Two persons were partners, and 
one of them having died, the survivor was appointed his ad- 
ministrator. For the purpose of securing a debt to the firm, 
a debtor executed a mortgage, stating the consideration to 
have been paid by the survivor and the estate of the deceased 
partner, and a power of sale was conferred upon the mort- 
gagees. It was held that the whole legal title was vested in 
the surviving partner, one-half to his own use, and the other 
half as administrator, and that a deed made by him under the 
power was not invalidated by an omission to describe himself 
as administrator. 7 The general rule is that courts of one State 
do not recognize administrators or executors appointed in 
other States. But where a power of sale thus devolves upon 
an executor or administrator, he may execute it out of his 



v. Ellwood. 66 111. 438; Wilson v. 
Spring, 64 111. 14. 

6 WhitteIsey v. Hughes, 39 Mo. 
13. And see McKnight v. Wimer, 
38 Mo. 132; Pickett v. Jones, 63 
Mo. 195. 

fiMerrin v. Lewis, 90 111. SOS; 
Lewis v. Wells, SO Ala. 198; John- 
son v. Turner, 7 Ohio, 568; Berry 
v. Skinner, 30 Md. 567; Demarest 
v. Wynkoop, 3 Johns. Ch. 129, 8 



Am. Dec. 467; Collins v. Hopkins, 7 
Iowa, 463; Averill v. Taylor, 5 
How. Pr. 476; Stevens v. Shan- 
nahan, 160 111. 330, 43 N. E. 350; 
Miller v. Clark, 56 Mich. 337, 23 N. 
W. 35; Richmond v. Hughes. 9 R. 
I. 228. 

7 Look v. Kenney, 128 Mass. 284. 
See Jacobs v. McClintock, 53 Tex. 
72. 
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State, in the absence of statute to the contrary, as the exercise 
of the power is not a matter of jurisdiction, but of private 
contract between the parties. 8 

§ 397. Conveyance of part of the premises. — A mort- 
gagee does not lose his right to sell under the power by a con- 
veyance of a part of the premises. 9 And a prior mortgagee 
has a right to sell under his power, notwithstanding that a 
subsequent encumbrancer has filed a bill to redeem, and the 
bill is still pending. 1 The right to sell is not lost by the mort- 
gagee's entry for foreclosure, and the taking of rents and 
profits, not sufficient to discharge the indebtedness. 2 A sale 
may be made under a power in a trust deed, although the debt 
secured is barred by the statute of limitations. 8 

§ 398. Compliance with the conditions of the power. — 
There must be a strict compliance with the essential terms of 
the power. 4 "The statutory modes of transferring the title 
from a party to his real estate, and vesting it in another by 
way of tax sales, mortgage sales, and other remedies, are so 
numerous, and so facile of execution, that it is the duty of 
courts to require a strict compliance with the law in each case 
in every essential requirement/' 5 The sale may be private 



8 Doolittle v. Lewis, 7 Johns. Ch. 
45, 11 Am. Dec 389; Stevens v. 
Shannahan, 160 III. 330, 43 N. E. 
350. See in this connection: Cone 
v. Nimocks, 78 Minn. 249, 80 N. 
W. 1056. 

9 Wilson v. Troup, 2 Cowen, 195, 
14 Am. Dec. 45a 

l Adams v. Scott, 7 Week. Rep. 
213. See Rhodes v. Buckland, 16 
Beav. 212; Benjamin v. Loughbor- 
ough, 31 Ark. 210. 

8 Montague v. Dawes, 12 Allen, 
397. 



8 Mott v. Maris (Tex. Civ. App., 
Oct 11, 1894), 29 S. W. Rep. 825. 

*Low v. Purdy, 2 Lans. 422; 
Ormsby v. Tarascon, 3 Litt. 404; 
King v. Duntz, 11 Barb. 191; St. 
John v. Bumpstead, 17 Barb. 100. 
Compare McCardia v. Billings, 10 
N. D. 373, 87 N. W. 1008, 88 Am. 
St. Rep. 729. 

6 Dana v. Farrington, 4 Minn. 433, 
437, per Flandrau, J. : The terms 
of the power to render the sale val- 
id must be strictly complied with: 
Am. Dec. 281 ; Stoffel v. Schroeder, 
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when the power does not provide that it shall be public. 6 In 
some cases, from the language of the power, a prior entry may 
be necessary to enable the mortgagee to sell, or at least there 
must be a demand for possession and a refusal. 7 Where there 
are two mortgages with powers of sale upon the same piece 
of land, both mortgagees may unite in the sale. 8 A power of 
sale may by a subsequent instrument be modified, and the 
time of is exercise postponed, but it is not thereby necessarily 
revoked, and a sale may be had under the original power. 9 



62 Mo. 147; Hahn v. Pindell. 1 
Bush, 538; Spencer v. Annan, 4 
Minn. 542; Butterfield v. Farnham, 
19 Minn. 85; Elliott v. Wood, 53 
Barb. 285, s. c, 45 N. Y. 71 ; Shill- 
aber v. Robinson, 97 U. S. 68, 24 
L. ed. 967; Stephens v. Clay, 17 
Colo. 489, 30 Pac. 43, 31 Am. St. 
Rep. 328; Gibson v. Jones, 5 Leigh, 
370; Van Slyke v. Shelden, 9 Barb. 
278; Cole v. Moffit, 20 Barb. 18. 

6 Martin v. Paxson, 66 Mo. 260, 
266; Mowry v. Sanborn, 68 N. Y. 
153, 160. 

7 Roarty v. Mitchell, 7 Gray, 243. 
See Montague v. Dawes, 12 Allen, 
397; Cranston v. Crane, 97 Mass. 
459, 93 Am. Dec. 106. 

SM'Carogher v. Whieldon, 34 
Beav. 107. And where an undivid- 
ed half of a piece of land is con- 
veyed by the same person by two 
trust deeds, to one trustee for the 
benefit of the same creditor, the 
trustee should sell under both 
deeds: Coffman v. Scoville, 86 111. 
300. See Tyler v. Massachusetts 
Mut. Life Ins. Co., 108 III. 58. 
Where a trustee fails to apply to 
a court of equity to remove impedi- 
ments to the proper execution of 
the trust, any party injured by 
his default may apply: Hartman v. 
Evans, 30 W. Va. 669. 



9 Boyd v. Petrie, Law R. 7 Ch. 
385. The mortgagor must gener- 
ally bear the expenses when the sale 
is abortive: Sutton v. Rawlings, 18 
Law J. (N. S.) Ex. 249; Neptune 
Ins. Co. v. Dorsey, 3 Md. Ch. 334. 
If the foreclosure is defective, and 
the mortgagee for any purpose of 
his own thinks it necessary to pro- 
ceed to a new foreclosure for the 
correction of some error in his pro- 
ceedings, he has no legal or equit- 
able right to make his mortgagor 
bear the expense: Clark v. Stilson, 
36 Mich. 482. See Collar v. Harri- 
son, 30 Mich. 66. The right to the 
surplus after the sale passes to the 
grantee under a deed of the equity 
of redemption: Buttrick v. Weot- 
worth, 6 Allen, 79 ; Reid v. Mullins, 
43 Mo. 306; Cook v. Basley, 123 
Mass. 396; Ballinger v. Bourland, 
87 III. 513, 29 Am. Rep. 69; Foster 
v. Potter, 37 Mo. 525. As to the 
person entitled to the surplus on 
the death of the mortgagor, see 
Chaffee v. Franklin, 11 R. I. 578; 
Dunning v. Ocean Nat Bank, 61 
N. Y. 497, 19 Am. Rep. 293; Sweezy 
v. Thayer, 1 Duer, 286; Shaw v. 
Hoadley, 8 Blackf. 165; Varnam v. 
Meserve, 8 Allen, 158; Allen v. 
Allen, 12 R. I. 301 ; Wright v. Rose, 
2 Sim. & St 323. 
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§ 399. What notice must be given. — Where the stat- 
ute or the terms of the power do not provide that notice shall 
be given, none is necessary. 1 The provisions in the deed or 
in the statute as to notice, however, must be fully complied 
with. 2 The rule as to the giving of personal notice is, that, 
when the power of sale provides for a published notice, this 
is all that is required, unless an express agreement for personal 
notice is inserted. As said by Mr. Justice Sheldon: "The 
maker of the deed of trust knew that such a contingency was 
liable to occur at any time during a default of payment; and 
if he'had wished personal notice of it to himself to be a con- 
dition precedent to the exercise of the power of sale, he should 
have so provided by his deed. To add to the power by impli- 
cation, such a condition might wrongfully disappoint the ex- 
pectation of the creditor. The creditor as well as the debtor 
had an interest in the execution of the power of sale. The 
terms and conditions upon which it should be exercised were 
arranged by their mutual agreement. According to the con- 
tract made by the parties, the creditor was not to be subjected 
to a longer delay than forty days before he could realize from 
the security any arrear of payment. To require a personal 
notice to the debtor, who, at the time, might be in distant or 
unknown parts, might create a very inconvenient delay in the 
collection of a claim evidently intended by the parties to be 
speedy; and the creditor might well have refused to accept 
a security trammeled with such a condition." 3 The fact that 



1 Davey v. Durant, 1 De Gex & 
J. 535; Princeton etc. Co. v. Mun- 
son, 60 111. 371. 

a Shea v. Ballard, 61 W. Va. 255, 
56 S. E. 472, 123 Am. St. Rep. 981; 
Ford v. Nesbitt, 72 Ark. 267, 79 
S. W. 793; Chace v. Morse, 189 
Mass. 55^, 76 n. E. 142. However, 
see Adams v. Carpenter, 187 Mo. 
613, 86 S. W. 445. 

8 Princeton Loan & Trust Co. 

Deeds. Vol. 1. — 45 



v. Munson, 60 111. 371, 375; Hurt 
v. Kelly, 43 Mo. 238; Dyer v. Shurt- 
leff, 112 Mass. 165, 17 Am. Rep. 77. 
But see Capehart v. Biggs, 77 N. 
C. 261 ; Root v. Wheeler, 12 Abb. 
Pr. 294. See Cleaver v. Green, 107 
111. 67; Woonsocket Savings Inst, 
v. American Worsted Co., 13 R. I. 
255 ; Fischer v. Simon, 95 Tex. 234, 
66 S. W. 447; Georgi v. Juergen 
(Tex.) 66 S. W. 873; Atkinson v. 
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a person upon whom notice is served, when notice is required 
by the terms of the power, is insane, or under some disability, 
does not affect the sale, if the notice is given in the manner 
prescribed by the power. 4 In a recent case, in Georgia, the 
Court says: "There is no statute in this state requiring the 
mortgagee to give notice to the mortgagor that he will exer- 
cise the power of sale contained in his mortgage. Whether 
such notice shall be given, and the character of the notice, de- 
pend upon the terms of the instrument containing the power. 
When the instrument contains no provision in reference to 
notice other than that the time and place shall be advertised 
in a given way, no other notice is required than advertise- 
ment in the manner prescribed in the instrument." B 

§ 399a. Personal notice to grantor or subsequent en- 
cumbrancers. — It is not necessary to notify a subsequent 
mortgagee of an intention to sell. "In the absence of fraud," 
said Mr. Justice Burgess, "or some undue advantage being 
taken, the law imposes no duty upon a person holding a prior 



Washington etc. College, 54 W. Va. 
32, 46 S. E. 253; However, when 
the deed itself provides for per- 
sonal notice, the rule is different: 
Carter v. Slocomb, 122 N. C. 475, 
29 S. E. 720, 65 Am. St. Rep. 714. 

* Tracy v. Lawrence, 2 Drew. 
403; As to voluntary promises on 
the part of the mortgagee not to 
sell without first giving notice to 
the mortgagor or the holder of the 
equity of redemption, see Hall v. 
Cushman, 14 N. H. 171 ; Rutherford 
v. Williams, 42 Mo. 18; Randall v. 
Hazelton, 12 Allen, 412; Drinan v. 
Nichols, 115 Mass. 353; Clarkson v. 
Creely, 40 Mo. 114. When other 
persons than the mortgagor arc en- 
titled to notice, he cannot waive no- 
tice for them: Forster v. Hoggart, 



15 Q. B. 155. As to the presump- 
tion after the sale that the notice 
was sufficient, see Burke v. Adair, 
23 W. Va. 139; Dryden v. Stephens, 
19 W. Va. 1. When equity takes 
charge of the sale, it may prescribe 
a longer period of notice than is 
required by the deed of trust : Mor- 
ris v. Virgina State Ins. Co., 90 
Va. 370. 

5 Garrett v. Crawford, 128 Ga. 
519, 57 S. E. 792, 119 Am. St. Rep. 
398, 11 Am. & Eng. Ann. Cas. 167, 
citing 28 Am. & Eng. Enc'y. of Law 
(2nd ed.), 788, 2 Jones on Mort- 
gages (6th ed.), § 1821. See note 
on what notice is required to be 
given in Vol 11, Am. & Eng. Ann. 
Cas., p. 170. 
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mortgage or deed of trust to notify one holding a similar, 
subsequent, or junior lien or encumbrance upon the same 
property of his intention to sell the property under his mort- 
gage or deed of trust. All that is required of him is to ad- 
vertise and sell the property according to the terms of the 
instrument, and that the sale be conducted in good faith. It 
will not do that suspicious circumstances may be connected 
with the sale, but proof of its unfairness, and that it was 
fraudulent, must be produced." 6 The trustee is not required 
to endeavor to procure bidders for the property to be sold, nor 
to give the grantor in the trust deed personal notice of the 
sale. 7 Sometimes, however, the statute or the deed itself may 
provide that notice be given subsequent encumbrancers and 
grantees and the occupant of the property. In such a case, 
the notice required must, of course, be given. 8 

§ 400. Publication of notice in newspaper. — If the in- 
strument conferring the power does not name the newspaper 
in which the notice of sale is to be published, the selection of 
the newspaper for this purpose is left to the discretion of the 
trustee or mortgagee, with the general condition that he ob- 
serve good faith. 9 But publication must be made in a legiti- 
mate newspaper. So a paper entitled "The Real Estate Reg- 
ister and Rental Guide," which is devoted almost exclusively 
to reporting actions concerning real property, and which has 
never been employed as a medium for advertising notice of 
mortgage sales or other legal notices, is not such a paper as 



6 Hardwicke v. Hamilton, 121 Mo. 
465. See, also, Mclver v. Smith, 
118 N. C. 73, 23 S. E. 971 ; Atkinson 
v. Washington etc. College, 54 W. 
Va. 32, 46 S. E. 253. 

'Harlin v. Nation, 126 Mo. 97. 

8 See Groff v. Morehouse, 51 N. 
Y. 503; Ostrander v. Hart, (N. Y.) 



30 N. E. 504; Cutting v. Patterson, 
82 Minn. 375, 85 N. W. 172; Swain 
v. Lynd, 74 Minn. 72, 76 N. W. 
958. 

9 Ingle v. Culbertson, 43 Iowa, 
265; Thompson v. Hey wood, 129 
Mass. 401. Where a trustee was au- 
thorized to advertise and sell, but 
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is contemplated by a power of sale contained in a mortgage. 1 
But the notice may be published in a newspaper devoting it- 
self to the publication of legal and judicial notices. 2 It is 
not necessary, where the instrument requires the publication 
of the notice for a certain number of times a week that that 
number of weeks should elapse between the day on the first 
publication and that on which the sale is made. 8 And he may, 
in the proper exercise of this discretion, publish the notice in 
a newspaper which is printed beyond the limits of the State 
in which the land lies, if the deed does not designate the place 
where publication is to be made, but allows it to rest in his 
discretion. 4 The notice must not be published before the oc- 
currence of the default. If it is published before, the notice 
is void, and a sale under it cannot be sustained. A newspaper 
may be dated on Saturday, although it is delivered to carriers 
or mailed to subscribers on the day before, Friday. In this 
case the publication is made on Friday, and not on Saturday, 
because the publication is complete when the papers have left 
the control of the proprietor. When by the terms of the trust 
deed or mortgage, Friday is the last day for payment, the 
debtor is entitled to the whole of the business hours of that 



instead of advertising executed a 
deed to the beneficiary on consid- 
eration of a sum credited on the 
debt, the deed was held to pass no 
title: Heermans v. Montague (Va. 
March 13, 1890), 20 S. E. Rep. 899. 
And see in this connection, Paulle 
v. Wallis, 58 Minn. 192, 59 N. W. 
999. 

1 CroweIl v. Parker, 22 R. I. 51, 

46 Atl. 35, 84 Am. St. Rep. 815. 
2 Taylor v. Reid, 103 111. 349; 

Meyer v. Opperman, 76 Tex. 105, 
13 S. W. 174; Kellogg v. Carrico, 

47 Mo. 157. A weekly paper which 
for the most part is filled with 
religious news yet contains other 



general news is a newspaper: Hull 
v. King, 38 Minn. 349, 37 N. W. 
792. 

8 Dexter v. Shepard, 117 111. 480; 
Taylor v. Reid, 103 111. 349; Mc- 
Donald v. Nordyke Marmon Co., 9 
N. D. 290, 83 N. W. 6; Sandusky v. 
Faris, 49 W. Va. 150, 38 S. E. 563; 
Thomas v. Isenhuth, 18 S. D. 303, 
100 N. W. 436. But see McMahon 
v. American Bldg. etc. Sav. Assn., 
75 Miss. 965, 23 So. 431 ; Bacon v. 
Kennedy, 56 Mich. 329, 22 N. W. 
824; Finlayson v. Peterson, 5 N. D. 
587, 33 L.R.A. 532, 67 N. W. 953, 
57 Am. St. Rep. 584. 

* Ingle v. Jones, 43 Iowa, 286. 
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day in which to discharge the debt. A valid notice cannot be 
given before the default occurs, and if publication were made 
on Friday, the notice would be premature ; nor would the case 
be altered by the fact that a small edition of the paper was 
not issued till Saturday, nor by the fact that the sale had sub- 
sequently been postponed for a week. 5 Where the deed of 
trust requires that the notice shall be published in two differ- 
ent places, the requirement must be fully complied with to 
make the sale operative, and the purchaser must take notice 
from the record of the requirements of the deed. 6 And where 
the instrument creating the power, or the law or authority 
governing its exercise, in any way specifies the newspaper in 
which publication is to be made, such specification must of 
course be followed. 7 

§ 401. Extent of circulation. — It is not essential to sus- 
tain a sale to show the extent of the circulation of the paper 
which contained the notice of sale. 8 But it is held that if the 



* Pratt v. Tinkcom, 21 Minn. 142. 

«Bigler v. Waller, 14 Wall. 297; 
Thornburg v. Jones, 36 Mo. 514. 
The trustee may select the news- 
paper when none is specified: Sin- 
gleton v. Scott, 11 Iowa, 589; 
Campbell v. Tagge, 30 Iowa, 305. 
But if the paper is specified the 
notice must be published in that 
paper: Brown v. Wentworth, 181 
Mass. 49, 62 N. E, 984; Moore v. 
Dick, 187 Mass. 207, 72 N. E. 967; 
Rose v. Fall River Five Cents Sav. 
Bank, 165 Mass. 273, 43 N. E. 93; 
Stevenson v. Hano, 148 Mass. 616, 
20 N. E. 200; Lowell v. North, 4 
Minn. 32; Knapp v. Anderson, 89 
Md. 189, 42 Atl. 933. 

7 Knapp v. Anderson, 89 Md. 189, 
42 Atl. 933; Moore v. Dick, 187 
Mass, 207, 72 N. E. 967; Brown v. 



Wentworth, 181 Mass. 49, 62 N. E. 
984. 

8 St Joseph Mfg. Co. v. Daggett, 
84. 111. 556. The court said: "It 
is objected that the newspaper was 
obscure and of limited circulation, 
and that the last publication should 
have been ten days before the sale. 
There is no proof in regard to the 
circulation or character of the pa- 
per. It appears to have been a 
newspaper, and neither the power 
nor the law requires proof of any 
specific notoriety or extent of cir- 
culation to make a valid medium 
for notice by publication-*' The pro- 
visions in the trust deed respect- 
ing the notice to be published must 
of course be complied with: Na- 
tions v. Pulse, 175 Mo. 86, 74 S. 
W. 1012; Crutchfield v. Hewett, 
(D. C.) 2 App. Cas. 373. 
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notice Is published in a newspaper having no circulation in 
the town where the sale takes place, and no bidders were pres- 
ent except in the mortgagee's interest, and the premises were 
purchased by the mortgagee for less than their value, the court 
will set aside the sale. 9 Where it is apparent that the mort- 
gagee selected a small and obscure newspaper published in a 
remote part of the county for these reasons, and the mort- 
gagor's interests have suffered by this selection, he may be 
permitted to redeem. 1 And it has been held that the publi- 
cation may be made in a law and advertising journal whose 
circulation is limited. 2 When a paper issues more than one 
edition in the same day, it is not requisite that the notice 
should appear in all the editons of the paper issued on those 
days on which publication of the notice was made.* Where 
the trustee is required to give thirty days' notice of the time 
and place of sale, by advertising the same for three succes- 
sive weeks in a newspaper, a publication for three successive 
weeks, when the first publication is made more than thirty 
days before the day of sale is sufficient * 

§ 402. Time of publication. — Where it is required that 
ten days' notice of the sale shall be given, the requirement 
is sufficiently complied with if the first publication of the no- 
tice is made not less than ten days prior to the sale ; an inter- 
vention of ten days between the last insertion and the day 
of sale is not required. 6 "The requirement of the power is 
not that the last notice shall be published ten days before sale, 
but simply that ten days' notice shall be given of the sale." 6 



6 Briggs v. Briggs, 135 Mass. 306. 

i Webber v. Curtiss, 104 III. 309. 
And see Briggs v. Briggs, 135 
Mass. 306. 

* Kellogg v. Carrico, 47 Mo. 157; 
Benkendorf v. Vincenz, 52 Mo. 411. 

a Everson v. Johnson, 22 Hun, 
115. 



4 Bell Silver and Copper M. Co. 
v. First National Bank of Butte, 
156 U. S. 470, 39 L. ed. 497. 

5 St. Joseph Mfg. Co. v. Dag- 
gett, 84 111. 556. 

6 St. Joseph Mfg. Co. v. Dag- 
gett, supra. 
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A deed of trust provided that thirty days' notice of the sale 
should be given. The notice was published from March 12th 
to April 15th inclusive, on the secular days of the week. The 
court held that the Sunday omissions did not vitate the sale. 7 
Where the power requires that the notice shall be published 
"once each week for three successive weeks," the publication 
need not be made so that the first advertisement shall be pub- 
lished three weeks before the time appointed for the sale.* 
A deed of trust provided that the trustee after default might 
sell the property, "after publishing a notice in a newspaper 
published in the city of Chicago, ten days" before the day of 
such sale. The notice was published in a daily paper for twelve 
days before the sale, excluding the latter day, in each paper 
issued during that time, but no paper was published on the 
intervening Mondays. The court held that sufficient notice 
had been given. 9 So where the power authorizes a sale when 
default occurs, upon giving notice of the time and place of sale 



7 Kellogg v. Carrico, 47 Mo. 157. 
See, also, Leffler v. Armstrong, 4 
Iowa, 482, 68 Am. Dec. 672; Tay- 
lor v. Reid, 103 111. 349; Johnson v. 
Dorsey, 7 Gill. 269; Atkinson v. 
Duffy, 16 Minn. 45. Although no 
publication is made on intervening 
Sundays, they are, nevertheless, 
counted as a part of the number 
of days of publication: El Paso v. 
Fort Dearborn etc Bank, 96 Tex. 
496, 74 S. W. 21. 

8 Dexter v. Shepard, 117 Mass. 
480 ; Frothingham v. March, 1 
Mass. 400. 

9 Weld v. Rees, 48 111. 428. Mr. 
Justice Walker, in delivering the 
opinion of the court, said : "It will 
be observed that the language does 
not, in terms, require notice to be 
published by ten daily insertions, 
or a notice for ten days, the first 
insertion being ten days before the 



sale. If it had, then there might 
be some question as to the suffi- 
ciency of the notice. But the lan- 
guage is, 'after publishing a notice 
in a newspaper published in the city 
of Chicago, ten days before the day 
of such sale.' Had there been but 
one insertion, and that on the first 
day of the month, it would have 
been a notice in a newspaper pub- 
lished ten days before the 13th of 
the month. The language, in terms, 
does not require, nor does it im- 
port, that the publication shall be a 
continuous one. Had it been in the 
country, where but weekly papers 
are published, and this language had 
been used, as it usually is, no one 
could or would contend that the 
sale could not be made until the 
publisher had changed his paper 
from a weekly to a daily, and the 
notice inserted for ten successive 
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"thirty days before the day of sale" one publication of the no- 
tice is sufficient. 1 A clause requiring that notice shall be 
given for a certain number of days, requires that there must 
be the number of days specified between the day when publi- 
cation is first made and the day for the sale. 2 Where the pow- 
er provides that a sale may be made after a notice of a specified 
number of days, the sale is not limited to the day immediately 
following the expiration of the time specified in the power.* 
So, also, it is held in some states, that a provision requiring 
publication a certain number of times for so many successive 
weeks, does not require that the stated number of weeks must 
elapse between the day of first publication and the day of sale. 4 

§ 403. A matter of contract. — In some States, the 
proceedings under a power of sale are regulated by statute. 
But in the absence of statutory regulation, the parties may 
contract as to the kind of notice, and when and how it shall 



days. In such a case an insertion 
in a weekly paper would answer the 
requirement. The language em- 
ployed in this case would seem to 
have been employed to exclude the 
idea that the notice should be con- 
tinuous, as it has no terms which 
would imply successive or continu- 
ous publications. It speaks of but 
one notice and one paper, and that 
ten days before the sale." But see 
Scammon v. The City of Chicago, 
25 111. 424, 79 Am. Dec. 334. 

1 Jenkins v. Pierce, 646. See, 
also, George v. Arthur, 2 Hun, 
406; Tooke v. Newman, 75 111. 215; 
Howard v. Hatch, 29 Barb. 297; 
Cushman v. Stone, 69 111. 516; 
Worley v. Naylor, 6 Minn. 192. See 
in tbis connection, Vizard v. Moo- 
dy, 119 Ga. 918, 47 S. E. 348; At- 
kinson v. Washington etc. College, 
54 W. Va. 32, 46 S. E. 253. 



2 Bell Silver etc. Min. Co. v. Butte 
First Nat. Bank, 156 U. S. 470, 39 
L. ed. 497, 15 S. Ct. 440; Butte 
First Nat. Bank v. Bell Silver etc 
Min. Co., 8 Mont. 32, 19 Pac. 403; 
St. Joseph Mfg. Co. v. Daggett, 84 
111. 556; Taylor v. Reid, 103 111. 
349; Armstrong v. Scott, 3 Greene, 
433; Leffier v. Armstrong, 4 Iowa, 
482, 68 Am. Dec. 672; Howard v. 
Fulton, 79 Tex. 231, 14 S. W. 1061. 

8 Beal v. Blair, 33 Iowa, 318. 

4 McDonald v. Nordyke etc Co., 
9 N. D. 290, 83 N. W. 6; Thomas 
v. Issenhuth, 18 S. D. 303, 100 N. 
W. 436; Sandusky v. Faris, 49 W. 
Va. 150, 38 S. E. 563. And see 
Grandin v. Emmons, 10 N. D. 223, 
54 L.R.A. 610, 86 N. W. 723, 88 
Am. St. Rep. 684. 
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be given, and their agreement will bind them. 5 The legisla- 
ture has power to shorten the time theretofore required to be 
given of the sale, and a law of this character is not unconsti- 
tutional as to mortgages existing when it was passed, as it 
operates upon the remedy only and does not impair the obli- 
gation of the contract. 6 Statutes of a State providing for the 
foreclosure of mortgages of real estate do not apply to those 
affecting land situated in another State. 7 The power must 
be strictly complied with, and in the execution of the power 
the trustee or mortgagee must use the utmost fairness; but 
such strictness and literal compliance as would destroy the 
power will not be exacted. 8 Where a trust deed authorizes 
a sale to be made upon thirty days' notice, a sale made upon 
a notice of twenty-six days only passes no title. 9 

§ 404. Publication by posting notices. — Where a trust 
deed provides for the posting of notices a specified time be- 
fore the sale, it is sufficient if they are put up early enough to 



6 Martin v. Paxson, 66 Mo. 260. 
See Butterfield v. Farnham, 19 
Minn. 85; Shellaber v. Farmers' 
Loan & Trust Co., 13 N. Y. 642. 

6 James v. Stull, 9 Barb. 482. 

7 Elliott v. Wood, 45 N. Y. 71; 
Centra] Gold Mining Co. v. Piatt, 
3 Daly, 263; Carpenter v. Black 
Hawk Gold Mining Co., 65 N. Y. 
43. 

8 Waller v. Arnold, 71 III. 350; 
Meacham v. Steele, 93 111. 135. See 
Thompson v. Commissioners, 79 N. 
Y. 54; Hoffman v. Anthony, 6R.I. 
282, 75 Am. Dec. 701 ; Warehime v. 
Carroll Co. Build. Assn., 44 Md. 
512; Sherwood v. Reade, 7 Hill, 
431; Lee v. Mason, 10 Mich. 403; 
Doyle v. Howard, 16 Mich. 261 ; 
Wood v. Lake, 62 Ala. 489; Hebert 
v. Bulte, 42 Mich. 489. A sale 



takes away the right of redemption 
and prevents a levy of execution 
upon land by force of the attach- 
ment. The money realized from 
the sale will be applied, according 
to the rights of the parties, as they 
existed before the property was 
converted into money: Douglass' 
Appeal, 48 Pa. St 223; Astor v. 
Miller, 2 Paige, 68; Bartlett v. 
Gale, 4 Paige, 503; Fry's Appeal, 76 
Pa. St. 82; Barber v. Cary, 11 
Barb. 549; De Wolf v. Murphy. 11 
R. I. 630. When the equity of re- 
demption is subject to a judgment 
lien, this must be satisfied before 
the owner of the equity is entitled 
to anything: Eddy v. Smith, 13 
Wend. 488; Hall v. Gould, 79 111. 
16. 

9 Enochs v. Miller, 60 Miss, 19. 



714 



THE LAW OF DEEDS. [CHAP. XVL 



remain for that time, and it is not requisite to insure the valid 
exercise of the power that they should have remained posted 
up during every day preceding the sale. "It was not the duty 
of the trustee," says Campbell, J., "to make daily and hourly 
observation at the three public places of the notices so as to 
insure their remaining posted. It is not true that the displace- 
ment of the posted notices by casualty or design would invali- 
date a sale under them, after they had been duly posted. The 
grantors in the deed of trust having prescribed notice by post- 
ing, must be held to have assumed the risk of the removal of 
some or all of the notices by accident or design. The trustee 
is the chosen agent of the grantor in a deed of trust, vested 
by him with the legal title to be by him conveyed to a pur- 
chaser at the sale to be made under the deed of trust; and 
when he has determined on a day of sale, and has posted the 
proper notices according to the deed of trust at the proper 
time, he may lawfully sell on the day designated, without re- 
gard to the fact that wind or rain, or some mischievous or 
evil-disposed person, may have removed one or all of the no- 
tices. Any other rule would invalidate most sales under deeds 
of trust which authorize a sale upon posted notices. It would 
place it in the power of mischievous or evil-minded persons to 
defeat every proposed sale under such deeds of trust. Any 
such rule is impracticable and impolitic. Titles would be so 
insecure under it as to forbid competition at such sales, and 
lead to the sacrifice of property." 1 The language used in the 
deed must receive a reasonable construction. On this ground 
the word "by" has been held to have been inserted by mistake 
for the word "or," where the provision was that notice might 
be given by publication in a newspaper "by posting up notices" 
in four places of the county.* 



l Graham v. Fitts, 53 Miss. 307, 
313. Sec Rice v. Brown, 77 III. 
549. 



* Watson v. Sherman, 84 111. 261 
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§ 405. Authority for the sale. — The notice should 
show by whose authority the sale is to be made. A power of 
sale provided that notice should be given of the time and 
place of sale "once in each of three successive weeks in two 
daily newspapers printed in the county." The mortgage was 
assigned, and the published notice failed to name the holder of 
the then equity of redemption, or the assignee himself, but 
stated the name of the mortgagor and mortgagee, and re- 
ferred to the book and page of the record, but was not signed 
by any one. The sale, on the essential ground that the notice 
was not signed, was held to be invalid. 8 In Michigan, it is held 
that if the mortgagor's name is not correctly given in the no- 
tice, a statutory foreclosure sale is invalid. 4 A notice which 
was not signed by anyone, and did not give the name of the 
mortgagor or mortgagee, nor refer correctly to the page of the 
book in which the mortgage was recorded, nor give the name 
of the auctioneer who was to conduct the sale, has been de- 
cided to be fatally defective. 5 But the validity of the notice 
is not affected by omitting to name subsequent mortgagees or 
the owners of the equity of redemption. 6 "It is no part of 
the duty of the mortgagee to state in his notice the names of 
those who have acquired an interest in the estate from the 
mortgagor since the mortgagee's title accrued." 7 And a deed 
by the mortgagee under a power signed in his own name but 
purporting to be in execution of the power contained in the 
mortgage, is a good execution of the power when the recitals 
in the deed are sufficient to show an intention of the grantor 
to convey in behalf of the mortgagor. 1 

•Roche v. Farnsworth, 106 Mass. Hun, 419; Candec v. Burke, 1 Hun, 

509. But see Fitzpatrick v. Fitz- 546. 

Patrick, 6 R. I. 64, 75 Am. Dec. 6 Learned v. Foster, 117 Mass. 

681. 365. 

* Lee v. Clary, 38 Mich. 223. 7 Dyer v. Shurtleff, 112 Mass. 

6 Hoffman v. Anthony, 6 R. I. 165, 170, 17 Am. Rep. 77. 

282, 75 Am. Dec. 701. See, also, » Payton v. McPhaul, 128 Ga. 510, 

Thompson v. Commissioners, 79 N. 11 Am. & Eng. Ann. Cas. 163. 
Y. 54; Bridenbecker v. Prescott, 3 
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§ 406. Designation of place of sale. — The place where 
the sale is to be made should be definitely specified. A notice 
of sale described the place of sale as "the courthouse in the city 
of St. Paul." The court said that while the notice was "cer- 
tainly more indefinite than is consistent with a due regard to 
the convenience of persons desiring to attend the sale, and 
with a proper consideration of the prejudice which might pos- 
sibly result to the mortgagor and other parties interested in the 
mortgaged property, still, as it cannot be said that the notice 
does not specify a place of sale (notwithstanding the specifi- 
cation is somewhat indefinite), and as no fraud or unfairness, 
or actual or probable injury is shown, we are of opinion that 
the notice cannot be held insufficient to uphold the sale." 8 
A deed of trust provided that the sale should be made at the 
"courthouse door." It was held that while the courthouse 
building was undergoing repair, a sale might be made at the 
door of a building which was in the meantime used as a 
courthouse, and such a sale would be upheld. 1 Where a trust 
deed provides that the sale shall take place at the courthouse 
of the county, and subsequently a new county is created, from 
a part of the old, and the new county contains the land de- 
scribed in the trust deed, the power is properly exercised by 
selling at the courthouse of the new county. 8 If a deed of 

•Golcher v. Brisbin, 20 Minn, well (Tex. Civ. App. June 20, 

453, 459, per Berry, J. So a notice 1894), 27 S. W. Rep. 795. 
stating the time and place of sale 8 Williams v. Pouns, 48 Tex. 141. 

as, "at the front door of the court- The trustee may in the exercise 

house, in the city of St, Paul, on of a reasonable discretion desig- 

Thursday, the tenth day of May, nate the place of the sale if it is 

1880," was held sufficiently definite not specified in the mortgage or 

in these particulars. deed of trust: Morris v. Virginia 

lHambright v. Brockman, 59 State Ins. Co., 90 Va. 370, 18 S. 

Mo. 52. If the sale is required to E. 843; Shurtz v. Johnson, 28 Gratt. 

be made at the county seat of a 657; Goodman v. Durant BIdg. 

certain county, and the county is Assn., 71 Miss. 310, 14 So. 146; 

subsequently divided, a sale had at Hess v. Dean, 66 Tex. 663, 2 S, 

the county seat of one of the new W. 727; Jenkins v. Daniel, 125 N. 

counties is invalid: Durrell v. Far- C. 161. 34 S. E. 239, 74 Am. St. 
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trust provides that a sale may be made at the north door of 
the courthouse, and the courthouse is subsequently destroyed, 
the sale, after such destruction, may be made on that portion 
of the ground that would have been in front of the court- 
house door, had the building remained in the condition in 
which it was at the execution of the deed. 8 But a sale is void 
where the notice of sale specifies the place of sale as "the front 
door of the courthouse" in a certain town, and there is no 
courthouse there, nor any place known by that name. 4 As a 
general rule it may be said that the place of sale should be 
so definitely described that one intending to bid will be able 
to find it. 6 In a Georgia case, recently decided, it appeared 
that the power in the mortgage provided for sale "before the 
court house door in the town of Isabelle, Ga." which place, at 
the time of execution of the mortgage, was the county seat 
of Worth county. At the time the power of sale was exer- 
cised, however, the county seat had been changed to Sylves- 
ter. It was held that the power of sale was properly exer- 
cised at the courthouse at Sylvester. The court says : "The 



Rep. 632; Davis v. O'Connell, 47 
So. 672. If the deed specifies the 
place of sale, it must be made 
there: Fry v. Old Dominion Bldg. 
Assn., 48 W. Va. 61, 35 S. E. 842; 
Chandler v. Peters (Tex. Civ. 
App.) 44 S. W. 867; Patterson v. 
Reynolds, 19 Ind. 148. Irregulari- 
ties do not nullify the sale but give 
the mortgagor the right to set 
it aside: Chace v. Morse, 189 
Mass. 559, 76 N. E. 142. Where 
the sale is to be made at the court 
house, it may be made at the new 
court house if the old is destroyed 
or abandoned: Napton v. Hurt, 70 
Mo. 497; Hambright v. Brockton, 
59 Mo. 252; Davis v. Hess, 103 Mo. 
31, 15 S. W. 324; Riggs v. Owen, 
120 Mo. 176, 25 S. W. 356; Snyder 



v. Chicago R. Co., 131 Mo. 568, 33 
S. W. 67; Boone v. Miller, 86 Tex. 
74, 23 S. W. 451; Alden v. Goldie, 
82 111. 581; Wilhelm v. Schmidt, 
84 111. 183; Johnson v. Cocks, 37 
Minn. 530, 35 N. W. 436; Payton 
v. McPhaul, 128 Ga. 510, 58 S. E. 
50. 

3 Chandler v. White, 84 111. 435; 
Waller v. Arnold, 71 111. 350. See 
Alden v. Goldie, 82 111. 581; Greg- 
ory v. Clarke, 75 111. 485; Wilhelm 
v. Schmidt, 84 111. 183; Hornby v. 
Cramer, 12 How. Pr. 490; Rice v. 
Brown, 77 111. 549. 

4 Bottineau v. ^Etna Life Ins. 
Co., 31 Minn. 125. 

6 McCammon v. R. Co., 103 
Mich. 104, 61 N. W. 273. 
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question is whether it was the intention of the parties that the 
sale should be made at the place for legal sales for Worth 
county, or whether it was the intention that the sale should 
be at the town of Isabella, without reference to whether legal 
sales were conducted at that place. A sale could never be 
had in strict compliance with the power, for the reason that 
at the date of the sale there was no courthouse door in the 
town of Isabella. It may be that the old building formerly 
used was still there, but it was no longer the courthouse of 
the county. It does not appear that the land was situated in 
the town of Isabella, nor is there anything to indicate wheth- 
er it was nearer the town of Isabella than to the city of Syl- 
vester. It would be a reasonable construction of the terms of 
the power that it was the intention of the parties that the 
sale should be held at the county site, rather than at the place 
which was no longer the place of holding sales for the county. 
The use of the word "courthouse" is significant. Isabella can 
be considered as simply descriptive of the place where the 
courthouse was situated, and not as the place designated for 
the sale. But the courthouse door is the place. The court- 
house door of Worth county was, at the date of sale, in Syl- 
vester. We think the power was properly executed by the 
sale at the courthouse door of Worth county, that is, in the 
city of Sylvester. 6 

§ 407. Designation of time of sale. — The same rule 
applying to the designation of the place of sale, applies also 
to the time of sale. They both must be definitely specified. 7 
But a notice of sale which omitted the year, stating that it 



«Payton v. McPhaul, 128 Ga. 510, 
58 S. E. 50, 11 Am. & Eng. Ann. 
Cas. 163. To the same effect see 
Alden v. Goldie, 82 111. 581; Wil- 
helm v. Schmidt, 84 III. 183 ; John- 
son v. Cocks, 37 Minn. 530, 35 N. 
W. 436; Snyder v. R. Co., 131 Mo. 



568, 33 S. W. 67; Williams v. 
Pouns, 48 Tex. 141. Compare 
Chandler v. White, 84 111. 435; 
Waller v. Arnold, 71 111. 350. 

7 Burnet v. Denniston, 6 Johns. 
Ch. 35. 
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would take place on the "28th of December next," was held to 
be good. 8 But where the year was mentioned and a mistake 
made, the sale being advertised to take place in February, 
1858, though it was intended to be made, and in fact was 
made, in 1859, the notice was held to be fatally defective. 9 
If the day advertised for a sale falls upon Sunday, it does not 
follow for this reason that the proceedings are void. 1 A 
notice of sale stated that it would be made on the 23rd of 
May, but subsequently the date, without the debtor's knowl- 
edge, was changed to the 25th. He attended at the place des- 
ignated at the time first stated, but the sale was not made un- 
til the latter day, and this sale the court decided void. 2 In a 
notice of sale it was stated that the sale would occur on Fri- 
day, the 17th. It happened that Friday was the 16th, and 
the correction was made on that day, but the proceedings, nev- 
ertheless, were held to be void. 8 In the absence of any pro- 
vision in the deed of trust as to the time, place, or terms of 
sale, and if there is no statute prescribing a specified mode of 
procedure, these matters are left to the discretion of the trus- 
tee, and the sale will be held valid if he fairly and honestly 
exercises that discretion. 4 Where there is nothing in the mort- 
gage to indicate what was the intention of the parties as to 
the time of sale, the sale should be on the regular sale day 
fixed by statute. 6 

§ 407a. Deed silent as to place of sale. — If the trust 
deed is silent as to the place of sale, it may be selected by the 



8 Gray v. Shaw, 14 Mo. 341. 

« Fenner v. Tucker, 6 R. I. 551. 

1 Sayles v. Smith, 12 Wend. 57, 
27 Am. Dec. 117; Westgate v. 
Handlin, 7 How. Pr. 372. 

a Dana v. Farrington, 4 Minn. 
433. 

'Wellman v. Lawrence, 15 Mass. 
326. 

4 Olcott v. Bynum, 17 Wall. 44, 



21 L. ed. 570. Under the statute 
of Minnesota, an omission to desig- 
nate the hour of sale does not nec- 
essarily make the sale invalid: 
Menard v. Crowe, 20 Minn. 448; 
Butterfield v. Furnham, 19 Minn. 
85. 

6 Garrett v. x Crawford, 128 Ga. 
519, 57 S. E. 792, 119 Am. St 
Rep. 398. 
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trustee, and either party not satisfied may apply to equity for 
instructions. 6 The only question to be considered is whether 
the trustee, in such a case, exercised the discretion vested m 
him fairly and prudently. 7 But where it is provided in a deed 
of trust that a sale should be made at the courthouse door, 
a sale is void which is made at the door of a building used by 
the commissioners' court and the county court, the commis- 
sioners, pursuant to the statute, having designated another 
place as the courthouse and place to hold court. 8 Where a 
trustee is authorized to sell at the "front door of the court- 
house/' the courthouse having three front doors, it was de- 
cided, in an action to set aside the deed, that inasmuch as 
there was nothing in the deed to indicate that the door at 
which the sale was made was not the door contemplated, and 
the sale having been fairly made in a public manner, the sale 
should not be declared void because made at a different door. 9 

§ 408. Erroneous statements. — The notice should cor- 
rectly state all matters of which it is the duty of the party sell- 
ing under the power to give notice. But it is not necessary that 
it should be dated, as the date will be taken to be the time 
when publication is first made. 1 So the fact that the date of 
the mortgage is given incorrectly in the notice of foreclosure 
sale and in all the papers subsequent thereto, does not render 
the foreclosure void. 2 Where there is no fraud, and the own- 
er of the land has not been prejudiced, a sale will not be in- 
validated by the fact that the attorney's fee stipulated tor in 
the mortgage has not been correctly stated; 8 nor will it be in- 

9 Morris v. Virginia State Ins. 168. See, also, Weybnrn v. Wat- 
Co., 90 Va. 370. kins, 90 Miss. 728, 44 So. 145 ; 

7 Shurtz v. Johnson, 28 Gratt. Bausemer v. Mace, 18 Ind. 27, 81 

657. Am. Dec. 344. 

8 Miller v. Boone, 86 Tex. 74. 2 McCardia v. Billings, 10 N. D. 

8 Martin v. Barth, 4 Col. App. 373, 87 N. W. 1008, 88 Am. St. 

646. Rep. 729. 

1 Ramsey v. Merriam, 6 Minn. 8 Swenson v. Halberg, 1 Fed. 
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validated by an error in the notice in the name of the mort- 
gagor, which is not misleading. 4 It was stated in a notice 
that the property would be sold for cash, at the courthouse 
door in a certain town, but the county was not mentioned, 
nor was it stated that the sale would be at public vendue to 
the highest bidder. These omissions, however, were not con- 
sidered as misleading. 6 But a statement that the property will 
be sold for default of three mortgages, when there are but 
two, the third affecting other land, is misleading, and will ren- 
der the sale irregular and void. 6 A recital, however, in gen- 
eral terms of a default is not subject to the objection of be- 
ing misleading, because it fails to state that all the notes but 
one have been paid. 7 Where the mortgagee acts in good faith, 
and it is usual and reasonable to require a deposit, a sale is 
not invalidated because a deposit was required, and this pre- 
vented a person from bidding. 8 While the notice should show 
that a default has occurred within the terms of the mortgage, 9 



Rep. 444. Trifling mistakes may 
be corrected in subsequent notices 
of sale: Hanison v. Kitterman, (S. 
D.) 121 N. W. 389. 

* Drake v. Rhodes, 155 Ala. 498, 
46 So. 769, 130 Am. St. Rep. 62. 
In that case the court says: "The 
mortgage was executed by A. P. J. 
Drake and his wife, C. A. Drake. 
The notice recites that it was ex- 
ecuted by A. P. J. Drake and C. A. 
Drake, and it is urged that, be- 
cause of this transposition of the 
initials of the said Drake, the no- 
tice is an absolute nullity, and that 
the sale had in pursuance of it did 
not operate to affect a foreclosure 
of the mortgage. The notice re- 
cites that the mortgage was given 
to F. M. Rhodes, and gives the date 
of the mortgage, and the record 
and page of record where it is re- 
corded in the probate office, to- 
Deeds. Vol. 3L— 46 



gether with the description of the 
lands as the same appears in the 
mortgage. Thus the mortgage un- 
der which the sale is advertised is 
definitely described, and the no- 
tice itself furnishes the means of 
correcting Ihe mistake made in 
transposing the initials of the 
mortgagor's name." 

6 Powers v. Kueckoff, 41 Mo. 425, 
97 Am. Dec 281. 

6 Burnett v. Denniston, 5 Johns. 
Ch. 35. And see Long v. Richards, 
170 Mass. 120, 48 N. E. 1083, 64 
Am. St. Rep. 281; Pearson v. 
Gooch, 69 N. H. 208, 40 Atl. 390. 

* Bush v. Sherman, 80 111. 160. 

8 Model Lodging House Assn. v. 
Boston, 114 Mass. 133; Pope v. 
Burrage, 115 Mass. 282; Goodale 
v. Wheeler, 11 N. H. 4% 

9 Bush v. Sherman, supra* 
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yet it has been held that this is not necessary, for the reason 
that the occurrence of the default is a necessary implication 
from the statement that the sale is made by virtue of the pow- 
er. 1 A mortgagor was not allowed to avoid a sale where the 
notice of sale fell on Sunday, and a new notice fixing a dif- 
ferent day for the sale, and claiming a different amount as due, 
was given.* When an adjournment of the sale is had to a 
future time, and the notice of it as published is for a dif- 
ferent date, the sale cannot be upheld. 8 It is not necessary to 
state the amount due for the payment of which the sale is to be 
made, unless this is required by statute, or is one of the terms 
of the deed. 4 And when the statute does require the statement 
of this fact, it is sufficient to give the amount claimed to be 
due at some prior date, and that the mortgagee claims that 
sum with interest thereon from that date. 5 So, also, it is suf- 
ficient to give data from which the amount due, can be com- 



1 Model Lodging House Assn. v. 
Boston, supra. And see Da Silva 
v. Turner, 166 Mass. 407, 44 N. E. 
532; Drake v. Rhodes, 155 Ala. 498, 
46 So. 769. 

8 Banning v. Armstrong, 7 Minn. 
46. 

» Miller v. Hull, 4 Denio, 104. 
See, also, on this subject, Hubbell 
v. Sibley, 50 N. Y. 468; Chandler 
v. Cook, 2 McAr. 176; O'Connell v. 
Kelly, 114 Mass. 97; Alden v. Wil- 
kins, 117 Mass. 216; Gray v. Shaw, 
14 Me. 341; Pope v. Burrage, su- 
pra; Hornby v. Cramer, 12 How. 
Pr. 490; King v. Bronson, 122 
Mass. 122; Fowle v. Merrill, 10 Al- 
len, 350; Cook v. Basley, 123 Mass. 
396; Donohue v. Chase, 130 Mass. 
137; Morton v. Hill, 118 Mass. 511. 

* Jenkins v. Pierce, 98 III. 646; 
Reedy v. Millizen, 155 III. 636, 40 
N. E. 1028. 



B Judd v. O'Brien, 21 N. Y. 186. 
See, also, Spencer v. Annon, 4 
Minn. 542; Fairman v. Peck, 87 
III. 156; Jencks v. Alexander, 11 
Paige, 619; Bailey v. Merritt, 7 
Minn. 159; Klock v. Cronkhite, 1 
Hill, 107; Butterfield v. Farnham, 
19 Minn. 85; Hamilton v. Lubukee, 
51 111. 415, 99 Am. Dec. 562; Ben- 
nett v. Healey, 6 Minn. 240; Bailey 
v. Merritt, 7 Minn. 159. The mort- 
gagee may waive the proceedings, 
and advertise over again, or may 
resort to a foreclosure suit in equi- 
ty, in case a mistake is made in 
the advertisement of such a char- 
acter as would cause a sale to be 
irregular or voidable: Atwater v. 
Kinnan, Har. (Mich.) 243. For 
a case where a sale was set aside 
for erroneous statements contained 
in the notice, see Wicks v. Wescott, 
59 Md 270. 
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puted. 6 Nor will a slight mistake as to the amount due, in- 
validate the sale where there is no bad faith nor fraud in- 
volved and no injury to the debtor. 7 

§ 408a. Sale under second deed erroneously referring 
to prior deed. — Where two trust deeds were executed by 
the same person for the same land, on the same day, and were 
both recorded in the same book of records, and the trustee 
attempted to sell under the second deed, but in his advertise- 
ment recited the wrong page of the record, so that apparently 
the sale was under the first deed, it was held that the trustees' 
deed, with knowledge of the facts, did not convey the legal 
title to the land, but merely an equity of redemption. 8 

§ 409. Description of the property. — The property to 
be sold under the power should be properly described.* But 
if the street number of the building has been changed since 
the execution of the mortgage, a notice describing the prop- 
erty as it is described in the mortgage is not defective, when 
it does not appear that the mortgagee had knowledge of the 
change, and when the mortgage does not give the number, 
it appearing only upon a plan referred to in the mortgage. 1 



6 See in this connection, Reedy 
v. Millizen, 155 111. 636, 40 N. E. 
1028; Trafton v. Cornell, 62 Minn. 
442, 64 N. W. 1148. 

» Kerfbot v. Billings, 160 111. 563, 
43 N. E. 804; Cook v. Foster, 96 
Mich. 610, 55 N. W. 1018; Rich- 
ardson v. Hedges, 150 Ind. 53, 49 
N. E. 822; Way v. Dyer, 176 Mass. 
448, 57 N. E, 678; Bowers v. 
Hechtman, 45 Minn. 238, 47 N. W. 
792. 

8 Freeman v. Moffitt, 119 Mo. 280. 

9 Richardson v. Hedges, 150 Ind. 
53, 49 N. E. 822; Carroll v. Hut- 
ton, 88 Md. 676, 41 Atl. 1081; 



Schoch v. Birdsall, 48 Minn. 441, 51 
N. W. 382; People's etc. Bank v. 
Wunderlich, 178 Mass. 453, 59 N. 
E. 1040, 86 Am. St. Rep. 493. An 
omission to describe the property is 
likewise fatal: Dela v. Stanwood, 
76 Miss. 613, 24 So. 973, . 71 Am. 
St. Rep. 536. 

1 Model Lodging House Assn. v. 
Boston, 114 Mass. 133. A descrip- 
tion of the property to be sold in 
the language of the mortgage is 
sufficient: Bell Silver and Copper 
Min. Co. v. First Nat. Bank of 
Butte, 156 U. S. 470. A power of 
sale is not exhausted by a sale 
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And the description of the property as "a certain lot of land, 
with the buildings and improvements thereon, situate in the 
northerly part of the city of Providence, being the lot of land 
numbered 10 (ten), on a plat of the land of Samuel Whel- 
den, surveyed and platted by H. F. Walling, July 7, 1845," 
the plat being recorded, has been held suffiicent. 2 Although the 
description may include the land sold, yet if it contains double 
the area of the property mortgaged, the sale will not be valid. 8 
So a sale has been held not to be a valid execution of a pow- 
er, where the advertisement for sale included in addition to 
lots covered by the mortgage, land originally encumbered, 
but which had been subsequently released, and over which the 



which does not convey the title 
owing to a misdescription of the 
land in the advertisement and 
deed: Lanier v. Mcintosh, 117 Mo. 
508, 38 Am. St. Rep. 676. 

8 Fitzpatrick v. Fitzpatrick, 6 R. . 
I. 64, 75 Am. Dec. 681. In Robin- 
son v. Amateur Assn., 14 S. C. 
148, it is said by McGowan, A. J.: 
"It is said again that the property 
was not sufficiently described to at- 
tract purchasers. It would seem to 
be a full answer to this that 
the advertisement described the 
premises in the identical terms by 
which they were described in the 
mortgage by the plaintiff himself, 
with the omission only of the 
words 'with the buildings thereon/ 
The land included whatever build- 
ings were on it, and the words 
'buildings thereon/ would have 
been mere surplusage, unless the 
omission was with a corrupt mo- 
tive, which is not charged." 

8 Fenner v. Tucker, 6 R. I. 551 ; 
Hoffman v. Anthony, 6 R. I. 282, 
75 Am. Dec. 701. The description 
should be of such certainty that 



the land can be identified: Rich- 
ardson v. Hedges, 150 Ind. 53, 49 
N. E. 822; Model Lodging House 
Assn. v. Boston, 114 Mass. 133; 
Colcord v. Bettinson, 131 Mass. 
233; Streeter v. Ilsley, 151 Mass. 
291, 23 N. E. 837; People's Sav. 
Bank v. Wunderlich, 178.Mass. 453, 
59 N. E. 1040, 86 Am! St Rep. 
493; Loveland v. Clark, 11 Colo. 
265, 18 Pac. 544; White v. Mal- 
colm, 15 Md. 529; Stevens v. Bond, 
44 Md. 506; Dickerson v. Small, 
64 Md. 395, 1 At!. 870; Mahoney v. 
Mackubin, 52 Md. 357; Carroll v. 
Hutton, 88 Md. 676, 41 Atl. 1081; 
Yale v. Stevenson, 58 Mich. 337, 
25 N. W. 488; Stephenson v. Janu- 
ary, 49 Mo. 465; Noland v. Lee's 
Summit Bank, 129 Mo. 57, 31 S. 
W. 341; Johnson v. Cocks, 37 
Minn. 530, 35 N. W. 436; Schoch 
v. Birdsall, 48 Minn. 441, 51 N. W. 
436; Sexton v. Appleyard, 34 Wis. 
235; Fitzpatrick v. Fitzpatrick, 6 
R. I. 64, 75 Am. Dec. 681; Bell Sil- 
ver etc. Min. Co. v. Butte First 
Nat. Bank, 156 U. S. 470, 39 L. ed. 
497, 15 S. Ct 440. 
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mortgagee had no power of sale. 4 In New York, under the 
statute, a notice was required to state the date of the mort- 
gage, and where it was recorded. It was held that the place 
where the mortgage was recorded was sufficiently specified by 
mentioning the clerk's office and the date of record, though 
it erroneously stated the number of the book in which the 
mortgage was recorded. 5 The notice sufficiently describes the 
property, if it follows the description of the property by metes 
and bounds contained in the mortgage, and refers by book and 
page to the registry of deeds, and by book and page to a plan 
recorded in the office of the superintendent of public land. 6 



4 People's Sav. Bank v. Wunder- 
Hch, 178 Mass. 453, 59 N. E. 1040, 
86 Am. St. Rep. 493. 

5 Judd v. O'Brien, 21 N. Y. 186. 
Said Denio, J : "If there had been 
no reference to the number and 
page of the book, but only a state- 
ment of the time of recording in 
the proper clerk's office, I think 
there would have been a substan- 
tial compliance with the require- 
ment of the statute. Conveyances 
are required to be recorded in the 
order of time of delivery to the 
clerk for record : 1 Rev. Stats. 760, 
§ 24. A person being thus informed 
of the place in the series of re- 
corded mortgages, where the one 
of which he is in quest might be 
found, would never be at a loss 
in laying his hand on it. This 
would not be a sufficient answer if 
the act had required the volume 
and page to be stated; but it is not 
so precise in its requirements. The 
place where recorded would be suf- 
ficiently indicated by naming the 
office and the date of the record, 
and possibly by the mention of the 
office alone. But here is a posi- 
tive error, and the question is 



whether it is one calculated to mis- 
lead; or rather, whether the notice, 
considering the error which entered 
into it, fails to accomplish the ob- 
ject intended by the statute. We 
think it does not. There being no 
book in the office of as high a num- 
ber as the one mentioned, an in- 
quirer would immediately recur to 
the other test of locality, the date, 
and could not fail immediately to 
find the record. The case is with- 
in the maxim falsa demonstratio 
non nocet" The notice should de- 
scribe the mortgage to be fore- 
closed sufficiently to identify it: 
Clifford v. Tomlinson, 62 Minn. 
195, 64 N. W. 381. See, also, 
Brown v. Burney, 128 Mich. 205, 
87 N. W. 221; Baker v. Cunning- 
ham, 162 Mo. 134, 62 S. W. 445, 
85 Am. St. Rep. 490; McCardia v. 
Billings, 10 N. D. 373, 87 N. W. 
1008, 88 Am. St. Rep. 729; Mc- 
Cammon v. R. Co., 103 Mich. 104, 
61 N. W. 273 ; Peaslee v. Ridgway, 
82 Minn. 288, 84 N. W. 1024. 

6 Stickney v. Evans, 127 Mass. 
202. See, also, Jackson v. Harris, 
3 Cowen, 241; Hoffman v. An- 
thony, 6 R. I. 282, 75 Am. Dec. 
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The objection that the precise parcel to be sold is not desig- 
nated, cannot be made to a notice which states that the prem- 
ises will be sold, "or so much thereof as may be necessary." 
A notice of this kind is in the usual and proper form. 7 A 
failure to describe the improvements on the property is not or- 
dinarily fatal. 8 

§ 410. Sales to bona fide purchasers. — A bona fide pur- 
chaser is entitled to the same protection as if he had purchased 
at a sale under a decree of foreclosure. 9 A purchaser without 
notice will obtain a good title when the record shows the mort- 
gage to be valid. 1 A bona fide purchaser will be protected al- 
though the mortgage has been paid, when it is not discharged 
of record. 2 If an agreement is made between the owner of 



701 ; Rathbone v. Clark, 9 Abb. Pr. 
66, n.; Marsh v. Morton, 75 111. 
621; Callaghan v. O'Brien, 136 
Mass. 378; Colcord v. Bettinson, 
131 Mass. 233. 

7 Snyder v. Hemmingway, 47 
Mich. 549. 

8 Brown v. Wentworth, 181 
Mass. 49, 62 N. E. 984; Austin v. 
Hatch, 159 Mass. 198, 34 N. E. 95. 

9 Slee v. Manhattan Co., 1 Paige, 
48; Jackson v. Henry, 10 Johns. 
185, 6 Am. Dec. 328. The title ob- 
tained at the sale is the equitable 
interest of the mortgagee, and if 
there be no redemption the legal 
title of the mortgagor, and the title 
then becomes as absolute as if the 
mortgage had at its date been a 
deed : Hokanson v. Gunderson, 54 
Minn. 499, 40 Am. St. Rep. 354. 
In Matthews v. Nefsy, 13 Wyo. 
458, 81 Pac. 305, 110 Am. St. Rep. 
1020, it was held that on collateral 
attack, in action at law, it will be 
presumed that the requirements of 
the mortgage and of the statute re- 



specting notice of sale under which 
a sale was affected and a deed 
made, have been complied with and 
that all the proceedings have been 
regular. See in this connection 
Shea v. Ballard, 61 W. Va. 255, 
56 S. E. 472, 123 Am. St. Rep. 981 ; 
Hewitt v. Price, 204 Mo. 31, 102 
S. W. 647, 120 Am. St. Rep. 681. 

*Ledyard v. Chapin, 6 Ind. 320; 
Cameron v. Irwin, 5 Hill, 272; 
Wade v. Harper, 3 Yerg. 383; 
Warner v. Blakeman, 36 Barb. 501 ; 
Penny v. Cook, 19 Iowa, 538. 

2 Merchant v. Woods, 27 Minn. 
396 ; Warner v. Blakeman, 36 Barb. 
501; Garrett v. Crawford, 128 Ga. 
519, 57 S. E. 792, 119 Am. St. Rep. 
398. In the former case, the court, 
per Cornell, J., said: "The statu- 
tory provisions relating to record- 
ing conveyances of any estate or 
interest in real estate by which the 
title may be affected, are especially 
designed for the benefit and pro- 
tection of parties dealing in that 
kind of property. The leading oh- 
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the land which has been sold under a deed of trust and the 
purchaser at the sale, that the latter will reconvey the premises 
to the former, when a debt due to such purchaser is discharged 
from the rents, and such purchaser subsequently conveys the 



jcct is to provide full, truthful, and 
reliable information respecting ti- 
tles, easily accessible to all, and up- 
on which anyone may safely act 
in making a purchase when he has 
no knowledge or notice of any fact 
sufficient to put him upon inquiry, 
or to excite suspicion as to the full- 
ness or accuracy of the record ti- 
tle: Wade on Law of Notice, § 96. 
To this end, every such conveyance 
by deed, mortgage, or otherwise, is 
required to be recorded in the of- 
fice of the register of deeds of the 
county where the real estate is sit- 
uated, and if not, it is declared to 
be void as against any subsequent 
purchaser of the same in good faith 
and for a valuable consideration, 
whose conveyance in whatever 
form is first duly recorded: Geu. 
Stats. 1878, ch. 40, § 21. Within 
the meaning of this section, a re- 
lease by a mortgagee of his interest 
and L~ f ate in mortgaged premises, 
whether lone by an entry on the 
margin oi the record, by a certifi- 
cate of discharge as authorized by 
section 36, or by a decree of court 
under section 37, is a conveyance, 
as that term is defined by section 
26. Such was the ruling of this 
court in Palmer v. Bates, 22 Minn. 
532, where it was also held that an 
unrecorded release of a portion of 
the mortgaged premises was of no 
avail as against an innocent pur- 
chaser for value, acquiring title un- 
der a statutory foreclosure by ad- 
vertisement of the mortgage upon 



the entire tract, and a certificate 
of sale duly executed and recorded 
with the usual affidavits of sale and 
publication of the foreclosure no- 
tice. In the case at bar, the fore- 
closure proceedings under which 
defendant claims title were had in 
strict conformity with the require- 
ments of statute, and without ob- 
jections from any source. The 
foreclosure notice was duly pub- 
lished, the mortgage was undis- 
charged of record, and it and the 
note, for default in the payment of 
which the foreclosure was had-, 
both purported upon their face to 
be unsatisfied, and were so held by 
the mortgagee at the time, of which 
facts the defendant had knowledge 
prior to his purchase. The cer- 
tificate of sale and the affidavits of 
publication and sale were duly 
made and recorded, and it is not 
questioned that the defendant in en- 
tire good faith bought and paid a 
valuable consideration for the prop- 
erty, which was vacant and unoc- 
cupied at the time. In view of 
these facts it is difficult to distin- 
guish the present case in principle 
from that decided in Palmer v. 
Bates, supra. The additional fact 
which exists in this case, but did 
not in that, that the whole mort- 
gage debt was paid prior to the 
foreclosure, is only important as 
showing the extent of the relin- 
quishment of the mortgage securi- 
ty as between the parties thereto 
and their assigns; but it does not 
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property to another who has bought without notice of this 
agreement, 'paid a substantial part of the purchase money in 
cash, and given his negotiable promissory notes for the re- 
mainder, the agreement for a reconveyance cannot be en- 
forced against such subsequent grantee.* But a purchaser can- 



affect the question as to the effect 
of such relinquishment against 
third parties, having no notice 
thereof, actual or constructive. As 
between the former, such payment 
would operate to extinguish the en- 
tire mortgage, and all rights under 
it, and would equitably entitle the 
mortgagor or the holder of the 
equity of redemption to a deed of 
release from the mortgage, releas- 
ing and relinquishing all his inter- 
est and rights under the mortgage. 
But no greater effect could be giv- 
en to such a payment than would 
be accorded to a full deed of re- 
lease, founded upon any valuable 
consideration, covering and relin- 
quishing all the rights of the mort- 
gagee under his mortgage. If such 
a release, unrecorded, would be 
ineffectual to defeat the title of an 
innocent purchaser without notice, 
acquired under subsequent and ap- 
parently valid foreclosure of the 
mortgage, clearly a payment of the 
mortgage debt, unaccompanied by 
any written release whatever, would 
be equally ineffectual under like 
circumstances. The invalidity un- 
der the registry laws of such an 
unrecorded release as respects the 
rights of such a purchaser, follows 
as a logical sequence from the de- 
cision in Palmer v. Bates, supra 
Though the release in that case 
only covered a part of the mort- 
gaged premises, the decision was 



not put upon that ground, but upon 
the ground that the statute makes 
every unrecorded instrument of 
that character, without regard to 
the extent of the interest released, 
void as against any purchaser in 
good faith and for a valuable con- 
sideration, whose conveyance is 
first duly recorded. The principle, 
and the reason for it, is this: 
Whenever the lien of a recorded 
mortgage containing a power of 
sale is, in fact, discharged, in whole 
or in part, by payment or other- 
wise, the law makes it the duty 
of the mortgagor or the holder of 
the equity of redemption, as be- 
tween him and third parties having 
no notice thereof, to procure the 
evidence of the discharge to be 
properly put upon record. A fail- 
ure so to do leaves the mortgage 
apparently a subsisting security, and 
the mortgagee apparently still 
clothed with the authority origi- 
nally conferred by the power; and 
if, in the exercise of such appar- 
ent authority, a foreclosure is reg- 
ularly had, and a sale is effected 
upon the faith of the appearances, 
the innocent purchaser will be pro- 
tected in his title, if first record- 
ed, as against the party through 
whose fault and negligence the ap- 
parently valid foreclosure and sale 
were rendered possible." 
•Digby v. Jones, 67 Mo. 10*. 
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not acquire a valid title when he is fully aware of any fraud 
or unfair dealing in the sale.* A purchaser under a deed of 
trust, who is also a beneficiary under it, is not made a trustee 
of the property by a remark casually made that he wished 
to purchase the property only for the purpose of securing his 
debt, and that when he was paid he intended to reconvey the 
property thus purchased. 5 It may be presumed from the lapse 
of time and acquiescence in the possession taken by the pur- 
chaser, that a sale under a power was regular, and that due 
notice, as required by the power, was given. 6 So where the 
statute requires that the appointment of a substituted trustee 
shall be recorded, it is held that a sale made by an original 
trustee is not thereby rendered invalid when such sale is made 
in accordance with the terms of the trust deed prior to the 
filing for record of his appointment as trustee, on the ground 



* Mann v. Best, 62 Mo. 491 ; Jack- 
son v. Crafts, 18 Johns. 110. Al- 
though an owner might on account 
of irregularities have a sale set 
aside, still if he, with full knowl- 
edge of these irregularities, stands 
by and sees the purchaser sell the 
property to a third person without 
notice, and, interposing no objec- 
tion, allows such third person to 
pay out his money, and expend 
money in improvements, the sec- 
ond purchaser will be protected 
against any claim by the former 
owner: Jenkins v. Pierce, 98 I1L 
646. See, also, Hosmer v. Camp- 
bell, 98 111. 572; Jackson v. Dom- 
inick, 14 Johns. 435; Jackson v. 
Henry, 10 Johns. 185, 6 Am. Dec. 
328; Elliott v. Wood, 53 Barb. 285; 
Hoit v. Russell, 56 N. H. 559. 

* Mansur v. Willard, 57 Mo. 347. 
Where there is no provision that 



the whole debt shall become due 
upon the payment of a part, and 
the property is sold to satisfy one 
installment before the others be- 
come due, any surplus remaining in 
the hands of the trustee is subject 
to the same lien to which the land 
was subject: Standish v. Vosberg^ 
27 Minn. 175; Huffard v. Gottberg' 
54 Mo. 271 ; Fowler v. Johnson, 26 
Minn. 338. And see Beard v. Fitz- 
gerald, 105 Mass. 134; Princeton 
Loan & Trust Co. v. Munson, 60 
111. 371 ; Fielder v. Varner, 45 Ala. 
429; Heath v. Hall, 60 111. 344; 
Shermer v. Merrill, 33 Mich. 284; 
Koester v. Burke, 81 111. 436; Flow- 
er v. Ellwood, 66 HI. 438; Herring- 
ton v. McCollum, 73 III. 476; Sto- 
ever v. Stoever, 9 Serg. & R. 434; 
Bailey v. Merritt, 7 Minn. 159; 
Russell v. Duflon, 4 Lans. 399. 
6 Simson v. Eckstein, 22 CaL 580. 



730 



THE LAW OF DEEDS. [CHAP. XVI. 



that the statute should not be construed as including original 
trustees. 7 

§ 411. Sale should be beneficial to debtor.— It is the 

duty of the trustee under a deed of trust to cause the sale of the 
property to result as beneficially to the debtor as possible: The 
trustee should exercise a sound discretion, and when the land 
will sell as a whole for a larger price than it would bring if sold 
in parcels, he should pursue the former course. 8 But if the 
property can readily be divided into lots, and will bring more 
by such division, or if the debt will be satisfied by a sale of a 
part of the property, the trustee should be guided by these con- 
siderations, and if he fails to do so, the party injured may have 
the sale set aside. 9 But still it remains generally true that a 
mortgagee is not compelled to sell in parcels for the purpose 
of obtaining a better price. 1 But it is to be remembered that 
where a trustee is authorized to sell the premises without di- 
vision, or in parcels, as he should think best, his discretion in 
this respect is not arbitrary, and a sale in gross will be set 
aside when it is clearly manifest that a better price would 

'Searles v. Kelley etc. Co., 88 lor's Heirs v. Elliott, 32 Mo. 172; 

Miss. 228, 8 L.R.A.(N.S.) 491, 40 Gray v. Shaw, 14 Mo. 341; Goode 

So. 484. v. Comfort, 39 Mo. 313. 

8 Singleton v. Scott, 11 Iowa^ 1 Adams v. Scott, 7 Week. Rep. 

589; Carter v. Abshire, 48 Mo. 300 ; 213. See Charter v. Stevens, 3 

Terry v. Fitzgerald, 32 Gratt. 843. Denio, 33, 45 Am. Dec. 444; Grover 

In the absence of a provision in v. Fox, 36 Mich. 461; Rowley v. 

the trust deed requiring the trustee Brown, 1 Binn. 61 ; Kline v. Vogel, 

to sell the property in parcels and 11 Mo. App. 211; Chesley v. Ches- 

not in bulk, he may sell in bulk: ley, 49 Mo. 540; Samrall v. Chaf- 

Benton etc Co. v. Zeitler, 182 Mo. fin, 48 Mo. 402; Clark v. Stillson, 

251, 70 L.R.A. 94. The trustee is 36 Mich. 482; German Bank v. 

bound simply to use all reasonable Stumpf, 73 Mo. 311: Larzelere v. 

efforts to obtain the highest pos- Starkweather, 38 Mich. 96. The 

sible price and to prevent a sacri- trustee is vested with discretion to 

fice : Stevenson v. Dana, 166 Mass. sell in the manner which will bring 

163, 44 N. E. 128. the highest price and a sale of the 

•Tatum v. Holliday, 59 Mo. 422; property as a whole will not be set 

Olcott v. Bynum, 17 Wall. 44; Tay- aside simply because it was not 
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have been obtained if the land had been sold in parcels. 2 
Where a statute requires a sale of the property in parcels, 
and anyone having an interest in the equity of redemption asks 
for a sale in parcels, and offers in good faith, for a part of the 
property that may conveniently be sold separately, an amount 
sufficient to pay the mortgage debt and expenses, the mort- 
gagee is not justified in selling the entire property in one lot. 8 
It is usual to insert in a mortgage a clause that upon default 
in the payment of interest or any installment of the principal, 
the whole of the debt shall become due and payable. But it 
seems that even when a clause of this nature is not inserted, 
the whole mortgaged estate may, upon default in the payment 
of an installment of interest or principal, be sold, if the whole 
would be greatly impaired by the sale of a part.* In order 
to set a sale aside because the property was not sold in par- 
cels, it must appear that the rights of the debtor were sac- 
rificed, or that there was fraud or unfairness. 5 Where a trus- 
tee agreed at the sale with the owner of the equity to postpone 
the sale for one hour, until the latter could give the trustee a 
certified check sufficient to pay the whole encumbrance, but the 

sold in parcels: Lazarus v. Caesar, 21 L. ed. 570; Salmon v. Clagett, 

157 Ma 199, 57 S. W. 751. And 3 Bland. 125; Pope v. Durant, 26 

see Kerf oot v. Billings, 160 111. 563, Iowa, 233; Cox v. Wheeler, 7 

43 N. E. 804. See, also, in this Paige, 248; Barber v. Cary, 11 Barb, 

connection, Clark v. Kraker, 51 549; McLean v. Presley, 56 Ala. 

Minn. 444, 53 N. W. 706. And see 211; Wilmer v. Atlanta & Rich- 

as to where sale was wrongly made mond Air Line R. R. Co., 2 Woods, 

in parcels and not in mass being 447; Fowler v. Johnson, 26 Minn, 

an irregularity: Middlesex Banking 338; Johnson v. Williams, 4 Minn. 

Co. v. Lester, 7 S. D. 333, 64 N. 260; Standish v. Vosberg, 27 Minn.; 

W. 168. 175; Bunce v. Reed, 16 Barb. 347. 

2 Cassidy v. Cook, 99 111. 385. * Gillespie v. Smith, 29 111. 473, 

8 Ellsworth v. Lockwood, 42 N. 81 Am. Dec. 328; Benkendorf v. 

Y. 89. See, also, Slater v. Max- Vincenz, 52 Mo. 441; Shine v. Hill, 

well, 6 Wall. 268; Wells v. Wells, 23 Iowa, 264; Ingle v. Jones, 43 

47 Barb. 416; Griswold v. Fowler, Iowa, 286; Chesley v. Chesley, 54 

24 Barb. 135; Lalor v. McCarthy, Mo. 347; Fairman v. Peck, 87 111. 

24 Minn. 417. 156. 
*01cott v. Bynum, 17 Wall. 44, 
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trustee, instead of waiting, sold, the land within the hour for 
less than that sum, it was held that the sale should be annulled 
for fraud. 5 

§ 412. Sale for cash. — When the mortgagee has the 
power to sell for cash or on credit, in his discretion, he must 
exercise this discretion, not for his own interest merely, but 
for the benefit of all concerned. 7 Nobody can object if the 
mortgagee in making the sale takes the risk of the payment 
of the purchase money upon himself, for this course enables 
him to make a better sale, and he may give credit for so 
much as would come to him, notwithstanding that the deed 
provides a sale for cash. 8 The sale may be for cash, when 
the terms of sale are not provided for by the power. 9 Sub- 
stantial compliance with the requirement that a sale shall be 
for cash is all that is requisite, and a sale cannot be objected to, 
if the mortgagor has not been injured, when there has not 
been a literal compliance with such requirement. 1 Thus, 
under a power to sell "for cash" a sale is valid if made to one 
who gives his check for the price bid, which would have been 
paid if presented for payment. 2 A defect in the conduct of the 



« Ventres v. Cobb, 105 111. 33. 

?Markey v. Langley, 92 U. S. 
142, 23 L. ed. 701. Where the 
mortgagee is authorized to sell only 
for cash, and he accepts notes from 
the purchaser, if the notes subse- 
quently become worthless he is li- 
able to the mortgagor for the 
amount over that due him: Tomp- 
kins v. Drennen, 56 Fed. Rep. 694, 

6 C. C. A. 83. 

BStrother v. Law, 54 III 413; 
Crenshaw y. Seigfried, 24 Gratt. 
272; Bailey v. JEtna Ins. Co., 10 
Allen, 286; Parker v. Banks, 79 N. 
C. 480; Davey v. Durrant, 1 De 
Gex & J. 535. See Cox v. Wheeler, 

7 Paige, 248; Thurlow v. Macke- 



son, Law R. 4 Q. B. 97; Muhlig v. 
Fiske, 131 Mass. 110; Stanford v. 
Andrews, 12 Heisk. 664; Powell v. 
Hopkins, 38 Md. 1. See, also, Mar- 
lin v. Sawyer, (Tenn.) 57 S. W. 
416; Ivey v. New South etc. Assn., 
103 Ga. 585, 30 S. E. 540. 

^Olcott v. Bynum, 17 Wall. 44, 
21 L. ed. 570. 

^allinger v. Bourland, 87 111. 
513, 29 Am. Rep. 69. See Wood 
v. Krebs, 33 Gratt. 685; Johnson 
v. Watson, 87 111. 335; Fall River 
Savings Bank v. Sullivan, 131 Mass. 
537. 

2 McConneaughey r. Bogardus, 
106 I1L 32L 
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sale may be cured by the mortgagor's acquiescence. 3 If the 
sale is made for cash, the purchaser is not entitled to a deed 
without tender of the price bid. 4 

§ 413. Trustee's presence at sale. — A special confi- 
dence is reposed in the trustee as to all duties which are not 
mechanical or ministerial; 5 and hence, he should be person- 
ally present at the sale, and a sale may be vitiated by the fact 
of his absence. 6 But where there are two trustees, and either 
has power to sell on default, if both join in the preliminary 
proceedings, it is sufficient if the sale be attended by but one. 7 
But if the trustee is present at the sale and controls it, he may, 
if he desires, employ an auctioneer to effect the sale. 8 But 



•Markey v. Langley, 92 U. S. 
142, 23 L. ed. 701; Olcott v. By- 
num, 17 Wall. 44, 21 L. ed. 570; 
Taylor v. Chowning, 3 Leigh, 654. 
But see Sloan v. Frothingham, 65 
Ala. 593. Suits may be brought 
by different claimants of the sur- 
plus money to determine their re- 
spective rights, against the mort- 
gagee for money had and received: 
Cope v. Wheeler, 41 N. Y. 303; 
Webster v. Singley, 53 Ala. 208, 25 
Am. Rep. 609; Matthews v. Dur- 
yee, 45 Barb. 69; Cook v. Basley, 
123 Mass. 396; Bevier v. Schoon- 
maker, 29 How. Pr. 411. Or by a 
bill of interpleader he may bring 
the claimants into court: Bevier v. 
Schoonmaker, supra; Bleeker v. 
Graham, 2 Edw. Ch. 647; People 
v. Ulster Com. Pleas, 18 Wend. 628. 
A cestui que trust who bids more 
than sufficient to pay the debt, is 
legally bound for the balance of his 
bid, and after his death the claim 
may be enforced against his per- 
sonal representatives: Laughlin v. 
Heer, 89 111. 119. And see Skilton 



v. Roberts, 129 Mass. 306; Andrews 
v. Fiske, 101 Mass. 422; O'Connell 
v. Kelly, 114 Mass. 97; Morton v. 
Hall, 118 Mass. 511 ; Story v. Ham- 
ilton, 20 Hun, 33; Mathison v. 
Clark, 25 Law J. Ch„ N. S., 29; 
Alden v. Wilkins, 117 Mass. 216; 
Winslow v. McCall, 32 Barb. 241. 

4 See in this connection, Dwelle 
v. Blackshear, 115 Ga. 679, 42 S. E. 
49. And see, also, McKarsie v. 
Citizens' etc. Assn., (Tenn.) 53 S. 
W. 1007. 

6 Bales v. Perry, 51 Mo. 449. 
6 Landrum v. Union Bank of 

Mo., 63 Mo. 48; Grover v. Hale, 
107 111. 638; Brickenkamp v. Rees, 
69 Mo. 426; Singer Mfg. Co. v. 
Chalmers, 2 Utah, 542; Graham v. 
King, 50 Mo. 22, 11 Am. Rep. 401; 
Vail v. Jacobs, 62 Mo. 130; Mor- 
ris v. Virginia State Ins Co., 90 
Va. 370. 

7 Weld v. Rees, 48 III. 428. 

8 Kennedy v. Dunn, 58 Cal. 339 ; 
Taylor v. Hopkins, 40 111. 442; 
McPherson v. Sanborn, 88 111. 150; 
Palmer v. Young, 96 Ga. 246, 22 
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in respect to a mortgagee, it is not essential that he should be 
personally present, but "he may appoint an attorney to conduct 
the sale, and he ratifies his acts by tlie subsequent execution 
of the deed. 9 If, by the terms of the trust deed, the trustee 
is entitled to commission and expenses, he is entitled to his 
commission and to reasonable counsel fees necessarily paid 
by him in execution of the trust after advertisement of the 
property for sale, caused by the debtor's default, although a 
junior lienholder pays the debt and the sale is not actually 
made. 1 Under some statutes, the sale may be made under a 
mortgage, by the sheriff or deputy sheriff. 8 

§ 414. Power to adjourn sale. — If a sale is open and 
fair, and the terms of the power have been complied with, the 
mortgagee or trustee has performed his duty, and the objec- 
tion cannot be made that a larger price might have been se- 
cured by a postponement. 8 But the mortgagee has power, if 
he exercises his discretion reasonably, to postpone the sale to 
some future time. 4 If no bidders are present the sale should 
be adjourned, and if, in such a case, the auctioneer bids off the 



S. E. 928, 51 Am. St Rep. 130; 
Learned v. Geer, 139 Mass. 31, 29 
N. E. 215. See, also, Cox v. Mort- 
gage Co., (Miss.) 40 So. 739; 
Stockwell v. Barnum, 7 Cal. App. 
413, 94 Pac 400. That the mort- 
gagee may employ an auctioneer to 
make sale in his absence, see Pal- 
mer v. Young, 96 Ga. 246, 22 S. E. 
928, 51 Am. St Rep. 136. The fail- 
ure of the trustee to indorse on 
the note the amount bid by the 
payee, is immaterial: Riggs v. 
Owen, 120 Mo. 176. 

9 McHany v. Schenck, 88 111. 357; 
Fogarty v. Sawyer, 23 Cal. 570; 
Munn v. Burges, 70 III. 604; Park- 
er v. Banks, 79 N. C. 480. See Pal- 
mer v. Hendrie, 28 Beav. 341 ; Wat- 



son v. Sherman, 24 III 326; Hub- 
bard v. Jarrell, 23 Md. 66; Crans- 
ton v. Crane, 97 Mass. 459, 93 Am. 
Dec. 106. 

1 Cannon v. McCape, 114 N. C. 
580. 

2 See in this connection Watson 
v. Lynch, 127 Mich. 365, 86 N. 
W. 870; Stacy v. Smith, 9 S. D. 
137, 68 N. W. 198; Clark v. Mit- 
chell, 81 Minn. 438, 84 N. W. 327. 

•Franklin v. Greene, 2 Allen, 
519; Davey v. Durant, 1 De Gex & 
J. 535. 

4 Richards v. Holmes, 18 How. 
143, 15 L. ed. 304; Tinkorn v. Pur- 
dy, 5 Johns, 345; Hosmer v. Sar- 
gent, 8 Allen, 97, 85 Am. Dec. 683; 
Warren v. Leland, 9 Mass, 265. 
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property for the mortgagee the sale is void. 5 It is not neces- 
sary that the notice of the adjournment should be as full and 
specific as the original. 6 The general rule, in case of an ad- 
journment, is that it is not necessary to publish a new notice 
for the same length of time that the original was published. 7 
In Illinois, however, it was held that when a trustee adjourns 
a sale, a new notice for the same time as originally required 
must be given. 8 A sale will be void, if made before the time 
fixed in the notice of adjournment. 9 It is usual to allow a 
purchaser a certain time to examine the title, and time, in this 
case, is not generally regarded as being of the essence of the 
contract. 1 

§ 415. Release of parcel from mortgage. — If a parcel 
of land covered by a mortgage is released from the operation 
of the mortgage, the right to sell the rest of the mortgaged 
premises under a power of sale is not affected by such release. 1 
And, where the land has, after the execution of the mortgage, 
been subdivided by the mortgagor into parcels, without the 
mortgagee's concurrence, and the parties have joined in ob- 
taining the release of a parcel, the rest being left in distinct 
parcels, the sale is not void if made in parcels. 3 



* Campbell v. Swan, 48 Barb. 109. 
See Thompson v. Heywood, 129 
Mass. 401; Vail v. Jacobs, 62 Mo. 
130; Meyer v. Jefferson Ins. Co., 
5 Mo. App. 245 ; Johnston v. Eason, 
3 Ired. Eq. 336. 

6 Dexter v. Shepard, 117 Mass. 
480; Way v. Dyer, 176 Mass. 448, 
57 N. E. 678; Marcus v. Collamore, 
168 Mass. 56, 46 N. E. 432; Stev- 
enson v. Dana, 166 Mass. 163, 44 
N. E. 128. 

7 Bennett v. Brundage, 8 Minn. 
432; Jackson v. Clark, 7 Johns. 
217; Westgate v. Handlin, 7 How. 



Pr. 372; Dana v. Farrington, 4 
Minn. 433; Sayles v Smith, 12 
Wend. 57, 27 Am. Dec. 117. See 
Allen v. Cole, 9 N. J. Eq. (1 
Stockt.) 286, 59 Am. Dec. 416; 
Hosmer v. Sargent, 8 Allen, 97, 85 
Am. Dec. 683; Stearns v. Welsh, 
7 Hun, 676. 

•Thornton v. Boyden, 31 111. 200; 
Griffin v. Marine Co. of Chicago, 
52 111. 130. 

9 Miller v. Hull, 4 Denio, 104. 

1 Hobson v. Bell, 2 Beav. 17. . 

8 Durm v. Fish, 46 Mich. 312. 

s Durm v. Fish, supra. 
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§ 416. Requirement of deposit. — The trustee has the 
power to require a reasonable deposit at the time of the sale, 
and, if the deposit required is not unreasonably large, and the 
purchaser has not the money to make the deposit, and does not 
ask for a delay, the property may be put up for sale again. 4 
But a sale will not be upheld if, against the remonstrance of 
the persons who attend the sale, the whole amount of the pur- 
chase money is required to be paid at the time of the sale, or 
within an hour thereafter. 6 

§ 417. Right of mortgagee to purchase. — The general 
rule is, that unless the instrument confers the power of pur- 
chasing upon the mortgagee, 6 he is not allowed to become a 
purchaser at his own sale, the law, in the absence of a special 
stipulation, not permitting him to occupy the position of vend- 
or and vendee at the same time. "In such a sale there is every 
temptation to promote his own interest at the sacrifice of that 
of the owner. The law will neither subject nor suffer him to 
be tempted to act unjustly. It is believed to be a rule of univer- 
sal application, that the officer or person charged with the sale 
of property at auction, whether by authority of law or under 
a power derived from the owner, is prohibited from becoming 
the purchaser. If sanctioned, it would lead to oppression, 
wrong, and fraud, highly injurious to the owner. When such 
a purchase has been made, it is not necessary to show that 
wrong has resulted, as the law will not recognize such a bid- 
der as capable of becoming a purchaser." 7 Where the mort- 



4 Wing v. Hayford, 124 Mass. 
249. 

5 Goldsmith v. Osborne, 1 Edw. 
Ch. 560. See Horsey v. Hough, 38 
Md. 130; Maryland L. & B. S. v. 
Smith, 41 Md. 516. 

6 Mutual Loan etc Co. v. Hoas, 
100 Ga. Ill, 27 S. E. 980, 62 Am. 
St. Rep. 317; Jones v. Pullen, 115 
N. C. 465; 20 S. E. 624; Houston 



v. National etc. Ass'n. 80 Miss. 
31, 31 So. 540, 92 Am. St. Rep. 
565; Drake v Rhodes, 155 Ala. 498, 
46 So. 769, 130 Am. St. Rep. 62. 

» Mapps v. Sharpe, 32 111. 13, 22, 
per Walker, J.; Watson v. Sher- 
man, 84 111. 263; Phares v. Bar- 
bour, 49 111. 370; Waite v. Denni- 
son, 51 111. 319; Ross v. Demoss, 45 
III. 447; Whitehead v. Hellen, 76 N. 
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gagee thus becomes the purchaser, the equity of redemption in 
favor of the mortgagor still attaches to the property. 8 A 
trustee under a deed of trust labors under the same disability 
as a mortgagee, as to his power to purchase at his own sale. 9 
It is held in Texas that if the sale is conducted fairly, the mort- 
gagee may become a purchaser at his own sale under a power. 1 
And in New York it is held likewise. 8 When a sale is made 
to the mortgagee, the mortgage debt is extinguished to the 



G 99; Howard v. Ames, 3 Met 
308; McLean v. Presley, 56 Ala. 
211; Lockett v. Hill, 1 Woods, 552; 
Roberts v. Fleming, 53 III. 196; 
Griffin v. Marine Co. of Chicago, 
52 111. 130; Michoud v. Girod, 4 
How. 503; Robinson v. Amateur 
Assn., 14 S. C. 148; Parmenter v. 
Walker, 9 R. I. 225; Benham v. 
Rowe, 2 Cal. 387, 56 Am. Dec. 342; 
Kornegay v. Spicer, 76 N. C. 95; 
Hyndman v. Hyndman, 19 Vt. 9, 
46 Am. Dec. 171 ; Downes v. Graze- 
brook, 3 Mer. 200; Rutherford v. 
Williams, 42 Mo. 18; Korns v. 
Shaffer, 27 Md. 83; Copsey v. Sac- 
ramento Bank, 133 Cal. 659, 66 Pac. 
7, 85 Am. St. Rep. 238; Clark v. 
Simmons, 150 Mass. 357, 23 N. E. 
108; Shew v. Call, 119 N. E. 450, 26 
S. E. 33, 55 Am. St. Rep. 678; Har- 
rison v. Manson, 95 Va. 593, 29 
S. E. 420; Rich v. Morisey, 149 N. 
C. 37, 62 S. E 762. But see Dawk- 
ins v. Patterson, 87 N. C. 384; Mills 
v. Williams, 16 S. C. 593. 

8 Benham v. Rowe, 32 Cal. 387, 
59 Am. Dec. 342. Where the mort- 
gagee becomes the purchaser, a 
subsequent sale by him, purporting 
to be made under the same power, 
has no more force than a private 
sale: Lovelace v. Hutchinson 



106 Ala. 417, 17 So. Rep. 623. 

» Stephen v. Beal, 22 Wall. 329, 
22 L. ed. 786; Lass v. Sternberg, 
50 Mo. 124. Where, in compliance 
with the statute, a sale is made in 
good faith by the sheriff, the mort- 
gagee may purchase under a power 
running to himself: Ramsey v. 
Merriam, 6 Minn. 168. But he has 
not this privilege if his own agent 
is the auctioneer, and makes the 
certificate and affidavit: Allen v. 
Chatfield, 8 Minn. 435. 

1 Connelly v. Hammond, 51 Tex. 
635; Howards v. Davis, 6 Tex. 
174. See Marsh v. Hubbard, 50 
Tex. 203. And see Macy v. South- 
ern etc. Ass'n, 102 Ga. 812, 30 S. 
E. 430; Palmer v. Young, 96 Ga. 
246, 22 S. E. 928, 51 Am. St. Rep. 
136. 

8 Bergen v. Bennett, 1 Caines 
Cas. 1; 2 Am. Dec. 81; Elliott v. 
Wood, 53 Barb. 285; Hubbell v. 
Sibley, 5 Lans. 51. This power is 
now expressly conferred by stat- 
ute in that State: 3 Rev. Stats. (6th 
ed.) 847, § 7. See, also, Bloom v. 
Van Rensselaer, 15 111. 503; Rich- 
ards v. Holmes, 18 How. 143, 15 L. 
ed. 304; Nat. Fire Ins. Co. v. Loom- 
is, 11 Paige, 431. 
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extent of the bid. 3 A second mortgagee may buy at a sale un- 
der a power contained in a prior mortgage. 4 The wife of 
the mortgagor has the right of purchasing at a sale under the 
power; 5 and so has the mortgagor himself. 6 The creditor un- 



» Harris v. Miller, 71 Ala. 26. 

4 Parkinson v. Hanbury, 2 Dc 
Gex, J. & S. 450; Shaw v. Bunny, 
33 Beav. 494; Kirkwood v. Thomp- 
son, 2 Hem. & M. 392. But see 
Taylor v. Heggie, 83 N. C. 244; 
Bell v. Webb, 2 Gill, 163; Boyd v. 
Hawkins, 2 Ired. Eq. 304; Van 
Epps v. Van Epps, 9 Paige, 237. 

5 Gantz v. Toles, 40 Mich. 725; 
Field v. Gooding, 106 Mass. 310. 

6 Otter v. Vaux, 6 De Gex, M. & 
G. 638. If the sale is made under 
the order of a court of bankruptcy, 
providing that the mortgage debt 
shall be paid out of the proceeds, 
and permitting the mortgagee to 
buy at the sale, the costs and ex- 
penses of the sale are properly 
payable out of the proceeds of the 
sale, without touching the other as- 
sets of the bankrupt, although the 
proceeds may not be sufficient to 
pay the debt: In re Ellerhurst, 2 
Saw. 219. The parties may provide 
that the mortgagee may purchase: 
Kennedy v. Dunn, 58 Cal. 339; Hall 
v. Bliss, 118 Mass. 554, 19 Am. Rep. 
476; Elliott v. Wood, 45 N. Y. 71 ; 
Ellenbogen v. Griffey, 55 Ark. 268, 
18 S. W. 126; Knox v. Armstead, 
87 Ala. 511, 5 L.R.A. 297, 16 So. 311, 
13 Am. St. Rep. 65; Gamble v. 
Caldwell, 98 Ala. 577, 12 So. 424; 
Hall v. Towne, 45 111. 493; Mu- 
tual Loan etc. Co. v. Haas, 100 Ga. 
Ill, 27 S. E. 980, 62 Am. St. Rep. 
317; Houston v. National Mut. 
Bldg. Assn., 80 Miss. 31, 31 So. 540, 
92 Am. St. Rep. 565; Jones v. Pul- 



len, 115 N. C. 465, 20 S. t. 624; 
Robinson v. Amateur Assn., 14 S. 
C. 148. But unless so stipulated 
or allowed by the statute the 
mortgagee cannot purchase: Cop- 
sey v. Sacramento Bank, 133 Cal. 
659, 66 Pac. 7, 85 Am. St. Rep. 
238; Learned v. Geer, 139 Mass. 
31, 29 N. E. 215; Clark v. Sim- 
mons, 150 Mass. 357, 23 N. E. 108; 
Hammond v. Hopkins, 143 U. S. 
224, 36 L. ed. 134, 12 Sup. Ct. 418; 
American Freehold Land Mort. Co. 
v. Pollard, 120 Ala. 1, 24 So. 736; 
Mapps v. Sharpe, 32 111. 13; Moore 
v. Tibman, 44 111. 367 ; Ross v. De- 
moss, 45 111. 417; Waite v. Denni- 
son, 51 111. 319; Griffin v. Chicago 
Mar. Co., 52 111. 130; Harper v. 
Ely, 56 III. 179; Roberts v. Flem- 
ing, 53 111. 196; Burr v. Borden, 61 
111. 389; Jenkins v. Pierce, 98 111. 
646; Nichols v. Otto, 132 111. 91, 
23 N. E. 411; Dwyer v. Dohan, 99 
Mo. App. 120, 73 S. W. 384; Red- 
dick v. Gressman, 49 Mo. 389; 
Gaines v. Allen, 58 Mo. 537; Mc- 
Kee v. Spiro, 107 Mo. 452, 17 S. 
W. 1013; Lowell v. North, 4 Minn. 
32; Allen v. Chatfield, 8 Minn. 435; 
Whitehead v. Hellen, 76 N. C. 99; 
Gibson v. Barbour, 100 N. C. 192, 
6 S. E. 766; Simpson v. Simpson, 
107 N. C. 552, 12 S. E. 447; White- 
head v. Whitehurst, 108 N. C. 458, 
13 S. E. 447; Averitt v. Elliott, 
109 N. C. 560, 13 S. E. 785; Shew 
v. Call, 119 N. C. 450, 26 S. E. 33, 
55 Am. St. Rep. 678; Wade v. Har- 
per, 3 Yerg. 383; Parmenter v. 
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der a deed of trust likewise has the right to purchase the prop- 
erty. 7 

§ 418. Sale voidable only. — Such a sale is not void 
but voidable only. 8 "The sale, if otherwise regular, is void- 
able only at the election of the party whose interests are preju- 
diced thereby. It is not absolutely void. The title passes. 
The party injured may defeat and avoid it. But if, before he 
exercises that right, the estate has been conveyed to another, 
who has purchased in good faith, upon adequate consideration 



Walker, 9 R. I. 225; Harrison v. 
Manson, 95 Va. 593, 29 S. E. 420. 
An agent or atttorney of either 
party may purchase : Weld v. Rees, 
48 111. 428; Parmly v. Walker, 102 
I1L 617; Herr v. Payson, 157 III. 
244, 41 N. E. 732. The mortgagor 
may ratify the sale: Medsker v. 
Swaney, 45 Mo. 273; Dawkins v. 
Patterson, 87 N. C. 384. The cred- 
itor in the deed of trust may pur- 
chase: Sacramento Bank v. Cop- 
sey, 133 Cal. 663, 66 Pac. 8, 205, 85 
Am. St. Rep. 242; Herbert Kraft 
Co. v. Bryan, 140 Cal. 73, 73 Pac. 
745; Smth v. Black, 115 U. S. 308, 
29 L. ed. 398, 6 Sup. Ct 50; Jones 
v. Hagler, 95 Ala. 529, 10 So. 345; 
Hamilton v. Rhodes, 72 Ark. 625, 
83 S. W. 351; Landrum v. Union 
Bank, 63 Mo. 48 ; Monroe v. Fucht- 
ler, 121 N. C. 101, 28 S. E. 63. A 
director in the corporation by which 
the mortgage was made, may pur- 
chase: Saltmarsh v. Spaulding, 147 
Mass. 224. A clause allowing the 
mortgagee to purchase will be strict- 
ly construed: Griffin v. Chicago 
Mar. Co., 52 111. 130. A third per- 
son cannot attack the sale in a col- 
lateral proceeding: People v. Wilt- 



shire, 9 111. App. 374; American 
Freehold Land & Mort Co. v. Sew- 
ell, 92 Ala. 163, 13 L.R.A. 299, 9 
So. 143. 

7 Merryman v. Blount, 79 Ark. 
1, 94 S. W. 714; Hamilton v. 
Rhodes, 72 Ark. 625, 83 S. W. 351 ; 
Herbert etc. Co. v. Bryan, 140 Cal. 
73, 73 Pac. 745; Sacramento Bank 
v. Copsey, 139 Cal. 663, 66 Pac. 8, 
205, 85 Am. St Rep. 245; Monroe 
v. Fuchtler, 121 N. C. 101, 28 S. E. 
63. 

8 Gibbons v. Hoag, 95 111. 45; 
Blockley v. Fowler, 21 Cal. 326, 82 
Am. Dec. 747; Patten v. Pearson, 
57 Me. 428; Connolly v. Hammond, 
51 Tex. 635; Burns v. Thayer, 115 
Mass. 89; Jenkins v. Pierce, 98 111. 
646; Mulvey v. Gibbons, 87 111. 367; 
Austin v. Stewart, 126 N. C. 525, 
36 S. E. 37; Payton v. McPhaul, 
128 Ga. 510, 58 S. E. 50, 11 A. & E. 
Ann. Cas. 163. And see Copsey 
v. Sacramento Bank, 133 Cal. 659, 
66 Pac 7, 87 Am. St. Rep. 238; 
Palmer v. Young, 96 Ga. 246, 22 
S. E. 928, 51 Am. St. Rep. 136; 
Standback v. Thornton, 106 Ga. 81, 
31 S. E. 805; British etc. Co. v. 
Norten, 125 Ala 522, 28 So. 31. 
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and without notice, such purchaser will hold the estate." 9 
Such a sale is, of course, sufficient to enable the purchaser to 
maintain an action of ejectment. 1 But in North Carolina, it is 
held that the title does not pass by such a sale. 8 If the prop- 
erty has been sold to another with a prior understanding that 
the purchaser should reconvey to the mortgagee, this is at- 
tempting to do indirectly what the law prohibits when done 
directly, and hence the mortgagee will acquire a title that may 
be avoided. 8 But the mortgagee may purchase the property 
of one who has bought it in good faith, without any prior se- 
cret agreement for a sale to the mortgagee. 4 A sale to the 
mortgagee, when not permitted by the mortgage, may be set 
aside by the mortgagor, or by anyone interested under him, if 
action is not unreasonably delayed. 5 When a mortgagee be- 
comes the purchaser, the sale may be set aside without showing 
any fraud or unfairness. 8 And the disability of purchasing ap- 
plies also to an agent or a solicitor of the mortgagee. 7 If a 
bona fide purchaser acquires the title from the mortgagee, it 
will be valid in his hands. 8 



» Burns v. Thayer, 115 Mass. 89, 
93. 

1 Hawkins v. Hudson, 45 Ala. 
482. 

2 Whitehead v. Hellen, 76 N. C. 
99. 

*Munn v. Burges, 70 111. 604; 
Hoit v. Russell, 56 N. H. 559; Bush 
v. Sherman, 80 111. 160. 

* Watson v. Sherman, 84 III. 263. 

5 Farrar v. Payne, 73 111. 82; Joy- 
ner v. Farmer, 78 N. C. 196; Munn 
v. Burges, 70 111. 604; Allen v. Ran- 
som, 44 Mo. 263, 100 Am. Dec. 282; 
Johnson v. Watson, 87 111. 535; Mc- 
Lean v. Presley, 56 Ala. 211; 
Thornton v. Irwin, 43 Mo. 153. 
See, also, Goldsmith v. Osborne, 1 
Edw. Ch. 560; Withall v. Rives, 34 



Ala. 91; Harrison v. Roberts, 6 
Fla. 711. 

6 Blockley v. Fowler, 21 Cal. 326, 
82 Am. Dec. 747; Thornton v. Ir- 
vin, 43 Mo. 153; Hoit v. Russell, 56 
N. H. 559. 

7 Orme v. Wright, 3 Jur. 19; Ex 
parte James, 8 Ves. 337. See, also, 
Gardner v. Ogden, 22 N. Y. 327, 
78 Am. Dec. 192; Fox v. Mackreth, 
2 Bro. C. C. 400; Campbell v. Swan, 
48 Barb. 109. And see Dexter v. 
Shepard, 117 Mass. 480. 

• Benham v. Rowe, 2 Cal. 387, 56 
Am. Dec. 342; Blockley v. Fowler, 
21 Cal. 326, 82 Am. Dec 747; Niles 
v. Ranstord, 1 Mich. 338, 51 Am. 
Dec. 95; Rutherford v. Williams, 
42 Mo. 18; Dexter v. Shepard, 117 
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§ 419. Waiver. — The right to avoid the sale must be 
exercised within a reasonable time, or the courts will consider 
the right as waived. 9 The mortgagor seeking to avoid a sale, 
must institute proceedings without laches. 1 As to what delay 
constitutes laches, depends upon the circumstances of each 
case. 2 The mortgage deed may, of course, provide that the 
mortgagee may purchase at the sale under the power, and in 
such a case there must be some circumstance which would in- 
validate the sale, if the purchase was made by anyone else, to 
cause the court to interfere.* 

§ 420. Mortgagee may execute a deed to himself. — 
When the mortgagee has the power to purchase at a sale, and 
does become the purchaser, he has the power to execute a deed 
to himself which will convey the title. 4 Although at one time 
it was intimated that this could not be done, and that the deed 
must be made to a third person, 5 yet no objection can be found 
to this course, and indeed it is difficult to see how a mortgagee 
could effectuate his purchase unless he possessed the power of 
executing a deed to consummate the sale. 

§ 421. By whom the deed should be made. — The deed 
should be made by the person who possesses the legal title. 



Mass. 480; Robinson v. Cullom, 41 
Ala. 693; Burns v. Thayer, 115 
Mass. 89. 

9 Taylor v. Heggie, 83 N. C. 244; 
Joyner v. Farmer, 78 N. C. 196; 
Nichols v. Baxter, 5 R. I. 491; 
Munn v. Burges, 70 111. 604; Learn- 
ed v. Foster, 117 Mass. 365. 

1 Woodruff v. Adair, 131 Ala. 
530, 32 So. 515 ; Morgan v. Carter, 
54 Minn. 141, 55 N. W. 1117. 

2 Burke v. Backus, 51 Minn. 174, 
53 N. W. 458. 

* Montgomery v. Dawes, 12 Al- 
len, 397; Elliott v. Wood, 45 N. Y. 
7L 



* Hall v. Bliss, 118 Mass. 554, 19 
Am. Rep. 476. Where the mort- 
gagee becomes the purchaser at a 
sale under the power, he has both 
the legal and equitable title, al- 
though no conveyance may have 
been made, and can recover pos- 
session, no step having been taken 
by the mortgagor to redeem : Ham- 
brick v. New England Mortgage 
Security Co., 100 Ala. 551. 

6 Dexter v. Shepard, 117 Mass. 
480; Jackson v. Colden, 4 Cowen, 
266. 
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Hence, if an administrator has no power to take a mortgage 
in that capacity, the deed, upon a sale by him under the power, 
should be made by him in his own right. 8 As a general rule, 
the title is not vested in the purchaser until the execution of the 
deed. It remains unaffected by the sale until the deed is exe- 
cuted. 7 If the power is given also to the assigns of the mort- 
gagee, the assignee in case of an assignment should execute 
the deed. 8 And in case of the death of the mortgagee, the 
power may be executed by his executor or administrator. 9 
When a deed is authorized to be executed in the name of the 
mortgagor, by the donee of the power, it should be made in 
this manner. 1 If a married woman be the mortgagee, she may 
execute the power of sale in her own name, without the con- 
currence of her husband. 2 But one sale and deed can be made 
by a trustee; a second deed passes no title. 3 The title that 
the purchaser obtains is divested of all encumbrances created 
since the execution of the power.* A purchaser is bound to 
take notice of the title with all the defects that the records dis- 
close. 5 He takes the equity of redemption of the mortgagor 
and all the title that the mortgagee possesses by virtue of his 
mortgage. 8 But an independent title acquired by the mort- 
gagee, or a right that he reserved in originally conveying the 
mortgaged premises to the mortgagor, before the execution 
of a mortagge to secure the purchase money, does not pass by 



«Wilkerson v. Allen, 67 Mo. 502. 

7 Tripp v. Ide, 3 R. I. 51. 

8 Health v. Hall, 60 III. 344. 

8 Sal o way v. Strawb ridge, 7 De 
Gex, M. & G. 594. 

iSeer v. Hadduck, 31 111. 439. 
If a deed, in a case of this kind, be 
made in the name of the mortga- 
gee, although it may not convey a 
title in fee simple in law, an equit- 
able title will pass by it to the 
grantee: Mulvey v. Gibbons, 87 III. 
367. See Gibbons v. Hoag, 95 111. 
45. 



2 Cranston v. Crane, 97 Mass. 
459, 33 Am. Dec. 106. 

« Koester, v. Burge, 81 111. 436. 

4 Sims v. Field, 66 Mo. Ill ; Doo- 
little v. Lewis, 7 Johns. Ch. 45, 11 
Am. Dec. 389; Bancroft v. Ash- 
hurst, 2 Grant Cas. 513. 

6 Barnard v. Duncan, 38 Mo. 170, 
90 Am. Dec. 416. 

6 Torrey v. Cook, 116 Mass. 163; 
Hall v. Bliss, 118 Mass. 554, 19 Am. 
Rep. 476; Brown v. Smith, 116 
Mass. 108. 
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the sale. 7 If there has been any irregularity in the sale, and 
the sale for this reason is declared void, a purchaser who has 
paid the purchase money succeeds to the rights of the mort- 
gagee, and the sale, although invalid, operates as an assign- 
ment of the mortgage. 8 A party who purchases under an in- 
valid sale, is entitled to compensation for any improvements 
which he has made, after entering into possession. 9 The at- 
torney for the beneficiary is competent to act as trustee where 
the deed of trust authorized any attorney residing in the State 
to act, that the beneficiary might appoint in writing in case the 
trustees named in the deed of trust should refuse to act. 1 

§ 422. Deed to a person other than purchaser. — If the 

purchaser requests that the deed be made to some other per- 
son than himself, the trustee can execute the deed to such per- 
son. "It is often the case," says Mr. Justice Breese, "a bidder 
at a public sale like this transfers his bid to another, and directs 
the deed to be made to such person, and if there be no fraud 
in the transaction, and no loss to the mortgagor thereby, there 
can be no objection." 8 

§ 423. Reference in deed to power. — It is not abso- 
lutely necessary to the execution of a power, that the deed 
should recite or refer to it. But where the grantor in a deed 
has an estate which will pass without an execution of the pow- 
er, and the deed is silent on the interest to be conveyed, the 



7 Walsh v. Macomber, 119 Mass. 
73. See Skilton v. Roberts, 129 
Mass. 306. 

8 Robinson v. Ryan, 25 N. Y. 
320; Brown v. Smith, 116 Mass. 
108; Grosvesnor v. Day, Clarke Ch. 
109; Jackson v. Bowen, 7 Cowen, 
13; Gilbert v. Cooley, Walk. Ch. 
494; Johnson v. Robertson, 34 Md. 
165; Stackpole v. Robbins, 47 
Barb. 212; State Bank of Bay City 



v. Chapelle, 40 Mich. 447; Russell 
v. Whitely, 59 Mo. 196; Clark v. 
Wilson, 56 Miss. 753; Niles v. 
Ransford, 1 Mich. 338, 51 Am. Dec. 
95. 

9 Queen City Perpetual Building 
Assn. v. Price, 53 Md. 397. 

1 Cloud v. Kansas Loan & Trust 
Co., 52 Mo. App. 318. 

2 In Johnson v. Watson, 87 III. 
535. 
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law will presume that he intended to convey the estate that 
he possessed and no more. Hence, if the mortgagee executes 
a simple conveyance of the property, without referring to the 
power, or the nature of his interest in the property, the deed 
will convey only the estate and power of sale subject to the 
mortgagor's equity of redemption. 8 

§ 424. Death of purchaser. — Where a sale is made 
under a power, and the purchaser dies before the purchase has 
been completed, his executors may pay the purchase money, 
and take a deed to themselves, as executors, in trust for the 



8 Pease v. Pilot Knob Co., 49 
Mo. 124. Bliss, J., in delivering the 
opinion of the court, said: "In ex- 
ecuting a power of sale, the con- 
veyance, to be regular, should re- 
cite or refer to the power. This 
is the rule, and conveyancers 
should not disregard it Still, the 
omission of such recital or refer- 
ence will not vitiate an attempted 
execution, provided it be plain that 
it was the intention of the party 
to execute the power. It is a ques- 
tion of intention, as shown by the 
instrument. It is presumed that 
one who executes a conveyance de- 
signs to perform a valid and effect- 
ive act; hence, the ordinary test, 
that, if the instrument would be 
wholly inoperative, unless taken as 
an execution of the power, the 
maker will be considered as having 
intended to execute it, although no 
reference to the power is made; 
but 'if there be any legal interest 
on which the deed can attach, it 
will not execute a power': 4 Kent, 
334; 2 Washb. 325; White v. Hicks, 
33 N. Y. 383. If, then, in the case 
at bar, Rolfe and Jamieson had an 



estate in the land in controversy 
that would pass by their deed, it 
cannot be presumed that they in- 
tended to convey more than such 
estate. Rolfe and Jamieson had an 
estate as mortgagees, coupled with 
a power, and the effect of their 
deed was to convey the estate and 
power to Von Doren, subject to 
Johnson's equity of redemption; 
for a mortgage with a power of 
sale grants the estate, subject to 
extinguishment by performance of 
conditions, and the power, coupled 
with an interest, and irrevocable, is 
ingrafted on the estate, and, with 
the estate, vests in the assignee of 
the mortgagor [mortgagee] : 4 
Kent, 147; 2 Washb. 324. Having, 
then, an estate — a substanial inter- 
est which could pass — the convey- 
ance furnishes no evidence of any 
intention to execute the power, and 
thus extinguish the equity of re- 
demption." Where a sale has been 
made in separate parcels and for 
separate bids, a deed is not proper 
which represents the sale as one 
made in bulk for a single bid: 
Grover Fox, 36 Mich. 461. 
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persons interested in the estate. They may maintain an ac- 
tion in ejectment against the mortgagor, based on the title 
conveyed to them by such deed. 4 

§ 425. Recitals in deed. — Unless the deed of trust or 
mortgage declares that the recitals contained in the deed, made 
in pursuance of the sale under the power, shall be prima facie 
evidence of the facts thus stated, the recitals will not have this 
effect. 5 But in Iowa the courts seem to take the view that, in- 
asmuch as the statute makes the deed, when properly acknowl- 
edged and recorded, admissible in evidence without further 
proof, the recitals are prima facie evidence of the facts recited 
in the deed, so far as they may be material to the execution of 
the trust by the trustee. 6 In Michigan it is held that a deed 
of the sheriff is no evidence by itself of a regular and legal 
foreclosure of a mortgage by advertisement under the statute. 7 
Where, however, the deed of trust provides that, in default of 
payment, and in the event of a sale, the recitals in any deed 
which the trustees may execute shall be conclusive evidence 
of such default, of the creditor's applications for the sale of 
the property, and of the publication of the notice of sale, the 



« Lewis v. Wells, SO Ala. 19a 

6 Neilson v. Charitan Co., 60 Mo. 
386; Vail v. Jacobs, 62 Mo. 130; 
Hancock v. Whybark, 66 Mo. 672; 
Carter v. Abshire, 48 Mo. 300. 

6 Beal v. Blair, 33 Iowa, 318; 
Ingle v. Jones, 43 Iowa, 286. 

7 Barman v. Carharrt, 10 Mich. 
338; Hebert v. Bulte, 42 Mich. 489. 
See Wood v. Lake, 62 Ala, 489. In 
the former case a suit was brought 
upon the guaranty of a note, and 
the court said: "The sheriff's deed 
is no evidence of a regular or legal 
foreclosure. The guarantor has 



the right to have the proper steps 
taken in due form of law, in order 
that bidders may be safe in pur- 
chasing, and that the property may 
not be sacrificed. The regularity 
of the proceedings becomes im 
portant, therefore, in determining 
the responsibility of the guarantor; 
and the sheriff's deed is no more 
evidence of it than an execution is 
of the proceedings to obtain judg- 
ment. The statute requisites must 
be shown to have been complied 
with so as to make the sale lawful." 
See Carter v. Reeves, 75 Mo. 104. 
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grantor, in the absence of fraud, is concluded by such recitals 
contained in a deed executed by the trustees. 8 

§ 426. Growing crops. — A sale under a deed of trust 
entitles the purchaser to the crops growing on the land as an 
appurtenance to the land. 9 He is entitled to them as against 
the mortgagor, and all claiming under him subsequently to the 
registration of the mortgage or trust deed. 1 

§ 427. Sale before default in trust deed passes legal 
title. — If the trustee sells before default, his deed will con- 
fer the legal title upon the grantee, in trust for the benefit of 
the grantor. 2 "By the terms of the trust deed, however, the le- 
gal title to the premises was vested in the trustee. At law, a 
sale and conveyance by him would operate to transfer the 
legal title. Whether the sale was made in compliance with 
the power contained in the trust deed or not, was not a proper 
subject of inquiry in an action of ejectment. If the trustee 
sold contrary to the terms of the trust deed, the remedy was in 
equity." 1 

§ 428. Setting aside sale. — The validity of a sale can- 
not be questioned by a stranger. This can be done only by 
the mortgagor or some one who claims under him. 4 The trus- 
tee or mortgagee, in exercising the power of sale, must act 
with fairness and good faith. 6 He must sell for the b«st 



8 Carey v. Brown, 62 Cal. 373. 

9 Harmon v. Fisher, 46 Mich. 
312. 

1 Sugden v. Beasley, 9 111. App. 
71. 

2 Chicago, Rock Island etc. R. R. 
Co. v. Kennedy, 70 111. 350. But see 
Long v. Long, 79 Mo. 644; Foster 
v. Boston, 133 Mass. 143. 

*Koester v. Burke, 81 I1L 436> 



439, per Craig, J. See Graham v. 
Anderson, 42 111. 514, 92 Am. Dec. 
89; Dawson v. Haydcn, 67 111. 52. 

*Wormell v. Nason, 83 N. C. 32. 

6 Longwith v. Butler, 8 III. (3 
Gilm.) 32; Ellsworth v. Lockwood, 
42 N. Y. 89; Jencks v. Alexander, 
11 Paige, 619. See Littell v. Grady, 
38 Ark. 584. 
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price possible, and if a purchaser knows that the mortgagee 
is sacrificing the property, he is not an innocent purchaser, 
and acquires no rights other than those of an assignee of the 
mortgage. 6 A secret arrangement entered into between the 
mortgagee and a purchaser is a good ground for setting the 
sale aside. 7 But the party who thus charges collusion between 
the purchaser and the person selling under the power has the 
burden of proof of showing it. 8 And weighty reasons should 
be produced for setting the sale aside. 9 A sale will be inval- 
idated by the fact that the purchaser forms a combination with 
other bidders to secure the property at a price less than its 
value. 1 If a sale has been conducted in good faith and fairly 
in every respect, it cannot be vacated because the price paid 
is inadequate, 8 as it is presumed that the sale has been legally 
and regularly conducted. 8 The inadequacy of price must be 
so gross as to be in itself a badge of fraud before the court 



•Runkle v. Gaylord, 1 Nev. 123. 
A sale under a first mortgage will 
not be set aside at the suit of a 
subsequent encumbrancer for in- 
adequate consideration where there 
is no fraud: Hardwicke v. Ham- 
ilton, 121 Mo. 465. Where there is 
no fraud unless the price is so inad- 
equate as to shock the conscience 
of the court, the judgment of the 
court below confirming the sale 
will not be disturbed: Martin v. 
Barth, 4 Col. App. 346. See also, 
Holdsworth v. Shannon, 113 Mo. 
508, 35 Am. St Rep. 719; Austin v. 
Hatch, 159 Mass. 198. A mort- 
gagee claiming on his notice a larg- 
er amount than is due, and bidding 
in the property for that amount, is 
liable for the excess to the mort- 
gagor or his assigns: Fagan v. 
People's Sav. & Loan Assn., 55 
Minn. 437. 



7 Thompson v. Hey wood, 129 
Mass. 409. 

8 Bush v. Sherman, 80 111. 160; 
Munn v. Burges, 70 111. 604. 

8 Carrothers v. Harris, 23 W. Va. 
177. 

1 Dover v. Kennerly, 44 Mo. 145. 

8 Kline v. Vogel, 11 Mo. App. 
211; Kennedy v. Dunn, 58 Cal. 339; 
Hood v. Adams, 128 Mass. 207. 
See Hubbard v. Jarrell, 23 Md. 66; 
Lalor v. McCarthy, 24 Minn. 417; 
Stoffel v. Schroeder, 62 Mo. 147; 
Meyer v. Jefferson Ins. Co., 5 Mo. 
App. 245; Shine v. Hill, 23 Iowa, 
264; Dryden v. Stephens, 19 W. Va. 
1; Parmly v. Walker, 102 111. 617. 

8 Keith v. Browning, 139 Mo. 190, 
40 S. W. 764; Markwell v. Mark- 
well, 157 Mo. 326, 57 S. W. 1078; 
Lathrop v. Tracy, 24 Colo. 383, 51 
Pac. 486, 65 Am, St Rep. 229. 
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will proceed to annul the sale. 4 So the sale will not be set 
aside on the sole ground that the price paid is only about one- 
half the value of the property, 6 or one-fifth. 6 The price for 
which the property is sold, may be so grossly inadequate as to 
lead to the inference of fraud. 7 So the sale will be set aside 
where the price obtained is so grossly inadequate as to show 
an absolute sacrifice of the property. 8 A sale will be set aside 
when the owner is insane, and the mortgagee, having full 
cognizance of the fact, buys the land for less than half what 
it is worth, and a purchaser from the mortgagee who pos- 
sesses the same knowledge occupies no better position than 
the mortgagee. 9 A court of equity will not interfere with a 
sale, because the mortgagor through mistake or negligence 
failed to attend the sale, when the proper notices have been 



* Monroe v. Fuchtler, 121 N. C. 
101, 28 S. E. 63; Kerfoot v. Bill- 
ings, 160 111. 563, 43 N. E. 804. 

5 Austin v. Hatch, 159 Mass. 198, 
34 N. E. 95. 

6 Harlin v. Nation, 126 Mo. 97, 
27 S. W. 330. But see Ellenbogen 
v. Griffey, 55 Ark. 268, 18 S. W. 
126, holding sale for less than two- 
thirds of appraised value void. To 
the same effect : see Funkle v. Gay- 
lord, 1 Nev. 123, where the sale was 
for one-third of the value: Meyer 
v. Ins. Co., 5 Mo. App. 245, where 
the sale was for one-fifth of the 
value. 

' Horsey v. Hough, 38 Md. 130; 
King v. Bronson, 122 Mass. 122; 
Klein v. Glass, 53 Tex. 37; Land- 
rum v. Union Bank of Mo., 63 Mo. 
48; Wing v. Hayford, 124 Mass. 
249; Harnickell v. Orndorff, 35 Md. 
341 ; Equitable Trust Co. v. Fisher, 
106 111. 89. This is the same rule 
that applies to a sale under a decree 
of foreclosure: Gould v. Libby, 24 
How. Pr. 440; Strong v. Catton, 1 



Wis. 471; Littell v. Zuntz, 2 Ala. 
256; 36 Am. Dec. 415; Am. Ins. Co. 
v. Oakley, 9 Paige, 496, 38 Am. 
Dec. 561; Kellogg v. Howell, 62 
Barb. 280; Lefevre v. Laraway, 22 
Barb. 167; Hill v. Hoover, 5 Wis. 
386, 68 Am. Dec. 70; Boyd v. Hud- 
son City Acad. Soc, 24 N. J. Eq. 
349; Northrop v. Cooper, 23 Ken. 
432; Allis v. Sabin, 17 Wis. 626; 
Tripp v. Cook, 26 Wend. 143; Whit- 
beck v. Rowe, 25 How. Pr. 403; 
Eleventh Ward Sav. Bank v. Hay, 
55 How. Pr. 444; Thompson v. 
Mount, 1 Barb. Ch. 607; Warren 
v. Foreman, 19 Wis. 35; Benton v. 
Shreve, 4 Ind. 66; Henderson v. 
Lowry, 5 Yerg. 230; West v. Dav- 
is, 4 McLean, 241; Martin v. Swof- 
ford, 59 Miss. 328; Kneeland v. 
Smith, 13 Wis. 591; Mahone v. 
Williams, 39 Ala. 202. See on the 
question of acquiescence, Sloan v. 
Frahingham, 65 Ala. 593. 

8 Stacy v. Smith, 9 S. D. 137 68 
N. W. 198. 

•Encking v. Simmons, 28 Wis. 
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given, and no bad faith can be shown on the part of the mort- 
gagee. 1 If the owner of the equity of redemption becomes 
bankrupt, the proceedings for sale must be by permsision of 
the court of bankruptcy. 2 For the purpose of preventing com- 
petition, the assignee of a mortgagee, who acted as auctioneer, 
sold the property to his own brother, as soon as he saw the 
owner of the equity of redemption approaching the place where 
the sale was being conducted. The sale was held fraudulent 
and void. 3 If the statute requires an affidavit for sale to be 
made and filed, neglect to do so does not invalidate the sale. 
Such a provision is merely directory. 4 The mortgagor, or 
those claiming under him, may show the falsity of the facts 
stated in the affidavits, even when they are made presumptive 
evidence of such facts. 6 And to entitle the affidavit to the 



1 King v. Bronson, 122 Mass. 122. 

2 Hutchings v. Muzzy Iron 
Works, 6 Ch. L. N. 27; In re Brink- 
man, 7 Nat Bank Reg. 421. The 
bankruptcy of a subsequent mort- 
gagee does not, however, interfere 
with the execution of a power of 
sale in a prior mortgage: Long v. 
Rogers, 6 Biss. 416. 

8 Jackson v. Crafts, 18 Johns. 110. 
And see Loeber v. Eckes, 55 Md. 
1; Banta v. Maxwell, 12 How. Pr. 
479; Leet v. McMaster, 51 Barb. 
236; Vail v. Jacobs, 62 Mo. 130: 
Walker v. Carleton, 97 Hill, 582; 
Bigler v. Waller, 14 Wall. 297; 
Mann v. Best, 62 Mo. 491 ; Hurd v. 
Case, 32 111. 45, 83 Am. Dec 249; 
Soule v. Ludlow, 6 Thomp. & C. 
424; Murdock v. Empie, 19 How. 
Pr. 79; St Joseph Manufacturing 
Co. v. Daggett, 84 111. 556; Fenner 
v. Tucker, 6 R. I. 551 ; Robinson v. 
Amateur Assn., 98 111. 646; Stern- 
berg v. Valentine, 6 Mo. App. 176. 
See Helm v. Yerger, 61 Miss. 44. 

4 Field v. Gooding, 106 Mass, 



310; Menard v. Crowe, 20 Minn. 
448; Learned v. Foster, 117 Mass. 
365; Burns v. Thayer, 115 Mass. 
89; Tuthill v. Tracy, 31 N. Y. 157; 
Frink v. Thompson, 4 Lans. 489; 
Wilkerson v. Allen, 67 Mo. 502; 
Howard v. Hatch, 29 Barb. 297. 
See Bunce v. Reed, 16 Barb. 347; 
Mowry v. Sanborn, 72 N. Y. 534. 
In Smith v. Provin, 4 Allen, 516, it 
was held that a sale would be con- 
sidered void where it was provided 
in a mortgage that an affidavit of 
the proceedings under the power 
should be recorded in a certain 
county within one year, and the 
affidavit was not made and filed 
within such specified period. 

6 Mowry v. Sanborn, 68 N. Y. 
153, 72 N. Y. 534; Arnot v. Mc- 
Clure, 4 Denio, 41; Sherman v. 
Willett, 42 N. Y. 146. See Dwight 
v. Phillips, 48 Barb. 116; Bume v. 
Reed, 16 Barb. 347; Alden v. Wil- 
kins, 117 Mass. 216; Childs v. Dol- 
an, 5 Allen, 319. 
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effect of presumptive evidence, it must be made within a rea- 
sonable time after the sale. 9 Where sale is made after the 
debt secured has been paid, the purchaser may be decreed, un- 
der some circumstances, to hold the title in trust for the mort- 
gagor or owner of the land. 7 

§ 429. Agreements between mortgagor and mort- 
gagee. — The fact that an agreement existed between the 
parties to a mortgage, that a sale should not be made with- 
out giving the mortgagor personal notice, does not affect the 
title of a bona fide purchaser in good faith under the power. 8 
If the property is offered by the auctioneer as free from en- 
cumbrances, and the purchaser, on that understanding, offers 
an amount which is the full value of the property, and the 
property is in fact encumbered by prior mortgages which are 
not discharged before the tender of the deed, the purchaser 
has sufficient reason for refusing to take the deed and com- 
plete his purchase. 9 An agreement between the parties to 
defer a sale in consideration of the payment of the interest 
due, does not affect the title of a bona fide purchaser. 1 An 
invalid sale cannot operate as an assignment of the mortgage, 
when the sale is made by a person who possesses no authority 
to act for the mortgagee. 9 If a bona fide purchaser buys the 
whole of the mortgaged property without notice that a part of 
it has been released from the operation of the mortgage, and 
the release is not recorded, the release does not affect his title, 
and he will hold the entire property. 3 If the purchaser at the 
sale under the power neglects to record his deed, a person who 



8 Mundy v. Monroe, 1 Mich. 68. 

7 See Fleming v. Barden, 126 N. 
C. 450, 53 L.R.A. 316, 36 S. E. 17, 
78 Am. St. Rep. 671. 

8 Randall v. Hazleton, 12 Allen, 
412. 

9 Mayer v. Adrian, 77 N. C. 83. 
1 Beatie v. Butler, 21 Mo. 313, 64 

Am. Dec 234. See Montague v. 



Dawes, 12 Allen, 397. But see Red- 
mond v. Packenham, 66 III. 434. 

2 Hayes v. Leinlokken, 48 Wis. 
509. 

8 Palmer v. Bates, 22 Minn. 532. 
If a purchaser at a sale regularly 
conducted declines to complete the 
purchase, he may be compelled to 
do so by a bill in equity for a spe- 
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subsequently takes a deed from the mortgagor acquires no 
equity of redemption. By the registration of the mortgage, 
all persons are put upon inquiry as* to the proceedings taken 
under the power. 4 If an agreement is made between the pur- 
chaser and the mortgagor, to allow the latter to redeem the 
estate, the foreclosure may be opened, or the court may 
enforce the specific performance of the agreement. 6 If, dur- 
ing the time allowed by law for redemption, a mortgagee who 
has purchased the premises at his own sale, stipulates with the 
mortgagor for an extension of the time of redemption be- 
yond that given by the statute, and takes money from the 
mortgagor in pursuance of this agreement, the sale becomes 
ineffectual. The mortgagee is not permitted subsequently to 
abide by the sale and to derive title under the sheriff's deed. 8 



cific performance. A suit may be 
had against him for damages: 
Sherwood v. Saxton, 63 Mo. 78; 
Gardner v. Armstrong, 31 Mo. 535; 
Dover v. Kennerly, 38 Mo. 469. A 
mortgagee or beneficiary will ac- 
quire no title by a sale under a 
mortgage or trust deed, securing a 
note tainted with usury, and for 
this reason declared by the statute 
to be void: Penny v. Cook, 19 
Iowa, 538; Hyland v. Stafford, 10 
Barb. 558; Jackson v. Dominick, 
14 Johns. 435. If a mortgagee pur- 
chases at his own sale, and the sale 
is void, he acquires no rights by 
such sale: Queen City Perpetual 
Building Assn. v. Price, 53 Md. 397. 
See Wittowski v. Watkins, 84 N. 
C. 456. 

*Farrar v. Payne, 73 111. 82; 
Heaton v. Prather, 84 111. 330. And 
see Wood v. Augustine, 61 Mo. 
46; Demarest v. Wynkoop, 3 Johns. 
Ch. 129, 8 Am. Dec. 467. 

5 Lockwood v. Mitchell, 7 Ohio 
St 387, 70 Am. Dec 78; Orme v. 



Wright, 3 Jur. 19. But see Em- 
mons v. Hawn, 75 Ind. 356. 

6 Dodge v. Brewer, 31 Mich. 227. 
But if the agreement is that the 
whole sum is to be paid during the 
time allowed for redemption, part 
payments during that time do not 
avoid the sale : Cameron v. Adams, 
31 Mich. 426. And see Hood v. 
Adams, 124 Mass. 481, 26 Am. Rep. 
687; Medsker v. Sweeney, 45 Mo. 
273; Learned v. Foster, 117 Mass. 
365; Atwater v. Kinman, Har. 
(Mich.) 243; Wilson v. Wilson, 4 
Iowa. 309. The purchaser and all 
parties claiming under him are nec- 
essary parties to a suit in equity to 
set aside the sale: Fairman v. 
Peck, 87 I1L 156; Candee v. Burke, 
1 Hun, 546. See, also, on the ques- 
tion of practice in setting sales 
aside, Jackson v. Bo wen, 7 Cowen, 
13; Robinson v. Ryan, 25 N. Y. 
320; Vroom v. Ditmas, 4 Paige, 
526; Thompson v. Heywood, 129 
Mass. 401; Reece v. Allen, 5 Gilm. 
236, 48 Am. Dec 336; Chapin v. 
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§ 430. Enjoining sale. — If the mortgage is void on ac- 
count of fraud, a sale under the power contained in it may be 
enjoined. 7 A sale will not be enjoined because money is 
scarce, 8 nor because it would result in clouding the tffie, 9 nor 
because the terms of sale are harsh. 1 The power of sale can- 
not be exercised for the purpose of securing an advantage 
under another mortgage. 2 A sale will not be enjoiped to give 



Billings, 91 111. 539; Dawson v. 
Hayden, 67 III. 52; Graham v. An- 
derson, 42 III. 514, 92 Am. Dec. 
89; Rice v. Brown, 77 111. 549; 
Goldsmith v. Osborne, 1 Edw. Ch. 
560. Delay in bringing suit to set 
aside a voidable sale, may, in some 
instances, be considered a waiver 
of all irregularities: Watson v. 
Sherman, 84 III. 263; Jenkins v. 
Pierce, 98 111. 646; Bush v. Sher- 
man, 80 III. 160 ; Landrum v. Union 
Bank of Mo., 63 Mo. 48; Caudle 
v. Murphy, 89 111. 352; Connolly v. 
Hamond, 51 Tex. 635; Hoffman v. 
Harrington, 33 Mich. 392; Gibbons 
v. Hoag, 95 111. 45; Hamilton v. 
Lubukee, 51 III. 415, 99 Am. Dec. 
562. See, also, Joyner v. Farmer, 
78 N. C. 196; M'Hany v. Schenk, 
88 III. 357; Walker v. Carleton, 97 
III. 582; Meyer v. Jefferson Ins. Co., 
5 Mo. App. 245; Schwaz v. Sears, 
Walk. Ch. 170. For some late cases 
on various points relating to the ex- 
ecution of deeds under powers of 
sale in trust deeds and mortgages, 
and the construction of such pow- 
ers, see Fryar v. Fryar, 62 Miss. 
205 ; Learned v. Geer, 139 Mass. 31 ; 
Bridges v. Ballard, 62 Miss. 237; 
Wilson v. Page, 76 Me. 279; White 
v. McClellan, 62 Md. 347; Fetch v. 
Wetherbee, 110 III. 475; Newburger 
v. Perkins, 62 Miss. 584; Martin v. 
Alter, 42 Ohio St. 94; Philips v. 



Bailey, 82 Mo. 639; Tartt v. Clay- 
ton, 109 III. 579; Wicks v. Caruth- 
ers, 13 Lea (Term.) 353; Bragdon 
v. Hatch, 77 Me. 433; McGovern 
v. Union Mut. Life Ins. Co., 109 111. 
151; Garland v. Watson, 74 Ala. 
323; Hoyt v. Pantucket Savings In- 
stitution, 110 III. 390; Clevinger v. 
Ross, 109 111. 349; Boyd v. War- 
mack, 62 Miss. 536; Laclede Bank 
v. Keeler, 109 III. 385; Mitchell v. 
Nodaway County, 80 Mo. 257; 
Knox v. McCain, 13 Lea (Tenn.), 
197. 

7 Foster v. Wightman, 123 Mass. 
100; Southampton Boat Co. v. 
Muntz, 12 Week. Rep. 330. See 
Fairfield v. McArthur j 15 Gray, 
526; McCorley v. Tippah County, 
58 Miss. 483; Powell v. Hopkins, 
38 Md. 1; Frieze v. Chapin, 2 R. 
I. 429; Green v. Engelmann, 39 
Mich. 460. 

* Muller v. Bayly, 21 Gratt. 521. 
See, also, Caperton v. Landcraft, 3 
W. Va. 540. 

9 Armstrong v. Sanford, 7 Minn. 
49; Preiss v. Campbell, 59 Ala. 635; 
Montgomery v. McEwen, 9 Minn. 
103. But see Hubbard v. Jasinski, 
46 111. 160. 

1 See Scott v. Ballard, 117 N. C. 
195, 23 S. E. 185. 

*Whitworth v. Rhodes, 20 Law 
J., N. S., 105. 



CHAP. XVI.] DEEDS UNDER POWERS OF SALE. 



753 



the mortgagor an opportunity to prosecute a bill to rectify a 
mistake alleged to have been made in the mortgage in stating 
the debt. 8 So, upon the theory that he who seeks equity must 
do equity, it has been held that equity will not enjoin a sale 
under a power of sale contained in a mortgage because the 
statute of limitations has run against an action to foreclose 
it. 4 To entitle the petitioner to an injunction, he must show 
substantial reasons for seeking the aid of the court. He must 
allege specifically the precise grounds that give him a right 
to relief without making general statements, or leaving in- 
ferences to be drawn from other facts, and his rights must be 
clear ; and generally, it may be said as a result of the decisions, 
the petitioner must make out a strong and convincing case.* 



8 Brinckerhoff t. Lansing^ 4 
Johns. Ch. 65, 8 Am. Dec. 538. And 
see Frieze v. Chapin, 2 R. I. 429; 
Gregg v. Hight, 6 Mo. App. 579; 
Robertson v. Hogshead, 3 Leigh, 
667; Koger v. Kane, 5 Leigh, 606. 

* House v. Carr, 185 N. Y. 453, 
6 L.R.A.(N.S.) 510, 78 N. E. 171. 
And see Goldfrank v. Young, 64 
Tex. 432; Grant v. Burr, 54 CaL 
298. 

5 Bedell v. McClellan, 11 How. 
Pr. 172; Kershaw v. Kalow, 1 Jur. 
N. S., 974; Montgomery v. Mc- 
Ewen, 9 Minn. 103 ; Pender v. Pitt- 
man, 84 N. C. 372; Foster v. Rey- 
nolds, 38 Mo. 553; Sloan v. Cool- 
baugh, 10 Iowa, 31; Vaughan v. 
Marable, 64 Ala. 60 ; Meysenburg v. 
Schleiper, 46 Mo. 209; Powell v. 
Hopkins, 38 Md. 1. See, also, 
Tooke v. Newman, 75 111. 215 ; Jack- 
son v. Henry, 10 Johns. 185, 6 Am. 
Dec. 328; Vechte v. Brownell, 8 
Paige, 212; Jones v. Matthie, 11 
Jur. 504; Close v. Phipps, 7 Man. & 
G. 586; Piatt v. McClure, 3 Wood. 
& M. 151 ; Van Bergen v. Demarest, 
Deeds. VoL 1.— 48 



4 Johns. Ch. 37; Davey v. Durant, 
1 De Gex & J. 535; Jenkins v. 
Jones, 2 Giff. 99; Struve v. Childs, 
63 Ala. 473; Outtrin v. Graves, 1 
Barb. Ch. 49; Prichard v. Wilson, 
10 Jur. N. S., 330; Foster v. Good- 
rich, 127 Mass. 176; Aldrich v. 
Reynolds, 1 Barb. Ch. 613 ; Terry v. 
Fitzgerald, 32 Gratt. 843; Robert- 
son v. Norris, 1 Giff. 421 ; Goodrich 
v. Foster, 131 Mass. 217; Walker 
v. Cockey, 38 Md. 75; Burnet v. 
Denniston, 5 Johns. Ch. 35, 41 ; 
Banker v. Brent, 4 Minn. 521 ; Bid- 
well v. Whitney, 4 Minn. 76; Es- 
lava v. Crampton, 61 Ala. 507 ; Jack- 
son v. Dominick, 14 Johns. 435; 
Hyland v. Stafford, 10 Barb. 558; 
Grantt v. Gridall, 49 Md. 310; Cas- 
saday v. Bosler, 11 Iowa, 242; Park- 
inson v. Hanbury, 1 Drew. & S 
143; Culbertson v. Lennon, 4 Minn. 
51; Osburn v. Andre, 58 Miss. 609; 
Kornegay v. Spicer, 76 N. C. 95; 
Cole v. Savage, Clarke Ch. 361; 
Parnell v. Vaughan, 77 N. C. 268; 
Capehart v. Biggs, 77 N. C. 261 ; 
Dickerson v. Hayes, 26 Minn. 100 
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And see in this connection : Ray v. 
Home etc Inv. Co., 98 Ga. 122, 26 
S. E. 56; McDaniel v. Cowart, 109 
Ga. 419, 34 S. E. 589; Wilson v. 
Gray, 97 Mo. App. 632, 71 S. W. 
718; Sandusky v. Fan's, 49 W. Va. 
150, 38 S. E. 563; Lumber Co. v. 



Satchwell, 148 N. C. 316, 62 S. E. 
310. A person who obtains an in- 
junction against a sale, and allows 
the advertisement to continue, is 
chargeable with the entire cost of 
publication: Collins v. Standish, 6 
How. Pr. 493. 
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§ 431. Nature of powers to sell. — A power of sale 
possessed by trustees may be appendant to the legal estate, 
or it may be merely collateral, with which no interest in the 
property is coupled. 1 Where a grant or devise is made to 
trustees, they take the lands to which the power of sale is 

i Forbes v. Peacock, 11 Sim. 152; 179; Prather v. McDowell, 8 Bush, 
Warneford v. Thompson, 3 Ves. Jr. 46; Bolton v. Jacks, 6 Rob. (N. Y.) 
513; Stafford v. Buckley, 2 Ves. 166; Reid v. Gordon, 35 Md. 184. 
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attached; but if the trustees are directed to sell the lands, a 
naked power to sell only is conferred upon them. In the lat- 
ter case they do not take the legal title, but may divest it from 
the holder by executing the power. 2 If the instrument creat- 
ing the trust contains no power of sale, a sale may be decreed 
in a proper case by a court of equity. 8 In those states in 
which a trust deed passes the legal title of the property 
to the trustee, it is considered that none of the usual incidents 
of ownership pass to him under the conveyance. 4 

§ 432. How created. — A power of sale may be created 
by any words which show such an intention, and may arise 
from an instrument imposing such duties upon a trustee that 
he cannot perform them without a sale. 5 Where a direction 
is given to sell personalty, and with the proceeds purchase 



2 Bergen v. Rennall, 1 Caines Cas. 
Er. 16 ; Ferebere v. Proctor^ 2 Dev. 
& B. 439; Bebach v. Smith/3 Binn. 
69, 5 Am. Dec 352; White v. How- 
ard, 52 Barb. 294; Peter v. Beverly, 
10 Peters, 532, 9 L. ed. 522; Jack- 
son v. Burr, 9 Johns. 104; Allen 
v. Dewitt, 3 Comst. 276; McKnight 
v. Wimor, 38 Mo. 132; Thompson 
v. Gaillord, 3 Rich. 418, 45 Am. Dec. 
778; Marsh v. Wheeler, 2 Edw. Ch. 
156; Braman v. Stiles, 2 Pick 460, 
13 Am. Dec. 445. Mr. Kent, in a 
note on this subject says: "The 
distinctions on this subject have the 
appearance of too curious and over- 
strained a refinement": 4 Kent's 
Com. 321, n. d. 

8 Bush v. Bush, 2 Duval, 269. 
But where a power of sale exists, 
the sanction of a court is not nec- 
essary: Low v. Grinnan, 19 Iowa, 
193; Bath v. Bradford, 2 Ves. 590. 
When the whole trust is before the 
court, a trustee cannot sell without 



its sanction, though express power 
be given to him: Drayson v. Po- 
cock, 4 Sim. 283; Culpepper v. As- 
ton, 2 Ch. Cas. 116; Raymond v. 
Webb. Lofft. 66. But where a 
single sale is before the court, the 
trustee may make a new sale, with- 
out a special order, if the first one 
is set aside: Reeside v. Peter, 35 
Md. 221. 

4 Sacramento Bank v. Alcorn, 121 
Cal. 379, 53 Pac 813; Weber v. Mc- 
Cleverty, 149 Cal. 316, 86 Pac. 706; 
Ware v. Schintz, 190 111. 189, 60 N. 
E. 67. 

5 Hamilton v. Buckminister, Law 
R. 3 Eq. 323; Williamson v. Suy- 
dam, 6 Wall. 723, 18 L. ed. 967; 
Going v. Emery, 16 Pick. 107, 26 
Am. Dec. 645 ; Macomb v. Kearney, 
1 Green Ch. 189 ; Rankin v. Rankin, 
36 111. 293, 87 Am. Dec. 205 ; State 
v. Cincinnati, 19 Ohio St. 179; 
Fluke v. Fluke, 1 Green Ch. 478. 
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land, which, for the purpose of the trust is to remain person- 
alty, the trustees possess the power of selling the land so pur- 
chased. 6 A power of sale is a necessary implication from an 
assignment in trust to pay debts, though the power is not ex- 
pressly conferred. 7 So, where it is impracticable to make a 
division under a devise, with direction to divide and pay over 
the shares to legatees, a power of sale may be implied; there 
must, however, be some other duty to perform than a mere di- 
vision. 8 If a testator has already executed a written contract 
to sell certain lands, a power of sale contained in a will does 
not apply to them. 9 Where it is doubtful by the terms of a 
trust deed giving power to sell, whether the trustees take as 
joint tenants or tenants in common, the court will construe 
the deed, if possible, as a conveyance to them as joint ten- 
ants. 1 "It is not necessary that the intention to execute a 
power of sale shall appear by express terms or recitals in the 
instrument. It is sufficient that it shall appear by words, acts, 
or deeds, demonstrating the intention." 8 



«Tait v. Lathbury, Law R. 1 Eq. 
174; Stockbridge v. Stockbridge, 11 
Allen, 214; South Scituate Savings 
Bank v. Ross, 11 Allen, 443. 

'Wood v. White, 4 Mylne & C 
481. A will provided "I sell to A B 
a parcel of land [describing it], for 
six thousand dollars, if my executor 
is satisfied with the payment." A 
power of sale by the executor was 
held to be implied : Jones v. Jones, 
2 Beasl. 236. Unless there is lan- 
guage clearly indicating that a larg- 
er power was intended, a power of 
disposal accompanying a bequest or 
a devise of a life estate, will be lim- 
ited to such disposition as a tenant 
for life can make: Miller's Admin- 
istrator v. Potterfield, 86 Va. 876, 
19 Am. St Rep. 919. 

8 Scott v. Steward, 27 Beav. 369; 
Winston v. Jones, 6 Ala. 550; Mapes 



v. Tyler, 43 Barb. 421; Craig v. 
Craig, 3 Barb. Ch. 76; Rankin v. 
Rankin, 36 111. 293, 87 Am. Dec. 
205; Moore v. Lockett, 2 Bibb. 69, 
4 Am. Dec. 683; Clark v. Riddle, 11 
Serg. & R. 311. 

»Roome v. Phillips, 27 N. Y. 357. 
See Price v. Huey, 22 Ind. 18; Huy- 
ler v. Kingsland, 3 Stockt. Ch. 406. 
Another trustee may be appointed 
where the first dies: Buchanan v. 
Hart, 31 Tex. 647. Where a pur- 
chaser takes trust property with 
notice of the trust he takes it sub- 
ject to the trust: Sharp v. Good- 
win, 51 Cal. 219. 

1 Saunders v. Schmaelzle, 49 Cal. 
59. 

*McRae v. McDonald, 57 Ala. 
423; Young v. Sheldon, 139 Ala. 
444, 36 So. 27, 101 Am. St Rep. 44. 
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§ 433. Trustees cannot delegate power of sale. — The 
maxim delegatus non potest delegare prevails, and a trustee 
is not authorized to delegate the power of sale to a third per- 
son. 8 This would obviously be true with greater force of a 
naked power coupled with no interest. 4 A sale made by an 
agent so constitued would be void. Thus, two executors were 
authorized to sell certain lots of land, if they should deem it 
advisable, and one of them having gone abroad, sent a power 
of attorney to his coexecutor to sell on such terms as he might 
consider expedient; the latter entered into an agreement of 
sale, which was held invalid. 5 Such a case is one of personal 
trust and confidence, and is personal. 8 

§ 434. Married woman as trustee. — While it is pro- 
vided in many States that a husband must join in his wife's 
deed, this provision does not apply to a title held by her in 
trust. It is not necessary where the donee of a power is a 
married woman, that her husband should join in the deed. 7 



8 Saunders v. Webber, 39 Cal. 
287; Newton v. Bronson, 3 Kern. 
587, 67 Am. Dec. 89; Hardwick v. 
Mynd, 1 Anstr. 109; Hawley v. 
James, 5 Paige, 487; Shahan v. 
Tethero, 114 Ala. 404, 21 So. 951; 
Greenfield v. Stout, 122 Ga. 303, 50 
S. E. Ill; Polliham v. Reveley, 181 
Mo. 622, 81 S. W. 182. The power 
must be conferred by the deed of 
trust itself. 

4 Black v. Erwin, Harp. 411. 

5 Berger v. Duffy, 4 Johns. Ch. 
368. The Chancellor said: "One 
executor in this case cannot com- 
mit his judgment and discretion to 
the other, any more than to a stran- 
ger; for delegatus non potest dele- 
gare The testator intended that 
his representatives should have the 
benefit of the judgment of each of 
the executors applied to the given 



case, so long as both of them were 
alive. The agreement to sell was 
not valid, being made by one execu- 
tor without the personal assent and 
act of of the other. The power was 
not capable of transmission or dele- 
gation from one executor to the 
other, and the rule of law and 
equity on this point is perfectly 
well settled : 9 Coke, 75 ; Ingram v. 
Ingram, 2 Atk. 88. Sir Thomas 
Clarke, in Alexander v. Alexander, 
2 Ves. 643 ; Lord Hardwicke, in At- 
torney General v. Scott, 1 Ves. 417; 
Lord Redesdale, in 2 Schoales & L. 
330; Hawkins v. Kemp, 3 East. 410; 
Sugden on Powers (2d ed.), 167." 

8 Pearson v. Jamison, 1 McLean, 
197; Berger v. Duffy, 4 Johns. Ch. 
368. 

7 Cranston v. Crane, 97 Mass. 459, 
93 Am. Dec. 106. See, also, Nevin 
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§ 435. Services of agent. — Trustees, if proper caution 
is used, may engage the services of an agent or solicitor. 8 All 
the trustees, however, should unite in the appointment or 
ratification, and the original authority or subsequent ratifica- 
tion should be in writing. 9 Where the trustees have the fee, 



v. Gillespie, 56 Mo. 320; Thomp- 
son v. Lyon, 20 Mo. 155, 61 Am. 
Dec. 599; Claflin v. Van Wagoner, 
32 Mo. 252; Ladd v. Ladd, 8 How. 
27, 12 L. ed. 973; Thompson v. 
Murray, 2 Hill Eq. (S. C.) 204, 
29 Am. Dec. 68; Young v. Sheldon, 
139 Ala. 444, 36 So. 27, 101 Am. St. 
Rep. 44. In the case last cited the 
court says: "It is thoroughly well 
settled that at common law a mar- 
ried woman could, without the con- 
sent or concurrence of her husband, 
execute a power, whether append- 
ant, in gross, or simply collateral, 
notwithstanding her disability to 
dispose of her own estate. And it 
is of no consequence whether the 
power was granted to her before or 
after she became a married wom- 
an: 1 Sugden on Powers, 181, 182; 
Kent's Commentaries, 325 ; 2 Wash- 
burn on Real Property, 317; 22 
Am. & Eng. Ency. of Law, 2d ed. 
1106 and notes. This principle is 
stated by Mr. Sugden in this lan- 
guage: 'By the common law a 
woman could not dispose of her 
own estate without a fine and re- 
covery, for which the statute law 
has now supplied a deed, with cer- 
tain formalities, but, simply as the 
instrument or attorney of another, 
she could convey an estate in the 
same manner as her principal, be- 
cause the deed was considered as 
the deed of the principal, and not 
of the attorney and her interest 



was not affected ... It is not 
material whether the power is given 
to an unmarried woman, who after- 
wards marries, or to a woman while 
she is married or upon her marriage 
and she survives her husband, and 
afterward takes another; in all the 
cases she may execute the power, 
and the concurrence of her husband 
is in no case necessary." 

» Gillespie v Smith, 29 III. 473, 
81 Am. Dec. 328; Hawley v. James, 
5 Paige, 318, 487; Ex parte Bel- 
chier, 1 Amb. 218; Rossiter v. Tra- 
falgar Life Assn. Co., 27 Beav. 377 ; 
Ord v. Noel, 5 Madd. 498; Sinclair 
v. Jackson, 8 Cow. 582. Thus serv- 
ices of another may be engaged as 
auctioneer or in a similar capacity: 
Palmer v. Young, 96 Ga. 246, 22 S. 
E. 928, 51 Am. St. Rep. 130; Ken- 
nedy v. Dunn, 58 Cal. 339; Learned 
v. Greer, 139 Mass. 31, 29 N. E. 
215. 

9 Mortlock v. Buller, 10 Ves. Jr. 
311; Sinclair v. Jackson, supra; 
Newton v. Bronson, 3 Kern. (13 N. 
Y.) 587, 67 Am. Dec. 89. In Haw- 
ley v. James, 5 Paige, 318, Chancel- 
lor Walworth, on page 487, said: 
"A trustee who has only a delegated 
discretionary power, cannot give a 
general authority to another to ex- 
ecute the same, unless he is spe- 
cially authorized so to do by the 
deed or will creating such power. 
A general authority to an agent to 
sell and convey lands belonging to 
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where they have not only a power, but an estate coupled with 
a power, they may act by the agency of a duly authorized 
attorney. 1 

§ 436. What a power of sale authorizes. — An attor- 
ney or trustee is not authorized to make partition of lands in 
which the constituent has an interest as a tenant in common, 
by virtue of a power of attorney which authorizes him to sell 
the lands, and do whatever is necessary to carry the power 
into execution. 2 Nor does a power to sell confer authority 
to make an exchange. 8 But the same object may be attained 



the estate, or to contract absolutely 
for the sale of such lands, cannot 
therefore be given by the trustees. 
But they may intrust an agent with 
authority to make conditional sales 
of lands lying at a distance from 
the place of residence of the trus- 
tees, subject to the ratification of 
such trustees or any two of them. 
And they may also empower him to 
make and execute valid conveyan- 
ces of the land thus sold, upon a 
compliance with the terms of sale, 
after such sales have been so rati- 
fied by them. The purchaser in 
such case, however, would probably 
be bound to show that this condition 
precedent had been complied with, 
in order to render his title perfect, 
when the conveyance was executed 
by the agent under such a power. 
The better course in a case, of this 
kind, therefore, is to intrust the 
agent with a discretionary power 
to contract, subject to the ratifica- 
tion of the trustees upon his re- 
port of the facts; and they should 
themselves execute the conveyance, 
when the terms of the sale have 
been complied with, and transmit it 



properly acknowledged to the agent, 
to be delivered to the purchaser." 

1 Telford v. Barney, 1 Iowa, 591; 
May's Heirs v. Frazee, 4 Litt. 391, 
14 Am. Dec. 159. As to convey- 
ances by attorney in the case of 
trustees for creditors, see Blight v. 
Schenck, 10 Barr. 285, 51 Am. Dec. 
478; Jonhs v. Sargeant, 45 Miss. 
332. It is held a sheriff cannot be 
appointed to sell upon the death of 
the trustee: Miller v. Evans, 35 
Mo. 45. 

2 Bore v. Rollins, 30 Cal. 409; 
Bradshaw v. Fane, 3 Drew. 536; 
McQueen v. Farquhar, 11 Ves. Jr. 
467; Brassey v. Chalmers, 4 De 
Gex, M. & G. 528, 16 Beav. 223; 
Woodhull v. Longstreet, 3 Harris, 
419; Carr v. Petitioner, 16 R. I. 
645, 27 Am. St. Rep. 773. A power 
of sale does not imply a power to 
mortgage: Kent v. Morrison, 153 
Mass. 137, 10 L.R.A. 756, 25 Am. St. 
Rep. 616; Stokes v. Payne. 58 Mrss. 
614, 38 Am. Rep. 340; Stump v. 
Warfield, 104 Md. 530, 65 Atl. 346, 
118 Am. St. Rep. 434. 

8 King v. Whiton, 15 Wis. 684; 
Ringgold v. Ringgold, 1 Har, & G. 
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by making a partition under the form of a sale. 4 And where 
a mortgagee was given power to sell or "absolutely dispose 
of" the property, it was held that he had power to exchange 
the mortgaged property for other lands. 6 

§ 437. Improvident sale. — The general rule is that, if 
the trustee acts improvidently, he is personally responsible, 
but the sale is valid. 6 But a court may, under certain circum- 
stances, set the sale aside. 7 Where proper diligence has been 



11, 18 Am. Dec 2S0; School v. Mc- 
Cully 11 Rich. 424; Taylor v. Gallo- 
way, 1 Hemp. 232. See Attorney 
General v. Hamilton, 1 Madd. 214; 
Abel v. Heathcote, 4 Brown Ch. 
278, 3 Ves. Jr. 98; 2 Sugden on 
Powers, 506. 

* Marshall v. Sladden, 7 Hare, 
438; Phelps v. Harris, 51 Miss. 789 
Leigh v. Ashburton, 11 Beav. 470. 
See Bartram v. Whichcote, 6 Sim. 
86. By a marriage settlement real 
estate was conveyed by a wife to 
trustees with authority to sell and 
convey, with the written consent of 
herself and husband, "in such man- 
ner as to convey the fee" to the 
purchaser. Afterward the trustees, 
by an order of court, with the con- 
sent of the .husband and wife, mort- 
gaged the property. The property 
was sold under foreclosure, but 
the purchaser refused to complete 
the purchase for the reason that 
the mortgage bound only the life 
interest of the wife, while he had 
purchased the whole title. The 
trustees, subsequently, by an ar- 
rangement between all the parties, 
conveyed to the purchaser the re- 
mainder. The court held that the 
sale by the trustees under the cir- 
cumstances was a valid exercise of 



the power of sale: Dyett v. Cen- 
tral Trust Co., 140 N. Y. 54. 

« Smith v. Spears, 20 Ont. 286. 

6 Harper v. Hayes, 2 Giff. 216; 
Osgood v. Franklin, 2 Johns. Ch. 
27, 7 Am. Dec. 513; Pechel v. Fow- 
ler, 2 Anstr. 550; Quackenbush v. 
Leonard, 9 Paige, 347; Chesley v. 
Chesley, 45 Mo. 540. 

7 Hoppes v. Check, 21 Ark. 585; 
Clarkson v. Creely, 35 Mo. 95. In 
the former case, the facts were that 
upon the day of the sale but few 
persons were present; application 
was made by the debtor to the trus- 
tee to delay the sale as long as pos- 
sible, the debtor stating that he ex- 
pected to obtain an injunction pre- 
venting the sale; the trustee prom- 
ised that he would not sell before 
1 o'clock, and the debtor departed; 
in consequence of the urging of the 
creditor, the trustee sold the land 
between 11 and 12 o'clock, and the 
creditor, who was the only bidder, 
purchased the land at one-fifth of 
its value. The sale was held fraud- 
ulent and void. Specific perform- 
ance may be refused where there 
has been misfeasance on the part of 
the trustee, though no blame is at- 
tached to the purchaser: Hill v. 
Buckley, 17 Ves. Jr. 394 ; Bridger 
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used in endeavoring to obtain the best possible price for the 
property, the fact that the price is inadequate will not avoid 
the sale. 8 But the inadequacy may be so palpable and gross 
as to be indicative of fraud. 9 

§ 438. Effect of trustee's deed. — A deed made by an 
executor under a power contained in a will to a purchaser 
for a valuable consideration, will prevail against the unre- 
corded deed of a former grantee, who was not in possession, 
and of whose deed the second purchaser had no actual or con- 
structive notice. 1 Where trustees possessing a discretionary 
power to sell and convey the trust property, sell the property 
and receive the purchase price, it is their duty to convey the 
legal title to the purchaser. They, in case of refusal, may be 
compelled by a court of equity to execute a deed. 9 A sale will 
not be set aside by a court of equity merely because it was 
made after the grantor's death. 3 Where a trustee was direct- 
ed by an order of court to sell land, taking back at the same 
time a mortgage, and he sold the land for cash, it was held 
that a subsequent purchaser was chargeable with notice of the 
terms of the order. 4 

§ 439. When the power terminates by lapse of time. — 
A limitation as to time may be directory merely. Thus, a 
power "to sell with all convenient speed, and within five 
years," will authorize a sale after the expiration of the five 



v. Rice, 1 Jacob & W. 74; Ord v. 
Noel, 5 Madd. 440; White v. Cud- 
don, 8 Clark & F. 766. 

8 Bochlert v. McBride, 48 Mo. 
SOS; Carter v. Abshire, 48 Mo. 300. 
And see Morse v. Hill, 136 Mass. 
60. 

9 Brooker v. Anderson, 35 111. 66. 
That the person making a sale un- 
der a power of sale will be required 
to account to the mortgagor for the 



actual, rather than the selling 
price of the property, see Aultman 
& Taylor Co. v. Meade, 121 Ky. 
241, 89 S. W. 137, 123 Am. St. Rep. 
193. 

1 Stewart v. Mathews, 19 Fla. 752. 

2 Saunders v. Schmaelzle, 49 Cal. 
59. 

8 Spencer v. Lee, 19 W. Va. 179. 
4 Dickinson v. Worthington, 4 
Hughes, C C 430. 
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years. 5 The time, however, may be of the essence of the 
power, and in such case the direction must be observed. 8 
Where an estate is vested in trustees for a certain person for 
life, and where it is provided that at his death they may sell, 
they cannot sell during the life of such person, even if it be 
the most advantageous course for all parties. 7 Where trus- 
tees are empowered to sell a certain portion of an estate, they 
may, as a general proposition, join in a sale of the whole prop- 
erty for a gross sum, and the purchase money may be equit- 
ably divided. 8 Independently of equitable defenses of laches 
and estoppel by unreasonable delay, it has been decided that 
there is no limitation on the time when a mortgage may be 
foreclosed under a power of sale. 9 

§ 439a. Execution of deed without referring to power. 

— If the donee of the power owns an interest in the land, 
the fact that he executes a deed in his individual name, with- 
out referring to the power, is not conclusive against the exe- 
cution of the power; but the instrument may be held to con- 
vey the entire estate where it is apparent, in view of the cir- 
cumstances under which the deed was made, and the situa- 
tion of the subject, that the donee intended to transfer the 
whole estate, and to exercise the power necessary for that pur- 
pose. 1 However, the fact that the maker of the deed has an 



* Pearce v. Gardner, 10 Hare, 287; 
Smith v. Kenney, 33 Tex. 283; Cuff 
v. Hall, 1 Jur., N. S., 783; Shatter's 
Appeal, 4 Pa. St. 83. 

6 Booraem v. Wells, 4 Green Ch. 
87. 

7 Johnstone v. Baber, 8 Beav. 233. 
See Mills v. Dugmore, 30 Beav. 
104; In re Brown, Law R. 10 Eq. 
349. 

»McCarogher v. Whieldon, 34 
Beav. 107. If the purchase money 
cannot be ratably apportioned, or if 



the sale has not been advantageous 
to the cestui que trust, the pur- 
chaser will not be compelled to ac- 
cept the title: Rede v. Oakes, 32 
Beav. 555. The tenant for life and 
trustees for the remainderman may 
join in a conveyance and transfer 
a good title: Clark v. Seymour, 7 
Sim. 67. 

9 Stevens v. Osgood, 18 S. D. 
247, 100 N. W. 161. 

1 Morffew v. San Francisco etc 
R. R. Co., 107 Cal. 587, and cases 
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interest in the property that will pass by the deed, regardless 
of the power, is strong evidence tending to show that there 
was no intention to execute the power. 2 Where the owner of 
an undivided half of land makes the owner of the other half 
his executor, and also tenant for life, with power to sell in 
fee as executor, a conveyance by him of the whole premises, 
without referring to the will or any power contained in it, or 
mentioning his capacity as executor, but purporting to be a 
conveyance made in his own right, transfers no title as against 
the remainderman. 8 Where a testatrix gave all her property 
to her husband for the term of his natural life, "to be by him 
managed and disposed of in whatever way may to him seem 
just and right," and directed that all property that might re- 
main at his death should be divided among their children, and 
land belonging to their community estate was conveyed by 
him by a deed of trust to secure the payment of money ad- 
vanced to him, the deed making no reference to the will, but 
containing covenants of warranty, it was held to be a sufficient 
execution of the power to convey the entire title and not 
merely the husband's estate. 4 A deed made under a power in 
a will, will be considered to have been made in execution of 
the power, although it does not refer in terms to the will. 5 
Where a deed is in proper form and sufficient to convey the 
grantor's title, if he possessed any, it will, in case he has no 
title, be considered as an execution of a power of sale vested 



cited: Young v. Sheldon, 139 Ala. 
444, 36 So. 27, 101 Am. St. Rep. 
44; Walters v. Bristow, 77 Ark. 
182, 91 S. W. 305, 113 Am. St. Rep. 
136; Gulf etc. Co. v. O'Neal, 131 
Ala. 117, 90 Am. St. Rep. 22; Grace 
v. Perry, 197 Mo. 550, 95 S. W. 
875. 

« Walters v. Bristow, 77 Ark. 182, 
91 S. W. 305, 113 Am. St Rep. 
136. And see McCreary v. Bom- 



berger, 151 Pa. 323, 31 Am. St. Rep. 
760; Gulf etc. Co. v. O'Neal, 131 
Ala. 117, 90 Am. St. Rep. 22; Ma- 
son v. Wheeler, 19 R. I. 21, 61 Am. 
St. Rep. 734. 

8 Holder v. American Investment 
& Loan Co., 94 Ga. 640. 

4 Henderson v. Smith, 62 Fed. 
Rep. 708, 10 C. C. A. 602. 

5 Scheidt v. Crecelius, 94 Mo. 322, 
4 Am. St. Rep. 384. 
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in him as executor and trustee. 6 Although the grantor sup- 
posed himself to be the owner, and the deed to be a transfer 
of his title, it may operate as an execution of a power of sale. 7 
So also when a conveyance is made of property which the 
conveyor has the power to sell and convey, and such convey- 
ance would be inoperative except as an execution of the 
power, exercise of the power will be presumed, and no ex- 
press recital thereof is required. 8 

§ 440. How the sale may be made. — The trustees may 
make separate divisions of the property, and sell the lots at 
various times. 9 They also have the power of combining sev- 
eral parcels into one where they form a single farm. 1 But a 
trustee under a power of sale has no power to sell the timber 
separately from the land ; nor can he sell the land without the 



6 Terry v. Rodahan, 79 Ga. 278, 
11 Am. St. Rep. 420. 

'Terry v. Rodahan, 79 Ga. 278, 
11 Am. St Rep. 420. 

8 Matthews v. Capshaw, 109 
Tenn. 480, 72 S. W. 954, 97 Am 
St Rep. 854. In that case the court 
says: "In the case of Hall v. 
Preble, 68 Me. 100, quoted approv- 
ingly by this court it is said : 'It is 
not necessary that there should be 
an express declaration in the deed 
that it is made in execution of the 
power. It is sufficient if the deed 
purports to convey the fee. When 
a person conveys land for a valu- 
able consideration, he must be, and 
is, engaging with the grantee to 
make the deed as effectual as he 
has the power to make it* Young 
v. Insurance Co., 101 Tenn. 316, 47 
S. W. 428. It is sufficient if the 
intention to execute the power ap- 
pears by words or deed indicating 



the intention: Pate v. Pierce, 4 
Cold. 113. If the deed purports 
to convey the fee, which would be 
impossible without the execution of 
the power, no recital of it is nec- 
essary, and the intention to exer- 
cise it is presumed: Guarantee etc 
Co. v. Jones, 102 Tenn. 254, 58 S. 
W. 219. See, also, Middlebrooks 
& Co. v. Ferguson, 126 Ga. 232, 55 
S. E. 34. 

9 Gray v. Shaw, 14 Mo. 341 ; Car- 
ter v. Abshire, 48 Mo. 300; Ord v. 
Noel, 5 Madd. 438; Lessee of Stall 
v. Macalester, 9 Ohio, 19; Ex parte 
Lewis, 1 Gill & J. 69; Ewing v. 
Higby, 7 Ohio, 198, 28 Am. Dec. 
633; Bloomer v. Waldron, 3 Hill 
372; Delaplaine v. Lawrence, 3 
Comst. 301; Sumrall v. Chaffin, 48 
Mo. 402; Miller v. Evans, 35 Mo. 
45; Gillespie v. Smith, 29 111. 472, 
81 Am. Dec. 328. 

i Kellogg v. Carrico, 47 Mo. 157. 
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timber. 8 Where the trustees possess the power of selling at 
the written request and direction of another, specific perform- 
ance will not be decreed of a sale made by them in the absence 
of such writing; and this is true, even in the case of part per- 
formance. 8 So, if the power to sell and convey is subject to 
the approval of the cestui que trust, the legal title, without the 
approval of the cestui que trust, will not pass by the deed of 
the trustee to a purchaser. 4 

§ 441. Private sale or auction. — Where the power con- 
tains no express directions as to the manner in which the sale 
shall be conducted, the trustee has the option of determining 
whether a private sale or a public auction will best promote 
the interests of the trust estate. 5 Where land was conveyed 
to the defendant in trust to sell it "at auction, or otherwise, 
in whole or in parcels, on giving three weeks' notice thereof," 
it was held that the direction as to the notice to be given had 
reference only to a sale by public auction, and that a private 
sale without notice was valid. 8 



2 CholmeIey v. Paxton, 3 Bing. 
207. See, as to separate sale of 
minerals, Buckley v. Howell, 29 
Beav. 546; Cadwalader's Appeal, 64 
Pa. St 293. 

8 Sykes v. Sheard, 33 Beav. 114; 
Adams v. Broke, 1 Younge & C. Ch. 
627; Phillips v. Edwards, 33 Beav. 
440; Blackwood v. Burrowes, 2 
Con. & L. 459. 

4 Sprague v. Edwards, 48 Cal. 
239, and cases cited. A sale direct- 
ed to be made by two executors is 
not rendered invalid by the absence 
of one if he subsequently ratifies it : 
Dunn's Executors v. Renick, 40 W. 
Va, 349. Where it appears that a 
testator intended that a power of 
sale should be exercised jointly by 
the executors and trustees, the in- 



tention must be given full force 
and effect: Poole v. Anderson, 80 
Md. 454. 

5 Davey v. Durant, 1 De Gex & 
J. 535; Ex parte Hurley, 1 D & Ch. 
631; Harper v. Hayes, 2 Giff. 210; 
Ex parte Dunman, 2 Rose, 66; Ex 
parte Ladbroke, 1 Mont. & A. 384; 
Noble v. Edwardes, Law R. 5 Ch. 
D. 378; Jackson v. Williams, 50 Ga. 
553; Ex parte Goden, 1 D. & Ch. 
323; Huger v. Huger, 9 Rich. Eq. 
217. See Maltox v, Eberhart, 38 
Ga. 581 ; Crane v. Reeder, 22 Mich. 
339; Burr v. McEwen, Bald. 154; 
Ashhurst v. Ashhurst, 13 Ala. 781. 

6 Minuse v. Cox, 5 Johns. Ch. 
441, 9 Am. Dec. 313. The chancel- 
lor said: "The trustee under this 
deed as well as under the will, had 



CHAP. XVII. J DEEDS BY TRUSTEES FOR SALE. 



767 



§ 442. Sale to the highest bidder.— "By the highest 
bidder must be understood a person who makes the highest 
bid in good faith. The trustee is not bound to accept every 
bid. He is necessarily clothed with a prudent and sound dis- 
cretion, and the court will always sustain him in refusing bids 
which would manifestly defeat and frustrate the very object 
and purposes of a sale." 7 A direction of a testator to have 
his property sold at auction is substantially complied with if 
the property is advertised for sale, and a price is offered by 
letter which is not increased when the sale occurs. 8 A sale at 



a discretion to sell at public or priv- 
ate sale, and the direction to give 
three weeks' public notice in the 
daily papers, evidently alluded to 
sales at auction, and not private 
sales. The direction was to give 
three weeks' notice thereof, that is, 
of the auction. To give three 
weeks' notice of a private sale 
would be absurd; and it would be 
equally so to suppose the testator, 
when he gave to his trustee a direc- 
tion to sell at auction or otherwise, 
that he meant to debar him from 
accepting of an advantageous offer, 
because there had not been three 
weeks' notice of the time of accept- 
ing it. These words must be con- 
strued according to the reason of 
the thing, and the usages of busi- 
ness applicable to the case, and 
there can be no possible doubt of 
the intention of the deed, that the 
notice should be applied to the auc- 
tion sales, and not to any other. 
But if that notice did apply to all 
and every sale, public and private, 
I should concur in opinion with the 
master that the sale without the 
notice would be valid, and confer 
a good title on the purchaser; and 
that the only consequence would be 



that the trustee might be responsi- 
ble for any deficiency in the price 
for which it sold below the real 
value of the land." 

7 Brent, J., in Gray v. Viers, 33 
Md. 18, 22. 

8 Tyree v. Williams, 3 Bibb, 365, 
367, 6 Am. Dec. 663. A direction 
to sell at public auction should be 
followed: Greenleaf v. Queen, 1 
Peters, 145. But where there was 
a direction to sell at public auction, 
and the trustees were unable to con- 
summate a sale, though they made 
vigorous efforts to do so, a private 
sale made in good faith, though for 
less than a public offer, was held 
to be valid : Tyson v. ftfickle, 2 Gill. 
383 ; Gibson's case, 1 Bland, 138, 17 
Am. Dec. 257; Beebe v. De Baum, 
3 Eng. 567; Gibbs v. Cunningham, 
1 Md. Ch. 44. See Farmer v. Dean,. 

32 Beav. 327; Bousfield v. Hodges, 

33 Beav. 90. The bid and sale may 
be waived, and property sold again : 
Dover v. Kennerly, 38 Mo. 469. 
New notices, however, should be 
given : Judge v. Booge, 47 Mo. 545 : 
See Barnard v. Duncan, 38 Mo. 170, 
90 Am. Dec. 416. Where a bid is 
made under a misapprehension, it 
may be waived, and the land may 
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auction is usually preferred, because no question can be raised 
as to the adequacy of the price. 9 

§ 443. What notice to be given. — It is not necessary 
that the sale should be advertised, where the trustee has a dis- 
cretion given to him in express terms as to the manner of 
the sale. 1 If the sale is to be made at auction, it is the duty of 
the trustee to have the proper advertisements made and to 
have all parties duly notified. 2 The advertisement should give 
correct information as to the time and place of sale, and the 
description of the land should be sufficiently accurate to en- 
able it to be identified. 3 

§ 444. Compliance with terms of power. — If a particu- 
lar place is specified where notice is to be given, a sale with- 
out a notice at the place specified is void. Thus, where a power 
of sale provided that notice should be given by posting the 
same on the front door of a certain hotel, and the notice was 
posted near the door, but not on it, it was held that the direc- 
tion as to notice had not been complied with. 4 The adver- 
tisement must be made every day, where it is required by the 



be sold at a lower figure: Water- 
man v. Spaulding, 51 111. 425. 

» Shine v^Hill, 23 Iowa, 264; 
Waterman v. Spauling, 51 111. 425. 
As to the liability of the trustee 
where the price at private sale is 
less than the value, see Connolly v. 
Parsons, 3 Ves. 628, n; Hentze v. 
Stingel, 1 Md. Ch. 283; Ord v. 
Noel, 5 Madd. 440; Taylor v. Ta- 
brum, 6 Sim. 281 ; Mortlock v. Bul- 
ler, 10 Ves. 292, 309; Johnson v. 
Dorsey, 7 Gill, 269; Penny v. Cook, 
19 Iowa, 538. 

1 McDermott v. Lorillard, 1 Edw. 
Ch. 273. 

a Blennerhasset v. Day, 2 Ball & 



B. 133. Where diligence in this 
matter is not used, the court may 
enjoin the sale: Jenkins v. Jones, 2 
Giff. 99. 

8 Newman v. Jackson, 12 Wheat 
570, 6 L. ed. 732; Stephenson v. 
January, 49 Mo. 465; Reeside v. 
Peter, 35 Md. 220. 

4 Sears v. Livermore, 17 Iowa, 
297, 85 Am. Dec. 564. In that case, 
wbich was one under a trust deed, 
the court said that the fact that the 
proprietor of the hotel would not 
allow the notices to be posted on 
the door, did not affect the question. 
The creditor might bring a bill of 
foreclosure. 
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power or a statute that notice of a certain number of days 
before the sale should be given. 5 Compliance with the power 
where notice is required must be shown by parties relying 
upon the validity of the sale. 6 

§ 445. Notice from recital of consideration. — The title 
to land was held by A in trust under a deed duly recorded 
which gave him power to sell, provided such sale was for the 
benefit of the cestui que trust, and to reinvest the proceeds. 
A executed a deed to B reciting the consideration to be one 
dollar, and other valuable considerations. B executed a mort- 
gage on the land to C, and then reconveyed to A, the trustee, 
subject to the mortgage. After the registration of these 
deeds, C assigned the mortgage held by him to D. The re- 
cital in the deed executed by A to B, the court held, was not 
sufficient notice to D; that A's acts were not in compliance 
with the power conferred upon him; and the court held fur- 
ther that no obligation rested upon D to ascertain whether the 
trustee had reinvested the proceeds obtained from the sale. 7 

§ 446. Construction of powers of sale. — The condi- 
tions and terms prescribed in the instrument of trust must be 
observed. 8 A power to executors to sell at a particular time, 



5 Stine v. Wilkson, 10 Mo. 75. 
See Campbell v. Tagge, 30 Iowa, 
305; Lefler c. Armstrong, 4 Iowa, 
482, 68 Am. Dec. 672. 

6 Gibson v. Jones, 5 Leigb, 370; 
Hahn v. Pendell, 1 Bush, 35& If 
the proper notice has in reality been 
given, the sale is not vitiated be- 
cause there is a clerical error in the 
statement of the notice in the deed : 
O'Neil v. Vanderburg, 25 Iowa, 104. 

» Norman v. Towne, 130 Mass. 52. 

•Rodman v. Munson, 13 Barb. 
63; Alley v Lawrence, 12 Gray, 
Deeds. VoL 1.— 49 



373; Palmer v. Williams, 24 Mich. 
328; Caldwell v. Brown, 36 111. 103; 
Cassell v. Ross, 33 111. 244, 85 Am. 
Dec. 270; Carnes v. Polk, 4 Cold. 
87; Drusadow v. Wilde, 63 Pa. St 
170; Styer v. Freas, 15 Pa. St. 339; 
Jackson v. Ligon, 3 Leigh, 191. 
Powers of sale in wills should be 
construed liberally to carry out the 
intent and purpose of the testator: 
Matthews v. Capshaw, 109 Tenn. 
480, 72 S. W. 954, 97 Am. St Rep. 
854. The power of sale need not 
expressly appear upon the face of 
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as when the cestui que trust arrives at majority, cannot be 
executed before that time. A sale attempted to be made be- 
fore the time arrives is void. 9 A testator in his will provid- 
ed that his executors, after the decease of his wife, should 
rent out his lands and support one of his sons out of the pro- 
ceeds. He also provided that none of his estate should be 
sold during the life of such son, but at his death all his real 
estate should be sold, and all his children should receive share 
and share alike. It was held that even an act of the legisla- 
ture could not direct a sale within the time during which the 
sale was forbidden by the tesjtator. 1 Where a power is given 
to sell, after redemption from a tax sale, a sale cannot be made 
under the power before redemption is made. 2 Where the con- 
dition annexed to a power of sale is that it shall be exercised 
only when the income from the property is insufficient to sup- 
port the testator's wife comfortably, a valid sale can be made 
only in that event. 8 Where it is provided that the sale shall 
be made with the consent of the tenant for life, his consent 
is necessary to an effectual execution of the power. 4 If the 
grantor or donor annex a condition to the trust for sale, that 
his consent in writing shall first be obtained, a sale is inopera- 
tive without this consent, and the power is destroyed by the 



the instrument creating it: Gulf 
etc. Lumber Co. v. O'Neal, 131 Ala. 
117, 30 So. 466, 90 Am. St. Rep. 22. 

8 Loomis v McClintock, 10 
Watts, 274. This is true even if 
made by order of court: Blacklow 
v. Laws, 2 Hare, 40. 

1 Ervine's Appeal, 16 Pa. St. 256, 
55 Am. Dec. 499. And see Truell v. 
Tyson, 21 Beav. 439; Styer v. Freas, 
15 Pa. St. 339; Cuff v. Hall, 19 Jur. 
973 ; Smith v. Kinney, 33 Tex. 283. 
See De Laurence! v. De Boom, 48 
Cal. 581. 

*Devinney v. Reynolds, 1 Watts 
& S. 332. 



8 Minot v. Prescott, 14 Mass. 495. 
See Harlan v. Brown, 2 Gill, 475, 41 
Am. Dec. 436; Ormsby v. Tarascon, 
3 Litt. 411; Champlin v. Champ- 
lin, 3 Edw. Ch. 571 ; Greer v. Mc- 
Beth, 12 Rich. Eq. 254; Bunner v. 
Storm, 1 Sand. Ch. 357; Slocum v. 
Slocum, 4 Edw. Ch. 613 ; Cresson v. 
Ferree, 70 Pa. St. 446. And see, 
generally, Hill v. Den, 54 Cal. 6; 
Ord v. De la Guerra, 18 Cal. 67. 

4 Bateman v. Davis, 3 Madd. 98; 
Rickett's Trusts, 1 Johns. & H. 70. 
See Tyson v. Mickle, 3 Gill. 376; 
Sprague v. Edwards, 48 Cal. 239. 
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grantor's death. 5 Where the power is to sell after the death of 
a tenant for life, a sale cannot be made before. 6 As the limi- 
tation placed upon the power of sale, that it shall not be ex- 
ercised until the death of the tenant for life, is made gen- 
erally for the benefit of the latter, he may waive this provision 
in his favor by joining in the conveyance. 7 But where this 
limitation is not imposed for the benefit of the tenant for life, 
but is made for the benefit of the remainderman under the be- 
lief that the value of the property will increase, or for the 
purpose of securing any other expected advantage, the tenant 



5 Kissam v. Dierkes, 49 N. Y. 
602. 

e BIacklow v. Laws, 2 Hare, 40; 
Davis v. Howcott, 1 Dev. & B. Ch. 
460; Jackson v. Lignon, 3 Leigh, 
161 ; Styer v. Freas, 15 Pa. St. 339. 

7 Styer v. Freas, supra; Gast v. 
Porter, 13 Pa. St 533; Truell v. 
Tysson, 21 Beav. 439. See Welton 
v. Palmer, 39 Cal. 456. But see 
Davis v. Howcott, 1 Dev. & B. Ch. 
460, where Gaston, J., says : "It is 
a doubtful point upon the authori- 
ties where there is a devise to one 
for life, and that after his decease 
the land shall be sold, whether a 
sale can be made until after the 
decease of the tenant for life. 
However this may be, when an 
intent may be collected, that the 
testator did not mean by the words, 
after the decease of the tenant for 
life, to limit and postpone the time 
of the sale, but only to make the 
determination of bis estate (see 
Hargrave's note to Co. Litt. 113, 
and Vredale v. Vredale, 3 Atk. 
117), we think that in this case such 
an intent is repelled by the direc- 
tion given with respect to the appli- 
cation of the proceeds of the sale. 
The testator, after the devise for 



life, expresses his wish that the land 
should be sold, and the proceeds 
divided among his four children, or 
the survivors of them. It is ad- 
mitted by the counsel on both sides 
and the pleadings proceed upon the 
understanding, that such is the le- 
gal interpretation of the will 
(therefore it is, that the represent- 
atives of the deceased children are 
not brought before the court), that 
the survivors are meant those liv- 
ing at the death of the tenant for 
life. The sale directed is for the 
purpose of dividing among these 
children, the value of that which 
is itself unsusceptible of partition. 
If all these children bad died be- 
fore their mother, he unquestion- 
ably did not direct that a sale 
should then be made. The power 
was a trust, to be called into ac- 
tion only for the benefit of the 
cestuis que trust. If but one child 
had survived the tenant for life, 
the executors might well have hes- 
itated in undertaking a sale." A 
sale cannot be hastened where the 
tenant for life is a widow who 
waives the provisions of the will, 
but claims dower: Jackson v. Lig- 
non, 3 Leigh, 161. 
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for life cannot accelerate the sale. 8 There is some conflict 
in the authorities upon the construction to be given a power 
of sale in a will where the executor, who is donee of the power, 
is discharged and the estate settled before the power is exer- 
cised. One line of cases holds that the power is granted to 
the executor, as such, and that the power is extinguished upon 
his discharge. Another line of authorities takes the position 
that the power is annexed to the person because of the special 
trust reposed in him and, consequently, that it is not dependent, 
for its exercise, upon his being an executor at the time of its 
exercise. Thus, in a recent case in Illinois the court held that 
the power of an executor to sell real estate was not extin- 
guished by an order of court discharging the executor and 
settling the estate. 9 In this case, the decision is placed upon 
the ground that the relations of an executor to an estate are 
not entirely severed by his discharge but that the trust rela- 
tionship may continue for some purposes thereafter. It is ap- 
parent, however, that the court is influenced by a desire to con- 
strue the power of sale as a personal trust. In other cases, it 
has been held that a power of sale, delegated to an executor, 
is extinguished by his discharge. 1 

§ 446a. Intention to govern in construction. — A power 
of sale in a will is to be construed as are other parts of the 
will, in that the intention is to govern. 2 A power to "invest 
or use," all the property authorizes a sale. 8 Where a devisee 
is authorized to sell if he "sees cause to send my wife to the 



8 Gast v. Porter, 13 Pa. St. 535; 
Pearce v. Gardner, 10 Hare, 290. 

» Starr v. Willoughby, 218 111. 
485, 2 L.R.A.(N.S.) 623, 75 N. E. 
1029. See, also, Scholl v. Olm- 
stead, 84 Ga. 693, 11 S. E. 541. 

1 See Boland v. Tierney, 118 la. 
59, 91 N. W. 836. And see in this 
connection Mott v. Ackerman, 92 
N. Y. 553. 



2 Cotton v. Burkelman, 142 N. Y. 
160, 40 Am. St. Rep. 584. A lib- 
eral construction designed to fur- 
ther the intent of the testator 
should be adopted: Matthews v. 
Capshaw, 109 Tenn. 480, 72 S. W. 
954, 97 Am. St. Rep. 854. 

8 Crawford v. Wearn, 115 N. C. 
540. 
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asylum," and he elects to send her there, having obtained an 
adjudication of her insanity, the power becomes operative, al- 
though the wife was not sent to the asylum. 4 If a will gives 
residuary estate for life with remainder over, and confers 
power on the life tenant if he should deem it advisable for the 
benefit of the life estate to sell any portion of it, and appro- 
priate the proceeds to his own use, the life tenant may sell and 
convey an absolute title to the property. 5 The execution of 
a power will not be defeated because of a provision in excess 
of the power, but it will be executed so far as permissible, and 
the excess will be disregarded. 6 If a will containing a power 
of sale does not mention the donee of the power it is to be ex- 
ercised by the excutors. 7 

§ 447. Construction against trustee. — Where a trustee 
has no beneficial interest, a deed conveying land to him with 
power to sell and lease, will be construed most strongly against 
the trustee, and in favor of the beneficiary. "In general, 
doubtful clauses in a deed," says Mr. Justice Crockett, "are 
construed most strongly against the grantor, and as favorably 
to the grantee as the language will permit. The same rule 
holds good as between a trustee of an express trust, having 
no interest in the trust fund, and the cestui que trust. In such 
cases doubtful clauses in the instrument creating the trust are 
construed strictly as against the trustee acting under a power, 
and most favorably to the beneficiary under the trust." 8 

§ 448. Sale within specified time. — Where a power to 
sell lands, the title to which is vested in a trustee for the pay- 
ment of debts, is limited to a specific time, as three years, the 
lands will not become divested of the trust, if the trustee fails 
to make a sale within the limited period. Though the power 

*Harp v. Wallin, 93 Ga. 811. 7 Lesser v. Lesser, 32 N. Y. S. 

5 Security Co. v. Pratt, 65 Conn. 167. 

161. 8 Sprague v. Edwards, 48 Cal. 

*Hillen v. Iselin, 144 N. Y. 365. 239, 247. 
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of the trustee to sell may be extinguished by lapse of time, the 
trust survives and will be enforced in a court of equity for the 
benefit of the beneficiaries. 9 Where an executor was author- 
ized by a will to sell the residue of the testator's estate within 
two years from his decease, a sale made within that period is 
valid, though the deed to purchaser was not executed until 
afterward, and the time of sale may be shown by parol evi- 
dence. 1 A power possessed by executors by virtue of their 
office ceases, when the objects for which it was given have 
been attained. 2 A power of sale which is to be exercised with 
the consent of a majority of the children living at the time 
of its execution, may be executed without such consent when 
the children are all dead at that time. 3 



9 Smith v. Kinney's Executors, 
33 Tex. 283. See, Pearce v. Gard- 
ner, 10 Hare, 287. 

1 Harlan v. Brown, 2 Gill, 475, 
41 Am. Dec. 436. 

8 Jackson v. Jansen, 6 Johns. 73; 
Ward v. Barrows, 2 Ohio St. 241 ; 
Stroughill v. Anstey, 1 De Gex, M. 
& G. 635; Sharpsteen v. Tillou, 3 
Cowen, 651. Where a sale of the 
life estate has been made by the 
tenant for life to a third person, 
he must consent to a sale by the 
trustees: Ben v. Bulkeley, Doug. 
292; Vincent y. Ennys, 3 Vin. Abr. 
433; Warburton v. Farn, 16 Sim. 
625; Tyrrell v. Marsh, 3 Bing. 31. 
But see Alexander v. Mills, 3 Law 
J. Ch. 407. Where the tenant for 
life becomes insolvent, his assignee 
should join with him in assenting 
to the sale: Jones v. Winwood, 10 
Sim. 150; Holdsworth v. Goose, 29 
Beav. Ill, 1 Sugden on Powers, 
80; Eisdell v. Hammersley, 31 
Beav. 255. 

8 Leeds v. Wakefield, 10 Gray, 
514. Shaw, C. J., delivering the 



opinion of the court, said: "The 
only ground on which any doubt 
would seem to arise in this case 
is, that a power of sale was made 
conditional on the consent in writ- 
ing by the children. The purpose 
of the testator, we think, was to 
make a disposition of his whole es- 
tate; and the mode was by order- 
ing his executor to sell, as soon 
as all the children should come of 
age and the widow decease; should 
she die before the youngest child 
was of age, the sale might then be 
postponed till the latter contingen- 
cy should happen; it was then to 
be made. There might therefore 
be a case in which the sale should 
be made, when all or some of the 
children should be living and of 
age, and then it was the intent of 
the testator that such consent 
should be obtained. But if, on the 
decease of the widow, there were 
no children surviving, no children 
then living, there was no appar- 
ent purpose which could have af- 
fected the mind of the testator to 
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§ 448a. Exercise of power of sale after accomplish- 
ment of purpose of sale — It will not be presumed that a 
testator intended that a power of sale should be exercised 
after the accomplishment of its purpose, and hence, though 
expressed in the most general terms as to the time for its ex- 
ercise, it cannot be exercised if the purpose for its creation 
had ceased. 4 Where the power is to sell during the lifetime 
of a person, accompanied by a peremptory direction to sell 
immediately after his death, the executor cannot grant the 
privilege to buy at any time within three and a half years. 6 

§ 449. Provision in deed requiring consent. — Where 
a trustee was empowered to sell lands for the purposes of re- 
investment when the major part of the children should recom- 
mend and advise it, the consent of the majority of those liv- 
ing at the time the sale was made was held to be sufficient. 8 



prohibit a sale, when such consent 
of children had become alike un- 
necessary to protect their interests 
and impossible. We think the con- 
dition was annulled by the event 
of all the children dying, and there- 
fore that the power became thereby 
unconditional. Whether this would 
be the case with respect to a mere 
naked power, the right execution 
of which depends upon a strict 
compliance with all the terms on 
which it is given, or not, we have 
no doubt, that it applies to a trust 
power, where the execution of the 
power is obviously a means only 
of carrying into effect the ultimate 
object of the testator in providing 
for the benefits specially designated 
for the declared objects of his 
bounty. A subsequent clause of 
the will directs that if the wife 
shall not decease until all the chil- 
dren have come of age, then it shall 



be the duty of the executor, imme- 
diately on the decease of the wife, 
to enter upon and sell the estates, 
and to proceed in the same way and 
under the same limitations, and to 
distribute the proceeds in the same 
manner. This, we think, applies 
to the actual state of things as it 
should exist; if children then sur- 
vive, they were to be consulted," and 
their consent in writing obtained; 
otherwise being impossible, the sale 
was not to be made without such 
consent." A power to sell for the 
purpose of paying an installment 
then due, does not authorize a sale 
to discharge that installment and 
one not due: Ormsby v. Tarascon, 
3 Litt. 411. 

4 Wilkinson v. Buist, 124 Pa. St. 
253, 10 Am. St. Rep. 580. 

5 Hickok v. Still, 168 Pa. St. 155, 
47 Am. St. Rep. 880. 

6 Sohier v. Williams, 1 Curt. 479. 
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Where the consent of a person is necessary, he will not be al- 
lowed to refuse it, it is said, for selfish purposes. 7 Where a 
testator conferred on his "executors" the power to sell his 
land, but provided that the power should be exercised only 
with the consent of his surviving wife, and in a clause occur- 
ring subsequently, appointed his wife executrix and sole repre- 
sentative, the power to sell, it was held, was vested in the wife 
alone, and she might sell without the advice or co-operation 
of any other person. 8 If a sale is authorized by the provisions 
of the deed only on the written consent of the cestui que trust, 
such consent must be secured before the power can be exer- 
cised. 9 Where the power to sell and convey is conferred under 
an express trust, it is not necessary for the trustee to apply 
to a court for authorization of the sale. 1 

§ 450. Deed with assent of cestui que trust — Where 
the trustees are empowered by the trust deed to sell and dis- 
pose of all the trust estate, or any part of it "with the appro- 
bation or at the request" of the cestui que trust, the latter 
gives such approbation by joining in the execution and ac- 
knowledgment of the deed made by the trustees for the pur- 
pose of consummating a sale. The grantee takes the title as 
fully as if it was held by the grantor in the deed of trust. 2 "It 



See, also, Wilson v. Bennett, 5 Eng. 
L. & Eq. 45; Hewett v. Hewett, 2 
Eden, 332, 1 Sugden on Powers, 
144. 

*Norcum v. D'Oench, 2 Ben. 
(Mo.) 98. When required to be 
in writing, any writing giving the 
consent is sufficient: Montefiore v. 
Browne, 7 H. L. Cas. 241. 

8 Williams v. Williams, 1 Duval, 
221 ; Griswold v. Perry, 7 Lans. 98. 
Where the consent of a person oc- 
cupying a particular office is neces- 
sary, the consent of the successors 



in office of such person is generally 
sufficient: Barber v. Cary, 1 Kern. 
397. The death of a person upon 
whose consent the power to sell is 
to be exercised will generally de- 
feat the power: Sykes v. Sheard, 2 
De Gex, J. & S. 6. See Alley v, 
Lawrence, 12 Gray, 373. 

9 Berrien v. Thomas, 65 Ga. 61. 

1 lies v. Martin, 69 Ind. 114. The 
grantee's title cannot be questioned 
for want of consideration: lies v. 
Martin, supra. 

2 Welton v. Palmer, 39 CaL 456. 
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is impossible," said Chief Justice Rhodes, "to conceive of any 
mode in which she could more clearly and positively manifest 
and express her approbation of a sale and disposal of the trust 
estate, than by joining in the execution and acknowledgment 
of the deed by which the trustee effected the sale and convey- 
ance of the estate. She held the beneficial interest, while the 
trustee held the legal title." 1 

§ 451. Declaration of trust. — If a conveyance is made 
to a person as trustee, and the trustee at the time of its exe- 
cution delivers to the grantor a written declaration, which in 
unambiguous terms specifies the objects and purposes of the 
trust, the powers of the trustee and his duties are to be ascer- 
tained from the deed and the declaration. 4 

§ 452. Power to sell upon a contingency. — When it 
is provided that the execution of the power is to take place 
only upon the occurrence of some event, or upon a condition 
of any character, the happening of the event, or the perform- 
ance of the condition, is essential to the valid exercise of the 
power. 6 A distinction is to be drawn between conditions pre- 
cedent and conditions subsequent placed upon powers. Where 
the condition is precedent, it must be performed, else no sale 
by virtue of the power can be upheld. 6 Where the condition 



•Welton v. Palmer, supra. 

* Tyler v. Granger, 48 Cal. 259. 

«2 Sugden on Powers, 497, 2 Per- 
ry on Trusts, § 785 ; Dike v. Ricks, 
Cro. Car. 395; Doe v. Martin, 4 
Thomp. & R. 39; Hougham v. San- 
dys, 2 Sim. 95; Culpepper v. Ash- 
ton, 2 Ch. Cas. 221 ; Cox v. Cham- 
berlain, 4 Ves. 631 ; Burgoyne v. 
Fox, 1 Atk. 475; Matthews v. Cap- 
shaw, 109 Tenn. 480, 72 S. W. 954, 
97 Am. St. Rep. 854; Sharpley v. 
Plant, 79 Miss. 175, 28 So. 799, 89 
Am. St. Rep. 588; Ervine's Appeal, 



16 Pa. St. 256, 55 Am. Dec. 499. 
It is not necessary that a deed 
should be first set aside, in equity 
where a deed is executed under a 
power by a donee, having only a 
life estate with power to dispose 
of the fee in case of necessity or 
actual need. The deed may be as- 
sailed in ejectment: Scheidt v. Cre- 
celius, 94 Mo. 322, 4 Am. St. Rep. 
384. 

6 Mason v. Martin, 4 Md. 125, 2 
Sugden on Vend, and Pur. 48; Hill 
on Trustees, 178. 
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of a deficiency of personal assets is attached to a power to sell 
to pay debts, the deficiency must exist or the power cannot be 
exercised. 7 Where the executors are to sell by the terms of 
the power, if in their opinion it shall become necessary to ac- 
complish certain ends, the conveyance is conclusive, and the 
necessity for the execution of the power need not be shown. 8 
As is said in a recent case, "The general rule of law, unques- 
tionably, is that, where a special power of sale is given, to be 
exercised only upon the happening of a certain event, made a 
condition precedent, it can be exercised only in the mode, at 
the time, and upon the conditions prescribed in the instrument 
creating it, and the purchaser must, at his peril, ascertain 
whether the contingency upon which the sale is authorized 
exists. . . . But the rule only applies where the condition 
upon which the power is to be exercised is upon the happen- 
ing of a certain event or independent fact, such as majority or 
marriage of some one named, which may be ascertained by 
anyone with equal certainty. It does not apply and is not the 
law where the condition is such that the determination whether 
it has been fulfilled, or not, requires the exercise of judgment 
and discretion as to which there may be an honest difference 
of opinion ; and in cases of this character the decision of the 
donee of the power is conclusive of the question, and a sale 
made in pursuance of the power, in good faith or without 
notice to innocent purchasers, will not be set aside, although 
it may afterward appear that the judgment of the donee was 
erroneous." 9 A testator, after directing his executors to sell 



7 Roscboom v. Mosher, 2 Denio, 
61 ; Bloodgood v. Bruen, 2 Bradf. 
8; Graham v. Little, 5 Ired. Eq. 
407. 

8 Roseboom v. Mosher, 2 Denio, 
61; Rendlesham v. Meux, 14 Sim. 
249. And see Minot v. Prescott, 
14 Mass. 495; Penniman v, Sander- 
son, 13 Allen, 193; Coleman v. Mc- 
Kinney, 3 Marsh. J. J. 251 ; Hamil- 



ton v. Crosby, 32 Conn. 342; Sil- 
verthorn v. McKinster, 12 Pa. St. 
67; Wilson v. South Park Commis- 
sioners, 70 111. 46; Graham v. Fetts, 
53 Miss. 307; Matthews v. Cap- 
shaw, 109 Tenn. 480, 72 S. W. 954, 
97 Am. St. Rep. 854. 

• Matthews v. Capshaw, 109 
Tenn. 480, 72 S. W. 954, 97 Am. 
St. Rep. 854. 
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his personal estate, empowered them to sell and dispose of 
his real estate; he directed them, after they had converted his 
estate into money, to invest the proceeds and pay the interest 
annually to his wife, and "at and after his wife's decease, he 
gives and bequeaths to his son all the principal sums of money 
and security in the hands of his executors" ; his wife and two 
others were named as executors; one of the executors re- 
nounced, and after the death of the widow, the surviving exe- 
cutor sold the real estate; it was held that the object of the 
testator in creating the power was to make a provision for his 
wife, and therefore it ceased at her death, and the heir at law 
was entitled to the lands. 1 A power in a will to sell real es- 
tate fails, when the objects for which it was given cannot be 
attained. 2 Where the condition annexed to a power of sale 
is subsequent, the power is not affected by a nonperformance 
of the condition. 8 

§ 453. Trust deed becoming void on happening of con- 
tingency. — If a deed is made to certain persons to hold 
the land conveyed in trust for a purpose specified in the 
deed, and it is provided that in case the trustees should declare 
by resolution that the objects of the trust were found to be im- 
practicable, the interest held by the trustees shall end, and the 
land shall revert to the grantor, the trust deed on the happen- 
ing of the event becomes void, and the right of the grantor to 
the land becomes absolute. 4 If a tract of land and the build- 
ings thereon are so conveyed for the purpose of establishing 
and maintaining a school, and if the building is destroyed by 
fire and the loss paid to the trustees, and the trustees after the 



1 Jackson v. Jansen, 6 Johns. 73. 

8 Sharpsteen v. Tillou, 3 Cow. 
651; Penny v. Cook, 19 Iowa, 538; 
Ward v. Barrows, 2 Ohio St 241. 
Where a sale is made under a pow- 
er to pay debts after a great lapse 
of time, the purchaser should see 



to the application of the purchase 
money: Stroughill v. Anstey, 1 De 
Gex, M. & G. 635. But see Sabin 
v. Heape, 27 Beav. 553. 

3 Perry on Trusts, § 785 ; Hill on 
Trustees, 178. 

*Hawes v. Lathrop, 38 Cal. 493. 
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fire declare that the design to establish and maintain a school 
has proved unsuccessful, and convey the premises to the grant- 
or, he is also entitled to the money received by virtue of the 
policy of insurance. 6 



5 Hawes v. Lathrop, 38 Cal. 493. 
"The trustees," said Mr. Justice 
Rhodes in delivering the opinion of 
the court, "held the fund in their 
fiduciary, and not in their private 
capacity. The persons to whom they 
paid the larger part of the money 
had made donations to the trustees 
for the benefit of the school, but 
without any conditions, and they 
had neither a legal nor equitable 
claim to the fund. Nor did any 
claim exist in favor of the persons 
to whom portions of the fund were 
paid on account of a loss of furni- 
ture sustained by one, or a personal 
injury sustained by the other. Upon 
the passage of the resolution re- 
ferred to, the title to the real es- 
tate reverted to the plaintiff, and 
the trustees had no further duties 
to perform in maintaining the 
school; and clearly it would be 
unnecessary, and not within the 
scope of their duties, to expend any 
further sum of money for that pur- 
pose. The duties of the defend- 
ants as trustees having terminated 
upon the adoption of the resolu- 
tion, it became their duty to pay 
over to the person entitled to it, 
the insurance money in their hands. 
It is not and could not be claimed 
that the defendants are entitled to 
it; it could not be claimed on be- 
half of the school, for that no 
longer existed; and we are unable 
to see how any one except the 
plaintiff can make out a plausible 
claim to it. Had the building, with 



the addition, remained upon the 
lot at the time of the adoption of 
the resolution, it would have vest- 
ed in the plaintiff; and had the 
trustees expended the insurance 
money in rebuilding, before the 
adoption of the resolution, the new 
building would have reverted to 
the plaintiff with the lot; and it 
would seem just and equitable that 
the plaintiff should be entitled to 
the insurance money remaining in 
the hands of the trustees when the 
design for the school failed. It 
represented in their hands the in- 
sured building. Had the deed 
made it the duty of the trustees 
to keep the building insured, and 
in case of a loss, to appropriate the 
insurance money to the erection of 
another building, there would be 
no difficulty in holding that, as be- 
tween the parties to the deed, the 
money would in equity be treated 
as land. The trustees did not ex- 
ceed their duty in effecting the in- 
surance, and it would have been 
their duty, had not the project for 
the maintenance of the school 
failed, to have rebuilt; but they not 
having rebuilt, and having deter- 
mined that it was impracticable to 
maintain the school, the money 
stands in the stead of the building, 
and in equity vested in the plain- 
tiff, upon the termination of the 
trust, in the same manner as would 
the building, had they expended the 
money in the erection of a building. 
The plaintiff has not waived his 
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§ 454. Conduct of the sale. — If the assignees for the 
benefit of creditors make declarations which operate as a pre- 
vention of competition at a sale of trust property, and the 
property is sacrificed thereby, the sale may be set aside at the 
instance of the beneficiary who has sustained injury from this 
cause. 6 They have no right to place unnecessary conditions 
and restrictions upon the sale, which would prevent the full- 
est price being obtained; 7 but they may propose conditions 
that are reasonable. 8 Where the trustees have a beneficial 
interest in the trust property, they may execute a conveyance 
with full covenants. 9 But otherwise any covenants except 
against their own acts are unwarranted. 1 Formerly, the prac- 
tice was to insert in the granting clause of a trustee's deed the 
words "bargained and sold," merely; the word "grant" was 
supposed to imply a covenant and hence was omitted, but the 
caution seems unnecessary. 8 



claim to the money by the accept- 
ance of the deed from the trustees 
with knowledge of the insurance, 
the loss and the payment of the 
insurance money. That instrument, 
considered as a conveyance, had no 
effect upon the title, but the oper- 
ative portion of the instrument was 
the resolution of the trustees that 
the design to maintain a school had 
proved unsuccessful, for upon the 
adoption of the resolution the trust 
deed became void, and the title re- 
verted to the plaintiff. Until the 
resolution was adopted (and there 
is no evidence of its adoption, ex- 
cept that afforded by the deed), 
the plaintiff was entitled neither to 
the land nor the money." 

8 Goodwin v. Mix, 38 111. 115. 
And see Barnard v. Duncan, 38 Mo. 
170, 90 Am. Dec. 416; Dance v. 



Goldingham, 8 Law R. Ch. App. 
902. 

7 Wilkins v. Frye, 2 Rose, 375; 
Downs v. Grazebrook, 3 Mer. 208; 
Dance v. Goldingham, 8 Law R. Ch. 
App. 902; Falkner v. Equitable So- 
ciety, 4 Drew. 352. 

8 Hobson v. Bell, 2 Beav. 17. 
•Staines v. Morris, 1 Ves. & B. 

12; Stephens v. Hotham, 1 Kay & 
J. 580. 

1 Page v. Broom, 3 Beav. 36 ; 
White v. Foljambe, 11 Ves. 345; 
Copper Mining Co. v. Beach, 13 
Beav. 478; Onslow v. Londesbor- 
ough, 10 Hare, 74; Hodges v. Bla- 
grave, 18 Beav. 405; Worley v. 
Frampton, 5 Hare, 560; Barnard v. 
Duncan, 38 Mo. 170, 95 Am. Dec. 
416; Phillips v. Everard, 5 Sim. 102, 
2 Perry on Trusts, sec. 786; Sug- 
den on Vend, and Pur. 61. 

2 Co. Litt. 384 a t a L 
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§ 455. Who should execute h the deed. — Where the 
legal title is in the trustees, they have the sole power to con- 
tract. 8 Therefore a trustee cannot transfer his legal estate 
by the execution of a deed that purports to convey only the 
right, title, and interest of the cestui que trust in the trust 
property.* Where a full power to sell real estate is contained 



8 Sowarsby v. Lacy, 4 Madd. 79 ; 
Keon v. Magawly, 1 Dru. & War. 
401. 

4 Titcomb v. Currier, 4 Cush. 591. 
Wilde, J., delivering the opinion 
of the court said : "By the will, the 
testator devised one-eighth part of 
all his estate, real and personal, to 
Solomon H. Currier and George 
Davenport, in trust for his daugh- 
ter Mary Coffin. The question is, 
what title, if any, passed by the 
deed of Currier and Davenport to 
Haskell. By that deed the grantors 
conveyed, or undertook to convey, 
'all the right, title, and interest that 
the said Mary Coffin had to one- 
eighth part of all the real estate 
belonging to Anthony Davenport, 
late of Newburyport, deceased, as 
devised to said Mary Coffin by his 
last will and testament.' Now, as 
Mary Coffin took only an equitable 
estate as cestui que trust, under the 
will of her father, we think the 
legal estate of the trustees did not 
pass to Haskell by this deed. 
Nothing was conveyed but the right 
and title of Mary Coffin. If the 
words had been used as words of 
description or designation of the 
land conveyed, referring for that 
purpose to the estate of Mary Cof- 
fin, or had there been any words 
which could be so construed as to 
convey the title of the trustees, the 
legal as well as the equitable estates 



would have passed; but there are 
no such words, and the recital in 
the deed cannot enlarge or control 
the words of the grant. If these 
words were doubtful, the recital 
might aid in the construction; but 
they are not; they expressly grant 
the right and title of Mary Coffin, 
and nothing more. It may be that 
such was not the intention of the 
parties, but the supposed intention 
of the parties cannot supply a de- 
fect, or correct a mistake in the 
conveyance. Whatever may have 
been the intention of the parties, 
we think it clear, that the deed to 
Haskell cannot be construed as to 
convey to him the legal title to 
the demanded premises." A deed 
made under a power in a will, will 
be considered to have been made in 
execution of the power, although it 
does not refer in terms to the will : 
Scheidt v. Crecelius, 94 Mo. 322, 4 
Am. St. Rep. 384. Where a deed 
is in proper form and sufficient to 
convey the grantor's title, if he pos- 
sessed any, it will, in case he has 
no title, be considered as an execu- 
tion of a power of sale vested in 
him as executor and trustee : Terry 
v. Rodahan, 79 Ga. 278, 11 Am. St. 
Rep. 420. Although the grantor 
supposed himself to be the owner, 
and the deed to be a transfer of 
his title, it may operate as an ex- 
ecution of a power of sale: Terry 
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in a will, and executor sells in pursuance of the power, the ex- 
ecutor or a third person cannot raise the question that the sale 
was made in fraud of the rights of the cestui que trust. An 
executor reciting in his deed that he was executor, and had 
received letters testamentary from the probate court, is 
estopped by such recitals. 5 A will contained this provision: 
"I hereby appoint my brother, Francisco Casaneuava, my ex- 
ecutor of this, my last will, with power to sell, dispose of, and 
convey all my said property, both real and personal, for the 
benefit of my said sister, without obtaining any order of any 
court therefor. And I hereby dispense with the necessity of 
his giving the bonds required by law for the faithful execu- 
tion of the trust hereby created." Concerning the proper con- 
struction of this clause, the court said: "This language is 
broad and general, and clearly shows that the intent of the 
testator was to withdraw his estate from the operation of the 
probate act, and vest in his executor full power to convert in 
his own way the estate into cash for the benefit of his sister. 
Under this will no action was necessary on the part of the 
probate court in any respect, to render a sale by the executor 
valid. It not being essential to the validity of the sale that 
it should be conducted in the statutory mode, the deed to 
Llaguna is clearly sufficient to pass the testator's title. It 
shows upon its face that Francisco Casaneuava acted, in mak- 
ing it, under the will of Louis Casaneuava. He does not pre- 
tent to be acting under the orders of the probate court, and 
hence the validity of the deed is not to be determined by the 

v. Rodahan, 79 Ga. 278, 11 Am. St. fice and letters was essential to 

Rep. 420. the validity of his acts under the 

5 Larco v. Casaneuava, 30 Cal. circumstances of this case (a point 

560. "In the deed, Fraricisco Casa- we do not decide) as against him, 

neuava recites that he is the ex- those facts are sufficiently shown 

ecutor of his brother, and that he by the recitals of his deed, which 

has letters testamentary from the at least he cannot be heard to 

probate court. If, therefore, as deny." 
claimed, his taking the oath of of- 
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law of that court. Undoubtedly, where an executor or any 
other person undertakes to pass title by statutory modes, it 
must appear that those modes have been followed, or the act 
will be a nullity; but such is not the case. The party here 
acts under a will, and the will authorizes the act, and like a 
power of attorney, is to be looked to and consulted on the 
question of power, and if found sufficient, the act must be 
declared valid." 6 Courts will enforce the specific perform- 
ance of a contract for sale made by trustees where they had 
power to make the contract, although the power may have 
terminated before the conveyance. 7 



6 Sanderson, J., in Larco v. Casa- 
neuava, 30 Cal. 560, 568. See, how- 
ever, Cal. Code of Civil Procedure, 
§ 1561. 

'Mortlock v. Buller, 10 Ves. 315. 
It is not necessary to join the ces- 
tuis que trust in the suit : Wakeman 
v. Rutland, 3 Ves. 233, 504; Duffy v. 
Calvert, 5 Gill, 487; Binks v. Roke- 
ly, 2 Madd. 227; Re Williams' Es- 
tate, 5 De Gex & S. 515; Keon v. 
Magawly, 1 Dru. & War. 401; 
Drayson v. Pocock, 4 Sim. 283; 
Cottrell v. Cottrell, Law R. 2 Eq. 
330; Lloyd v. Griffiths, 3 Atk. 264. 



But courts will not enforce a con- 
tract of sale where there has been 
a breach of trust: Thompson v. 
Blackstone, 6 Beav. 470; Johnson 
v. Eason, 3 Ired. Eq. 334; Ord v. 
Noel, 5 Madd. 438; Dawes v. Betts, 
12 Jur. 709; Wood v. Richardson, 4 
Beav. 174. Where an agreement 
has been made that the purchaser 
may retain a private debt, a sale 
will not be enforced: Miltenberger 
v. Morrison, 46 Mo. 251 ; Thompson 
v. Blackstone, 6 Beav. 470. See 
Wedgewood v. Evans, 6 Beav. 600. 
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§ 456. Filling up blanks. — All blanks which, when 
filled up, affect the deed in a material way, must be filled up 
before executipn. The names of the grantee must be insert- 
ed in the deed before it becomes the operative deed of the 
grantor. The general rule is, that an agent has no power to 
insert the grantee's name in the absence of the grantor, unless 
he has written authority to do so. 1 A stranger to the grant- 



i Upton v. Archer, 41 Cal. 85, 10 
Am. Rep. 266; People v. Organ, 27 
III. 27, 79 Am. Dec. 391 ; Adamson 
v. Hartman, 40 Ark. 58; Wilson v. 
South Park Commissioners, 70 111. 
46; Wunderlin v. Cadogan, 50 Cal. 
613; McNab v. Young, 81 111. 11; 
Hord v. Taubman, 79 Mo. 101; 
Chase v. Palmer, 29 111. 306; 
Whitaker v. Miller, 83 111. 381; 
Ayres v. Harness, 1 Ohio, 368. 13 
Am. Dec. 629; Byers v. McClana- 
han, 6 Gill & J. 250; Preston v. 
Hull, 23 Gratt. 600, 14 Am. Rep. 
153; Williams v. Crutcher, 5 How. 
(Miss.) 71, 35 Am. Dec. 422; Cum- 
Deeds. VoL 1.— 50 



mins v. Cassily, 5 Mon. B. 74; 
Richmond Mfg. Co. v. Davis, 7 
Blackf. 412; Burns v. Lynde, 6 Al- 
len, 305; Ayres v. Probasco, 14 
Kan 175; Cross v. State Bank, 5 
Ark. 525; South Berwick v. Hunt- 
ress, 53 Me. 89, 87 Am. Dec. 535; 
Graham v. Holt, 3 Ired. 300, 40 
Am. Dec. 408; Gilbert v. Anthony, 
1 Yerg. 69, 24 Am. Dec. 439; Mos- 
by v. State of Ark., 4 Sneed, 324; 
Ingram v. Little, 14 Ga. 173, 58 
Am. Dec. 549; Stebbins v. Watson, 
71 Mich. 467; Arguello v. Bours, 
67 Cal. 447; State v. Matthews, 44 
Kan. 596. But see Chicago v. Gage, 
785 
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or's title cannot object that the name of the grantee was in- 
serted after delivery. Proof that the officer who took the ac- 



95 111. 593, 35 Am. Rep. 182; State 
v. Pepper, 31 Ind. 76. In Burns v. 
Lynde, 6 Allen, 305, this question 
is very fully discussed. Chapman, 
J., in delivering the opinion of the 
court, says : "The ancient doctrine 
of the common law, as stated in the 
authorities cited by the plaintiff's 
counsel, is not denied. It is stated 
in Sheppard's Touchstone, 54, as 
follows: 'Every deed well made 
must be written; i. e., the agree- 
ment must be all written before the 
sealing and delivery of it; for i£ 
a man seal and deliver an empty 
piece of paper or parchment, albeit 
he do there withal give command- 
ment that an obligation or other 
matter shall be written in it, and 
this be done accordingly, yet this is 
no good deed/ This doctrine still 
prevails in England. The case of 
Texira v. Evans, which was tried 
at nisi prius, is cited in Master v. 
Miller, 1 Anstr. 228, in which Lord 
Mansfield held a contrary doctrine. 
In that case the defendant, wish- 
ing to raise money, had signed and 
sealed a bond, and placed it in the 
hands of an agent, with blanks for 
the sum and the name of the obli- 
gee. The agent borrowed the mon- 
ey of the plaintiff, and filled up 
the blanks with the sum borrowed 
and the name of the plaintiff. The 
deed was held good. But in Hibble- 
white v. M'Morine, 6 Mees. & W. 
200, the question arose in respect 
to a conveyance of railway shares 
which was required by statute to be 
by deed. The name of the pur- 
chaser had been left blank, and was 



written by him after the delivery 
of the conveyance to him. The 
point was thoroughly argued, and 
most of the English cases which 
had any bearing upon it were cited. 
Upon full consideration, the con- 
veyance was held to be void. The 
case of Texira v. Evans was over- 
ruled. Parke, B., remarked that it 
had been justly questioned by Mr. 
Preston in his edition of Sheppard's 
Touchstone, 'as it assumes there 
could be an attorney without deed/ 
And he says of the defense in that 
case, that it is an attempt to make 
a deed transferable and negotiable 
like a bill of exchange or an equi- 
table bill, which the law does not 
permit. In Davidson v. Cooper, 
11 Mees. & W. 793, the case of 
Texira v. Evans is again referred 
to, and is declared to be overruled. 
But the defendant's counsel con- 
tend that the English doctrine does 
not prevail in Massachusetts, New 
York, and Pennsylvania. It is true 
that in the latter state the authori- 
ty of Texira v. Evans is adopted, 
and the case is said to have over- 
ruled the authority of Sheppard's 
Touchstone, Perkins and Coke up- 
on Littleton: Wiley v. Moor, 17 
Serg. & R. 438, 17 Am. Dec. 696. 
It has also been adopted in New 
York in Wooley v. Constant, 4 
Johns. 54, 4 Am. Dec. 246. In that 
case a bill of sale of a ship had 
been executed, leaving blanks for 
the recital of the register; and 
these were filled up after the deliv- 
ery, by consent of parties. It was 
held to be valid, on the authority 
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knowledgment of the deed, acting as the grantor's agent, in- 
serted the name of the grantee in the deed, and then delivered 



of Texira v. Evans. But the action 
was trover for the ship; and the 
court remarked that the bill of sale 
was perfectly competent with the 
blank in it to pass the property. 
The same case was again cited as 
authority in Ex parte Kerwin, 8 
Co wen, 118, where the bond would 
not have been valid without filling 
the ^blanks. None of the cases de- 
cided by this court adopt the au- 
thority of Texira v. Evans, though 
some of them give some counte- 
nance to its doctrines. In Smith 
v. Crooker, 538, a treasurer had 
made a bond in which the name of 
a surety had been left blank, and 
after delivery it was filled up. The 
bond was held good on the authori- 
ty of several ancient cases, the fact 
being specially noticed that the al- 
teration was immaterial. In Hunt 
v. Adams, 5 Mass. 358, 4 Am. Dec. 
68, the instrument in question was 
a promissory note, not under seal, 
and therefore the question did not 
arise. The immaterial word 'year* 
had at first been omitted, and was 
afterward inserted. But Parsons, 
C J., in giving the opinion, cited 
the authorities relating to deeds, 
which he had before cited in Smith 
v. Crooker, and also said that in 
customhouse bonds it was the prac- 
tice to leave a blank for the amount 
of the duties when ascertained, to 
be filled after delivery, the obligors 
being considered as consenting that 
the blanks shall be thus filled up. 
The case of Warring v. Williams, 
8 Pick. 322, decides that where an 
instrument was signed by several 



parties, and afterward altered by 
the addition of a seal, and the in- 
terlineation of the words 'jointly 
and severally/ a party to the in- 
strument who was present, and con- 
senting to the alteration, would be 
bound by it, though the others were 
not bound. But in the very next 
case of Warring v. Williams, 8 
Pick. 326, which was an action 
brought against another party to the 
same instrument, it was held that 
a signature in blank does not au- 
thorize anything to be written over 
it beyond a simple contract, and 
that authority to affix a seal re- 
quires a power of attorney under 
seal. Parker v. Hill, 8 Met. 447, 
merely decides that a ratification 
of the delivery of a deed may be 
proved by the acts and declarations 
of the grantor, and that his declara- 
tions made to a person who is not 
a party to the instrument are ad- 
missible in evidence. The editors 
of the American edition of the Ex- 
chequer Reports, in a note to Hib- 
blewhite v. M'Morine, cite some of 
the above cases, and also the case 
of Adams v. Frye, 3 Met. 103, as 
adopting the doctrine that blanks 
left in a deed may be filled by con- 
sent of parties after delivery. But 
the case of Adams v. Frye relates 
altogether to a different point. The 
alteration there considered was not 
the filling of a blank by consent, 
but procuring a person to subscribe 
his name as a witness after deliv- 
ery, and without consent. The 
court held that it would not avoid 
the deed unless fraudulently done. 
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it to the grantee, obviates the objection that at the time it 
came from the grantors hands no person was named in it as 
grantee. 2 Where a married woman is unable to delegate a 
power, she cannot authorize another to fill up blanks and de- 
liver the deed. 8 There must, of course, be authority to fill 
the grantee's name in the blank ;* but, according to some au- 



. . . When the paper was deliv- 
ered it had no validity or meaning. 
The filling of the blanks created the 
substantial parts of the instrument 
itself, as much so as the signing 
or sealing. If such an act can be 
done under a parol agreement, in 
the absence of the grantor, its ef- 
fect must be to overthrow the doc- 
trine that an authority to make a 
deed must be given by deed. We 
do not think such a change of the 
ancient common law has been made 
in this commonwealth, or that the 
policy of our legislation favors it, 
or that sound policy would dictate 
such a change. Our statutes which 
provide for the conveyance of real 
estate by deed, acknowledged and 
recorded, and for the acknowledg- 
ment and recording of powers of 
attorney for making deeds, are evi- 
dently based on the ancient doc- 
trines of the common law respect- 
ing the execution of deeds; and 
a valuable and important purpose 
which these doctrines still serve is, 
to guard against mistakes which 
are likely to arise out of verbal 
arrangements, from misunder- 
standing and defect of memory, 
even where there is no fraud. The 
present case shows how danger- 
ous the contrary doctrine would be. 
Mary Burns states in her bill that 
the verbal agreement made be- 
tween her and the defendant was, 



that her interest in her husband's 
land should be held to indemnify 
the persons who should become 
bail for his appearance at court, 
and for no other purpose, and that 
the deed was filled up as an ab- 
solute conveyance, contrary to this 
agreement. She makes oath to the 
truth of these allegations, and it 
is to be presumed that she believes 
them to be true. The defendant 
offered to prove the contrary; and 
probably he would have been a 
witness to prove his statement. It 
is to be presumed that he so un- 
derstood the agreement. If this 
method of executing deeds is sanc- 
tioned, it will follow that though 
the defendant has a regularly exe- 
cuted deed, yet it remains to be 
settled by parol evidence whether 
he ought to have been the grantee, 
what land should have been de- 
scribed, whether the deed should 
have been absolute or conditional, 
and if conditional, what the terms 
of the condition should have been. 
To leave titles to real estate sub- 
ject to such disputes would subject 
them to great and needless inse- 
curity." 

*McNab v. Young, 81 III. 11. 

8 Drury v. Foster, 2 Wall. 24, 17 
L. ed. 780; Burnside v. Waynian, 
49 Mo. 356. 

4 Donason v. Barbero, 230 111. 
138, 82 N. E. 620; Van Dyke v. 
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thorities, delivery in blank, carries implied authority to in- 
sert the grantee's name and the consideration. 6 And such a 
deed confers authority on the real grantee to contract for the 
sale of the land and to fill in the name of the person to whom 
he sold. 6 Yet it should be remembered a deed executed in 
blank is invalid for any purpose until the name of grantee is 
inserted. 7 The insertion by mistake of the wrong person's 
name in a deed executed in blank, does not ordinarily pass any 
title to such person, and consequently a good title passes to 
the, right person whose name is subsequently inserted. 6 

§ 456a. When deed is void and when not. — Where the 
signature of the president of the corporation, together with 
the attachment of the corporate seal, was procured to a blank 
deed by false representations, and subsequently a description 
of lands not sold, nor authorized to be sold, was inserted in 
the deed, the deed was held to be void, and it was also held 
that the mortgagee of the grantee, who took without notice, 
acquired no interest, and no estoppel rested on the company 
preventing it from showing the facts. 9 Where a deed with 
place for the insertion of the name of the grantee left unfilled, 
is executed and acknowledged, and subsequently the blank is 
filled contrary to the instructions of the grantor, and to his 



Van Dyke, 119 Ga. 830, 47 S. E. 
192. 

5 Creveling v. Banta, 138 Iowa, 
47, 115 N. W. 598. 

« Logan v. Miller, 106 la, 511, 
76 N. W. 1005. 

t Lund v. Thackery, 18 S. D. 113, 
99 N. W. 856. A deed reciting 
that property, "in consideration of 
the sum of $1,000 in hand paid by 

W" is conveyed unto the said • 

is not void, it being clear that W's 
name was omitted from the deed 
by a mistake: Henniges v. John- 
son, 9 N. D. 489, 84 N. W. 350, 81 



Am. St. Rep. 588. Complainant 
can rescind a transaction where, 
under a contract of exchange, he is 
entitled to a deed executed by hus- 
band and wife but instead it ap- 
pears that the deed, as to the wife, 
was executed by her in blank, and 
that she refused to execute a deed 
to the land described in the deed: 
Maynard v. Davis, 127 Mich. 571, 
86 N. W. 1051. 

6 Thummel v. Hoi den, 149 Mo. 
677, 51 S. W. 404. 

e Vaca Valley etc. R. R. Co. v. 
Mansfield, 84 Cal 560. 
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injury, with the name of a person whom the grantor did not 
intend should be the grantee, with full knowledge on the part 
of the latter, the deed is void both as to such substituted 
grantee and to those having notice of the fraud. 1 But a 
grantor who has conferred authority cannot question the title 
of one whose name is inserted before revocation of the au- 
thority, and who became a purchaser for value without no- 
tice. 2 So, if the name of the grantee is inserted after execu- 
tion and acknowledgment, but before delivery, and the grant- 
or delivers the deed or directs its delivery, he adopts the deed 
and it becomes effectual. 8 Where a blank is left for the 
grantee's name, and the deed is delivered to the person to 



1 State v. Matthews, 44 Kan. 596. 
The deed was held to be void in 
a case in which it appeared that 
the grantee's name was inserted 
without authority: Mickey v. Bar- 
ton, 194 111. 446, 62 N. E. 802. Like- 
wise it is void when it does not 
contain the grantee's name when 
delivered: Westchester etc. Ins. 
Co. v. Jennings, 70 111. App. 539. 
A deed executed with the name of 
the grantee left in blank is of no 
force or effect between the imme- 
diate parties: Clark v. Butts, 73 
Minn. 361, 76 N. W. 199. 

«McCleery v. Wakefield, 76 
Iowa, 529, 2 L.R.A. 529, 41 N. W. 
210; McClain v. McClain, 52 Iowa, 
272, 3 N. W. 60; Devin v. Himer, 
29 Iowa, 297; Pence v. Arbuckle, 
22 Minn. 417; Swartz v. Ballou, 47 
Iowa, 188, 29 Am. Rep. 470; Clark 
v. Allen, 34 Iowa, 190; Owen v. 
Perry, 25 Iowa, 412, 96 Am. Dec. 
49; Garland v. Wells, 15 Neb. 298, 
18 N. W. 132; Ragsdale v. Robin- 
son, 48 Tex. 379. Even if an agent 
violates his authority so as to ren- 
der the deed voidable, an innocent 



purchaser from the grantee will 
obtain a good title: Garland v. 
Wells, 15 Neb. 298, 18 N. W. 132. 
But see Threadgill v. Butler, 60 
Tex. 599; Clark v. Allen, 34 Iowa, 
190. 

s Lockwood v. Bassett, 49 Mich. 
546. See, also, Duncan v. Hedges, 
4 McCord, 239, 17 Am. Dec. 734. 
A trust deed is not invalidated by 
filling in a blank with the name of 
the attorney selected to protect the 
deed and his compensation: Martin 
v. Buffalo, 121 N. C. 34, 27 S. E. 
995. Where the blank for the con- 
sideration is blank it may be filled: 
Murray v. Klinzing, 64 Conn. 78, 
29 Atl. 244. Any blank not affect- 
ing the validity of the deed may be 
filled: Kinney v. Schmitt, 12 Hun, 
N. Y. 521; Smith v. Crooker, 5 
Mass. 538; Vose v. Dolan, 108 
Mass. 155, 11 Am. Rep. 331 ; Whit- 
ing v. Daniel, 1 Hen. & M. (Va.) 
390; Ross v. Overton, 3 Call. (Va.) 
309, 2 Am. Dec. 552; Preston v. 
Hull, 23 Gratt (Va.) 600, 14 Am. 
Rep. 153. 
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whom it is intended to pass title, title vests in the person 
whose name is inserted. 4 The fact that the name of the 
grantee was omitted from a warranty deed will not invalidate 
the deed, where the name was omitted at the request of the 
grantee, and such grantee entered into possession of the land, 
and the grantor insists upon the validity of the instrument. 5 

§ 457- Parol authority to insert name. — It is held in 
some cases that where a deed is regularly executed in all other 
particulars, but a blank is left for the insertion of the name 
of tfee grantee, and in this condition is put in the hands of a 
third person, with authority by parol merely, from the grantor 
to fill up the blank in his absence, and deliver the deed to the 
person whose name is inserted in the deed as grantee, the deed, 
when filled out and delivered, is a valid deed. 6 In Wisconsin, 



« Hall v. Kary, 133 la. 465, 110 
N. W. 930. 

5 Frayer v. Holton, 8 Kan. App. 
718, 54 Pac. 9ia Where the own- 
er of land gives a deed thereof to 
secure a debt, and the grantee 
thereafter executes a deed of the 
land to the debtor with the name 
of the grantee in blank, and the 
debtor fills in the name of his 
daughter, and delivers the deed to 
her, it tonveys title to her against 
him and his heirs: Jennings v. Jen- 
nings, 24 Or. 447, 34 Pac. 21. A 
sale of land and delivery to the 
purchaser of a deed executed in 
blank as to the grantee, with au- 
thority to fill the blank, vests in 
the heirs of the transferee of such 
purchaser, the equitable title : 
Schleicher v. Runge, (Tex.) 37 S. 
W. 982. See, also, Exchange etc. 
Bank of El Dorado v. Fleming, 63 
Kan. 139, 65 Pac. 213. 

« Field v. Stagg, 52 Mo. 534, 14 



Am. Rep. 435; Swartz v. Ballon, 
47 Iowa, 188, 29 Am. Rep. 470; 
Clark v. Allen, 34 Iowa, 190; 
Vought's Executors v. Vought, 50 
N. J. Eq. 177; Jennings v. Jen- 
nings, 24 Or. 447; Cribben v. Deal, 
21 Or. 211, 28 Am. St. Rep. 746; 
Shirley v. Burch, 16 Or. 83, 8 Am. 
St. Rep. 273; McQuie v. Peay, 58 
Mo. 56; Otis v. Browning, 59 Mo. 
App. 326; Allen v. Withrow, 110 
U. S. 119, 28 L. ed. 90; Devin v. 
Himer, 29 Iowa, 297; McClain v. 
McClain, 52 Iowa, 272; McCIeery 
v. Wakefield, 76 Iowa, 529; Ellis 
v. Wait, 4 S: D. 454; Ragsdale v. 
Robinson, 48 Tex. 379; Nelson v. 
McDonald, 80 Wis. 605, 27 Am. 
St. Rep. 71 ; Bridgeport Bank v. 
New York & N. H. R. R. Co., 30 
Conn. 231 ; Cox v. Manvel, 50 
Minn. 87; State v. Young, 23 
Minn. 551. And see Burnside v. 
Wayman, 49 Mo. 356; McDonald v. 
Eggleston, 26 Vt. 161, 60 Am. Dec. 
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it is held that where a grantor has fully executed and acknowl- 
edged a deed, except that the name of the grantee is not in- 
serted, but has left the deed with A for delivery to B, who has 
agreed to buy the land, upon the payment of the purchase 
price, the grantor may authorize A to insert the name of B 
in the deed as grantee. But when the purchase price is paid, 
A cannot, at the request of B, insert the name of C as grantee 
and deliver the deed to him, especially where, before such pay- 
ment, A has been directed by the grantor not to deliver the 
deed to any person. 7 In Iowa, the court said the doctrine that 
authority cannot be conferred by parol rests largely, if not 
entirely, on the common-law doctrine in relation to instru- 
ments under seal ; and that as the rules of law as to seals had 
been abolished in that State, and a seal was unnecessary to 
the validity of a deed, it would seem that as the reason for the 
rule had ceased the rule itself should no longer prevail." 
Where the name of the grantee is left blank in a deed executed 
and delivered it will vest title in any person whose name may 
afterwards be inserted in the blank by the person who re- 
ceived the deed or by any subsequent holder of it. 9 



303; Inhabitants of South Berwick 
v. Huntress, 53 Me. 90, 87 Am. 
Dec. 535; Speake v. United States, 
9 Cranch, 28, 3 L. ed. 645. Blank 
may be filled in under parol au- 
thority: Farmers' Bank of Con- 
cordia v. Worthington, 145 Mo. 91, 
46 S. W. 745; Thummel v. Holden, 
149 Mo. 677, 51 S. W. 404; Otis 
v. Browning, 59 Mo. App. 326; 
Lafferty v. Lafferty, 42 W. Va. 783, 
26 S. E. 262; Burk v. Johnson, 
(C. C. A.) 146 Fed. 209. 

7 Schintz v. McManamy, 33 Wis. 
299. See Van Etta v. Evenson, 28 
Wis. 33, 9 Am. Rep. 486; Vliet v. 
Camp, 13 Wis. 198. Authority to 
a grantee in a deed delivered in 
blank to fill up the blank with his 



name may be conferred by parol: 
Otis v. Browning, 59 Mo. App. 326; 
Cribben v. Deal, 21 Or. 211, 28 
Am. St. Rep. 746. 

8 Swartz v. Ballou, 47 Iowa, 188, 
29 Am. Rep. 470; Wade v. Bunn, 
81 III. 17. And see Simms v. Her- 
vey, 19 Xowa, 297; Owen v. Perry, 
25 Iowa, 412, 96 Am. Dec. 49; 
Clark v. Allen, 34 Iowa, 190. But 
see Arguello v. Bours, 67 Cal. 447; 
Upton v. Archer, 41 Cal. 85, 10 Am. 
Rep. 266; McClung v. Steen, 32 
Fed. Rep. 373. 

9 Augustine v. Schmitz, (Iowa) 
124 N. W. 607; Hall v. Kary, 
133 Iowa, 468, 110 N. W. 930, 119 
Am. St. Rep. 639; Swartz v. Bal- 
lou, 47 Iowa, 188, 29 Am. Rep. 
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§ 458. Grantor may be estopped. — The grantor may 
by his acts be estopped from asserting that the deed was not 
properly executed. 1 For instance, where the owners of land 
execute an instrument, with the intent that the blanks which 
it contains shall be filled up so that it shall appear on its face 
to be a valid deed of such land, and by their authority, and in 
compliance with their directions, the blanks are filled up by a 
person who delivers the deed in its perfected form to the 
grantee, who is unaware that the execution of the deed is ir- 
regular in any respect, and receives from the grantee the pur- 
chase money, and the grantors, after having full knowledge 
of the delivery of the deed, and the payment of the purchase 
money, allow the grantee to enter into possession, and make 
valuable improvements, and lease the premises from the 
grantee, paying him rent for a term of years, and during all 
of the time treat the deed as valid and the grantee as owner, 
they, the grantors, are stopped from claiming that the deed is 
inoperative, or should be set aside on account of this irregu- 
larity in its execution. 2 A grantee or mortgagee, who thus 
claims that the grantor or mortgagor is estopped, must him- 
self have been careful in the protection of his rights. 8 



470; McClain v. McClain, 52 Iowa, 
272, 3 N. W. 60; State v. Tripp, 
113 Iowa, 704, 84 N. W. 546; Lo- 
gan v. Miller, 106 Iowa, 511, 76 
N. W. 1005. 

1 Ragsdale v. Robinson, 48 Tex. 
379. And see Fisher v. Beckwith, 
30 Wis. 55, 11 Am. Rep. 546; Pence 
v. Arbuckle, 22 Minn. 417. In 
Westlake v. Dunn, 184 Mass. 260, 
68 N. E. 212, 100 Am. St Rep. 
557, it appeared that a deed had 
been signed and acknowledged with 
the grantee's name in blank. It 
was then given to another upon 
the representation that he desired 
to show it to a friend who was to 



advance part of the purchase price. 
The person to whom it was in- 
trusted, however, fraudulently in- 
serted his own name in the blank 
and mortgaged the property to a 
mortgagee who was acting in en- 
tire good faith. It was held that 
the original signer was not es- 
topped to assert his title against 
the mortgagee, nor to maintain a 
suit in equity to set aside the deed 
and mortgage. 

2 Knaggs v. Mastin, 9 Kan. 532. 
And see, also, sec. 465 a. 

3 Ayres v. Probasco, 14 Kan. 175, 
190. A party claiming through the 
grantor cannot object that the 
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§ 459. Party executing deed bound. — The deed may 
be valid for some purposes against one grantor who has fully 
executed it, and inoperative as to others. An action was 
brought against a grantor for a breach of a covenant of war- 
ranty in a deed. The deed also contained a release by the 
grantor's wife of her right of dower and homestead. It was 
held that the deed was not invalidated as against the grantor, 
by evidence that the signature of the wife to the deed was ob- 
tained before the description of the land was inserted, or any 
writing made on the deed, and that she never saw it after- 
ward, and did not redeliver the deed after the description and 
the other matter had been written in it. 4 So where the grantee 
fraudulently adds the name of the grantor's wife as a party 
signing the same for the purpose of releasing dower, the deed 
is not rendered invalid thereby. 6 



name of the grantee was inserted 
in the deed after delivery: Mc- 
Nab v. Young, 81 111. 11. An agent 
of the grantor may fill in blanks: 
Field v. Stagg, 52 Mo. 534, 14 Am. 
Rep. 435; Garland v. Wells, 15 
Neb. 298, 18 N. W. 132; Gibbs v. 
Frost, 4 Ala. 720; Cribben v. Deal, 
21 Or. 211, 27 Pac. 1046, 28 Am. 
St. Rep. 746; Hemmenway v. Mu- 
lock, 56 How. Pr. (N. Y.) 38; 
Duncan v. Hodges, 4 McCord (S. 
C.) 239, 17 Am. Dec. 734; Pope v. 
Chaffee, 14 Ruh. Eq. (S. C.) 69; 
Bank v. Hammond, 1 Rich. (S. C.) 
281; Vliet v. Camp, 13 Wis. 198; 
Van Etta v. Evenson, 28 Wis. 33; 
Schintz v. McManamy, 33 Wis. 
299; Bank of Worthington, 145 Mo. 
91, 46 S. W. 745; Willis v. Rivers, 
80 Ga. 556, 7 S. E. 90; County v. 
Welsing, 70 Iowa, 198, 30 N. W. 
481; Lafferty v. Lafferty, 42 W. 
Va. 783, 26 S. E. 262; County v. 
Welsing, 70 Iowa, 198, 30 N. W. 



481; Carr v. McColgan, 100 Md. 
462, 60 Atl. 606. 

4 Furnas v. Durgin, 119 Mass. 
501, 20 Am. Rep. 341. 

5 Kendall v. Kendall, 12 Allen, 92. 
If the blanks are filled in the pres- 
ence of the grantor and with his 
consent, the deed is valid even 
where the rule allowing blanks to 
be filled by parol authority does 
not prevail: Adamson v. Hartman, 
40 Ark. 58; Ingram v. Little, 14 Ga. 
173, 58 Am. Dec. 549; Cross v. 
State Bank, 5 Ark. 525; Gage v. 
Chicago, 2 111. App. 332; People v. 
Organ, 27 111. 27, 79 Am. Dec. 391 ; 
Chase v. Palmer, 29 111. 306; Wil- 
son v. South Park Commissioners, 
70 111. 46; Burns v. Lynde, 6 Allen 
(Mass.), 305; Basford v. Pearson, 
9 Allen (Mass.), 387, 85 Am. Dec. 
764; McKee v. Hicks, 13 N. C. 379; 
Davenport v. Sleight, 19 N. C. 381, 
31 Am. Dec. 420; Graham v. Holt, 
25 N. C. 300, 40 Am. Dec. 408; 
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§ 460. Alteration of deeds. — It has always been a dif- 
ficult matter to say exactly what effect an alteration has upon 
the effect of a deed. The true rule seems to be that if the deed 
is altered after execution by a party claiming some benefit un- 
der it, or by his privity, its operation as an executed contract is 
not affected. Titles vested by it are not disturbed, but the 
party making the alteration is deprived of all future benefits 
that he might have derived from it, and cannot enforce any 
executory obligation contained in it. 6 Thus, if, after the exe- 
cution of a lease, the lessee fraudulently alters it in some mate- 
rial respect, his future rights under the lease, either to retain 
possession of the premises or to prevent the entry of the lessor, 
are lost. 7 The principle is, that it is the instrument and not 
the estate which is rendered void. When the title has passed 



Blacknall v. Parish, 59 N. C. 70, 78 
Am. Dec. 239; Bland v. O'Hagan, 
64 N. C. 471; Barden v. Souther- 
land, 70 N. C. 528; Williams v. 
Crutcher, 5 How. (Miss.) 71, 35 
Am. Dec. 422; Famulener v. An- 
derson, 15 Ohio St. 473; Gilbert v. 
Anthony, 1 Yerg. (Tenn.), 69; 
Mosby v. Arkansas, 4 Sneed 
(Tenn.), 324; Smith v. Dickinson, 
6 Humph. (Tenn.), 261, 44 Am. 
Dec. 306; McNutt v. McMahan, 1 
Head (Tenn.), 98; McCoun v. 
Wheeler, 20 Tex. 372; Viser v. 
Rice, 33 Tex. 139; Penn v. Hamlet, 
27 Gratt (Va.) 337; Harrision v. 
Tieonans, 4 Rand. (Va.) 177; 
Preston v. Hull, 23 Gratt. (Va.), 
600, 14 Am. Rep. 153; Frend v. 
Yahr, 126 Wis. 291, 1 L.R.A. 
(N.S.) 891, 104 N. W. 997, 110 Am. 
St. Rep. 924. 

« Bliss v. Mclntyre, 18 Vt. 466, 
46 Am. Dec. 165 ; Herrick v. Malin, 
22 Wend. 388; People v. Muzzy, 1 
Denio, 240; Barrett v. Thorndike, 
1 Greenl. 1; Briggs v. Glenn, 7 Mo. 



572; Waring v. Smith, 2 Barb. Ch. 
133, 47 Am. Dec. 299; Hatch v. 
Hatch, 9 Mass. 307, 6 Am. Dec. 
7; Withers v. Atkins, 1 Watts, 237; 
Lewis v. Payn, 8 Co wen, 71, 18 
Am. Dec. 427. And see, also, Hef- 
felfinger v. Shutz, 16 Serg. & R. 
44; Nunnery v. Cotton, 1 Hawks, 
222; Bank of Limestone v. Penick, 
2 Mon. B. 31 ; Wright v. Wright, 2 
Halst. 175, 11 Am. Dec. 546; H 
v. Adams, 6 Mass. 519. But a con- 
tract or deed may be altered in a 
material part if done by consent of 
all interested: Speake v. United 
States, 9 Cranch, 28, 3 L. ed. 645; 
Wooley v. Constant, 4 Johns. 54, 
4 Am. Dec. 246; Hills v. Barnes, 11 
N. H. 395; Banington v. Bank of 
Washington, 14 Serg. & R. 405; 
Stiles v. Probst, 69 111. 382; Smith 
v. Weed, 2 Barb. 54; Beary v. 
Haines, 4 Whart. 17; Stephens v. 
Graham, 7 Serg. & R. 505, 10 Am. 
Dec. 485. 

7 Bliss v. Mclntyre, 18 Vt. 466, 
46 Am. Dec. 165. 
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by the delivery of the deed, it is immaterial what becomes of 
the deed afterward, so far as the title itself is concerned. But 
if the deed is altered by the party in a material respect, he 
loses all remedy on any covenants which it may contain. 8 It 
requires, confessedly, a new deed to reconvey the title to the 
grantor. Its alteration or complete destruction, even with in- 
tent to transfer the title, cannot have that effect. 9 This par- 
ticular point is discussed at greater length in the chapter on 
delivery of deeds. 1 A married woman was the owner of a 
house and lot in her own right known as lot H., which had 
ben conveyed to her by M. In consideration of the exten- 
sion of the time of payment of an indebtedness of her hus- 
band, she executed a mortgage on this property as collateral 



8 Withers v. Atkinson, 1 Watts. 
337. The question whether an al- 
teration is material or not, is one 
of law for the court and not of 
fact for the jury: Keen v. Monroe, 
75 Va. 424; Burnham v. Ayer, 35 
N. H. 351 ; Stephens v. Graham, 7 
S. & R. 505, 10 Am. Dec, 485. It 
is presumed, if the deed was al- 
tered while the grantee had posses- 
sion of it, that it was done by him : 
Bowser v. Cole, 74 Tex. 222. 

9 Stanley v. Epperson, 45 Tex. 
644* And see Woods v. Hilder- 
brand, 46 Mo. 284, 2 Am. Rep. 513; 
Flinn v. Brown, 6 S. C. 209; Wilke, 
v. Wilke, 28 Wis. 296; Parker v. 
Kane, 4 Wis. 1, 65 Am. Dec. 283. 
While executory provisions may be 
made ineffective the executed con- 
tract by which title has already 
passed is not affected: Waring v. 
Smyth, 2 Barb. Ch. (N. Y.) 119, 
47 Am. Dec. 299; Jackson v. Jacoby, 
9 Cow. (N. Y.) 125; Smith v. Mc- 
Gowan, 3 Barb. (N. Y.) 404; Jack- 



son v. Gould, 7 Wend. (N. Y.) 
364; Smith v. McGowan, 3 Barb. 
(N. Y.) 404; Lewis v. Payn, 8 
Cow. (N. Y.) 71, 18 Am. Dec. 427; 
Burgess v. Blake, 128 Ala. 105, 28 
South. 963, 86 Am. St. Rep. 78; 
Sharpe v. Orme, 61 Ala. 263; Bird 
v. Bird, 40 Me. 398; Barrett v. 
Thorndike, 1 Me. 73 ; Land etc. Co. 
v. Tie Co., 89 Mo. App. 556; Woods 
v. Hilderbrand, 46 Mo. 284, 2 Am. 
Rep. 513; Alexander v. Hickox, 34 
Mo. 496, 86 Am. Dec. 118; Tibeau 
v. Tibeau, 19 Mo. 78, 59 Am. Dec. 
329; Herdman v. Bratten, 2 Harr. 
(Del.) 396; Robbins v. Magee, 76 
Ind. 381 ; Hatch v. Hatch, 9 Mass. 
307, 6 Am. Dec. 67; Chessman v. 
Whittemore, 23 Pick. (Mass.), 231; 
Kendall v. Kendall, 12 Allen 
(Mass.) 92; Withers v. Atkinson, 
1 Watts (Pa.) 236; Ripner v. Bow- 
man, 53 Pa. St. 213; North v. Hen- 
nebury, 44 Wis. 306; Van Hook v. 
Simmons, 78 Am. Dec. 573. 
1 See §§ 300^305, ante. 
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security to her husband's bond. In the mortgage her prop- 
erty was not described properly, but was described as lot No. 
26. The mistake was discovered shortly after the delivery of 
the deed, and the attorney for the mortgagees took the instru- 
ment to the husband and his attorney for correction. The hus- 
band's attorney, in the presence and at the request of the at- 
torney for the mortgagees, without consulting the wife, and 
without her consent or knowledge, added to the description 
contained in the mortgage the words, "being the same proper- 
ty conveyed to party of first part by M., by deed recorded in 
Niagara county clerk's office, in book of deeds, number 117, 
at page 458," which language was an accurate reference to the 
record of her deed to lot H. An action was brought to re- 
form trfe mortgage by altering the description from lot 26 to 
lot H., and for foreclosure. But the court held that as a ma- 
terial alteration had been made in the conveyance after its 
excution and delivery, without the knowledge or consent of 
the mortgagor, for the benefit of the mortgages, the action 
could not be sustained. By this alteration the effect of the 
mortgage was vitiated and destroyed so as to render it in- 
capable of being enforced. 2 If, after the delivery of a deed, 
an alteration is made in the description of one tract, this will 
not affect the validity of the deed as to the other tracts de- 
scribed in the deed. 3 But after the execution of a mortgage 
the officer taking the acknowledgment cannot alter the de- 
scription of the property without the assent of the mortgagor, 



2 Marcy v. Dunlap, 5 Lans. 365, 
and cases cited. "The modern 
cases all hold," said Johnson, J. (p. 
369), "that if the alteration is the 
act of a mere stranger, while the 
deed is out of the possession of the 
grantee or mortgagee, and without 
his knowledge or consent, it does 
not work a destruction of it. But 
if an alteration has been made 
without the consent of the party 
against whom the instrument is 
sought to be enforced, either by the 



plaintiff who brings his action upon 
it, or by some other person while 
the instrument was in the posses- 
sion or custody of the plaintiffs, 
such alteration will discharge the 
original instrument, without sub- 
stituting any new contract or obli- 
gation in its place. This is the 
rule as it is now settled by many 
adjudged cases, and the mortgage 
in question falls clearly within it." 
8 Burnett v. McCluey, 78 Mo. 676. 



798 



THE LAW OF DEEDS. 



[CHAP. XVIII. 



even if the alteration causes the description to conform to the 
contract between the parties, as it was understood by the of- 
ficer. 4 Although in the case last cited, it appeared that a pur- 
chaser had bought the note and mortgage at a large discount, 
and with full notice to his agent of the character of the trans- 
action, and hence could not claim to be a bona fide purchaser, 
yet the court expressed the opinion that even a bona fide pur- 
chaser could not enforce the mortgage, because, in fact, the 
mortgagor had never executed it. 5 If, after the execution 
and delivery of a mortgage, the mortgagee alters it by increas- 
ing the amount secured, and by inserting an additional obli- 
gation without the knowledge or consent of the mortgagor, 
the mortgage is rendered void as between the parties. It can- 
not be enforced as security for the payment of an^part of 
the indebtedness. 8 If the mortgage has been executed to se- 
cure money advanced to pay off a prior mortgage upon the 
same land, and if an alteration has been accidentally or inno- 
cently made by the mortgagee, he may be subrogated to the 
rights of the prior mortgagee. But if, after execution and 
delivery, he makes a material alteration, injuriously affecting 
the rights of the mortgagor, he cannot have the benefit of the 
application of this equitable doctrine of subrogation. 7 A deed 
was executed to a son of a person and to a grandson of the 
same name as his own, excepting the addition of a middle 
initial letter. Both of the grantees were minors. The father, 
who held the custody of the deed, erased after his son's death 



4 Pereau v. Frederick, 17 Neb. 
<17. 

6 Pereau v. Frederick, 17 Neb. 
117. 

6 Johnson v. Moore, 33 Ken. 90. 
But where all parties consent, see 
Collins v. Collins, 51 Miss. 311, 24 
Am. Rep. 632. 

7 Johnson v. Moore, 33 Kan. 90; 
Bowser v. Cole, 74 Tex. 222; Le- 
may v. Johnson, 35 Ark. 225; Rus- 



sell v. Reed. 33 Kan. 90; Pereau v. 
Frederick, 17 Neb. 117; Anderson 
v. Bellenger, 87 Ala. 334, 4 L.R.A. 
680, 13 Am. St Rep. 46; Cutler v. 
Rose, 35 Iowa, 456; Mclntyre v. 
Velt, 153 Pa. St. 350; McRaven v. 
Crisler, 53 Miss. 542; Meyer v. 
Huneke, 55 N. Y. 412; Elbert v. 
McClelland, 8 Bush, 577; Marcy v. 
Dunlap, 5 Lans. 365. 
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the latter's name from the deed; he also erased the middle 
initial letter in the name of his grandson, and placed the deed 
on record. By this alteration the deed would show a convey- 
ance to himself. The erasure was held to be a forgery. Hence, 
neither the legal nor the equitable title of the real grantees 
was affected by such altered deed. 8 



8 Pry v. Pry, 109 III. 466. The 
general rule with respect to all in- 
struments is that any alteration 
which changes the legal effect of 
the instrument so as to affect its 
legal identity is a change of a ma- 
terial character and will impair the 
instrument as against all who have 
not given their consent to the al- 
teration: Toomer v. Rutland, 57 
Ala. 379, 39 Am. Rep. 722; Lesser 
v. Scholze, 93 Ala. 338, 9 South. 
273; Green v. Sneed, 101 Ala. 205, 
13 South. 277, 46 Am. St. Rep. 119; 
Saint v. Wheeler Mfg. Co., 95 Ala. 
362, 10 South. 539, 36 Am. St. Rep. 
210; Sharpe v. Orme, 61 Ala. 263; 
Payne v. Long, 121 Ala. 385, 25 
South. 280; Anderson v. Bellenger, 
87 Ala. 334, .4 L.R.A. 680, 6 South. 
82, 13 Am. St. Rep. 46; White Sew- 
ing M. Co. v. Saxton, 121 Ala. 399, 
25 South. 784; Jordan v. Long, 109 
Ala. 414, 19 South. 843; Alabama 
State Land Co. v. Thompson, 104 
Ala. 570, 16 South. 440, 53 Am. St. 
Rep. 80; Montgomery v. Crossth- 
wait, 90 Ala. 553, 12 L.R.A. 140, 
8 South. 498, 24 Am. St. Rep. 832; 
Hill v. Nelms, 86 Ala. 442, 5 South. 
796; Benton v. Clemmons, 157 Ala. 
658, 47 So. 582; Chism v. Toomer, 
27 Ark. 108; Overton v. Matthews, 
35 Ark. 146, 37 Am. Rep. 9; Little 
Rock Trust Co. v. Martin, 57 Ark. 
277, 21 S. W. 468; ^Etna Nat. 
Bank v. Winchester, 43 Conn. 391 ; 



Pelton v. San Jacinto Lumber Co., 
113 Cal. 21, 45 Pac. 12; Holland v. 
Hatch, 11 Ind. 497, 71 Am. Dec. 
363; Bowman v. Mitchell, 79 Ind. 
8*; Grimes v. Piersol, 25 Ind. 246; 
Weir Plow Co. v. Walmsley, 110 
Ind. 242, 11 N. E. 232; Hert v. 
Oehler, 80 Ind. 83; Nicholson v. 
Combs, 90 Ind. 515, 46 Am. Rep. 
229; Baysey v. McKinney, 43 Ind. 
App. 422, 87 N. E. 693; Sudler v. 
Collins, 2 Houst. (Del.) 538; New- 
ark Bank v. Crawford, 2 Houst. 
(Del.) 282; Wadder v. Stewart, 
2 Marv. (Del.) 275, 36 Atl. 88; 
Loaps v. Eichberg, 42 III. App. 375 ; 
Gardiner v. Harback, 21 III. 129; 
Ryan v. Springfield First Nat. 
Bank, 148 111. 349, 35 N. E. 1120; 
Burwell v. Orr, 84 III. 465; Gillett 
v. Sweat, 6 111. 475; Pankey v. 
Mitchell, 1 III. 383; Land v. Mc- 
Cullough, 206 III. 214, 69 N. E. 107; 
Scott v. Walker, Dudley (Ga.) 243; 
Dickerman v. Miner, 43 Iowa, 508; 
Charlton v. Reed, 61 Iowa, 166, 16 
N. W. 64, 47 Am. Rep. 808; Adair 
v. Egland, 58 Iowa, 314, 12 N. W. 
277; Eckert v. Pickel, 59 Iowa, 545, 
13 N. W. 708; Horn v. Newton 
City Bank, 32 Kan. 518, 4 Pac. 1022; 
Davis v. Eppler, 38 Kan. 629, 16 
Pac. 763; Cotton v. Edwards, 2 
Dana (Ky.) 106; Miles v. Major, 2 
J. J. Marsh. (Ky.) 153; Jones v. 
Shelbyville F. Ins. Co., 1 Mete. 
(Ky.) 58; Mitchell v. Reed, 32 
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§ 461. Alteration by a stranger. — The rule just stated 
is founded on the reason that it would be highly imprudent 
to allow one of the parties the privilege of making a material 



Ky. L. Rep. 683, 106 S. W. 833; 
Phoenix Ins. Co. v. McKernan, 100 
Ky. 97, 37 S. W. 490; Blakey v. 
Johnson, 13 Bush, (Ky.) 197, 26 
Am. Rep. 254; Shelton v. Deering, 
10 B. Mon. (Ky.) 405; Warren v. 
Fant, 79 Ky. 1; Locknane v. Em- 
merson, 11 Bush. (Ky.) 69; Lisle 
v. Rogers, 18 B. Mon. (Ky.) 528; 
Commonwealth Bank v. McChord, 
4 Dana (Ky.) 191, 29 Am. Dec. 
398; Wait v. Pomeroy, 20 Mich. 
425, 4 Am. Rep. 395; Bradley v. 
Mann, 37 Mich. 1 ; Aldrich v. Smith, 
37 Mich. 468, 26 Am. Rep. 536; 
Owen v. Hall, 70 Md. 97, 16 Atl. 
376; Buck v. Appleton, 14 Me. 284; 
Waterman v. Vose, 43 Me. 504; 
Chadwick v. Eastman, 53 Me. 12; 
Lee v. Starbird, 55 Me. 491; Hen- 
derson v. Wilson, 6 How. (Miss.) 
65; Love v. Shoape, Walk. (Miss.) 
508; Warring v. Williams, 8 Pick. 
(Mass.) 322; Boston v. Benson, 12 
Cush. (Mass.) 61; Chessman v. 
Whittemore, 23 Pick. (Mass.) 231; 
Wheelock v. Freeman, 13 Pick. 
(Mass.) 165, 23 Am. Dec. 674; Fay 
v. Smith, 1 Allen (Mass.) 477, 79 
Am. Dec. 752; Wade v. Withing- 
ton, 1 Allen (Mass.) 561; Stoddard 
v. Penniman, 108 Mass. 366, 11 
Am. Rep. 263; Draper v. Wood, 
112 Mass. 315, 17 Am. Rep. 92: 
Cape Ann Nat. Bank v. Burns, 129 
Mass. 596; Osgood v. Stevenson, 
143 Mass. 399, 9 N. E. 825 ; Barnett 
v. Nolte, 55 Mo. App. 184; Law v. 
Crawford, 67 Mo. App. 150; Mc- 
Murtrey v. Sparks, 71 Mo. App. 
->6; King v. Hunt, 13 Mo. 97; 



Trigg v. Taylor, 27 Mo. 245, 72 
Am. Dec. 263; Haskell v. Cham- 
pion, 30 Mo. 136; Ivory v. Michael, 
33 Mo. 398; Preston v. Michael, 
33 Mo. 542; Evans v. Foreman, 60 
Mo. 449; Capital Bank v. Arm- 
strong, 62 Mo. 59; Oliver v. Haw- 
ley, 5 Nebr. 439; St. Joseph State 
Sav. Bank v. Shaffer, 9 Nebr. 1, 1 
N. W. 980, 31 Am. Rep. 394; Town- 
send v. Star Wagon Co., 10 Nebr. 
615, 7 N. W. 274, 35 Am. Rep. 493; 
Walton Plow Co. v. Campbell, 35 
Nebr. 173 16 L.R.A. 468, 52 N. W. 
883; Hurlbut v. Hall, 39 Nebr. 889, 
58 N. W. 538; Erickson v. Oakland 
First Nat. Bank, 44 Nebr. 622, 48 
L.R.A. 577, 62 N. W. 1078; 48 Am. 
St. Rep. 753; Ball v. Beaumont, 66 
Neb. 56, 92 N. W. 170; Martendale 
v. Follett, 1 N. H. 95; Haines v. 
Dennett, 11 N. H. 180; Humphreys 
v. Guillow, 13 N. H. 385, 38 Am. 
Dec. 499; Burnham v. ,Ayer, 35 N. 
H. 351 ; Gerrish v. Glines, 56 N. H. 
9; Ruby v. Talbott, 5 N. M. 251, 
3 L.R.A. 724, 21 Pac. 72; Flanna- 
gan v. Nat. Union Bank, 2 N. Y. 
Suppl. 488, 18 N. Y. St. 826; Mount 
Morris Bank v. Lamson, 10 Misc. 
N. Y. 359, 31 N. Y. Suppl. 18, 63 
N. Y. St. 432; Bruce v. Westcott, 3 
Barb. (N. Y.) 374; Pease v. Barn- 
ett, 27 Hun (N. Y.) 378; Bradford 
Nat. Bank v. Taylor, 75 Hun (N. 
Y.) 297, 27 N. Y. Suppl. 96, 56 N. 
Y. St. 754; Brownell v. Winnie, 
29 N. Y. 400, 86 Am. Dec. 314; 
Booth v. Powers, 56 N. Y. 22; Col- 
son v. Arnot, 57 N. Y. 253, 15 Am. 
Rep. 496; Smith v. Eason, 49 N. C 
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change in the deed or executory contract without the other's 
permission. But when the alteration is made by a stranger 
without the procurance of one of the parties, the reason for 
the rule ceasing, the rule itself ceases. Hence, no injury re- 
sults if the alteration in the deed or contract is made not by 



34, 40; Sharp v. Bagwell, 16 N. C. 
115; Davis v. Coleman, 29 N. C. 
424; Perry v. Hackney, 142 N. C. 
368, 55 S. E. 41, 115 Am. St. Rep. 
741; Decorah First Nat. Bank v. 
La'ughlin, 4 N. D. 391, 61 N. W. 
473 ; Richardson v. Fellner, 9 Okla. 
513, 60 Pac. 270; Sturgess v. Wil- 
liams, 9 Ohio St. 443, 75 Am. Dec. 
473; Harsh v. Kleeper, 28 Ohio St. 
200; Jones v. Bangs, 40 Ohio St. 
139, 48 Am. Rep. 664; Davis v. 
Bauer, 41 Ohio St. 257; Thompson 
v. Massie, 41 Ohio St. 307; New- 
man v. King, 54 Ohio St. 273, 35 
L.R.A. 471, 43 N. E. 683; 56 Am. 
St. Rep. 705; Lancaster v. Barrett, 
1 Pa. Super. Ct. 9, 37 Wkly. Notes 
Cas. (Pa.) 251; U. S. Bank v. Rus- 
sell, 3 Yeates (Pa.) 391 ; Smith v. 
Weld, 2 Pa. St. 54; Simpson v. 
Stackhouse, 9 Pa. St. 186, 49 Am. 
Dec. 554; Kennedy v. Lancaster 
County Bank, 18 Pa. St. 347; Get- 
ty v. Shearer, 20 Pa. St. 12; Miller 
v. Reed, 27 Pa. St. 244, 67 Am. Dec. 
459; Struthers v. Kendall, 41 Pa. 
St. 214, 80 Am. Dec. 610; Bensing- 
er v. Wren, 100 Pa. St. 500; Gettys- 
burg Nat. Bank v. Chisolm, 169 
Pa. St. 564, 32 AtL 730, 47 Am. St. 
Rep. 929; Manufactures etc. Bank 
v. Follett, 11 R. I. 92, 23 Am. Rep. 
418; Keene v. Weeks, 19 R. I. 309, 
33 Atl. 446; Burton v. Pressly, 
Cheves Eq. (S. C.) 1; White v. 
Harris, 69 S. C. 65, 48 S. E. 41, 
104 Am. St. Rep. 791; Rockfort v. 
Deeds. Vol. 1.— 51 



McGee, 16 S. D. 606, 61 L.R.A. 335, 
94 N. W. 695, 102 Am. St. Rep. 
719; Crockett v. Thomason, 5 
Sneed (Tenn.) 341; Morgan v. 
Cooper, 1 Head (Tenn.) 430; Mc- 
Vey v. Ely, 5 Lea (Tenn.) 438; 
Taylor v. Taylor, 12 Lea (Tenn.) 
714; McDaniel v. Whitsett, 96 
Tenn. 10, 33 S. W. 567; Moss v. 
Maddox, 108 Tenn. 405, 67 S. W. 
855; Meade v. Samdige, 9 Tex. 
Civ. App. 360, 30 S. W. 245; 
Heath v. State, 14 Tex. App. 213; 
Park v. Glover, 23 Tex. 469; Bo- 
garth v. Breedlove, 39 Tex. 561; 
Bowser v. Cole, 74 Tex. 222, 11 S. 
W. 1131; Adams v. Faircloth, 97 
S. W. 507; Kalteyer v. Mitchell 
(Tex. Civ. App.) 110 S. W. 462; 
Pope v. Taliaferro (Tex. Civ. 
App.) 115 S. W. 309; American 
Pub. Co. v. Fisher, 10 Utah, 147, 37 
Pac. 259; Dobyns v. Rawley, 76 Va. 
537; Batchelder v. White, 80 Va. 
103; Morehead v. Parkersburg Nat. 
Bank, 5 W. Va. 74, 13 Am. Rep. 
636; Weager v. Musgrave, 28 
W. Va. 90; Low v. Merrill, 1 
Pinn. Wis. 340; Matteson v. 
Ellsworth, 33 Wise. 488, 14 Am. 
Rep. 766; Pew v. Laughlin, 3 
Fed. 39; Sneed v. Sabinal Min, etc. 
Co., 73 Fed. 925, 34 U. S. App. 688, 
20 C. C. A. 230; Mersman v. 
Werges, 112 U. S. 139, 28 L. ed. 641, 
5 Sup. Ct. 65; Hershman v. Staf- 
ford, 58 W. Va. 459, 52 S. E. 533. 
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the party or by his privity, but by a stranger. 9 But in Eng- 
land, it seems that although the material alteration is made 
by a stranger, the legal effect is the same as when made by 
a party. 1 If, without the grantee's consent, and through no 
fraud or negligence attributable to him, an additional name 
is inserted after that of the grantee, subsequently to the exe- 
cution of the deed, the grantee does not lose any rights, and 
no title is conferred on the person whose name was so inserted, 
or his grantees. 8 

§ 461a. Grantee's tftle not divested. — While the lan- 
guage used in many of the decisions, taken in its broadest 
sense, would indicate that a material alteration by the grantee 
of a deed destroys it, yet it should be borne in mind that it is 
the deed, and not the title, that is destroyed. The deed may 
be rendered invalid by such alteration, so that no right may 
be founded on it as such ; but when the deed has become ef- 
fective as a conveyance, the title can only be transferred by 
the grantee by a reconveyance, or in some other mode required 



»Rhoads v. Frederick, 8 Watts, 
448; Nichols v. Johnson, 10 Conn. 
193; Robertson v. Hay, 91 Pa. St. 
242; Rees v. Overbaugh, 6 Cowen, 
746; Lee v. Alexander, 9 Mon. B. 
25, 48 Am. Dec. 412; Bigelow v. 
Stilphen, 35 Vt. 521; John v. Hat- 
field, 84 Ind. 75; Winter v. Pool, 
100 Ala. 503; Orlando v. Gooding, 
34 Fla. 244; Anderson v. Bellenger, 
87 Ala. 334, 4 L.R.A. 680, 13 Am. 
St. Rep. 46; Martin v. Tradesmen's 
Ins. Co., 101 N. Y. 498; Moore v. 
Ivers, 83 Mo. 29. An alteration in 
the middle initial of the name of 
the grantor is immaterial: Banks 
v. Lee, 73 Ga. 25. Changing the 
amount of the consideration is im- 
material : Vose v. Dolan, 108 Mass. 
155, 11 Am. Rep. 331; Murray v. 



Klinzing, 64 Conn. 78; Cheek v. 
Nail, 112 N. C. 370; Belden v. Sey- 
mour, 8 Conn. 304, 21 Am. Dec. 661. 
But altering the description so as 
to include more land is a material 
alteration: Johnson v. Moore, 33 
Kan. 90. And see Williams v. 
Moselej, 2 Fla. 304; Medlin v. 
Platte Co., 8 Mo. 235, 40 Am. Dec. 
135; Barrington v. Bank of Wash- 
ington, 14 Serg. & R. 405; Cutts v. 
United States, 1 Gall. 69. 

1 Davidson v. Cooper, 11 Mees. & 
W. 778, 800; 13 Mees & W. 343; 
The Bank of Hindostan v. Smith, 
36 Law J. N. S. C. P. 241. But see 
Hutchins v. Scott, 2 Mees. & W. 
809 

« John v. Hatfield, 84 Ind. 75. 
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by law. When title has once vested, a material alteration in the 
deed, made by the grantee, will not deprive him of his title, 
and revest it in the grantor. 8 The rule is clearly stated by 
Mr. Justice Sewall: "In executory contracts, provable by 
written instruments, the remedy is sometimes lost by the loss 
of the evidence, and bonds and notes which have been altered 
in a material part by the obligee or payee are no longer proof 
of an obligation or promise which, when given by the party 
charged, was expressed in other words than the instrument 
adduced against him. This rule might possibly, though I 
doubt it, be extended in strictness, even at the present day, to 
alterations, wholly immaterial, if made at the instigation of 
the party entitled by the instrument, although it was done in- 
nocently, and to no injurious purpose. But these rules have 
not the same operation where a title in real estate is in question. 
The canceling of a deed will not divest property which has 
once vested by a transmutation of possession. A man's title 
to his estate is not destroyed by the destruction of his deeds." 4 



8 Bliss v. Mclntyre, 18 Vt. 466, 
46 Am. Dec. 165; Lewis v. Payn, 
8 Cow. 71, 18 Am. Dec. 427; Hatch 
v. Hatch, 9 Mass. 307, 6 Am. Dec. 
67; Woods v. Hilderbrand, 46 Mo. 
284, 2 Am. Rep. 513; Ransier v. 
Vanorsdol, 50 Iowa, 130; Dana 
v. Newhall, 13 Mass. 498; Wallace 
v. Harmstead, 44 Pa. St. 492; 
Fletcher v. Mansur, 5 Ind. 267; Al- 
exander v. Hickox, 34 Mo. 496, 86 
Am. Dec. 118; Chessman v. Wliit- 
temore, 23 Pick. 231; Burnett v. 
McCluey, 78 Mo. 676; Coit v. 
Starkweather, 8 Conn. 289; Bar- 
rett v. Thorndike, 1 Me. 73; Jack- 
son v. Jacoby, 9 Cow. 125; Jackson 
v. Gould, 7 Wend. 364; Miller v. 
Gilleland, 19 Pa. St. 119; Herrick 
v. Malin, 22 Wend. 388; Smith v. 
McGowan, 3 Barb. 404; Rifener v. 



Bowman, 53 Pa. St. 313; Withers 
v. Atkinson, 1 Watts, 236; Kendall 
v. Kendall, 12 Allen, 92; Mclntyre 
v. Velte, 153 Pa. St. 350; Burgess 
v. Blake, 128 Ala. 105, 28 So. 963, 
86 Am. St. Rep. 78. 

* In Hatch v. Hatch, 9 Mass. 307, 
6 Am. Dec. 67. In Alabama State 
Land Company v. Thompson, 104 
Ala. 570, 53 Am. St. Rep. 80, the 
Court discusses the rule as fol- 
lows: — "It is a familiar law that 
the effect of an unauthorized altera- 
tion of an instrument in a material 
part, by one not a stranger to it, 
after its execution, ordinarily is the 
destruction of the paper, in such 
sort that no rights under it can be 
asserted, and no rights between the 
parties can be proved by it : Sharpe 
v. Orme, 61 Ala. 263; Hill v. Nelms, 
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The contract of the parties is contained in the writing, 
which is taken as truely stating their intention. From this 



86 Ala. 446; Barclift v. Treece, 77 
Ala. 528; Anderson v. Bellenger, 87 
Ala. 334, 4 L.R.A. 680, 13 Am. St. 
Rep. 46; Montgomery v. Crossth- 
wait, 90 Ala. 553, 12 L.R.A. 140, 24 
Am. St. Rep. 832; Saint v. Wheeler 
etc. Mfg. Co., 95 Ala. 362, 12 L.R.A. 
140, 36 Am. St. Rep. 210; Hollis v. 
Harris, 96 Ala. 288. A paper so 
altered is no longer the paper which 
was signed by the party sought to 
be charged, and he cannot be held 
to the obligation originally evi- 
denced by it. This is true in re- 
spect of all executory instruments; 
their destruction in this way is the 
destruction of the rights they were 
intended to secure and evidence. 
There is, however, a well-recog- 
nized distinction in this connection 
between this class of instruments 
and those which merely evidence a 
completed and fully executed trans- 
action, and even between those 
parts of the same instrument which 
are, as to some matters, executory 
and as to others, executed, in the 
sense of being a mere memorial of 
an accomplished and existing fact. 
The distinction, so far as it has 
been fully recognized and estab- 
lished, goes only to this extent: 
Where the right is executory, and 
the instrument securing and eviden- 
cing it is thus altered, not only is 
the paper as evidence of the right 
destroyed, but the right itself is 
also destroyed; while, on the other 
hand, where the, instrument merely 
evidences an executed transaction, 
and is a memorial of it, the rights 
which vested by virtue of that 



transaction in the person who spoli- 
ates the instrument are not thereby 
destroyed or divested, whatever 
may be the effect of the spoliation 
upon the memorial itself. There is 
some question whether the distinc- 
tion goes further than this. Some 
courts hold that not only is the right 
which has passed by such an exe- 
cuted instrument unaffected by the 
kind of destruction of the paper — 
as it would be unaffected by the 
physical obliteration of the paper — 
but also that the paper itself, elimi- 
nating the unauthorized alterations 
of it, continues to be a memorial of 
the right or title, and may be ad- 
duced in evidence to prove the 
passing and vesting of such right or 
title. The recognized distinction is 
fully illustrated in the case of an 
altered conveyance of realty con- 
taining covenants. The alteratiou 
does not divest the title which has 
passed by the instrument into the 
grantee, any more than the actual 
destruction of the paper would, but 
it destroys all the grantee's rights 
under the covenants, and also, of 
course, the paper as evidence of the 
covenants. And the mooted dis- 
tinction turns upon the inquiry 
whether, in such case, the altered 
deed may still be adduced in evi- 
dence of the title which passed by 
it in its original form. The fol- 
lowing cases hold directly or in 
principle that while a party docs 
not divest himself of title to land 
by an unauthorized alteratior in a 
material part of the deed by which 
it was conveyed to him, yet he can- 



CHAP. XVIII. J 



FILLING UP BLANKS. 



805 



it follows that an unauthorized alteration cannot be allowed to 
affect that intention. An alteration in the name of the grantee, 



not adduce such deed in evidence 
to prove such conveyance and the 
existence of title in himself, but 
must prove the conveyance by other 
evidence: Babb v. Clemson, 10 
Serg. & R. 419, 13 Am. Dec. 684; 
Withers v. Atkinson, 1 Watts, 236; 
Chesley v. Frost, 1 N. H. 145 ; New- 
ell v. Mayberry, 3 Leigh, 250, 23 
Am. Dec. 261; Bliss v. Mclntyre, 
18 Vt. 466, 46 Am. Dec. 165; Batch- 
elder v. White, 80 Va. 103. To the 
contrary in Doe v. Hirst, 3 Stark. 
60, an altered deed, though said by 
the court to be void, was admitted 
to show title in the party who had 
altered it, because the alteration 
did not divest the title which had 
originally passed by the instrument. 
And the cases of Jackson v. Gould, 
7 Wend. 364, and Lewis v. Payn, 8 
Cow. 71, 18 Am. Dec. 427, tend to 
support the same view. In Elphin- 
stone's Interpretation of Deeds, 
page 19, is this text: 'There is a 
distinction between those deeds, or 
clauses of a deed, which have a 
continuing effect, or are executory, 
such as a covenant to pay a sum of 
money, and those which produce 
their full effect at the instant of 
execution, such as a conveyance of 
land. No case can be found in 
which a deed or clause of the latter 
nature has been prevented from 
having full effect because the deed 
was altered after execution; so that 
an altered deed may be given in 
evidence to prove any effect pro- 
duced by it at the instant of exe- 
cution, or of any right which exist- 
ed aliunde of which it is evi- 



dence. ... A deed which has 
been materially altered by a defend- 
ant may be given in evidence by 
him': Citing Pattison v. Luckley, 
L. R. 10 Ex. 330. And in Insur- 
ance Co. v. Fitzgerald, 16 Q. B. 
440, Lord Campbell C. J., said: 
There is no ground for saying that, 
if a deed be altered in a material 
part it is rendered void from the 
beginning. It ceases to have any 
new operation, and no action can be 
brought in respect of any pending 
obligation which would have arisen 
from it had it remained entire; but 
it may still be given in evidence to 
prove a right or title created by its 
having been executed or to provi 
any collateral fact/ And to the 
same effect are the following cases : 
Davidson v. Cooper, 11 Mees. & W. 
778; Ward v. Lumley, 5 Hurl. & N. 
87; Hutchins v. Scott, 2 Mees. & W. 
815, 816. This view, we conceive, is 
the more reasonable, and the 
sounder in principle. The contrary 
doctrine is based on the idea that 
a deed so altered is void ab initio 
and for all purposes. This cannot 
be true, for such deed is confessed- 
ly valid when executed, else title 
could not have passed by it. And 
all authorities agree that title does 
pass and is not divested by the 
subsequent alteration. All authori- 
ties agree, also, that, notwithstand- 
ing the unauthorized erasures or 
interlineation, it is open to the 
grantee named in the paper to 
show, by ^any competent evidence, 
the fact of the passing of title unto 
him. In other words, he may and 
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so that it appears the deed was made to another than the true 
grantee, is a forgery, and such deed cannot affect the title of 
the true grantee. 5 But if the grantee fraudulently alters his 
deed in a material respect, he cannot use it for the purpose of 



must show that a deed conveying 
the land to him was executed by the 
grantor named in altered paper; 
he must prove the execution and 
contents of a deed, and this, of 
course, by the best evidence the 
case admits of. He cannot resort 
to parol evidence of the contents of 
a paper which has not been lost or 
physically destroyed, but, on the 
contrary, is then in his possession 
and in court, the paper itself, re- 
gardless of a signature to it would 
be the best evidence of its own 
contents. Nor can he resort to 
parol evidence to show execution 
of a paper which is in court, pur- 
ports to be signed by the grantor, 
and which bears the solemn official 
certification required by the stat- 
utes, that the person whose name 
appears to be signed to it, admit- 
ted and acknowledged that he exe- 
cuted the instrument; the certifi- 
cate of acknowledgment would it- 
self be the very best and only com- 
petent evidence of the fact of the 
execution. It is upon him to prove 
a deed as that deed existed the mo- 
ment after its execution was com- 
pleted by delivery to him. He has 
that deed as it then existed, duly 
acknowledged, in his possession. 
Nobody questions it. All that is 
shown is, that certain words which 
were in the deed at that time have 
been marked across without au- 
thority. The words themselves are 
still visible and legible in the paper. 



His adversary says to him: The 
paper you have and offer, including 
the words you have attempted to 
erase, is my deed. He offers this 
paper, including those words. 
Could there possibly be any better, 
or indeed any other competent, evi- 
dence of the contents of such a 
deed than the deed itself, or of its 
execution, than the statutory ac- 
knowledgment appended to it? We 
think not; and accordingly hold 
that the trial court did not err in 
receiving this deed in evidence to 
show title in the defendant to the 
land described in it, excepting only 
the minerals in said land." This 
case, however, Recognizes that, in 
so far as the party claims under 
the alteration, the instrument can- 
not be received as evidence of his 
title without explanation. 

5 Pry v. Pry, 109 111. 466. 

6 Wallace v. Harmstead, IS Pa. 
St. 462, 53 Am. Dec. 603; Sher- 
wood v. Merritt, 83 Wis. 233; 
Woods v. Hilderbrand, 46 Mo. 284. 
2 Am. Rep. 513; Herrick v. Malin, 
22 Wend. 388; Hollingsworth v. 
Holbrook, 80 Iowa, 151, 20 Am. St 
Rep. 411; Basford v. Pearson, 9 
Allen 387, 85 Am. Dec. 764; Arri- 
son v. Armstead, 2 Pa. St. 191 ; 
Bliss v. Mclntyre, 18 Vt 466, 46 
Am. Dec. 165; Briggs v. Glenn, ? 
Mo. 572; Mclntyre v. Velte, 153 
Pa. St. 350; Withers v. Atkinson, 
1 Watts, 236. 
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enforcing its covenants. 6 Where a deed, fully executed and 
acknowledged, but containing the name of no grantee, is left 
with a person to be delivered to another, who has contracted 
for the purchase of the land, it is competent for the grantor to 
authorize the depositary to insert the name of such purchaser ; 
but he has no power, upon payment to him of the price, and 
at the request of the purchaser, to insert the name of another 
as grantee, and deliver the deed to him, especially so where 
the grantor has given instructions not to deliver the deed to 
any person. 7 

§ 462. Material alteration. — To have the effect of ren- 
dering the deed nugatory, the alteration must be in some ma- 
terial respect. 8 Thus, a deed of trust had been made by Wil- 



'Schentz v. McManamy, 23 Wis. 
299. Said Lyon, J.: "It may be 
said that it is quite immaterial to 
the plaintiff whether he conveys 
the lot to the defendant or to his 
sister, so long as he receives the 
agreed price therefor. This may 
be true, and yet the plaintiff has an 
undoubted right to determine for 
himself to whom he will convey his 
land. He may be willing to convey 
to one person for a given price, 
but his right to refuse to convey to 
another person for the same price 
is undoubted. He may contract to 
convey to A, and yet be under no 
legal obligation to convey to B, in 
the same terms, even though A 
may desire that do so." The rule 
announced in some States is that 
an alteration in a deed, even if it 
be immaterial, will nullify it: Van- 
auken v. Hornbeck, 14 N. J. L. 178, 
25 Am. Dec. 509; Hunt v. Gray, 
35 N. J. L. 227, 10 Am. Rep. 232; 
Den v. Wright, 7 N. J. L. 175, 11 
Am. Dec. 546. See Plyler v. El- 
liott, 19 S. C. 257; Vaughan v. 



Fowler, 14 S. C. 355, 37 Am. Rep. 
731 ; Powell v. Pearlstine, 43 S. C. 
403. A deed materially altered by 
the grantee cannot be used by him 
for any affirmative advantage: 
Stoner v. Ellis, 6 Ind. 152; Wallace 
v. Harmstead, 15 Pa. St. 462, 53 
Am. Dec. 603; Burnham v. Ayer, 
35 N. H. 351 ; Robbins v. Magee, 76 
Ind. 381. And see Newell v. May- 
berry, 3 Leigh, 250, 23 Am. Dec. 
261; Chesley v. Frost, 1 N. H. 145; 
Batchelder v. White, 80 Va. 103; 
Babb v. Clemson, 10 S. & R. 419, 
13 Am. Dec. 684; Alexander v. 
Hickox, 34 Mo. 496, 86 Am, Dec. 

na 

8 Pardee v. Lindley, 31 111. 174, 
83 Am. Dec. 219. And see Smith 
v. Crooker, 5 Mass. 538; Langdori 
v. Paul, 20 Vt. 217; Coit v. Stark- 
weather, 8 Conn. 289; Goodenow v. 
Curtis, 33 Mich. 505. An immate- 
rial alteration will not vitiate the 
deed : Stanley v. Epperson, 45 Tex. 
644; Woods v. Hilderhrand, 46 Mo. 
284, 2 Am. Rep. 513; Robertson v. 
Hay, 91 Pa. St. 242; Winter v. Pool, 
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son Lindley, and a sale had under the trust deed. In copying 
the deed of trust into the deed made by the trustee in pursu- 
ance of the sale, it appeared that the name James Wilson had 
been written in that part of the trust deed so copied, grant- 
ing the power of sale, but the name James had been erased, 
and the proper name Wilson had been inserted in a different 
handwriting from that in the rest of the deed. The court held 
that it was apparent that there had only been a clerical error 
in copying, and that the alteration did not vitiate the deed. 9 
A deed, after describing a tract of land as consisting of eighty 
acres, proceeded that "so soon as the numbers of the above 
land are obtained, we agree that they shall be inserted in the 
deed as our own voluntary act, and the recorder of Marshall 
county is instructed to do the same for us." The description 
was subsequently inserted and signed by the recorder, and it 
was held that the deed had the same effect as a written power 
of attorney to the recorder to make the alteration in the de- 
scription. 1 To change the name of the grantee in the deed is 
to make a material alteration. 2 

§ 462a. Redelivery of altered deed. — Where there has 
been a material alteration in a deed, the deed to the extent of 



100 Ala. 503; Burnham v. Ayer, 35 
N. H. 351 ; Krouskop v. Shontz, 51 
Wis. 204, 37 Am. Rep. 817; Murray 
v. Klinzing, 64 Conn. 78; Gordon 
v. Sizer, 39 Miss. 805; Vose v. Dol- 
an, 108 Mass. 155, 11 Am. Rep. 331; 
Commonwealth v. Emigrant Sav. 
Bank, 98 Mass. 12, 93 Am. Dec. 
126; Bigelow v. Stilphen, 35 Vt 
521; Solon v. Williamsburgh Sav. 
Bank, 114 N. Y. 122; Brooks v. Al- 
len, 62 Ind. 401 ; State v. Dean, 40 
Mo. 464; Western Building Assn. 
v. Fitzmaurice, 7 Mo. App. 283; 
McKerson v. Swett, 135 Mass. 514 ; 
Chessman v. Whittemore, 23 Pick. 



231; Moote v. Scriven, 33 Mich. 
500; Smith v. Kidd, 68 N. Y. 130, 
23 Am. Rep. 157; Martin v. Trades- 
men's Ins. Co., 101 N. Y. 498; Glea- 
son v. Hamilton, 138 N. Y. 353, 21 
L.R.A. 210. 

9 Pardee v. Lindley, 31 111. 174, 
83 Am. Dec. 219. 

1 Harshey v. Blackmarr, 20 Iowa, 
171, 89 Am. Dec. 520. 

2 Abbott v. Abbott, 189 111. 488, 
59 N. E. 958, 82 Am. St. Rep. 470; 
Simpkins v. Windsor, 21 Ore. 382, 
28 Pac. 72; Hollis v. Harris, 96 
Ala. 288, 11 So. 377. 



CHAP. XVIII.] 



FILLING UP BLANKS. 



809 



such alteration has become a new deed, and the alteration may 
be of such a character as entirely to change the original deed. 
It should, therefore, to give effect to the alteration, be rede- 
livered, and if it has been acknowledged before alteration 
should be again acknowledged. 8 It may be presumed from 
circumstances that a deed or instrument that has been altered 
was redelivered. 4 The grantor may establish the invalidity 
of the deed by showing that the name of another was inserted 
as grantee without his consent. 6 

§ 463. Burden of proof. — The decisions are not uni- 
form as to the presumption to be indulged concerning the time 
at which the alterations were made, whether before or after 
execution. It has been said that the party who produces the 
instrument must prove that it is genuine, as the alterations, 
if any, will be presumed to have been made after the deliv- 
ery. 6 As this is purely a question of evidence, we will not dis- 
cuss this topic at length, but call the reader's attention to the 
subject in treatises on evidence. Mr. Greenleaf says : "If on 
the production of the instrument, it appears to have been al- 
tered, it is incumbent on the party offering it in evidence to ex- 



»MoeII v. Sherwood, 148 U. S. 
21, 37 L. ed. 350; Bassett v. Bassett, 
55 Me. 127; Booker v. Stivender, 
13 Rich. 85; Sharpe v. Orme, 61 
Ala. 263; Webb v. Mullins, 78 Ala. 
Ill; Houston v. Jordan, 82 Tex. 
352. 

*Barrington v. Bank, 14 S. & R. 
405; Speake v. United States, 9 
Cranch, 28, 3 L. ed. 645; Wooley v. 
Constant, 4 Johns. 54, 4 Am. Dec. 
246. 

5 Hollis v. Harris, 96 Ala. 288. 

e Ely v. Ely, 6 Gray, 439; U. S. 
Linn, 1 How. 104, 11 L. ed. 64; 
Montag v. Linn, 23 111. 551. And 
see Van Horn v. Bell, 11 Iowa, 465, 



79 Am. Dec. 506; Acker v. Ledyard, 
8 Barb. 514. See Havens v. Os- 
born, 36 N. J. Eq. 426; Cox v. 
Palmer, 1 McCrary, C. C 431; So- 
lon v. Williamsburgh Sav. Bank, 
114 N. Y. 122; McAllister v. Avery, 
17 111. App. 568; Galland v. Jack- 
man, 26 111. 79; Wilson v. Hayes, 
40 Minn. 531, 4 L.R.A. 196, 12 Am. 
St. Rep. 754; Hill v. Nelms, 86 Ala. 
442; Winter v. Pool, 100 Ala. 503; 
Burgwin v. Bishop, 91 Pa. St. 336; 
Sisson v. Pearson, 44 111. App. 81; 
Hodge v. Gilman, 20 111. 437; Jor- 
dan v. Stewart, 23 Pa. St. 244; 
Morris v. Vanderen, 1 Dallas, 64; 
Henman v. Dickinson, 5 Bing. 183. 
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plain this appearance. Every alteration on the face of a writ- 
ten instrument detracts from its credit, and renders it suspi- 
cious ; and this suspicion the party claiming under it is ordina- 
rily held bound to remove- If the alteration is noted in the 
attestation clause as having been made before the execution of 
the instrument, it is sufficiently accounted for, and the instru- 
ment is relieved from that suspicion. And if it appears in the 
same handwriting and ink with the body of the instrument, it 
may suffice. So, if the alteration is against the interest of the 
party deriving title under the instrument, as if it be a bond or 
note, altered to a less sum, the law does not so far presume that 
it was improperly made as to throw on him the burden of ac- 
counting for it. And, genrally speaking, if nothing appears to 
the contrary, the alteration will be presumed to be contempora- 
neous with the execution of the instrument. But if any ground 
of suspicion is apparent upon the face of the instrument, the 
law presumes nothing, but leaves the question of the time when 
it was done, as well as that of the question by whom, and the 
intent with which the alteration was made, as matters of fact, 
to be ultimately found by the jury upon proofs to be adduced 
by the party offering the instrument in evidence." 7 But it is 
said by Mr. Wharton : "A party offers in evidence a written 
instrument in which there is a manifest alteration; was such 
an alteration made before or after execution? If after execu- 
tion, on the principle heretofore stated, it avoids the instru- 
ment. But on whom rests the burden in this respect to prove 
the period of alteration? If there is nothing suspicious on the 
face of the instrument, but the alteration is one which appears 
to accord with the object of the instrument, then we should say 
that the burden of proving bad faith in this respect is on the 
party asserting bad faith. In England, the conclusion was 
once based upon the assumption that forgery is a crime, and as 
a crime is not to be presumed, therfore spoliation amounting to 
forgery is not to be presumed. We need not, however, in- 

7 1 Greenleaf on Evidence (14th ed.), § 564, and cases cited. 



CHAP. XVIII. J 



FILLING UP BLANKS. 



811 



voke this principle, which can only have occasional application, 
to sustain the conclusion here reached. It is sufficient for us to 
say that when in a written contract inter vivos, alterations or 
interlineations appear about which alterations or interlinea- 
tions there is nothing suspicious, the presumption is 
that they were made before the execution of the instrument; 
and hence the burden of proving that they were made after 
execution falls on the assailant of the instrument. The ques- 
tion of spoliation then goes to the jury as a question of fact." 8 

8 1 Wharton on Evidence, § 629, plain such alteration or erasure : 

and cases cited. The burden is up- Alabama etc. Land Co. v. Thomp- 

on the person claiming under an son, 104 Ala. 570, 53 Am. St. Rep. 

erased or altered instrument to ex- 80. 



CHAPTER XIX. 



ACKNOWLEDGMENT OF DEEDS. 



i 464. Acknowledgment of deeds. § 

465. Acknowledgment not nec- 

essary between the par- 
ties. 

465a. Estoppel to deny signature. 

466. Statutory provisions. 

467. Admissibility of acknowl- 

edged deed in evidence. 

468. By whom the acknowledg- 

ment should be made. 

469. Time within which deed 

may be acknowledged. 

470. Qualification of officers. 

471. Acknowledgment before an 

officer de facto. 
471a. Certificate authenticating 

acknowledgment taken 

out of State. 
471b. Same subject, continued. 

472. Temporary appointment. 

473. Acknowledgment before 

deputy. 

474. Deputy taking acknowledg- 

ment in his own name. 

475. Presumption as to appoint- 

ment of deputy. 

476. Officer cannot take 'ac- 

knowledgment of deed 
in which he is interested. 

477. Where the officer taking the 

acknowledgment is a 
trustee. 

477a. Degree of interest. 

477b. Acknowledgment before 
stockholder of corpora- 
tion. 

812 



477c. Instances of application of 
this rule. 

477d. Disqualification not depend- 
ent on statute. 

477e. Collateral attack. 

477f. Contrary view — Stockhold- 
er not disqualified. 

477g. Reasoning that taking ac- 
knowledgment is minis- 
terial act. 

477h. Officer who is not a stock- 
holder, not disqualified. 

477i. Registration as giving not- 
ice. 

477j. Comments. 

478. Effect of taking acknowl- 

edgment by party. 
478a. Acknowledgment of one 
grantor taken by another 
grantor. 

479. Length of acquaintance 

with person making ac- 
knowledgment 

480. Comments on this rule. 

481. Omission of date does not 

invalidate acknowledg- 
ment. 

482. Omission to state place of 

taking acknowledgment. 

483. When certificate does not 

show in what State ac- 
knowledgment was made. 

484. Proof of locality in which 

officer had jurisdiction. 
484a. Stating name of county. 



CHAP. XIX.] ACKNOWLEDGMENT OF DEEDS. 



813 



§ 485. Treating two certificates as 
one. 

486. Presumption that acknowl- 

edgment was taken with- 
in jurisdiction of officer. 

487. Jurisdiction of officer. 

488. Comments. 

489. Officer if required by stat- 

ute must attach seal. 

490. Where there is no statutory 

provision. 

491. Reference to official seal. 

492. Same subject — Contrary de- 

cision. 

493. Comments. 

494. Use of private seal. 

495. What will constitute an 

official seal. 
495a. Officer using another's seal. 

496. Signature of officer must be 

attached to certificate. 

497. Certificate of foreign offi- 

cer, prima facie evidence 
of conformity to law. 

498. Taking an acknowledgment 

is ministerial act. 

499. Official character of officer 

should appear. 

500. Certificate prima facie evi- 

dence. 

501. Abbreviations sufficient des- 

ignation of official char- 
acter. 

502. Proof aliunde of official 

character. 

503. Stating name of grantor in 

certificate. 

504. Certificate sufficient, if it 

shows grantor's name by 
reference. 

505. Presumption that parties 

use their real names. 

506. Acknowledgment in court 

507. Acknowledgment by trus- 

tee. 



§ 508. Certificate should affirma- 
tively show compliance 
with statute. 
Facts showing compliance 
with statute must be 
stated. 

Equivalent words to those 

mentioned in statute. 
Illustrations. 
512. Omission of the word "per- 
sonally." 
Surplusage does not vitiate 

certificate. 
Clerical mistakes in certifi- 
cate. 

Other illustrations. 
Omission to state immate- 
rial facts. 
Comments. 

Fact must appear that gran- 
tor was known to officer 
or his identity estab- 
lished. 

Statement that officer is 
satisfied with identity in- 
sufficient. 
In some States, officer not 
required to certify to 
personal identity. 
Fact of acknowledgment 

must appear. 
Equivalent words indicat- 
ing acknowledgment 
Omission of the word "vol- 
untary." 
Omission of certain words 
under particular statutes. 
Presuming an acknowledg- 
ment 
Comments. 

Certifying an acknowledg- 
ment on same paper on 
which deed is printed or 
written. 

527a. Liability of officer for false 
certificate. 



509. 



510. 
511. 



513. 

514. 

515. 
516. 



517. 
518. 



519. 



520. 



521. 



522. 



523. 

524. 

525. 

526. 
527. 



814 



THE LAW OF DEEDS. 



[chap. XIX. 



§ 527b. Assuming fact to exist 

527c. What evidence required. 

527d. Burden of proof. 

527e. Not guarantor— But liable 
for false certificate. 

527f. Negligence barring recov- 
ery. 

527g. Property valueless. 

528. Officer cannot impeach his 

own certificate. 

529. Between the parties the ac- 

knowledgment may be 
impeached for fraud. 
529a. Taking acknowledgment 
through telephone. 

530. Grantee must have knowl- 

edge of fraud or of facts 
sufficient to put him on 
inquiry. 

531. To overcome the certificate 

the evidence must be 
clear and convincing. 

532. Evidence. 

533. Illustrations. 

533a. Further consideration of 

this subject. 
533b. In some cases considered 

prima facie evidence 

only. 

534. Comments. 

535. Innocent grantee protected. 

536. Omission of essential word 

not cured by insertion in 
record. 

537. Acknowledgment through 

interpreter. 



§ 538. Comments. 

539. Amendment of certificate — 

Decisions that such pow- 
er exists. 

540. In Mississippi. 

541. In Missouri. 
541a. In Texas. 

541b. In Delaware and Iowa. 
541c In Colorado and Michigan. 
541 d. In Tennessee. 

542. Decisions that such power 

does not exist. 

543. In Illinois. 

544. In Virginia. 
544a. In Kentucky. 
544b. In North Carolina. 
544c. In Alabama. 
544d. In Florida. 

545. In the Supreme Court of 

the United States. 

546. Comments. 

547. Proof by subscribing wit 

ness. 

547a. Statutes curing defective 
acknowledgments. 

547b. What defects within pur- 
view of statute. 

547c. Retrospective statutes. 

547d. Statutes cannot disturb 
vested rights. 

547e. Statutes curing acknowl- 
edgments of married wo- 
men. 

547f . Statutes validating acknowl- 
edgments of stockholder 
of corporation. 



§ 464. Acknowledgment of deeds. — In all of the 

States, statutes exist which provide for the acknowledgment of 
deeds. Generally, the statute prescribes a particular form with 
which substantial compliance is necessary. The object of these 
statutes is to prove, the execution of the conveyance, so as to in- 
sure its authenticity when presented for registration, and to 
enable it to be used in evidence without further proof of its 
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execution by the grantor. The certificate of acknowledgment 
is not essential to the validity of the deed, which is operative, 
without acknowledgment between the parties. The certificate 
is simply evidence of the execution of the deed supplying the 
place of direct proof, and, like all other evidence, should re- 
ceive a reasonable construction. 1 v 1 Ordinarily the proper ac- 



1 Harrington v. Fish, 10 Mich. 
415, 421 ; Gray v. Ulrich, 8 Kan. 112. 
In the former case a deed was exe- 
cuted and acknowledged in the 
year 1842, in New York, conveying 
lands in Michigan. The certificate 
of the proper clerk was made and 
attached several years afterward, 
stating that the deed was executed 
and acknowledged according to the 
"existing" law of that State. Ob- 
jection was made to the admission 
of the deed in evidence because the 
clerk's certificate did not state that 
the deed was acknowledged in com- 
pliance with the laws in force at 
that time. Upon this point, the 
court, per Martin, C. J., remark: 
"The second objection relates to 
the admission of the deed as evi- 
dence, without actual proof of its 
execution/ The clerk's certificate, 
without which — as the deed was ex- 
ecuted in another State — it would 
not be 'authorized to be recorded/ 
would unquestionably be good were 
it not for the word 'existing* con- 
tained in it; but from the interval 
of time between the execution of 
the deed and the date of the certifi- 
cate—which is December, 1859— it 
is insisted that the word limits the 
certificate to the time of such date. 
Had the certificate been made at 
or near the time of the deed, no 
question would arise, nor would one 
were the word 'existing* stricken 



out; as, in either case, it would be 
construed as a certificate of the due 
and legal execution of the deed ac- 
cording to the laws of the State 
of New York as they existed at the 
time of such execution. In my 
opinion, the occurrence of the 
word 'existing' does not invalidate 
the certificate, or qualify its con- 
struction. I cannot presume that it 
was inserted as a word of limita- 
tion, especially as the clerk could 
not legally execute any except such 
as would establish the lawful ex- 
ecution of the deed; but rather 
that he attempted to comply with 
the law, and that the word was in- 
advertently used, or perhaps inad- 
vertently retained in the certificate 
if a blank form was used, or re- 
garded by the clerk as referring to 
the time when the deed was exe- 
cuted. The certificate is not as es- 
sential part of the deed, nor neces- 
sary to its validity. It is only re- 
quired to authorize its being re- 
corded, and I think it more rea- 
sonable, instead of avoiding the 
registry for the ignorance or inad- 
vertence of the certifying officer, 
to hold the word 'existing' as im- 
material, or understand it as though 
the word 'then' preceded it The 
certificate being no part of the 
deed, or of its execution, and not 
the act of the parties to the "deed, 
should not be construed with tech- 
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knowledgment of a deed is a condition precedent to its admis- 
sion to record. 8 Hence constructive notice is not imparted by 
recording an unacknowledged or defectively acknowledged in- 
strument. 8 Where the acknowledgment, however, upon its 



nical nicety unless upon imperative 
necessity. It is evidence of the ex- 
ecution of the deed, and like all 
other evidence should be reason- 
ably construed. I therefore think 
the deed was properly admitted." 

2 Reid v. Kleyensteuber, 7 Ariz. 
58, 60 Pac. 879; Lee v. Murphy, 119 
Cal. 364, 51 Pac. 549; Ohio etc. 
Bank v. Berlin, (D. C.) 26 App. 
Cas. 218; Kothe v. Krag-Reynolds 
Co., 20 Ind. App. 293, 50 N. E. 594; 
Waterhouse v. Black, 87 la. 317, 54 
N. W. 342; Smith v. Clark, 100 
la. 605, 69 N. W. 1011 ; Sherod v. 
Ewell, 104 la. 253, 73 N. W. 493; 
Kock v. West, 118 la. 468, 92 N. 
W. 663, 96 Am. St. Rep. 394; Farm- 
ers' etc. Bank v. Stockdale, 121 la. 
748, 96 N. W. 732; Swarf ord v. 
Herd, 23 Ky. L. Rep. 1556, 65 S. 
W. 803; Belcher v. Polly, 32 Ky. 
L. Rep. 623, 106 S. W. 818; Dolm 
v. Haskin, 88 Mich. 144, 50 N. W. 
108; Chicago etc. Co. v. Powell, 
120 Mich. 51, 78 N. W. 1022; Tweto 
v. Horton, 90 Minn. 451, 97 N. W. 
128; Elmslie v. Thurman, 87 Miss. 
537, 40 So. 67; German-American 
Bank v. Real Estate Co., 150 Mo. 
570, 51 S. W. 691 ; Finley v. Babb, 
173 Mo. 257, 73 S. W. 180; Wil- 
liams v. Butterfield, 182 Mo. 181, 
81 S. W. 615; Vincent v. Means, 
207 Mo. 709, 106 S. W. 8; Leavitt 
v. Thornton, 108 N. Y. Supp. 162, 
123 App. Div. 683 ; Moran v. Strad- 
er, 103 N. Y. Supp. 175, 52 Misc. 
385; Bernhardt v. Brown, 122 N. 
C. 587, 29 S. E. 884, 65 Am. St 



Rep. 725; Blanton v. BostiC, 126 N. 
C. 418, 35 S. E. 1035; Hatcher v. 
Hatcher, 127 N. C. 200, 37 S. E. 
207; Lance v. Tainter, 137 N. C. 
249, 49 S. E. 211 ; Allen v. Burch, 
142 N. C. 524, 55 S. E. 354; Amick 
v. Woodworth, 58 Ohio St. 86, 50 
N. E. 437; Straman v. Rechtine, 58 
Ohio St. 443, 51 N. E. 44; Geneseo 
etc. Bank v. Nat. etc. Bank, 13 Okl. 
719, 76 Pac. 130; Nodine v. Union, 
42 Ore. 613, 72 Pac. 582; Williams 
v. Ontario etc. Bank, 48 Ore. 571, 
87 Pac. 890; Price v. Madison, 17 
S. D. 247, 95 N. W. 933; Heintz 
v. Thayer, 92 Tex. 658, 50 S. W. 
929, 51 S. W. 640; Punchard v. 
Masterson, 100 Tex. 479, 101 S. W. 
204; Riviere v. Wilkens, 31 Tex. 
Civ. App. 454, 72 S. W. 608; 
Schultz v. Lumber Co., 36 Tex. Civ. 
App. 448, 82 S. W. 353; Simmons v. 
Hewitt, (Tex.) 87 S. W. 188; Mur- 
ray v. Beal, 23 Utah, 548, 65 Pac. 
726; Iron Belt etc. Assn. v. Groves, 
96 Va. 138, 31 S. E. 23; Left- 
wich v. Richmond, 100 Va. 164, 40 
S. E. 651; Hunton v. Wood, 101 
Va. 54, 43 S. E. 186; Hatfield v. 
Haubert, 51 W. Va. 190, 41 S. E. 
144; State v. Harman, 57 W. Va. 
447, 50 S. E. 828; Webb v. Ritter, 
60 W. Va. 193, 54 S. E. 484; South 
Penn Coal Co. v. Smith, 63 W. Va, 
587, 60 S. E. 593. 

8 Lee v. Murphy 119 Cal. 364, 51 
Pac. 549; Ohio Nat. Bank v. Berlin, 
(D. C) 26 App. Cas. 218; Kothe v. 
Krag-Reynolds Co., 20 Ind. App. 
293, 50 N. E. 594; City Bank v. 
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face is regular, and there is nothing to show that it is defective, 
it will, according to a number of authorities, impart construc- 
tive notice.* Still this view is not universally accepted and 
there are other authorities which dissent from this view. 6 "? 

§ 465. Acknowledgment not necessary between the 
parties. — The rule which obtains in most of the States is, 
that as between the parties, no acknowledgment is necessary. 
/The provisions relating to the acknowledgment of deeds are 
made for the protection and security of creditors and purchas- 
ers. But so far as the grantor is concerned, the title vested in 
him passes by the deed to the grantee as completely as it would 
if the conveyance had been acknowledged and recorded. 6 "The 



Radtke, 87 la. 363, 54 N. W. 435; 
Smith v. Clark, 100 la. 605, 69 N. 
W. 1011; Bardsley v. German- 
American Bank, 113 la. 216, 84 N. 
W. 1041; Farmers 1 etc. Bank v. 
Stockdale, 121 la, 748, 96 N. W. 
732; St Paul etc. Co. v. Berkey, 
52 Minn. 497, 55 N. W. 60; Ligon 
v. Barton, 88 Miss. 135, 40 So. 555; 
Elmslie v. Thurman, 87 Miss. 537, 
40 So. 67; Finley v. Babb, 173 Mo. 
257, 73 S. W. 180; Williams v. But- 
terfield, 182 Mo. 181, 81 S. W. 615; 
Leavitt v. Thornton, 108 N. Y. 
Supp. 162, 123 App. Div. 683; Gen- 
eseo etc Bank v. Nat. etc Bank, 13 
Okl. 719, 76 Pac. 130; Williams v. 
Ontario etc. Bank, 48 Ore. 571, 87 
Pac 890; Watts v. Whetstone, 79 
S. C. 357, 60 S. E. 703 ; Cannon v. 
Deming, 3 S. D. 421, 53 N. W. 863; 
Banbury v. Sherin, 4 S. D. 88, 55 
N. W. 723; Webb v. Ritter, 60 W. 
Va. 193, 54 S. E. 484; South Penn 
etc Co. v. Smith, 63 W. Va. 587, 
60 S. E. 593; Johnson v. Eversole 
Lumber Co., 147 N. G 249, 60 S. 
E. 1129. 

Deeds. VoL 1.--52 



4 Ogden etc. Assn. v. Meusch, 
196 111. 554, 63 N. E. 1049, 89 Am. 
St. Rep. 330; Blauton v. Bostic, 
126 N. C. 418, 35 S. E. 1035; Kee 
v. Ewing, 17 Okl. 410, 87 Pac 297; 
Ardmore etc Bank v. Briggs etc. 
Co. (Okl.) 94 Pac 533; South- 
western Mfg. Co. v. Hughes, 24 
Tex. Civ. App. 637, 60 S. W. 684; 
Henke v. Stacy, 25 Tex. Civ. App. 
272, 61 S. W. 509; Boswell v. Lar- 
amie etc Bank, 16 Wyo. 161, 92 
Pac 624. 

6 Kothe v. Krag-Reynolds Co., 20 
Ind. App. 293, 50 N. E. 594; Smith 
v. Clark, 100 la. 605, 69 N. W. 
1011; Bardsley v. German-American 
Bank, 113 la. 216, 84 N. W. 1041 ; 
Farmers' etc. Bank v. Stockdale, 
121 la. 748, 96 N. W. 732; Hunton 
v. Wood, 101 Va. 54, 43 S. E. 186. 

e Hastings v. Vaughn, 5 Cal. 315; 
Stewart v. Matthews, 19 Fla. 752; 
Gibbs v. Swift, 12 Cush. 393; 
Raines v. Walker, 77 Va. 92; 
Strong v. Smith, 3 McLean, 362; 
Harrison v. McWhirter, 12 Neb, 
152; Goodenough v. Warren, 5 
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want of the acknowledgment, or of the proof which may au- 
thorize the admission of the deed to record, does not invalidate 
the deed as between the grantor and grantee; and it is good 



Saw. 494; Brown v. Manter, 22 N. 
H. 468, S3 Am. Dec. 223 ; Stevenson 
v. Cloud, 5 Blackf. 92; Lessee of 
Sicard v. Davis, 6 Peters, 124, 135, 
8 L. ed. 342, 346; Simpson v. Mun- 
dee, 3 Kan. 172; Hill v. Samuel, 21 
Miss. 307; McMahon v. McGraw, 
26 Wis. 614; Jackson v. Allen, 30 
Ark. 110; Wark v. Willard, 22 N. 
H. 468; Westhafen v. Patterson, 
120 Ind. 459, 16 Am. St. Rep. 330; 
Gordon v. City of San Diego, 108 
Cal. 264; Grant v. Oliver, 91 Cal. 
158; Kimmarle v. Houston & T. C. 
Ry. Co., 76 Tex. 686; Munger v. 
Baldridge, 41 Kan. 236, 13 Am. St. 
Rep. 273; Missouri Pac. Ry. Co. v. 
Houseman, 41 Kan. 300; Manaudas 
v. Mann, 14 Or. 450; Morse v. 
Beale, 68 Iowa, 463; Stephens v. 
Williams, 46 Iowa, 540; Webb v. 
Chisholm, 24 S. C. 487; Klein v. 
Richardson, 64 Miss. 41; Williams 
v. Jones, 95 N. C. 504; Hogans v. 
Carruth, 18 Fla. 587; Robinson v. 
Robinson, 116 111. 250; Lydiard v. 
Chute, 45 Minn. 277; Dobbin v. 
Cordiner, 41 Minn. 165, 4 L.R.A. 
333, 16 Am. St. Rep. 683; Tidd v. 
Rines, 26 Minn. 201 ; Saunders v. 
Blythe, 112 Mo. 1; Hannah v. Dav- 
is, 112 Mo. 599; Bennett v. Ship- 
ley, 82 Mo. 448; Chandler v. Bailey, 
89 Mo. 641; Strickland v. McCor- 
mick, 14 Mo. 166; Harrington v. 
Fortner, 58 Mo. 468; Stevens v. 
Hampton, 46 Mo. 404; Wilson v. 
Kimmel, 109 Mo. 260; Dail v. 
Moore, 51 Mo. 589; Knight v. 
Leary, 54 Wis. 459; Myrick v. Mc- 
Millan, 13 Wis. 188; Musgrove v. 



Bonser, 5 Or. 313, 20 Am. Rep. 737; 
Moore v. Thomas, 1 Or. 201 ; Cham- 
berlain v. Spargur, 86 N. Y. 603; 
Edson v. Knox, 8 Wash. St. 642; 
Landers v. Bolton, 26 Cal. 393 ; Ban- 
bury v. Sherin, 4 S. D. 88; Ricks 
v. Reed, 19 Cal. 551; Keeling v. 
Hoyt, 31 Neb. 453; Connell v. Gal- 
ligher, 36 Neb. 749; Cable v. Cable, 
146 Pa. St. 451. An acknowledg- 
ment is not necessary as between 
the parties: Matson v. Johnson, 48 
Wash. 256, 93 Pac. 324, 125 Am. 
St Rep. 924 (citing text) ; Bloom- 
ingdale v. Weil, 29 Wash. 611, 70 
Pac. 94; Morse v. Morrison, 16 
Colo. App. 449, 66 Pac. 169; Mar- 
tin v. Martin, 76 Neb. 335, 107 N. 
W. 580, 124 Am. St. Rep. 815 (ex- 
cept in conveyance of homestead) ; 
Shoptaw v. Ridgway's Admr., 22 
Ky. L. Rep. 1495, 60 S. W. 723; 
Fulton v. Priddy, 123 Mich. 298, 82 
N. W. 65, 81 Am. St. Rep. 201; 
Genoway v. Maize, 163 Mo. 224, 63 
S. W. 698; McFarlan Carriage Co. 
v. Wells, 99 Mo. App. 641, 74 S. 
W. 878; Brown v. Koenig, 99 Mo. 
App. 653, 74 S. W. 407; Linton v. 
Cooper, 53 Neb. 400, 73 N. W. 731 ; 
Hill v. Hite, 85 Fed. 268, 29 C. C. 
A. 549; Linton v. Nat. etc Ins. 
Co., 104 Fed. 584, 44 C. C. A. 54; 
Clancy v. Troy etc. Co., 152 Fed. 
188; Rosenthal v. Merced Bank, 
110 Cal. 198, 42 Pac. 640; Talcott 
v. Hurlbert, 143 Cal. 4, 76 Pac. 
647; Morse v. Morrison, 16 Colo. 
App. 449, 66 Pac. 169; Weill v. 
Zacher, 92 111. App. 296; McMakeu 
v. Niles, 91 la. 628, 60 N. W. 199; 
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as to all persons who are charged with such notice. The ac- 
knowledgment and recording of the deed are provisions which 
the law makes for the security of creditors and purchasers. 
They are not essential to the validity of the deed as to the 
grantor." 7 /"An unacknowledged deed passes title equally with 
one duly acknowledged and certified. Acknowledgment has 
reference simply to the proof of execution, not to the force of 
the instrument." 8 /Under some statutes it is held that an unac- 



Kruger v. Walker, 94 la. 506, 63 
N. W. 320; Slattery v. Slattery, 
120 Ta. 717, 95 N. W. 201 ; Taft v. 
Simpson, 125 Mich. 206, 84 N. W. 
77; Messenger v. Peter, 129 Mich. 
93, 88 N. W. 209; Schwartz v. 
Woodruff, 132 Mich. 513, 93 N. W. 
1067; Finley v. Babb, 173 Mo. 257, 
73 S. W. 180; Vincent v. Means, 
207 Mo. 709, 106 S. W. 8; Graves 
v. St. Louis etc. R. Co., 133 Mo. 
App. 91, 112 S. W. 736; Holmes 
v. Hull, 50 Neb. 656, 70 N. W. 241; 
Prout v. Burke, 51 Neb. 24, 70 N. 
W. 512; Morris v. Linton, 61 Neb. 
537, 85 N. W. 565; Campbell v. 
Hough, 73 N. J. Eq. 601, 68 Atl. 
759; Heissh v. Bell, 11 N. M. 523, 
70 Pac. 572; Webb v. Ritter, 60 
W. Va. 193, 54 S. E. 484; Whalon 
v. North Piatt Canal etc. Co., 11 
Wyo. 313, 71 Pac. 995. Where a 
deed provides that the grantor pos- 
sesses the power to revoke it by 
an instrument under seal, executed 
and recorded in the manner pre- 
scribed for deeds of land, the fact 
that the statute does not confer 
express authority on the county 
clerk before whom the revocation 
was acknowledged to take the ac- 
knowledgment of and record such 
an instrument will not render it 
invalid: Ricketts v. Louisville, St. 



L. and D. Ry. Co., 91 Ky. 221, 11 
L.R.A. 422, 34 Am. St Rep. 176. 

7 Blain v. Stewart, 2 Iowa 
(Clarke), 378, 383, per Stockton, 
J. But see as to the law in New 
York, Chamberlain v. Spargur, 86 
N. Y. 603, 22 Hun, 437. 

• Gray v. Ulnch, 8 Kan. 112, 122, 
per Brewer, J. In Ricks v. Reed, 
19 CaL 551, 576, Field, C. J., de- 
livering the opinion of the court, 
said: "Whether the deeds from 
Wilson to Crosier, and from Cro- 
sier to the plaintiffs, were proper- 
ly acknowledged and recorded or 
not, is of no consequence. The de- 
fendants did not claim under Wil- 
son, and could not invoke the want 
of such acknowledgment or record 
for their protection. There is no 
question as to the due execution 
of these deeds, and this is all that 
was necessary to pass the grantor's 
interest, except as to subsequent 
purchasers from him in good faith 
and for a valuable consideration": 
See, also, Dole v. Thurlow, 12 Met. 
164; Hepburn v. Dubois, 12 Peters, 
375, 9 L. ed. 1122. In Moore v. 
Thomas, 1 Or. 201, it is said, per 
Williams, C. J.: "Assuming, as we 
must, that these mortgages are un- 
acknowledged and unrecorded in 
law, we think they are valid as be- 
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knowledged or defectively acknowledged instrument is ineffec- 
tive as to third persons even though they may have knowledge 
of it. 9 Many statutes, however, are construed as giving effect 
to the unacknowledged instrument as against all persons hav- 
ing actual notice thereof. 1 ^] 

§ 465a. — Estoppel to deny signature. — If the name of 
the grantor is signed to the deed by another, the acknowledg- 
ment of the deed by the grantor is an adoption of the signature 
as his own, and the deed is as valid as if signed originally by 
the grantor himself. 2 The acknowledgment is tantamount to 



tween the parties thereto, and may 
be enforced by this proceeding 
against Thomas. True, the inva- 
lidity of said mortgages seems to 
be a legitimate deduction from 
some of the provisions of the Act 
of 1849, under which they were 
made; but when we consider the 
whole of said act, we think our 
conclusion is well founded and ful- 
ly effectuates the object of such 
legislation. When said mortgages 
were signed, sealed, and delivered 
by Thomas to Moore, they were 
certainly good at common law, and 
there is no reason to suppose that 
the design of the registry act was 
to prevent the operation of a deed 
so made, or to protect the parties 
thereto as against each other; but 
the manifest and exclusive object 
of such act was to protect third 
persons from fraud or injury by 
means of prior secret conveyances. 
This view corresponds with the ju- 
dicial construction of the same stat- 
ute in Iowa from which this was 
taken, and is amply sustained by 
other authorities": And see Mus- 
grove v. Bonser, 5 Or. 313, 20 Am. 
Rep. 737. 



9 All en- West etc. Co. v. Brown, 
69 Ark. 163, 61 S. W. 913; Cum- 
berland etc. Assn. v. Sparks, 111 
Fed. 647, 49 C C. A. 510; West- 
heimer v. Goodkind, 24 Mont. 90, 
60 Pac. 813. See in this connec- 
tion, Clark v. Strong, 93 N. Y. 
Supp. 514, 105 App. Div. 179. 

1 Waterhouse v. Black, 87 la. 
317, 54 N. W. 342; Le Moyne v. 
Braden, 87 la. 739, 55 N. W. 14; 
McMaken v. Niles, 91 la. 628, 60 
N. W. 199; Kruger v. Walker, 94 
la. 506, 63 N. W. 320; Saunders 
v. King, 119 la. 291, 93 N. W. 272; 
Finley v. Babb, 173 Mo. 257, 73 S.^ 
W. 180; Holmes v. Hull, 50 Neb." 
656, 70 N. W. 241; Prout v. Burke, 
51 Neb. 24, 70 N. W. 512; Kitchen 
v. Schuster, (N. M.) 89 Pac. 261 ; 
Williams v. Ontario etc. Bank, 48 
Ore. 571, 87 Pac. 890; Murray v. 
Beal, 23 Utah, 548, 65 Pac. 726; 
Smith v. Cullen, 18 Wash. 398, 51 
Pac. 1040. 

2 Lewis v. Watson, 98 Ala. 479, 
22 L.R.A. 297, 39 Am. St. Rep. 
82; Blaisdell v. Leach, 101 Cal. 405, 
40 Am. St. Rep. 65; White v. 
Graves, 107 Mass. 328, 7 Am. Rep. 
38. See, also, § 623, ante; Bart- 
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a public declaration that the signature is that of the grantor, 
which he is estopped from denying as against an innocent pur- 
chaser without notice. 3 Even when the name of the grantor 
has been signed to the deed by the grantee, the deed becomes 
valid by its subsequent acknowledgment and delivery by the 
grantor. 4 Its validity is not founded on the ground of agency 
or ratification, but on that of adoption. In may cases the dis- 
tinction would be unimportant, but its importance is seen when 
it is asserted that the adoption is ineffectual, because an agent 
cannot contract with himself. Its validity does not rest on the 
ground of agency at all. 5 

§ 466. Statutory provisions.-h-In some of the States 
the acknowledgment is an essential part of the execution of the 
deed, and a deed is defective without acknowledgment. 6 , In 



lctt v. Drake, 100 Mass. 174, 1 Am. 
Rep. 101 ; Clough v. dough, 73 Me. 
487, 40 Am. Rep. 386. See, also, 
McClendon v. Equitable etc Co., 
122 Ala. 384, 25 So. 30; Northwes- 
tern etc. Co. v. Jonasen, 11 S. D. 
566, 79 N. W. 840; Hailey First 
Nat. Bank v. Glenn, 10 Idaho, 224, 
77 Pac. 623, 109 Am. St. Rep. 204; 
Godsey v. Virginia etc. Co., 26 Ky. 
L. Rep. 657, 82 S. W. 386; Lennon 
v. White, 61 Minn. 150, 63 N. W. 
620; Newton v. Emerson, 66 Tex. 
142, 18 S. W. 348. In Hailey First 
Nat. Bank v. Glenn, 10 Idaho, 224, 
77 Pac 623, 109 Am. St. Rep. 204, 
the court says: "The name of Jen- 
nie Glenn appeared subscribed to the 
instrument; whether by her, her 
husband, or some other person, she 
approved of it, adopted it and ac- 
knowledged it as her own : See 
Bartlert v. Drake, 100 Mass. 174, 
97 Am. Dec. 92, 1 Am. Rep. 101; 
dough v. Clough, 73 Me. 487, 40 



Am. Rep. 386; Harris v. Harris, 
59 Cal. 620; Kerr v. Russell, 69 
111. 666, 18 Am. Rep. 634. To 'ex- 
ecute' an instrument, it is true, in- 
cludes signing it; but the admis- 
sion by a party, whose name is ap- 
pended to an instrument that he 
executed it is as binding upon the 
party contracting as if the person 
to whom the admission is made 
had seen him affix his name there- 
to." 

* Blaisdell v. Leach, 101 Cal. 405, 
40 Am. St. Rep. 65. 

* Clough v. Clough, 73 Me. 487, 
40 Am. Rep. 386. 

5 Clough v. Clough, 73 Me. 487, 
40 Am. Rep. 386. As to acknowl- 
edgment of forged deed, see Chiv- 
ington v. Colorado Co., 9 Col. 597. 

6 Smith v. Hunt, 13 Ohio, 260, 
268, 42 Am. Dec. 201. See, also, 
Nellis v. Munson, 108 N. Y. 453; i I 
Chamberlain v. Spargur, 86 N. Y. j ( 
603; Black v. Vaughan, 70 Tex. 47; 
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Alabama, the code declares a deed must be attested before wit- 
nesses, but an acknowledgment of execution before an officer 
authorized to take it dispenses with necessity of attestation. 7 
Under this provision, it is held that a deed without any sub- 
scribing witness, and without acknowledgment before a proper 
officer, is ineffectual as a transfer of land. 8 Likewise if an ac- 



Thomas v. Thomas, 10 Ired. 123; 
Phifer v. Barnhart, 88 N. C. 333. 
See, also, Bennett v. Knowles, 66 
Minn. 4, 68 N. W. Ill ; Nickel v. 
Brown, 75 Md. 172, 23 Atl. 736; 
Lewis v. Herrera, 85 Pac. 245, 
affirmed in 208 U. S. 309, 52 L. ed. 
506, 28 Sup. Ct. Rep. 412; In re 
Delehanty, 11 Ariz. 366, 17 L.R.A. 
(N.S.) 173, 95 Pac. 109; Clark v. 
Graham, 6 Wheat. U. S. 577, 5 L. 
ed. 172. 

7 Rev. Code Ala. §§ 1535, 1536; 
Code of 1876, §§ 2145, 2146. 

8 Lord v. Folmar, 57 Ala. 615; 
Bank of Kentucky v. Jones, 59 Ala. 
123; Hendon v. White, 52 Ala. 597, 
603. In the case last cited the 
court said: "The sections under 
consideration can have but one of- 
fice to perform in this view. They 
operate an abrogation of the com- 
mon-law rule, and substitute in its 
stead the essentials of an aliena- 
tion of lands. These essentials 
must be observed, or the alienation 
is unauthorized and ineffectual. 
They cannot be esteemed as pro- 
viding a mere cumulative mode of 
conveyance, for at common law the 
mode of conveyance prescribed 
would be valid and operative, and 
would have been generally ob- 
served. As no conveyances are 
now in use here which livery of 
seisin ever attended, the purpose 
was to require, as indispensable to 



an alienation of lands, an authenti- 
cation of the act partaking of the 
character of the conveyance by 
which it was done; as the title 
could pass only by writing, that 
there must be witnesses to its ex- 
ecution subscribing in writing, or 
an acknowledgment before an of- 
ficer of the law authorized to take 
and certify it. A safeguard against 
fraud, perjury, and clandestine con- 
veyances is thus provided. Such 
safeguard is a necessity to the se- 
curity of titles." See, also, Stults 
v. Kohn, 64 Ala. 186. But such a 
deed may be treated as an agree- 
ment to sell: Evans v. Richardson, 
76 Ala. 329; Carpenter v. Hall, 83 
Ala. 171. As to the effect of un- 
acknowledged certificates for lots 
in a burial ground, where a statute 
provides that no estate in land of 
above seven years' duration could 
pass unless the deed was acknowl- 
edged, see Trustees Catholic Ca- 
thedral Church v. Manning, 72 Md. 
116. In some states the statute pro- 
vides that the deeds of sheriffs and 
similar officers are not complete 
until they have been acknowledged : 
Adams v. Buchanan, 49 Mo. 64; 
Ryan v. Carr, 46 Mo. 483; De 
Haven's Appeal, 38 Pa. St. 373; 
Clarke v. Tucker, 6 Vt. 81 ; Roads 
v. Symmes, 1 Ohio, 315, 13 Am. 
Dec 621. It is undoubtedly within 
the power of the legislature to 



CHAP. XIX.] ACKNOWLEDGMENT OF DEEDS. 



823 



knowledgment is essential to the validity of the instrument and 
the acknowledgment is void on its face, the deed does not oper- 
ate as a cloud on title. 9 

§ 467. Admissibility of acknowledged deed in evi- 
dence. — In most of the States the rule is that a deed duly- 
acknowledged and recorded is admissible in evidence without 
further proof of execution. 1 The law will presume that the ac- 
knowledgment was made at the place and time appearing in the 
certificate. 8 In Massachusetts, however, the rule seems to be 
that a party relying upon a deed made immediately to himself 



make the acknowledgment of the 
deed essential to its validity: Par- 
rott v. Kumpf, 102 111. 423. 

9 Parker v. Boutwell, 119 Ala. 
297, 24 So. 860. And see Osmer v. 
Sheesley, 219 Pa. St. 390, 68 Atl. 
965; France v. Bell, 52 Neb. 57, 
71 N. W. 984; Davis v. Thomas, 
66 Neb. 26, 92 N. W. 187. 

1 Carpenter v. Dexter, 8 Wall. 
532, 19 L. ed. 431; Clark v. Troy, 
20 Cal. 219; Hinchliffe v. Hinman, 
18 Wis. 135; Samuels v. Borrow - 
scale, 104 Mass. 207; Young v. Rin- 
go, 1 Mon. 30; Landers v. Bolton, 
26 Cal. 405; Hutchinson v. Rust, 2 
Gratt. 394; Houghton v. Jones, 1 
Wall. 702, 17 L. ed. 503; Simpson 
v. Mundee, 3 Kan. 181; Doe v. 
Prettyman, 1 Houst. 339; Reed v. 
Kemp, 16 III. 445; Ward v. Fuller, 
15 Pick. 185; Keichline v. Keich- 
line, 54 Pa. St. 75, 3 Wash. Real 
Prop. (4th ed.) 322; Martindale's 
Conveyancing, 212, 2 Greenleaf on 
Evidence, § 299, n. ; Mixer v. Ben- 
nett, 70 Iowa, 329; Simmons v. 
Havens, 101 N. Y. 427; McMil- 
lan v. Edfast, 50 Minn. 414, 52 N. 
W. 907; Linton v. Cooper, 53 Neb. 



400, 73 N. W. 731 ; Dorsey v. Con- 
rad, 49 Neb. 443, 68 N. W. 645; 
Honbach v. Tyrell, 48 Neb. 514 37 
L.R.A. 434, 67 N. W. 485, Ram- 
say v. People, 197 III. 572, 64 N. 
E. 549; Webb v. Holt, 113 Mich. 
338, 71 N. W. 637; Brown v. Col- 
lins, 2 Neb. (Unof.) 149, 96 N. W. 
173; McKenzie v. Beaumont, 70 
Neb. 179, 97 N. W. 225; Grandin 
v. Emmons, 10 N. D. 223, 54 L.R.A. 
610, 86 N. W. 723, 88 Am. St. Rep. 
684. See, also, Burke v. Pence, 206 
Mo. 315, 104 S. W. 23. A deed 
may be acknowledged at any time: 
Fisher v. Butcher, 19 Ohio, 406, 53 
Am. Dec. 436; Secrest v. Jones, 
30 Tex. 596; Lanning v. Dolph, 4 
Wash. C C. 624; Shelden v. Stry- 
ker, 42 Barb. 284, 27 How. Pr. 387. 
In Hinchliffe v. Hinman, supra, it 
was contended that the provision 
of the statute permitting deeds 
witnessed and acknowledged to be 
read in evidence without further 
proof, only applied to a case where 
the grantor was dead. But the 
court held that the statute applied 
to every case. 
* Grannis v. Irvin, 39 Ga. 22. 
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or to the other party, must produce the original deed, or lay a 
foundation for the admission of secondary evidence; but a 
certified copy of other deeds from the registry properly ac- 
knowledged and recorded, is original evidence in place of the 
deed itself. 8 A deed that is properly acknowledged is entitled 



8 Stetson v. Gulliver, 2 Cush. 
498; Ward v. Fuller, 15 Pick. 185; 
Commonwealth v. Emery, 2 Gray, 
80; Thatcher v. Phinney, 7 Allen, 
146; Samuels v. Borrowscale, 104 
Mass. 207. In Commonwealth v. 
Emery, supra, the grounds on 
which these decisions are based are 
thus stated by Shaw, C. J.: "The 
rule as to the use of deeds as evi- 
dence in this commonwealth is 
founded partly on the rules of the 
common law, but modified to some 
extent by the registry system es- 
tablished here by statute. The the- 
ory is this: That an original deed 
is in its nature more authentic, and 
better evidence than any copy can 
be; that a copy is in its nature sec- 
ondary; and, therefore, in all cases 
original deeds should be required, 
if they can be had. But as this 
would be burdensome and expen- 
sive, if not impossible in many 
cases, some relaxation of the rule 
was necessary for practical pur- 
poses. The law assumes that the 
grantee is the keeper of deeds 
made directly to himself; when, 
then, he has occasion to prove any 
fact by such deed, he cannot use 
a copy, because it would be offer- 
ing inferior evidence, when in the- 
ory of law, the superior is in his 
own possession of power. It is 
only on proof of the loss of the 
original in such case, that any sec- 
ondary evidence can be received. 



Our system of conveyancing, mod- 
ified by the registry law, is that 
each grantee retains the deed made 
immediately to himself, to enable 
him to make good his warranties. 
Succeeding grantees do not, as a 
matter of course, take possession 
of deeds made to preceding par- 
ties, so as to be able to prove a 
chain of title, by a series of origi- 
nal deed?. Every grantee, there- 
fore, is the keeper of his own deed, 
and of his own deed only. But 
there is another rule of practice 
arising from the registry law, and 
the usage under it, which is, that 
all deeds before being offered in 
evidence as proof of title must be 
registered. The register of deeds, 
therefore, is an officer of the law, 
with competent authority to re- 
ceive, compare, and record deeds; 
his certificate verifies the copy as 
a true transcript of the original, 
and the next best evidence to prove 
the existence of the deed; though 
it follows as a consequence that 
such copy is legal and competent 
evidence, and dispenses with origi- 
nal proof of its execution by attest- 
ing witnesses. In cases, therefore, 
in which the original in theory of 
law is not in the custody or power 
of the party having occasion to use 
:t, the certified office copy is prima 
facie evidence of the original and 
its execution, subject to be con- 
trolled by rebutting evidence. But 
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to admission in evidence without proof of the handwriting of 
the magistrate or officer taking the acknowledgment. The cer- 
tificate of the officer is prima facie evidence of his authority to 
take the acknowledgment, and of the genuineness of his signa- 
ture, subject to rebuttal, by evidence showing his want of au- 
thority, or the fact that the signature attached was not made 
by him. 4 A copy of a deed is admissible in evidence although 
it has the word "seal" after the notary's signature with noth- 



as this arises from the considera- 
tion, that the original is not in the 
power of the party relying on it, 
the rule does not apply, when such 
original is in theory of law in pos- 
session of the adverse party; he- 
cause upon notice the adverse par- 
ty is bound to produce it, or put 
himself in such position that any 
secondary evidence may be given. 
Should it be objected that upon 
notice to the adverse party to pro- 
duce an original, and a tender of 
the paper in answer to the notice, 
the party calling for the deed might 
deny that the paper tendered was 
the true paper called for; it would 
be easy to ascertain the identity of 
the paper by a comparison of the 
contents of the paper tendered 
with the copy offered, and by the 
official certificate which the regis- 
ter of deeds is required to make on 
the original when it is recorded. 
This construction of the rule will 
carry out the principle on which it 
is founded, to insist on the better 
evidence when it can practically 
be had, and allow the secondary 
only when it is necessary." See, 
also, Clark v. Troy, 20 Cal. 219; 
Belcher v. Fox, 60 Tex. 527; Hol- 
land t. Carter, 79 Ga. 139; Payne 



v. McKinney, 30. Ga. 83 ; Ferris v. 
Boxell, 34 Minn. 392; Eichelberger 
v. Sifford, 27 Md. 320; Brook v. 
Headen, 13 Ala. 370; Strong v. 
Smith, 3 McLean, 362. 

4 KeichIine v. Keichline, 54 Pa. 
St 75; Goddard v. Glonninger, 5 
Watts, 219. It has been held that 
a deed should not be rejected as 
evidence for a defect in the ac- 
knowledgment, but should be re- 
ceived with instructions to the jury 
as to its effect in giving notice to 
third persons: Hastings v. Vaughn, 
5 Cal. 315. See, also, Jackson v. 
Shepard, 2 Johns. 77; Strong v. 
Smith, 3 McLean, 362; Belcher v. 
Polly, 32 Ky. L. Rep. 623, 106 S. 
W. 818; Betts etc. Co. v. Bass, 2 
Ga. App. 718, 59 S. E. 8; Burk v. 
Pence, 206 Mo. 315, 104 S. W. 23. 
If an instrument is not admissible 
to show a conveyance of the in- 
terest of one of the grantors, be- 
cause of its failure to show a prop- 
er acknowledgment on her part, 
this fact will not exclude it as a 
conveyance of the interest of an- 
other grantor, whose acknowledg- 
ment is proper in form: Edens v. 
Simpson (Tex. Dec. 8, 1891), 17 S. 
W. Rep. 788. 
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ing to indicate it is the Notarial seal where the notary certifies 
that the certificate is under his official seal. 5 

§ 468, By whom the acknowledgment should be made. 

— Where a party executes a deed in his own right, he is the 
proper person to acknowledge its execution. The only ques- 
tion as to the person by whom the deed should be acknowl- 
edged that can arise, is where the deed is executed by a corpo- 
ration, or by a person acting in the character of agent or trus- 
tee. When a conveyance is executed by a bank and is signed by 
the president and cashier, it is not necessary that it should be 
acknowledged by both, but the acknowledgment by the cashier 
is sufficient, unless it should appear that he had no right to act 
by himself. 6 And where no statutory provision exists as to the 
execution or acknowledgment of deeds by a corporation, the 
deed, within the meaning of the statutes requiring acknowl- 
edgment of the deed by the grantor. 7 In most of the States, 



» Wilson v. Braden, 56 W. Va. 
372, 49 S. E. 409, 107 Am. St. Rep. 
927. 

6 Merrill v. Montgomery, 25 
Mich. 73. Says Campbell, J., de- 
livering the opinion of the court: 
"The mortgage purported to be 
sealed with the corporate seal, and 
signed by the president and cash- 
ier; but acknowledged by the cash- 
ier only. It was held in Benedict 
v. Denton, Walk, Ch. 336, that the 
corporate seal is presumptive evi- 
dence of valid corporate authority. 
It is the seal which completes the 
corporate contract, and the ac 
knowledgment is to be made by 
the person representing the cor- 
poration in that act. Presumptive- 
ly, if the seal is evidence of au- 
thority, the cashier, who is usually 



keeper of the seal, must be the 
proper person to affix it, and the 
act or acknowledgment of any oth- 
er person would be superfluous. 
The object of acknowledgment is 
to obtain an official recognition of 
the person whose act gives the 
deed its corporate character as an 
act of the bank. And we think 
no other acknowledgment was nec- 
essary until it should appear he had 
no right to act by himself." The 
person acknowledging the instru- 
ment must of course be authorized 
to do so: Bernhardt v. Brown, 122 
N. C. 587, 29 S. E. 884, 65 Am. St. 
Rep. 725; Bennett v. Knowles, 66 
Minn. 4, 68 N. W. 111. 

7 Kelly v. Calhoun, 95 U. S. 710, 
24 L. ed. 544. As to the sufficiency 
of a certificate of acknowledgment 
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forms are prescribed for the acknowledgment of deeds by at- 
torneys in fact. It should appear as a general proposition that 
the attorney executed the deed as the act of his principal. 8 The 
acknowledgment of an attorney in fact is properly certified 
when the certificate states, "personally appeared before me, a 
notary public of said county, A B, by his attorney, in fact, C. 
D, known to me to be the person who executed," etc. 9 Where 
a sheriff's deed is executed by a deputy sheriff, the latter is the 
proper person to acknowledge the execution of the deed. 1 Con- 
cerning the acknowledgment of a tax deed, it is said by Mr. 



of an assignment for benefit of 
creditors by a corporation, see Ep- 
p right v. Nicker son, 78 Mo. 482. 
See Lovett v. The Steam Saw Mill 
Co., 6 Paige, 54; Merrill v. Mont- 
gomery, 25 Mich. 73; Hopper v. 
Lovejoy, 47 N. J. Eq. 573, 12 L.R. 
A. 588; Bowers v. Hechtman, 45 
Minn. 238. As to the sufficiency 
of a certificate of acknowledgment 
made by an attorney for a corpo- 
ration, see Basshor v. Stewart, 54 
Md. 376. A certificate of acknowl- 
edgment of a deed of assignment 
executed by a corporation was held 
insufficient, which recited that a 
person named appeared before the 
officer and "acknowledged that he 
is president of the within corpora- 
tion, and that he signed the fore- 
going deed as its president, and 
that he has been duly authorized 
to sign the same by the board of 
directors of said corporation, to 
me known to be the person de- 
scribed in and who executed the 
foregoing instrument, and acknowl- 
edged that he executed the same 
as his free act and deed": Bennett 
v. Knowles, 66 Minn. 4, 68 N. W. 
Rep. 111. 
•Elwell v. Shaw, 16 Mass. 42, 



8 Am. Dec. 126; Fowler v. Shear- 
er, 7 Mass. 19. See McDaniels v. 
Flower Brook, 22 Vt 274; Bigelow 
v. Livingston, 28 Minn. 57; North 
v. Henneberry, 44 Wis. 306; Tal- 
bert v. Stewart, 39 Minn. 6V)2; 
Frostbury Mut. Bldg. Assn. v. 
Brace, 51 Md. 408; Huey v. Van 
Wie, 23 Wis. 613; McAdow v. 
Black, 6 Mont. 601 ; Terrell v. Mar- 
tin, 64 Tex. 121. 

9 TaIbert v. Stewart, 39 Cal. 602. 
And a certificate of acknowledg- 
ment in substantially the same form 
by an attorney in fact was held 
sufficient as an acknowledgment of 
the grantor's deed, in Bigelow v. 
Livingston, 28 Minn. 57. A cer- 
tificate of acknowledgment recit- 
ing that "personally appeared be-, 
fore me, . . . B, by A, one of 
his attorneys in fact, and who is 
personally known to me to be the 
person/' etc., is in proper form: 
McAdow v. Black, 6 Mont. 601. 

1 Terrell v. Martin, 64 Tex. 121. 
The certificate of acknowledgment 
in this case was: "Before the un- 
dersigned authority personally ap- 
peared J. M. Henderson, sheriff of 
Tarrant county, by W. T. Steele, 
deputy, to me well known, and ac- 
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Justice Cole of Wisconsin : "Our statute prescribes no particu- 
lar form of acknowledgment, and one by the deputy for and 
in the name of his principal appears to us valid and suffi- 
cient." 8 The presence of the grantor alone is not sufficient, 
but the grantor must in some manner acknowledge the execu- 
tion of the deed. 8 

i 

§ 469, Time within which deed may be acknowledged. 

— Unless there is some particular time specified by statute 
within which a deed is required to be acknowledged, acknowl- 
edgment may be made at any time. It is immaterial so far as 
concerns its admissibility in evidence, whether it is acknowl- 
edged before or after suit brought. 4 And the deed may be 



knowledged that he executed the 
foregoing deed for the purposes 
and consideration and in the ca- 
pacity therein set forth and ex- 
pressed," and the certificate was 
signed and sealed by the officer. 
This certificate was held to be in 
substantial compliance with the 
law. 

2 Huey v. Van Wie, 23 Wis. 613, 
618. 

*Orendorff v. Suit, (Ala.) 52 
So. 744. 

* Kelly v. Dunlap, 3 Pa. 136. 
Says Huston, J.: "Our acts of as- 
sembly for recording deeds pre- 
scribe the mode in which a deed 
shall be acknowledged or proved, 
in order that it may be legally 
recorded; if not so acknowledged 
or proved, the recording is of no 
effect; if duly acknowledged or 
proved, and recorded, 'the copy, 
certified under the seal of the prop- 
er office, which the recorder is re- 
quired to affix thereto, shall be re- 
ceived in all courts where pro- 
duced, and are hereby declared and 



enacted to be as good evidence, 
and as valid and effectual in law, 
as the original deeds themselves/ 
etc. A deed being generally neces- 
sary to show title to land, passes 
with it, and may be required, when 
the grantor and witnesses are dead ; 
it is generally necessary to exhibit 
it in all suits respecting that land; 
and these suits may be with differ- 
ent people and in different courts; 
it was wise, then, to provide a 
mode by which the deed could be 
authenticated, so that it could be 
read in all suits, in all courts, 
against all people. Our act of as- 
sembly has done so, and as the act 
makes no difference whether the 
deed has been acknowledged or 
proved before or after a particular 
suit was instituted, so the courts 
have made none; it is to be, al- 
lowed and read in all courts where 
produced/ " And see Fisher v. 
Butcher, 19 Ohio, 406, 53 Am. Dec 
436; Murray Co. v. Continental Gin 
Co., 149 Fed. 989, 79 C. C. A. 499; 
Cawfield v. Owens, 129 N. C. 286, 
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read in evidence, if acknowledgment is made when it is of- 
fered. 5 In Alabama, a statute provided that a deed should be 
of no effect against a subsequent bona fide purchaser or mort- 
gagor for a valuable consideration without notice, if not ac- 
knowledged and recorded within six months after its execu- 
tion, but otherwise prescribed no period within which an ac- 
knowledgment should be made. It was held that the deed 
might be acknowledged at any time, and that the statute was 
confined to cases where the rights of such purchaser or mort- 
gagor were involved. 6 It is not necessary to the validity of a 
deed, made by husband and wife, that it should be acknowl- 
edged before the same officer, or at the same time and place, 
or that their acknowledgments should be certified by a single 
certificate. 7 When there is a defective acknowledgment and 



40 S. E. 62; Johnson v. Eversole 
Lumber Co., 144 N. C. 717, 57 S. 
E. 518. 

fi Pierce v. Brown, 24 Vt. 165. 
See, also, Harrington v. Gage, 6 
Vt 532. 

•Johnson v. McGehee, 1 Ala. 
186. See, also, Dahlem's Estate, 
175 Pa. St. 454, 34 Atl. 807, 52 Am. 
St Rep. 848. 

'Ludlow v. O'Neil, 29 Ohio St. 
181. Speaking of the statute, 
Welch, C. J., in delivering the opin- 
ion of the court, observes: "It 
nowhere requires that the acknowl- 
edgement of a deed by husband and 
wife shall be made in the presence 
of each other, or be made at the 
same time or place. The first sec- 
tion requires all grantors, other 
than married women, to acknowl- 
edge the 'signing and sealing* of 
the deed. The second section as 
we understand it, simply requires 
that the wife 'in addition thereto' 
—that is, in addition to what is re- 
quired of other grantors,— shall 



'declare* on separate examination, 
and the contents of the deed being 
made known to her, that she vol- 
untarily signed, sealed, and ac- 
knowledged it, and that she is still 
content therewith. It no more re- 
quires a simultaneous acknowledg- 
ment by husband and wife than by 
any two or more grantors. The 
provision requiring her separate 
examination is express and explicit. 
Had it been the legislative intent 
that the husband should be present 
at the time of her acknowledgment, 
it is but reasonable to suppose that 
there would have been a provision 
equally express and explicit to that 
effect. Nothing but a far-fetched 
implication can ingraft any such 
meaning upon the statute, and there 
is no reason or necessity for it 
to rest upon. The husband can 
render the wife every needed pro- 
tection by himself refusing to sign 
and acknowledge the deed. If she 
acknowledged it before the hus- 
band, it is presented to him with 
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certificate of a wife's signature and assent to the conveyance 
of a homestead, it is held that she may make a new acknowl- 
edgment with intent to cure the defect; and where the ac- 
knowledgment is properly made and certified, it will, in the 
absence of intervening rights of third persons, relate back to 
the time at which the deed was originally delivered, and no 
new delivery is required. 8 And as the true date of a deed may 
always be shown, the fact that the acknowledgment bears date 
before the deed itself is not a substantial objection to the deed. 9 

§ 470. Qualification of officers. — The statutes of the 
various States designate certain persons by whom acknowledg- 
ments may be taken. It is not intended to give these statutes 
in detail, as it would subserve no useful purpose. But it may 



the wife's signature and acknowl- 
edgment, and he has only to refuse 
to acknowledge. If he acknowl- 
edges it first, he acknowledges it as 
a deed, to be executed by them 
both. Of course, the deed is not 
binding on her till executed by 
both, and of course the certificate 
must show both that she acknowl- 
edged the 'signing and sealing/ and 
also that she was separately ex- 
amined and made the declaration 
required by the statute. 

s CahaIl v. Citizens* Mutual 
Building Assn., 61 Ala. 232. The 
court, after speaking of other con- 
veyances, says: "The same rule 
should be applied to the home- 
steads. Neither the constitution 
nor the statutes appoint any par- 
ticular time within which the wife 
shall give her assent and signature 
to the conveyance of the husband, 
nor does the statute appoint any 
particular time in which her privy 
examination and acknowledgment 



shall be taken and certified. The 
delivery of the conveyance by the 
husband may precede or may be 
subsequently or contemporaneous 
with the signature and assent of 
the wife, and her examination and 
acknowledgment. If it precedes, 
it is necessarily in its nature, 
whether so expressed or not, con- 
ditional, dependent for its effect 
and operation on the subsequent 
signature and assent of the wife, 
the privy examination, acknowl- 
edgment, and certificate by the 
proper officer. When these are ob- 
tained, the delivery becomes abso- 
lute, the conveyance is perfect, and 
has relation, the rights of third per- 
sons not having intervened, to the 
delivery by the husband : Johnson 
v. McGehee, 1 Ala. 186; Nelson v. 
Holly, 50 Ala. 3; Hendon v. White, 
52 Ala. 97." 

» Gest v. Flock, 2 N. J. Eq. (1 
Green), 108. 
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be worth the while to refer to a few decisions in which stat- 
utes of this kind have been construed. In Illinois, a statute 
provided that acknowledgments might be made before certain 
officers, among them a "mayor of a city or notary public." It 
was held that an acknowledgment before a mayor of a town, 
no such officer being named in the statute, was insufficient. 1 
In Massachusetts, the statute then in force required a deed to 
be "acknowledged by the grantor before a justice of the peace 
in this State, or before a justice of the peace or magistrate of 
some other of the United States, or in any other State or king- 
dom wherein the grantor or vendor may reside at the time of 
making and executing the deed." An American consul at a 
foreign port was held to be a magistrate, within the meaning 
of the statute, and authorized as such to take acknowledg- 
ments. 8 In Vermont, under a provision of the constitution 



1 Dundy v. Chambers, 23 111. 369. 
See, also, Choteau v. Jones, 11 III. 
300, 50 Am. Dec. 460. An acknowl- 
edgment is invalid if not made be- 
fore an officer authorized to take 
acknowledgments : Simpson v. 
Montgomery, 25 Ark. 365, 99 Am. 
Dec. 228; Baze v. Arper, 6 Minn. 
220. 

* Scanlan v. Wright, 13 Pick. 523, 
25 Am. Dec. 344. Chief Justice 
Shaw delivered the opinion of the 
court, and remarked: "It is dif- 
ficult to fix any definite meaning to 
the word 'magistrate/ a generic 
term importing a public officer, ex- 
ercising a public authority; it was 
intended, we think, to use a term 
sufficiently broad to indicate a class 
of officers, exercising an authority 
similar to that of justices of the 
peace in our own State, or as near- 
ly so as the difference in the forms 
of their governments and institu- 
tions would permit. It was to pro- 



vide for the execution and ac- 
knowledgments of deeds in all for- 
eign countries. It may be re- 
marked, as a circumstance of some 
consideration, that the acknowledg- 
ment is to be before some justice 
of the peace or magistrate in any 
other State or kingdom, not of any 
other State. There is nothing to 
indicate what kind of magistrate 
was intended, except the nature of 
the act to be done, and the con- 
nection in which the term is used. 
The act is a ministerial one; it is 
to be before a justice of peace or 
magistrate. The maxim noscitur 
a sociis applies. It must, then, be 
a ministerial officer, exercising like 
powers with those of a justice of 
peace in this commonwealth when 
acting in his ministerial capacity. 
Such an officer, we think, is a con- 
sul in a foreign country, at least 
in respect to the persons and in- 
terests of the country from which 
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making every judge of the supreme court ex officio justice of 
the peace, throughout the State, it was held that he might take 
an acknowledgment under a statute conferring this authority 
upon justices of the peace, and it was not necessary for him in 
signing the certificate to call himself a justice of the peace. 8 
In California, the general designation of any notary public, or 
any consul of the United States, was held to embrace notar- 
ies and consuls of every grade, whether their office was known 
as principal or inferior notary, or consul-general or vice-con- 
sul. 4 



he is sent. An American consul in 
France derives his authority, in ef- 
fect, from both governments; he 
has his commission from the Unit- 
ed States, but his exequatur from 
France; and it is, in truth, in vir- 
tue of the authority vested in him 
by the latter, that he exercises any 
official authority within the terri- 
torial limits of the latter: The 
Belle Corrunes, 6 Wheat. 156, n.; 
1 Chitty's Common Law, 48. This 
view is somewhat confirmed by the 
statute law of the United States 
(Act of Congress, 1792, ch. 24, § 
2), which provides that consuls 
shall have right, in the posts or 
places to which they are appointed, 
of receiving the protests and decla- 
rations which masters, etc., who 
are citizens of the United States, 
may choose to make there, and also 
such as any foreigner may choose 
to make before them relative to the 
personal interest of any citizen of 
the United States. The same stat- 
ute, section 9, provides that the 
specific enumeration of powers 
therein expressed shall not be 
deemed to exclude such others as 
result from the nature of the of- 
fice. An officer authorized by the 



concurrence of both governments 
to exercise such powers in France, 
is, we think, a magistrate compe- 
tent to take in France, and authen- 
ticate by his official act the decla- 
ration of the grantor of a deed, 
that he has executed the same free- 
ly as his act and deed, and that 
such acknowledgment so authenti- 
cated is sufficient to warrant the 
register of deeds in this common- 
wealth to record it." See, also, 
Palmer v. Stevens, 11 Cush. 152; 
Learned v. Riley, 14 Allen, 113. In 
the latter case it was held that a 
justice of the peace might take an 
acknowledgment out of his county. 

8 Middlebnry College v. Cheney, 
1 Vt. 336, 350. 

4 Mott v. Smith, 16 Cal. 533. But 
see McMinn v. O'Connor, 27 Cal. 
238; Ingoldsby v. Juan, 12 Cal. 564; 
Hopkins v. Delaney, 8 Cal. 85; 
Muller v. Boggs, 25 Cal. 175; Lord 
v. Sherman, 2 Cal. 498; Emmal v. 
Webb, 36 Cal. 197; Kimball v. 
Semple, 25 Cal. 440; Colton v. 
Seavey, 22 Cal. 496. And for 
the construction of other spe- 
cial statutes as to the power of cer- 
tain officers to take acknowledg- 
ments, see Shanks v. Lancaster, 5 
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§ 471. Acknowledgment before an officer de facto. — 
An acknowledgment taken before an officer de facto is valid 
and cannot be attacked. Thus, where an acknowledgment was 
taken before a magistrate whose commission had expired be- 
fore the acknowledgment was made, it was held that it was 
sufficient. "Though at the expiration of his commission, an 
officer may be disqualified from acting officially, yet it may 
not be so plain and obvious as to deprive him of an apparent 
right to exercise the office. Others are not required to ascer- 
tain at their peril, whether he is legally qualified, before yield- 
ing to his authority, or calling upon him to perform official 
acts, proper and necessary to be done. They are not obliged 
to demand or test his authority, or to ascertain the date or 
duration of his commission ; nor is there a necessity upon him, 
ordinarily to proclaim or exhibit the tenure or character of 

his official authority His office and authority may 

be valid as to others, though invalid as to himself. These doc- 
trines are held to be founded in public policy and convenience, 



Gratt 110, SO Am. Dec 108; James 
v. Fisk, 9 Smedes & M. 144, 47 Am. 
Dec 111. Under a statute of Tex- 
as providing that "the acknowledg- 
ment or proof of an instrument in 
writing for record may be made 
without this State, but within the 
United States, before either (1) a 
clerk of a court of record having a 
seal; (2) a commissioner of deeds 
duly appointed under the laws of 
this State; (3) a notary public," it 
was held that a judge of a court of 
record without the State was not 
authorized to take an acknowledg- 
ment : Talbert v. Dull, 70 Tex. 675. 
The power to take acknowledg- 
ments must of course be conferred 
by statute Unless the officer tak- 
ing the acknowledgment brings 
himself within the statutory desig- 
Deeda. Vol 1,-53 



nation of persons authorized to 
take acknowledgments, the ac- 
knowledgment is void: See Birge 
v. Centralia, 218 III. 503, 75 N. E. 
1035; Linville v. Greer, 165 Mo. 
380, 65 S. W. 579; Interstate etc. 
Ass'n. v. Strine, 58 Neb. 133, 78 N. 
W. 377; Tully v. Lewitz, 98 N. Y. 
S. 829, 50 Misc 350; Gaskins v. 
Allen, 137 N. C. 426, 49 S. E. 919; 
Webb v. Ritter, 60 W. Va. 193, 54 
S. E. 484; Mathews v. Blake, 16 
Wyo. 116, 27 L.R.A.(N.S.) 339, 
92 Pac 242; King Lumber Co. v. 
Crow, 155 Ala. 504, 46 So. 646; 
Lauzer v. Butt, 84 Ark. 335, 105 
S. W. 595; Belcher v. Polly, 32 
Ky. L. Rep. 623, 106 S. W. 818; 
Penland v. Barnard, 146 N. C 378, 
59 S. E. 1109. 
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and necessary to the maintenance of the supremacy and exe- 
cution of the laws, and for the protection and security of in- 
dividual rights. Hence, the law favors the official acts of 
those in reputed authority, and the rights of those claiming 
title or interest through these proceedings." 5 The rule is 



5 Brown v. Lunt, 37 Me. 423, 
431, 433. The court entered into 
an extensive discussion concerning 
the acts of officers de facto, and 
after stating that the officer was 
not one de jure, said: "'An officer 
de facto is one who has the reputa- 
tion of being the officer he assumes 
to be, and yet is not a good officer 
in point of law* (Parker v. Kett, 
1 Raym. Ld. 658; The King v. The 
Corporation of Bedford Level, 6 
East, 368) ; or one who actually 
performs the duties of an office 
with apparent right, and under 
claim and color of an appointment 
or election. He is not an officer 
de jure, because not in all respects 
qualified and authorized to exercise 
the office ; nor an usurper who pre- 
sumes to act officially, without any 
just pretense or color of right. A 
mere claim to be a public officer, 
and exercising the office, will not 
constitute one an officer de facto; 
there must be, at least, a fair color 
of right; or an acquiescence by the 
public in his official acts so long 
that he may be presumed to act as 
an officer by right of appointment 
or election: The King v. Lisle, 2 
Strange, 1090; Wilcox v. Smith, 
5 Wend. 231, 21 Am. Dec. 213; Ply- 
mouth v. Painter, 17 Conn. 588, 44 
Am. Dec. 574; Baird v. The Bank 
of Washington, 11 Serg. & R., 411. 
The distinction between officers de 
facto, acting colore officii, and offi- 



cers de jure, has been recognized 
in England from an early period, 
and seems to have been applied to 
officers of every grade, from the 
king to the lowest incumbent of of- 
fice. In statute of Edw. IV., ch. 1, 
Henry IV., V., and VI. were styled 
'late kings of England successively 
in dede and not of right/ And in 
charters granted by King Edw. IV. 
he describes the line of Lancaster 
as nuper de facto, et non de jure, 
reges Anglice. Henry VL was re- 
garded as king de facto, although 
he had been declared an usurper by 
act of Parliament; and treasons 
against him were punishable as cap- 
ital offenses, during the reign of 
his successor: 1 Blackst. Com. 204, 
371; 1 Hale P. C. 60, 61; Foster, 
397, 398. The same distinction has 
been made in the courts of Eng- 
land, in respect to the office of an 
abbott (L'Abbe de Fontein's Year 
Book, 9 Henry VI., 33) ; of a bish- 
op and of a steward of a manor 
(Harris v. Jays, Cro. Eliz. 699; 
Parker v. Kett, 1 Raym. Ld. 660) ; 
of a mayor (Knight v. The Corpo- 
ration of Wells, Lutw. 580; The 
King v. Lisle, 2 Strange, 1090) ; ot 
a deputy collector of customs 
Bedford Level, 6 East, 368) ; and 
(Leach v. Howell, Cro. Eliz. 533) ; 
of a registrar of a corporation 
(The King v. The Corporation of 
of a justice of the peace who had 
not taken the oath of office before 



CHAP. XIX.] ACKNOWLEDGMENT OF DEEDS. 



835 



that when a person assumes to act in an official position, and 
he has a color of title to the office he claims to hold, his acts 
when they are questioned in a proceeding to which he is not a 



assuming its duties (Proprietors of 
Pier v. Haunam, 3 Barn. & Adol. 
266), and his acts were held valid, 
although he had not complied with 
the requirements of the statute 
(Geo. II., ch. 20) in taking the oath 
of qualification, on the ground that 
the interest of the public at large 
required that the acts done should 
be sustained; Abbott, C J., remark- 
ing that many persons acting as jus- 
tices of the peace in virtue of of- 
fices in corporations, have been 
ousted of their offices from some 
defect in their election or appoint- 
ment; and although all acts prop- 
erly corporate and official, done by 
such persons are void, yet acts done 
by them as justices, or in a judicial 
character, have in no instance been 
thought invalid. This distinction is 
well known. The same distinction 
is equally well known in this coun- 
try, and has been applied in nu- 
merous cases, and to a great vari- 
ety of offices, where persons have 
claimed to act colore officii, though 
not qualified according to the re- 
quirements of law, and where their 
acts as officers de facto have been 
upheld. It is familiar doctrine in 
the courts of our own State, and 
is sustained by the cases following: 
Fowler v. Bebee, 9 Mass. 231, 6 
Am. Dec. 62; Nason v. Dillingham, 
15 Mass. 170; Buckman v. Ruggles, 
15 Mass. 180, 8 Am. Dec. 98; Com- 
monwealth v. Kirby, 2 Cush. 577; 
Plymouth v. Painter, 17 Conn. 585, 
44 Am. Dec. 574, where it was held 
that a grand juror, though legally 



disqualified by a refusal to take the 
requisite oath, might be regarded 
as an officer de facto: Smith v. 
State, 19 Conn. 493 ; The People v. 
Collins, 7 Johns. 549; Mclnstry v. 
Tanner, 9 Johns. 135; Trustees of 
Vermont Society v. Hills, 6 Cow. 
■23, 16 Am. Dec. 429; Wilcox v. 
Smith, 5 Wend. 231, 21 Am. Dec. 
213 ; The People v. Bartlett et al., 
6 Wend. 422, in which case it was 
held that the trustees of a village 
holding over beyond the term for 
which they were elected by their 
own neglect, were liable to be oust- 
ed on quo warranto: but that they 
were officers de facto; that their 
acts for certain purposes were val- 
id, and that their title to the office 
could not be inquired into collater- 
ally: The People v. White, 24 
Wend. 527; The People v. Covert, 
1 Hill, 674; The People v. Stevens, 
5 Hill, 616, 630, 631 ; The People v. 
Hopson, 1 Denio, 574; Greenleaf 
v. Low, 4 Denio, 168; McGregor v. 
Balch, 14 Vt. 428, 39 Am. Dec. 231 ; 
Moore v. Graves, 3 N. H. 408; 
Tucker v. Aiken, 7 N. H. 113, 
where the rule was held to be ap- 
plicable to town officers: Cocke v. 
Halsey, 16 Peters, 81, 10 L. ed. 894; 
Allen v. McKeen, 1 Sum. 312. . . . 
In this case, as it appears by the 
report, the magistrate whose official 
character and authority is in ques- 
tion, had- been an acting justice of 
the peace, 'constantly and frequent- 
ly,' for forty years successively un- 
der commission, and qualified as we 
must understand; and was well 
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party, are effectual. He may be liable to punishment for his 
assumption of official power, yet third persons cannot be af- 
fected by his want of power when there exists a color of title 



known as such officer to the parties 
to the deed, and consequently, from 
the nature of his official acts and 
duties, was well known to the pub- 
lic. He was not an intruder, and 
did not usurp the office; but was in 
by appointment, and acting with 
color of title, though holding over 
the time, limited by his commis- 
sion, and without legal authority. 
He had been admitted to the legal 
possession and enjoyment of the 
office by taking the requisite oath 
of qualification, as seems to be con- 
ceded : 1 Strange, 538 ; Rex v. Ellis, 
9 East, 252, n. The acts in ques- 
tion were within the jurisdiction of 
a justice of the peace, and among 
the ordinary duties of such officers. 
It does not appear that his official 
character had ever been questioned. 
And while it must be admitted that 
there may be cases in which it 
might be difficult to determine 
whether a person exercised a par- 
ticular office by color of right, or 
as a mere usurper, yet this in our 
opinion is not one of that character. 
Here the evidence justifies and re- 
quires the conclusion that the mag- 
istrate appeared to have had a right 
and colorable title to the office 
which he assumed to exercise when 
he took the acknowledgment, and 
made upon the deed the certificate 
in question. He being in reputed 
authority as a magistrate of long 
standing, third persons requiring 
his official services were not bound 
to ascertain whether or not he had 
a commission in force; nor are 



they chargeable with notice of the 
date or termination of his commis- 
sion. It is not reasonable to sup- 
pose that he would put the parties 
or the public on the inquiry into his 
official authority, so long as he was 
exercising the office, 'believing that 
he was a justice of the peace,' as 
he testified. The case shows that 
neither the the magistrate, nor the 
parties to the deed, nor the public, 
by fair presumption, knew or sup- 
posed that his commission had ex- 
pired. He had been duly accred- 
ited by the government, and was 
assuming to act in his official ca- 
pacity, as of right, and with at 
least a colorable right; and the 
public and third persons might well 
regard him as continuing in au- 
thority, until it became apparent 
that his official character was lost 
or changed. He must be regarded, 
therefore, as a justice of the peace 
de facto when he took and certified 
the acknowledgment of the deed to 
Mrs. Lunt." That an acknowl- 
edgment before a de facto officer is 
valid, see further, Hamlin v. Ka- 
safer, 15 Or. 456, 3 Am. St. Rep. 
176; Bullene v. Garrison, 1 Wash. 
587; Woodruff v. McHarry, 56 111. 
218; Hamilton v. Pitcher, 53 Mo. 
334; Macey v. Stark, 116 Mo. 481 ; 
Prescott v. Hayes, 42 N. H. 56; 
Wilson v. Kimmel, 109 Mo. 260; 
People v. Collins, 7 Johns. 549; 
State v. Douglass, 50 Mo. 593; 
State v. Dierberger, 90 Mo. 369; 
Old Dominion etc Ass'n. v. Solin, 
54 W. Va, 102, 46 S. E. 222. 
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to the office. A duly appointed, commissioned, and qualified 
justice of the peace for a certain county had acted in that 
capacity for a number of years, but subsequently, during the 
term for which he had been appointed, removed to another 
State. He, however, had an office and continued in business 
in the county for which he was originally appointed, and con- 
tinued to act as a justice of the peace for that county, and as 
one of such acts took an acknowledgment of a deed. It was 
held that he was an officer de facto, and that as to third per- 
sons having an interest in his acts, they were valid and could 
not in a collateral action be inquired into. 6 But to constitute 



• Prescott v. Hayes, 42 N. H. 56. 
Sargent, J* said: "Such an officer 
may act under those who have a 
legal right to appoint, but by an 
irregular or informal appointment; 
or he may have a regular and suffi- 
cient appointment, but may not 
have been duly qualified to per- 
form his duties under it ; or he may 
have removed, as in this case, and 
became, perhaps, disqualified to act, 
if his authority was being inquired 
into by the State, who gave him his 
commission, in a proceeding direct- 
ly against him: yet so long as he 
has not been removed, nor his au- 
thority revoked, and when he is do- 
ing business in the county, and act- 
ing as magistrate, claiming authori- 
ty under his commission, which is 
still in life, this must be construed 
to give him some color of title; 
and when such an officer acts under 
color of title, his acts, when not 
expressly declared void by statute, 
though the performance of them 
may be punishable by a penalty, are 
m all cases, when coming in ques- 
tion incidentally, and as to third 
persons, held to be valid: Jones 
v* G&son, 1 N. H. 266; Johnston 



v. Wilson, 2 N. H. 205, 9 Am. Dec. 
50; Londonderry v. Chester, 2 N. 
H. 268, 9 Am. Dec. 61; Moore v. 
Graves, 3 N. H. 408; Morse v. 
Calley, 5 N. H. 222; Home v. 
Whittier, 6 N. H. 93; Tucker v. 
Aiken, 7 N. H. 113; State v. Wil- 
son, 7 N. H..545; Cavis v. Rob- 
ertson, 9 N. H. 528; Merrill v. 
Palmer, 13 N. H. 184; Ports- 
mouth's Petition, 19 N. H. 115; 
Bean v. Thompson, 19 N. H. 290, 
49 Am. Dec. 154; Baker v. Shep- 
ard, 24 N. H. 212; Fowler v. Bebee, 
9 Mass. 231, 6 Am. Dec. 62; Com- 
monwealth v. Fowler, 10 Mass. 290; 
Nason v. Dillingham, 15 Mass. 170; 
Bucknam v. Ruggles, 15 Mass. ISO, 
8 Am. Dec. 98; Doty v. Gorham, 
5 Pick. 487, 16 Am. Dec. 417; Pot^ 
ter v. Luther, 3 Johns. 481 ; People 
v. Collins, 7 Johns. 549; Mclnstry 
v. Tanner, 9 Johns. 135; Reed v. 
Gillett, 12 Johns. 296; Wilcox v. 
Smith, 5 Wend. 231, 21 Am. Dec. 
213; Doe v. Brown, 5 Barn. & Aid. 
243; Leonard v. Scadding, Ad. & 
E., N. S., 706." So where a deputy 
may act, an acknowledgment before 
a deputy de facto is valid : Thomp- 
son v. Johnson, 84 Tex* 548. But 
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an officer de facto "there must be some color of right, some 
pretense or claim of title by some appointment or election," 7 
Or as has been stated in one case : "There must be an exer- 
cise of the office and acquiescence of the public authorities long 
enough to raise in the mind of the citizen a strong presump- 
tion that he was duly appointed, so that he might be compelled 
to attend to the citizen's business and require submission to 
his authority as an officer." 8 

§ 471a. Certificate authenticating acknowledgment 
taken out of State. — If the acknowledgment is taken out 
of the State and the statute requires that it should be accom- 
panied by a certificate that the signature is genuine, and the 
person acting is what he describes himself to be, the omission 
of such certificate is fatal, and the record of the deed will not 
have the effect of imparting notice. 9 In Nebraska such a cer- 



if the court holds that the officer 
taking the acknowledgment is not 
a de facto officer, it is of course not 
valid : Sandlin v. Dowdell, 143 Ala. 
518, 39 So. 279 ; 5 A. & E. Ann. 
Cas. 459; Hughes v. Long, 119 N. 
C 52, 25 S. E. 743. In Sandlin v. 
Dowdell, supra, the acknowledg- 
ment was taken seven months after 
the expiration of the notary's term 
of office. It appeared that the no- 
tary had not performed any official 
act or been recognized as a notary 
during the intervening period. It 
was held that the acknowledgment 
was not valid. The court on this 
point says: "In this case, where 
there is an entire absence of evi- 
dence tending to show that any 
official act was performed or at- 
tempted to be performed by Herz- 
feld during a period of seven 
months from the expiration of his 
commission to the acknowledg- 



ment of the mortgage, and an ab- 
sence of evidence tending to show 
that, during that time he ever held 
himself out as a notary public, or 
that he was recognized as a notary 
public, we do not think that we 
would be authorized to hold that 
the taking of the acknowledgment 
was valid as the act of an officer 
de facto" See, also, Bernier v. 
Becker, 37 Oh. St. 72 (where ten 
months had expired) ; Goodykoontz 
v. Olsen, 54 la. 174, 6 N. W. 263. 

7 Prescott v. Hayes, 42 N. H. 56. 

8 Hughes v. Long, 119 N. C. 52, 
25 S. E. 743. 

9 Flechsner v. Sumpter, 12 Or. 
161; Musgrove v. Bosner, 5 Or. 
313; Ely v. Wilcox, 20 Wis. 523, 91 
Am. Dec. 436; Connell v. Galla- 
gher, 36 Neb. 749 ; Irwin v. Welch, 
10 Neb. 479; O'Brien v. Gaslin, 20 
Neb. 347; Jones v. Berkshire, 15 
Iowa, 248, 83 Am. Dec. 412; Fisher 
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tificate is required where the officer has no seal, and its ab- 
sence renders the certificate of acknowledgment a nullity. Mr. 
Chief Justice Maxwell of that State observes : "The legisla- 
ture has declared the manner in which a deed, executed and 
acknowledged in another State, before an officer having no 
seal, shall be authenticated. This is a matter over which the 
courts seem to have but little discretion. If the provision is 
too stringent the remedy lies with the legislature; but to en- 
title a deed to be received in evidence it must be certified in 
the mode provided in the statute." 1 But such a certificate may 
be secured subsequently. 2 And, in some instances, a deed, 
though not entitled to record, but which in fact has been re- 
corded, may operate as actual notice, while it cannot impart 
constructive notice. 8 Where the statute requires it, the clerk 
must certify that the court was one of record, and must certi- 
fy positively that the signature is genuine. Thus a statute 
provided that to authorize the record of a deed it must be 
attested when executed out of the State, among other officers, 
"by a judge of a court of record in the State where executed, 
with a certificate of the clerk under the seal of such court of 
the genuineness of such signature." A certificate by the clerk, 



v. Vaughn, 75 Wis. 609; Dyson v. 
Simmons, 48 Md. 207; Morton v. 
Smith, 2 Dill. 316; Dohm v. Haskin, 
88 Mich. 144; Final v. Backus, 18 
Mich. 218; Steeple v. Downing, 60 
Ind. 478; Grand Tower etc. Co. v. 
Gill, 111 HI. 541; Lyon v. Kain, 36 
111. 362; Shephard v. Carriel, 19 
111. 319; Quimby v. Boyd, 8 Col. 
194. See, also, Prentice v. Duluth 
etc. Co., 58 Fed. 437, 7 C. C. A. 
293; Elwood v. Flannigan, 104 U. 
S. 562, 26 L. ed. 842; Wood v. Be- 
wick Lumber Co., 103 Ga. 235, 29 
S. E. 820; Ford v. Nesmith, 117 
Ga. 210, 43 S. E. 483; Durrence v. 
Northern Nat. Bank, 117 Ga. 385, 
43 S. E. 726; Bresser v. Saarman, 



112 la. 720, 84 N. W. 920; Messen- 
ger v. Peter, 129 Mich. 93, 88 N. 
W. 209; Tweto v. Horton, 90 Minn. 
451, 97 N. W. 128; Livingston v. 
Eaton, 85 N. Y. S. 500, 90 App. 251. 
Likewise under some laws, a certifi- 
cate is required where the acknowl- 
edgment is taken outside the coun- 
ty: Middlecoff v. Hemstreet, 13S 
Cal. 173, 67 Pac. 768; Wood v. 
Weiant, 1 N. Y. 77; Campbell v. 
Hoyt, 23 Barb. 555. 

1 O'Brien v. Gaslin, 20 Neb. 347, 
354. See, also, Heelan v. Hoag- 
land, 10 Neb. 511. 

2 Reasoner v. Edmundson, 5 Ind. 
393. 

3 Musgrove v. Bosner, 5 Or. 313. 
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under such a statute, that a person named "is a duly commis- 
sioned and qualified judge of the county court for said coun- 
ty, authorized to administer oaths and take acknowledgments ; 
that I am acquainted with the handwriting of said judge and 
believe his signature to the foregoing to be genuine," it is 
held, is totally insufficient. 4 But where an acknowledgment 
was made before an officer who had authority to take it and, 
as a matter of fact, was in due form, a certificate by the clerk 
of the superior court of the county in which the land is sit- 
uated, that "the foregoing instrument has been duly proved, 
as appears from the foregoing seal and certificate," was con- 
sidered to be sufficient, although it did not follow the words 
of the statute that it was in "due form." 6 But where the cer- 
tificate is required by statute, parol evidence is not admissible 
to supply the defect. 6 

§ 471b. Same subject, continued. — Where the judge is 
his own clerk he may certify to his attestation of a deed un- 
der the seal of the court. 7 Where the statute requires the 
officer to certify that he "is acquainted with the handwriting 
of such person, and that he verily believes the signature sub- 
scribed to the certificate of acknowledgment to be genuine," 
a recital in the certificate authenticating the acknowledgment, 
"that the signature attached to the annexed instrument is 



4 McKenzie v. Jackson, 82 Ga. 80. 
The court said that the fact that 
the court was one of record might 
perhaps have been proven at the 
trial, but that the certificate of the 
clerk to the genuineness of the sig- 
nature was fatally defective. "Tbs 
clerk, under our law/' said the 
court, "must certify positively that 
the signature is genuine. Nor is 
it an unreasonable requirement. If 
a judge of a court of record at- 
tests a paper, signing his name 



thereto, the clerk of that court 
ought to be able to certify positive- 
ly as to the genuineness of his sig- 
nature. He knows the judge, has 
seen him write, and can see him 
sign his name if necessary, and 
therefore can certify positively as 
to the genuineness of his signa- 
ture." 

6 Deans v. Pate, 114 N. C. 194. 
« O'Brien v. Gaslin, 20 Neb. 347, 
30 N. W. 274. 
» Moore v. Hill, 59 Ga. 760. 
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genuine" is sufficient. 8 The certificate of authentication must 
be issued by an officer who has authority to issue it, else it 
will be of no avail. 9 The certificate must show that the of- 
ficer was such at the time the acknowledgment is taken. 1 Ju- 
dicial notice may be taken of the fact that certain courts in 
other States are courts of record. 8 In a case in Michigan 
it appeared that the only description of official character of 
the person acknowledging a deed in New York consisted of 
the letters "J* appended to his name. A certificate in the 
form prescribed by statute as to the execution of deeds in 
other States, however, was attached, and it also contained an 
attestation of the official character of the officer taking the 
acknowledgment as a justice of the peace. It was held to be 
sufficient. 3 If the certificate fails to state that the acknowl- 
edgement was according to the laws of the State where it was 
made, it is defective. 4 Evident clerical errors, it is held, may 
be disregarded. 6 But, as in the case of other acknowledg- 
ments, a deed is valid between the parties, no matter how de- 
fective the acknowledgment may be, or even in the absence 
of any acknowledgment at all; so in the case of a failure to 
attach a certificate of authentication or of fatal defects in it, 
the validity of the deed as between the parties is not affected. 
The deed, when signed, executed, and delivered, is valid as a 
conveyance, and the want of a certificate of authentication, 

•Wells v. Atkinson, 24 Minn. * Morton v. Smith, 2 Dill (U. 

161. S.) 316. For other cases in which 

9 Lartor v. Bolinger, 59 Tex. 411 ; such certificates have been passed 

Doe v. Smith, 3 McLean (U. S.), upon, see Booth v. Cook, 20 III. 

362. 130; Harding v. Curtis, 45 III. 262; 

1 Phillips v. People, 11 111. App. Marston v. Brashaw, 18 Mich. 81, 

340; Hilgendorf v. Ostrom, 46 111. 10ty Am. Dec. 152; Texas Land Co. 

App. 465. v. Williams, 51 Tex. 51; Crispen 

8 Mnnroe v. Eastman, 31 Mich. v. Hannavan, 50 Mo. 415 ; Elwood 

283 ; Shotwell v. Harrison, 22 Mich. v. Flannigan, 104 U. S. 562, 26 L. 

410; Morse v. Hewett, 28 Mich. ed. 842; Criswell v. Altemus, 7 

481. See, also, People v. Marion, Watts (Pa.), 565; Creigh v. Beelin, 

29 Mich. 31. 1 Watts & S. (Pa.) 83. 

8 Final v. Backus, 18 Mich. 218. 6 Quimby v. Boyd, 8 CoL 94. 
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or defects in it, can only render the deed incompetent for reg- 
istration and consequently for imparting notice. 6 

§ 472. Temporary appointment. — An acknowledgment 
before a person who describes himself in his certificate as a 
clerk pro tempore of a court is sufficient, if the person taking 
the acknowledgment is clerk de facto. The temporary char- 
acter of his appointment does not affect the question. 7 In a 
case in Missouri, a deed offered in evidence was objected to, 
because the notary who took the acknowledgment, though act- 
ing as such, had not been duly commissioned. The lower 
court gave this declaration of law : "The court declares the 
law to be that the conveyance from Samuel D. Pitcher and 
wife, being acknowledged before a de facto officer, was good 
and sufficient, although there may have been a defect in his 
commission." The supreme court said that in this, "the court 
was clearly right. Whether the notary was commissioned or 
not, could not be inquired into, in a collateral proceeding. His 
official acts as a notary were good, notwithstanding he might 
have usurped the office." 8 And where commissioners were 
empowered to convey public land of a State, it was held that 
after their authority had been revoked, they might acknowl- 
edge a deed executed by them. 9 Nor is the acknowledgment 
impaired by the fact that it was made by a commissioner ap- 
pointed by the governor, and his term of office had expired 
at the time the acknowledgment was taken. 1 A person, how- 
ever, who has formerly filled the office of a justice of peace 
in a county, but has ceased to fill that office in the county, 
though filling that office in another county, does not possess 

«ConneII v. Galligher, 36 N£b. 8 Hamilton v. Pitcher, 53 Mo. 

749; Gillespie v. Johnston, Wright 334, 335. 

(Ohio), 231. See, also, Galpin v. 9 New Hampshire Land Co. v. 

Abbott, 6 Mich. 17 ; McPherson v. Tilton, 19 Fed. Rep. 73. 

Featherstone, 37 Wis. 632. 1 Thorn v. Frazer, 60 Tsac 259. 

7 Woodruff v. McHarry, 56 111. 
218L 
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authority to sign his name to a blank or defective certificate 
of acknowledgment, so as to cause the certificate to operate 
by relation as of the day inserted in it as its date. 8 

§ 473. Acknowledgment before deputy. — It is a gen- 
eral rule that when an officer having power to take an ac- 
knowledgment is authorized to appoint a deputy, the deputy 
also has power to take and certify an acknowledgment. 8 This 
question has been quite fully discussed in California. In one 
case an acknowledgment was taken before a deputy recorder, 
and certified in the name and as the act of his principal. The 
recorder was authorized by law to appoint a deputy, but noth- 
ing was said about the latter' s duties, except in a section which 
provided that "in case of a vacancy in the office of recorder, 
or his absence or inability to perform the duties of his office, 
the deputy shall perform the duties of recorder during the 
continuance of such vacancy, absence, or inability." It was 
claimed that the deputy had no power other than that con- 



8 Carlisle v. Carlisle, 78 Ala. 542. 
8 Touchard v. Crow, 20 Cal. 150, 
81 Am. Dec. 108; Muller v. Boggs, 

25 Cal. 175, 186; Babbitt v. John- 
son, 15 Kan. 252; Beaumont v. 
Yeatman, 8 Humph. 542; Kemp v. 
Porter, 7 Ala. 138; Hope v. Saw- 
yer, 14 III. 254; Moore v. Furrow, 
3 Marsh. A. K. 41 ; Gibbons v. Gen- 
try, 20 Mo. 468; Rose v. Newmann, 

26 Tex. 131, 80 Am. Dec. 646; Cook 
v. Knott, 28 Tex. 85; Abrams v. 
Ervin, 9 Iowa, 87 ; Gordon v. Leech, 
81 Ky. 229; Drye v. Cook, 14 Bush, 
459; Lynch v. Livingston, 8 Barb. 
463; West v. Schneider, 64 Tex. 
327; Marx v. Hanthorn, 30 Fed. 
Rep. 579; Piper v. Chippewa Iron 
Co., 51 Minn. 495. See, also, Piatt 
v. Rowland, 54 Fla. 237, 45 So. 32; 
Ballard v. Orr, 105 Ga. 191, 31 S. 



E. 554; Stewart v. Linton, 204 Pa. 
St. 207, 53 A. 744. Of course, 
where the statute expressly gives 
power to the deputy to take ac- 
knowledgments, he has power to 
do so: Wilkerson v. Dennison, 113 
Tenn. 237, 80 S. W. 765, 106 Am. 
St. Rep. 821; 3 A. & E. Ann. Cas. 
297; Hilpire v. Claude, 109 la. 159, 
46 L.R.A. 171, 77 Am. St. Rep. 524. 
See, as to an acknowledgment be- 
for a deputy de facto, Thompson 
v. Johnson, 84 Tex. 548. In sup- 
port of an acknowledgment in an- 
other State before a deputy clerk 
of a court, signing himself as such, 
and affixing the seal of office, it 
will be presumed that the clerk had 
authority to appoint a deputy : 
Summer v. Mitchell, 29 Fla. 179, 
14 L.R.A. 815, 30 Am. St Rep. 106. 
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ferred by this section, and that a vacancy in the office, or the 
absence or inability of the recorder, was a condition precedent 
to the exercise of any power on the part of the deputy. But 
the court said : "We do not so read the statute. In our judg- 
ment the legislature do not intend to define what shall be the 
duties of the deputy, except in the contingencies named in the 
ninth section, leaving the measure of his power under other 
circumstances to the common law. The ninth section should 
be read as an enlargement of his powers, and not as a re- 
striction upon them. To guard against the inconvenience 
which might result to the public in case of a vacancy in the 
office of recorder, or his absence or inability, was the design 
of the ninth section, and to that end it makes the deputy, in 
the contingencies named, recorder de facto. Under the con- 
struction contended for, the recorder would be unable to avail 
himself of the services of a deputy, except as provided in the 
ninth section, which might not unfrequently result in great 
detriment to the interests of the public, from mere inability 
on his part to perform the amount of labor necessitated by the 
business of the office. If a vacancy in the office, or the ab- 
sence or inability of the recorder, are conditions precedent to 
the exercise of power by the deputy, such conditions would 
have to be recited in every official act of the deptuy in order 
to impart to it any validity. In the absence of language to 
that effect, so clear and explicit as not to admit of doubt, we 
cannot intend that the legislature designed consequences so 
unusual and absurd. The power to appoint a deputy is ex- 
pressly conferred upon the recorder, and the duties of the 
deputy not being prescribed, as we hold, except in the contin- 
gencies named in the ninth section, it follows that his official 
power is to be ascertained by a resort to the common law. At 
common law, there can be no question but that the deputy, 
where the power to appoint one exists, has full power to do 
any and all acts which his principal may perform by virtue 
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of his office." 4 In Iowa, on the ground that a clerk is a min- 
isterial officer, it is held that an acknowledgment may be taken 
by his deputy. "Where the duties of a public officer are of a 
ministerial character, they may be discharged by deputy. Du- 
ties of a judicial character cannot be so discharged. The clerk 
is a ministerial officer. When the law gives him power to 
appoint a deputy, such deputy, when created, may do any act 
that the principal might do. He cannot have less power than 
his principal. He has the right to subscribe the name of his 
principal ; and the act of the deputy, in the name of the princi- 
pal, within the scope of his authority, is the act of his princi- 
pal." 5 Where a probate judge is compelled by law to act as 



*MuIler v. Boggs, 25 Cal. 175, 
185. See, also, Touchard v. Crow, 
20 Cal. 150, 81 Am. Dec. 108; Em- 
mal v. Webb, 36 Cal. 203. 

5 Abrams v. Ervin, 9 Iowa, 87, 90, 
per Stockton, J. In Texas, in the 
case of Miller v. Thatcher, 9 Tex. 
482, 60 Am. Dec. 172, a dictum is 
found that a deputy has no power 
to take an acknowledgment. But 
this is corrected in the later cases 
of Rose v. Newmann, 26 Tex. 131, 
80 Am. Dec. 646, and Cook v. 
Knott, 28 Tex. 85, in the latter of 
which it is said: "The appellant's 
counsel states that it was contend- 
ed below that the deed was not 
duly registered, from the fact that 
it had been authenticated for rec- 
ord, and recorded by the deputy 
clerk of the county court. In the 
case of Miller v. Thatcher, 9 Tex. 
482, 60 Am. Dec. 172, this language 
is used: 'The deed does not ap- 
pear to have been authenticated by 
any person known to the law, au- 
thorized to make such authentica- 
tion. It was made by the deputy 
clerk of the probate court' Noth- 



ing in that cause demanded the de- 
cision of the question as stated in 
the opinion. In the case of Rose 
v. Newmann, at Austin, 1862, 26 
Tex. 131, 80 Am. Dec 646, the 
contrary doctrine has been an- 
nounced, and it was, that the dep- 
uty clerk of the county court did 
have all the power and authority 
of the clerk himself to take proof 
of the execution of instruments, 
authenticate and record them. We 
find the following in the opinion 
delivered in the case of Rose v. 
Newmann: 'The business of a 
deputy is to perform the duties of 
his principal; taking proof of in- 
struments for record in his county 
being one of the duties of the clerk 
of the county court, his deputy had 
authority to perform it.' In this 
opinion we fully concur." See Mc- 
Raven v. McGuire, 9 Smedes & M. 
(17 Miss.) 34, where this same view 
is held, but where Chief Justice 
Sharkey files a dissenting opinion, 
See, also, Abrams v. Ervin, 9 Iowa, 
87 ; Lynch v. Livingston, 6 ' N. Y. 
422; Hope v. Sawyer, 14 111. 254; 
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his own clerk, but is authorized by an entry of record, to ap- 
point a separate clerk, who shall be paid by the judge, and 
shall hold his office at the latter's pleasure, and who is required 
to give bonds to discharge the duties of his office, and is em- 
powered to discharge all the duties of clerk, and perform all 
acts in vacation which the judge may be authorized to perform 
in vacation, the clerk is an officer of the court and has au- 
thority to take acknowledgments. 6 

§ 474. Deputy taking acknowledgment in his own 
name. — Some contrariety of opinion exists as to the proper 
manner in which the deputy should certify the acknowledg- 
ment. In Kentucky, the proper practice is to have the cer- 
tificate in the usual form, reading precisely as if the clerk in 
proper person had taken and certified the acknowledgment. 7 
On the other hand, it is stated that the certificate should be 
made by the deputy in his own name, without naming the 
principal. 8 A certificate which stated that "before me, the 



Gibbons v. Gentry, 20 Mo. 468 ; Mc- 
Craven v. Doe, 23 Miss. 100. 

6 Young v. Boardman, 97 Mo. 
181. 

7 Talbott's Devisees v. Hooser, 
12 Bush, 408. Judge Coffer, deliv- 
ering the opinion of the court, said : 
"Whatever official act is done by 
a deputy should be done in the 
name of the principal, and not in 
the name of the deputy. The au- 
thority given by law to a minis- 
terial officer is given to the incum- 
bent of the office. Authority is not 
given to the deputy, but to the prin- 
cipal, and is exercised by the prin- 
cipal, either by himself or his dep- 
uty, so that whether the deed was 
acknowledged before B. M. Harri- 
son in proper person, or before R. 
E, Harrison, it was, in contempla- 



tion of law, acknowledged before 
the former in his official capacity; 
and it was not only lawful, but en- 
tirely proper that the body of the 
certificate should read precisely as 
if the clerk in proper person had 
taken and certified the acknowledg- 
ment, the only irregularity being 
that the deputy omitted, after sign- 
ing his principal's name, to add 'by 
R. E. Harrison, D. C" Section 
474, as above, is cited as authority 
in Summer v. Mitchell, 29 Fla. 179, 
14 L.R.A. 815, 30 Am. St. Rep. 106. 

8 Beaumont v. Yeatman, 8 
Humph. 542. Turley, J., delivering 
the opinion of the court, said: 
"Now, how this acknowledgment 
of the execution of the mortgage, 
made before the deputy clerk, could 
have been taken in the name of the 
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undersigned, county clerk of Sonoma county, personally ap- 
peared/' etc., and was signed "Jd in A. Brewster, Deputy 
County Qerk of Sonoma county/' the principal's name not 
appearing, was held valid. 9 While the signature of the deputy 
alone does not affect or invalidate the acknowledgment, yet 
as was said in a case where a deputy was held authorized to 
take the acknowledgment in his own name, "it is certainly 



principal clerk, it seems very diffi- 
cult to conceive. How would the 
entiy of the acknowledgment be in- 
dorsed? This day personally ap- 
peared before A B, the principal 
clerk of the County Court of 
Montgomery, by his deputy, .C. D.' 
This is not so, for an appearance 
before the deputy is not an appear- 
ance before the principal, and can- 
not possibly be. Well, let us see 
again. 'This day personally ap- 
peared before A B, the deputy, and 
acknowledged to C D, the princi- 
pal.* This will not do, for an ac- 
knowledgment to A B is not, and 
cannot be, an acknowledgment to 
C D; it not being a case where the 
acknowledgment inures upon the 
relation of principal and agent, 
there being nothing acknowledged 
for the benefit of the principal. 
Well, again: This day personally 
appeared before A B, the principal 
clerk, C D, and acknowledged. 
Test, E F, deputy.' This is not 
true; the appearance was not for 
A B, the principal, but E F, depu- 
ty; and if it had been before the 
principal, the principal must have 
certified. Then it seems to us that 
an acknowledgment of a deed can 
only be taken in the name of the 
person before whom the acknowl- 
edgment is made, and that there 



is no sense in talking about taking 
it in the name of a person before 
whom it is not made. It is true 
the signature to the certificate 
might be A B, principal clerk, by 
his deputy C D; but cui bono? 
The signature by the principal 
binds the principal to nothing; it is 
not like a contract where the agent 
must bind the principal by his sig- 
nature, or there is no obligation 
on his part; the act is merely min- 
isterial on the part of the deputy, 
and is good by law, independent of 
the statute, which makes no new 
rule except it be (as is contended) 
by implication." And see McKen- 
zie v. Jackson, 82 Ga. 80; Cook 
v. Knott, 28 Tex. 85; Woods v. 
James, 87 Ky. 511; Gordon ▼. 
Leech, 81 Ky. 229. 

9 Touchard v. Crow, 20 Cal. 150, 
81 Am. Dec 108. See Herndon v. 
Reed, 82 Tex. 647; Summer v. Mit- 
chell, 29 Fla. 179, 14 L.R.A. 815, 
30 Am. St Rep. 106. May be taken 
in name of either where deputy is 
given authority to take acknowl- 
edgment: Wilkinson v. Dennison, 
113 Tenn. 238, 80 S, W. 765, 3 Am. 
& Eng. Ann. Cas. 297, 106 Am. St 
Rep. 821. See in this connection 
extended note on subject matter of 
this section in VoL 106 Am. St 
Rep, 825. 
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more regular in point of form, that the deputy should per- 
form all official acts in the name of his principal." 1 The 
better practice, undoubtedly, in our opinion, is for the deputy 
to sign the name of the principal, by himself as deputy. 

§ 475. Presumption as to appointment of deputy. — In 
Illinois, an acknowledgment made out of the State which was 
signed "Archibald Gamble, Clerk, by E. Baker, Deputy 
Clerk," and authenticated by the seal of a court of record, 
was held to be prima facie sufficient. 2 The presumption in 
such a case is that by the laws of the State in which the ac- 
knowledgment is taken, the appointment of a deputy clerk is 
permitted, and that the seal was affixed by the proper officer. 
And it would be further presumed that the person who signed 
the certificate in the relation of a deputy was regularly ap- 
pointed as such. 8 



1 McCraven v. McGuire, 23 Miss. 
100. See, also, Cook v. Knott, 28 
Tex. 85. If a statute validates pro- 
bates of deeds and privy examina- 
tions taken before a deputy clerk 
prior to a certain time, the ques- 
tion is immaterial whether the dep- 
uty clerk in making the probate 
signed as deputy clerk, or merely 
signed the name of the clerk there- 
to: Gordon v. Collett, 107 N. C. 
362. 

2 Hope v. Sawyer, 14 111. 254. 

8 Hope v. Sawyer, 14 111. 254. 
Says Treat, C. J.: "The acknowl- 
edgment purports to have been tak- 
en by the clerk; and it is certified 
in his name, and under the seal 
of the court. Prima facie, this is 
sufficient. The seal of the court 
proves itself, and we must presume 
that it was affixed by the proper 
officer. The presumption is that the 
clerk was authorized by the laws 



of Missouri to act through a depu- 
ty, and that Baker was regularly 
appointed as such. The deputy had 
the power to use the name of the 
clerk, and attach the seal of the 
court The act of an agent with- 
in the scope of his authority, and 
in the name of his principal, is as 
binding on the principal and third 
persons, as if performed by the 
principal personally. It is the act 
of the principal, and not of the 
agent. The certificate in question 
was none the less the act of the 
clerk, because made by his author- 
ized deputy." This section was 
cited as authority in Summer v. 
Mitchell, 29 FJa. 179, 14 L.R.A. 815, 
30 Am. St. Rep. 106, where the 
authorities are collected. See, also, 
Piper v. Chippewa Iron Co., 51 
Minn. 495, 53 N. W. 870; Small v. 
Field, 102 Mo. 104, 14 S. W. 815. 
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§ 476. Officer cannot take acknowledgment of deed in 
which he is interested. — Aside from the question as to 
whether an officer in taking an acknowledgment acts in a ju- 
dicial or in a ministerial capacity, it is settled that he cannot 
take the acknowledgment of a deed to which he is a party or 
in which he is directly interested. 4 "We should have no hesi- 
tation in holding that a person could not take the acknowledg- 
ment of a deed made to himself. Such a point is too plain 
for doubt." 5 A person is not, because he owns an interest 



- *Hogans v. Carruth, 18 Fla. 587; 
Wilson v. Traer, 20 Iowa, 231; 
Beaman v. Whitney, 20 Me. 420; 
Groesbeck v. Seeley, 13 Mich. 329; 
Tavenner v. Barrett, 21 W. Va. 
656; Brown v. Moore, 38 Tex. 645; 
Wasson v. Conner, 54 Miss. 352; 
Withers v. Baird, 7 Watts, 227, 32 
Am. Dec. 754; Stevens v. Hamp- 
ton, 46 Mo. 404; Green v. Abra- 
ham, 43 Ark. 420; West v. Kre- 
baum, 88 111. 263; Hammer v Dole, 
61 111. 307; Bowden v. Parrish, 86 
Va. 67, 19 Am. St. Rep. 873; Davis 
v. Beazley, 75 Va. 491 ; Corey v. 
Moore, 86 Va. 721; Brereton v. 
Bennett, 15 Col. 254; Sample v. Ir- 
win, 45 Tex. 567; Rothschild v. 
Daugher, 85 Tex. 332, 16 L.R.A. 
719, 34 Am. St. Rep. 811 ; Darst v. 
Gale, 83 III. 136; Jones v. Porter, 
59 Miss. 628; Black v. Gregg, 58 
Mo. 565; Bennett v. Shipley, 82 
Mo. 488; Hainey v. Alberry, 73 Mo. 
427; Dail v. Moore, 51 Mo. 589; 
Freeman v. Person, 106 N. C. 251. 
Hayes v. Southern etc. Assn., 124 
Ala. 663, 26 So. 527, 82 Am. St. 
Rep. 216; Maddox v. Wood, 151 
Ala. 157, 43 So. 968; Leonhard v. 
Flood, 68 Ark. 162, 56 S. W. 781 ; 
Greve v. Echo etc. Co., 8 Cal. App. 
275, 96 Pac. 904; Betts-Evans 
Deeds. Vol. 1.— 54 



Trading Co. v. Betts, 2 Ga. App. 
718, 59 S. E. 8; Ogden Bldg. etc. 
Assn. v. Mensch, 196 111. 554, 63 
N. E. 1049, 89 Am. St. Rep. 330, 
affirming 99 111. App. 67; Smith v. 
Clark, 100 la. 605, 69 N. W. 1011 ; 
Bardsley v. German-American 
Bank, 113 la. 216, 84 N. W. 1041; 
Wilson v. Griess, 64 Neb. 792, 90 
N. W. 866; Watkins v. Youll, 70 
Neb. 81, 96 N. W. 1042; People 
v. R. R. Comrs., 93 N. Y. Supp. 
584, 105 App. Div. 273; Blanton 
v. Bostic, 126 N. C. 418, 35 S. E. 
1035; Amick v. Woodworth, 58 
Ohio St. 86, 50 N. E. 437; Sheri- 
dan etc. Bank v. Citizens' State 
Bank, 11 Wyo. 32, 70 Pac. 726, 100 
Am. St. Rep. 925; Boswell v. Lara- 
mie First Nat. Bank, 16 Wyo. 161, 
92 Pac 624; Watts v. Whetstone, 
(S. C.) 60 S. E. 703. 

B Campbell, J., in delivering the 
opinion of the court, in Groesbeck 
v. Seeley, 13 Mich. 329, 345. The 
learned editor of the American De- 
cisions says, in a note to Withers v. 
Baird, 32 Am. Dec. 757: "An ac- 
knowledgment is an authentication 
of an instrument that enables it to 
be used for purposes of evidence 
in a manner different from what it 
could have been previously. The 
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in a parcel of land, so far interested in the whole tract as to 
preclude him from taking, in his official character, the ac- 
knowledgment of a deed, by which another and distinct in- 
terest in the same land is conveyed to a third party. Nor 
would the fact that there was an agreement or understanding 
between the grantee in the deed and the person who took the 
acknowledgment be of itself sufficient to invalidate the deed. 
It might possibly be a circumstance tending to show fraud or 
a predetermined combination to impose upon the grantors. 6 
It is no objection to a sheriff's deed that it was acknowledged 
in a court over which one of the grantees presided as judge. 7 
But a clerk of a court cannot take his own acknowledgment 
of a deed executed by him so as to make it operative as a deed 
admitted to record, against a subsequent purchaser for value 
from him. 8 



duties of an officer taking an ac- 
knowledgment seem to be at the 
same time judicial and ministerial. 
Judicial in that the officer has to 
determine upon the identity of par- 
ties, etc., and ministerial in that he 
has to give a certificate of the 
facts found. Regarding his duties 
as judicial, no officer may take an 
acknowledgment of a deed in which 
he is interested, for no one may be 
a judge in his own case; besides 
it would be an attempt to create ev- 
idence in one's own favor; an at- 
tempt, too, which must, in the ma- 
jority of cases, be altogether ir- 
responsible." 

6 Dussaume v. Burnett, 5 Iowa, 
95. 

7 Lewis v. Curry, 74 Mo. 49. 

8 Davis v. Beazley, 75 Va. 491. 
But in Kentucky, where only the 
county clerk and his deputies are 
authorized to take acknowledg- 
ments of deeds, it is held that the 



clerk' may take the acknowledgment 
of a deed in which he is the gran- 
tee: Stevenson v. Brasher, 90 Ky. 
23, 13 S. W. 242. A statute provid- 
ing that in cases where the judge 
or clerk of the superior court, mis- 
taking their power, have probated 
deeds and have ordered them reg- 
istered, such probates shall be as 
valid as if taken before a proper 
officer having jurisdiction, does not 
cure the probate of a deed taken 
before a clerk, the grantee, who 
had jurisdiction of the subject mat- 
ter, in violation of a statute declar- 
ing that no clerk can act as such in 
reference to any estate or proceed- 
ing, if he or his wife is a party 
to any deed: Freeman v. Person, 
106 N. C. 251. It has been held 
that a clerk who is a subscribing 
witness to a deed is qualified to 
take the acknowledgment of the 
grantor: Tr en with v. Small wood, 
111 N. C. 132. It has also been 
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§ 477. Where the officer taking the acknowledgment is 
a trustee. — It is held that the interest a trustee has in the 
commission for his services is sufficient to disqualify him 
from taking the acknowledgment of a deed of trust. 9 In a 
case in Missouri, Judge Bliss refers to the authorities in which 
acknowledgments have been held invalid because taken by 
parties in interest, and says : "I have found no case where it 
was taken by a trustee; and perhaps there might be ground 
for holding that where the grantee was a mere naked trus- 
tee, the title, by the statute of uses, vesting at once in the 
beneficiary, the acknowledgment should be held to be valid. 
But the trustees to hold in pledge, with power of sale, stand in 
a very different relation. The objection to the party in interest 
is analogous to the one forbidding a judge to pass upon bis 
own case. Though the act may not be strictly judicial, it is of 
a judicial nature, and requires disinterested fidelity. We know 
that in practice this kind of trustee is always selected by the 
beneficiary; he is controlled by the beneficiary in fixing the 
time of the sale, and its proceeds come into his hands. There 
is such an interest that, as to the requisites of the deed itself, 
he should be placed upon a level with the other parties, and be 
incapacitated from holding any official relation to its execu- 
tion." 1 The acknowledgment of a deed by one of a number 
of trustees empowered to act separately and in the alternative 



held that a notary who acts as the 
agent for both parties may attest 
the deed: Wardlaw v. Mayer, 77 
Ga. 620. 

9 Brown v. Moore, 38 Tex. 645; 
Dail v. Moore, 51 Mo. 589; Black 
v. Gregg, 58 Mo. 565; Rothschild 
v. Daugher, 85 Tex. 332, 16 L.R.A. 
719, 34 Am. St. Rep. 811; Bowden 
v. Parrish, 86 Va. 67, 19 Am. St. 
Rep. 873; Withers v. Baird, 7 
Watts, 227, 32 Am. Dec. 754. See, 
also, in this connection: Muense 
v. Harper, 70 Ark. 309, 67 S. W. 



869; Rnssell v. Bosworth, 106 III. 
App. 314; German American Bank 
v. Carondelet Real Estate Co.', 150 
Mo. 570, 51 S. W. 691; Lance v. 
Tainter, 137 N. C. 249, 49 S. E. 
211; Simmons v. Hewitt, (Tex.) 
87 S. W. 188; Hunton v. Wood, 
101 Va. 54, 43 S. E. 186. An agent 
of the beneficiaries is likewise dis- 
qualified: Sample v. Irwin, 45 Tex. 
467. 

1 See Stevens v. Hampton, 46 
Mo. 404, 407. 



852 



THE LAW OF DEEDS. 



[chap. XIX. 



— that is, if one was unable to act, another might act in his 
place — is void as to the trustee taking the acknowledgment. 
But the execution of the deed may be proven aliunde. 2 And 
if a married woman acknowledges before a person who holds 
a deed of trust from her a deed to his wife in satisfaction of 
the trust deed, it is void. 8 If the execution of a trust deed 
is otherwise duly proved, it is good between the parties and 
those claiming under them, notwithstanding that it was ac- 
knowledged before the trustee. 4 The fact that the person tak- 
ing the acknowledgment did not know at the time that he 



2 Darst v. Gale, 83 111. 136. In 
Gibson v. Norway Savings Bank, 
69 Me. 579, the question was raised 
that the treasurer of a savings 
bank could not take the acknowl- 
edgment of a grantor's deed to the 
bank. But the court did not decide 
the question, holding that there was 
no evidence that the officer was 
treasurer at the time the acknowl- 
edgment was taken. Says Virgin, 
J.: "It is urged that the plaintiff 
is not chargeable with the construc- 
tive notice derivable from a le- 
gally registered mortgage, for the 
alleged reason that the certifying 
justice at the date of the acknowl- 
edgment was treasurer of the 
bank. To be sure, a grantee can- 
not lawfully take the acknowledg- 
ment of his grantor: Beaman v. 
Whitney, 20 Me. 413. But the stat- 
ute does not in terms require an 
acknowledgment to be made be- 
fore a disinterested justice of the 
peace. And the authorities concur 
in declaring the act purely minis- 
terial, and in no wise judicial: 
Lynch v. Livingston, 6 N. Y. 422. 
But without passing upon the ques- 
tion whether an officer of a corpo- 
ration may take the acknowledg- 



ment of its grantor, but assuming 
that the legal conclusion contended 
for will follow, the objection can- 
not avail the plaintiff, for the rea- 
son that there is no evidence that 
the justice was treasurer at the 
date of his certificate. We there- 
fore perceived no legal obection to 
the mortgage or its registration." 
An acknowledgment may be taken 
by an officer of a corporation whose 
duty is to countersign and regis- 
ter its deeds: Sawyer v. Cox, 63 
111. 130. 

8 Jones v. Porter, 59 Miss. 628. 
And see Travenner v. Barrett, 21 
W. Va. 656. 

4 Bennett v. Shipley, 82 Mo. 448. 
See, also, Black v. Gregg, 58 Mo. 
565; Siemers v. Kleeburg, 56 Mo. 
196; Darst v. Gale, 83 111. 136. A 
deed was made to "L. Triplett, Jr." 
as trustee, and in the certificate of 
the notary taking the acknowledg- 
ment was described as "L. Triplett, 
Jr.", but the certificate was signed 
simply "L. Triplett, N. P." It was 
decided it did not appear that the 
notary was the same person as the 
trustee: Corey v. Moore, 86 Va. 
721, 11 S. E. Rep. 114. 
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was named as one of the trustees, does not make the acknowl- 
edgment valid even though he refused to accept the trust 
when he learned of having been named as trustee. 8 

§ 477a. Degree of interest. — While the rule is clear 
that a person who is directly interested in a deed cannot take 
the acknowledgment of it, it is difficult to say how far he may 
be remotely and indirectly interested and still not be disquali- 
fied. The fact that the officer is so related to the parties as 
to disqualify him from acting as a judge or juror in a case 
upon trial where they should be parties will not disqualify him 
from taking an acknowledgment of a deed. 6 Nor is an of- 
ficer disqualified, by reason of his relationship to the parties, 
from taking the acknowledgment of a deed from his father 
to his wife. 7 Where a mortgage is made to a married woman, 
the acknowledgment is not invalid because it is taken before 
her husband. 8 An acknowledgment may be taken by an of- 
ficer who is a nephew and attorney of a person interested in 
procuring the deed, where such interest consists merely in the 
presidency of a bank, which is the real party in interest, and 
in being a surety on an official bond of the grantor, against 
loss on which the bank has agreed to indemnify him, although 
such relationship would disqualify the officer under a statute 
from acting as judge. 9 The fact that the officer is a partner 
does not disqualify him. 1 If the signature of an officer of 
a corporation is not necessary to the validity of a deed, it is 
said he may take the acknowledgment. 2 A surety on a note 

5 Iron Belt etc Assn. v. Groves, v. Roberts, 9 Mont. 323, 23 Pac. 
96 Va. 138, 31 S. E. 23. Rep. 718. 

6 Lynch v. Livingston, 6 N. Y. 1 Brereton v. Bennett, 15 Col. 
422, 8 Barb. 463. 254, 25 Pac. Rep. 310. 

7 Remington Paper Co. v. 2 Sawyer v. Cox, 63 111. 130, 135. 
O'Dougherty, 81 N. Y. 474. The court said: "It is objected 

8 Kimball v. Johnson, 14 Wis. that the deed from the railroad 
674. But see, contra, Jones v. Por- company to appellee was not prop- 
ter, 59 Miss. 628. erly acknowledged. Appellant's 

9 First National Bank of Helena counsel has not suggested, nor can 
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has such an interest in a mortgage made principally to protect 
him, as to bar him from taking the acknowledgment of the 
mortgage. 8 So an officer cannot take his own acknowledg- 
ment where he is the grantor or mortgagor in a deed or mort- 
gage. 4 So, also, a grantee or mortgagee is barred from tak- 
ing the acknowledgment of a grantor or mortgagor. 5 The 
fact that the officer was an agent of the grantee in the trans- 
action of business does not invalidate a deed executed by hus- 
band and wife. 8 An attorney may take an affidavit to be used 
in the action in which he is attorney. 7 In most of the cases 
where this point has arisen, the question has been as to the 
effect to be given to the acknowledgment to enable the regis- 
tration of the deed to impart notice, but it would seem that 



we perceive how the company could 
have otherwise acknowledged the 
deed; nor do we see any force in 
the objection that Daggy took the 
acknowledgment and made the cer- 
tificate. He at most but attested 
the execution of the deed, and, like 
any other witness, could take the 
acknowledgment, if an officer au- 
thorized by law. We have no evi- 
dence that the by-laws of the com- 
pany require it to be attested by 
him as one of the steps necessary 
to the validity of the deed." In 
Wardlaw v. Mayer, 77 Ga. 620, 624, 
it is said: "Although Mr. Myer- 
hardt was the attorney at law of 
Mayer, Son & Co. (the mort- 
gagees), both before and after the 
execution of the mortgage, yet by 
express agi cement of the parties, 
he acted as the attorney of both in 
the preparation of that instrument, 
and his action in doing so was 
rather that of a clerk or notary, in 
reducing to writing the contract 
agreed upon between them, than of 
a lawyer advising the character and 



form of the security given for the 
debt by one to another; they ar- 
ranged this for themselves, and did 
not consult him or follow his ad- 
vice in the matter. His attestation 
to the deed as a notary public was 
ministerial, and not judicial, or 
quasi judicial in its character, and 
was a good and valid attestation, 
entitling the paper to record under 
the law." See, also, Bank of Ben- 
son v. Hove, 45 Minn. 40; National 
Bank of Fredericksburg v. Con- 
way, 1 Hughes, 73, 14 Nat. Bank. 
Reg. 513. 

8 Leonhard v. Flood, 68 Ark. 162, 
56 S. W. 781. 

4 Leftwich v. Richmond, 100 Va. 
164, 40 S. E. 65. 

5 Lee v. Murphy, 119 CaL 364, 
51 Pac. 549; Murray v. Tulare Ir- 
rigation Co., 120 Cal. 311, 49 Pac. 
563, 52 Pac. 586; Amick v. Wood- 
worth, 58 Ohio St. 86, 50 N. E. 
437. 

6 Nichols v. Howson, (Ark.) 126 
S. W. 830. 

7 Reavis v. Cowell, 56 Cal. 588. 
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where the acknowledgment is an essential part of the deed, 
as in cases of conveyances executed by a married woman, an 
acknowledgment taken by an agent or officer of the grantee 
would be as fatally defective as if taken by the grantee him- 
self. 9 It is said that where the officer taking the acknowledg- 
ment is related to the grantor, or is interested in the deed, the 
acknowledgment is not void, but voidable merely, and that, 
when attacked, the court will readily hear any evidence sup- 
porting the claim of undue advantage, fraud, or oppression 
arising from the fact of relationship or interest. 9 

e 

§ 477b. Acknowledgment before stockholder of corpo- 
ration. — The general principle that interest will disqualify 
is well recognized. When it comes to applying the rule to a 
stockholder of a corporation, while the decisions are not uni- 
form, the general rule undoubtedly is that a stockholder has 
an interest in the corporation sufficient to disqualify him from 
taking an acknowledgment to a conveyance to which the cor- 
poration is a party, and an acknowledgment so taken is void. 1 
Where it was sought to foreclose a mortgage on real estate 
which was the homestead of the moragagors, and the acknowl- 
edgment of the mortgage was taken before a notary public, — 
a stockholder in the mortgagee corporation, — the court held 
that the certificate of the notary stating that the mortgagors 



8 See Merced Bank v. Rosenthal, 
99 Cal. 47, where this is intimated, 
but not decided. 

9 Cooper v. Hamilton Perpetual 
Building and Loan Assn., 97 Tenn. 
285, 33 L.R.A. 338, 37 S. W. Rep. 
12. 

1 Wilson v. Griess, 64 Neb. 792, 
90 N. W. 866; Ogden Building & 
L. Assn. v. Mensch, 196 111. 554, 
63 N. E. 1049, 89 Am. St. Rep. 330; 
First National Bank v. Citizens 
State Bank, 11 Wyo. 32, 70 Pac. 
726, 100 Am. St Rep. 925; Boswell 



v. Bank, 16 Wyo. 161, 92 Pac 624, 
93 Pac. 661; Chadron Loan & B. 
Assn. v. O'Linn, 1 Neb. 1, 95 Mo. 
368; Workman's Mut. Aid Assn. 
v. Monroe, 53 S. W. 1029; Miles v. 
Kelley, 16 Tex. Civ. App. 147, 40 S. 
W. 599; Bexar Building & L. Assn. 
v. Heady, 21 Tex. Civ. App. 154, 50 
S. W. 1079, 57 S. W. 583; Winsted 
Sav. Bank & B. Assn. v. Spencer, 
26 Conn. 195; Hayes v. Southern 
Home Building & L. Assn., 124 
Ala. 663, 26 South, 527, 82 Am. 
St Rep. 216. 
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waived and relinquished their right of homestead in the prem- 
ises was void. "The notary public," said the court, "was a 
stockholder in the association to whom the debt intended to 
be secured by the mortgage was payable. He was financially 
interested in the collection of the indebtedness to the associa- 
tion in proportion the value of his shares of stock in the asso- 
ciation bore to its entire capital stock. He was directly finan- 
cially interested in the validity of the lien of the mortgage on 
the homestead estate of the mortgagors." 2 

§ 477c. Instances of application of this rule. — A nation- 
al bank holding for collection a note of another bank in which 
it was a large stockholder, renewed the note and embraced in 
the note so renewed, an amount of its own unsecured claim 
against the maker. For the purpose of securing the payment 
of this note, the bank took a mortgage upon the homestead of 
the maker executed by himself and wife. This mortgage was 
acknowledged before the assistant cashier of the bank who 
was one of its directors and stockholders. It was held that 
he was disqualified from taking such acknowledgment because 
he had a direct pecuniary interest in the transaction. For this 
reason, the court declared that both the acknowledgment and 
mortgage were void. 8 The court declared that it was not a 
question of degree or amount of interest but that if there was 
any beneficial interest in a pecuniary way that would accrue 
to the director and stockholder, he was disqualified from tak- 



8 Ogden Building & Loan Assn. 
v. Mensch, 196 111. 554, 63 N. E. 
1049, 89 Am. St. Rep. 330. 

• Wilson v. Griess, 64 Neb. 792, 
90 N. W. 866. "It is the estab- 
lished law of many of the states'' 
said the court "that where an offi- 
cer taking the acknowledgment of 
a mortgage has a direct pecuniary 
or beneficial interest in obtaining 



the same he is disqualified thereby, 
and the acknowledgment is void. 
This rule of law is commented 
upon and in fact acknowledged and 
approved by this court in Horbach 
v. Tyrrell, 48 Neb. 514, 37 L.R.A. 
434, 67 N. W. 485, and Havemeyer 
v. Dahn, 48 Neb. 536, 33 L.R.A. 
332, 67 N. W. 489, 58 Am. St Rep. 
706." 
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ing the acknowledgment. 3 * A managing agent and stock- 
holder in a building and loan association is disqualified from 
taking an acknowledgment of a mortgage to the association 
by reason of his pecuniary interest.* So is the secretary of 
such an association, who is also a stockholder, disqualified. 5 

§ 477d. Disqualification not dependent on statute. — 

The disqualification of a notary who is an officer and stock- 
holder in a corporation is not dependent on statute, but exists 
without respect to statutory regulation. 6 "It seems to be set- 
tled by a long line of decisions," said the court in one of these 
cases, "that an acknowledgment to an instrument taken by an 
officer who has a direct beneficial interest in the conveyance 
itself is void. The reason given in some of the cases is that 
the acknowledgment is a judicial or quasi judicial act, and 
comes within the rule that a person may not be a judge in 
his own case, or one in which he has a beneficial interest. In 
others, the reason of disqualification, and which we conceive 
to be the better reason, is that it would be against public pol- 
icy to permit a grantee, mortgagee or trustee, or other person 
beneficially interested in the transaction to take an acknowl- 
edgment to an instrument in which he is named as a party, or 
has a beneficial interest. The object of the law is to prevent 
the perpetration of fraud, and the policy of the law seems to 
be that the officer taking the acknowledgment must not be in 
such relationship to the grantee that there shall exist any temp- 
tation for the officer to do aught but his duty impartially. 
Whilst, strictly speaking, a stockholder has no independent 
interest in the corporate property, as such, nevertheless his 
shares of stock entitle him to such aliquot part of the corpor- 

8a Wilson v. Griess, supra. Heady, 21 Tex. Ciy. App. 154, 50 

* Miles v. Kelley, 16 Tex. Civ. S. W. 1079, 57 S. W. 583. 
App. 147, 40 S. W. 599. See to same 8 Kothe v. Krag-Reynolds Co., 20 

effect, Association v. Monroe (Tex. Ind. App. 293, 50 N. E. 594. In 

Civ. App.) 53 S. W. 1029. this case the authorities are col- 

B Bexar Building & Loan Assn. v. lected and reviewed. 
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ate property as his number of shares bears to the whole capi- 
tal stock. If the corporate property is enhanced in value, the 
result is a corresponding increase in the value of its shares 
of stock, and vice versa in case of loss. It seems to us logi- 
cal and a necessary conclusion that a stockholder in a corpora- 
tion has a beneficial interest in the corporation, depending on 
the number and value of the shares of stock held by him. 
The amount of the beneficial interest cannot be made a rule 
of law in determining whether a person is disqualified from 
acting as a notary in any given case." 7 The language quoted 
clearly and forcibly expresses the grounds on which these de- 
cisions are based. 8 But it is held that in the case of a purely 
eleemosynary institution, where a corporator's sole beneficial 
interest consists in the right to a small daily stipend for at- 



7 Chadron Loan & Bldg. Assn. v. 
O'Linn, 1 Neb. (Unoff.) 1, 95 N. 
W. 368. 

8 It was said by Mr. Justice 
Sharpe: "Because of the probative 
force so accorded to the certifi- 
cate, as well as the usually im- 
portant consequences of the con- 
veyance itself, public policy for- 
bids that the act of taking and cer- 
tifying the acknowledgment shall 
not be exercised by an officer who 
is financially interested in the con- 
veyance: Devlin on Deeds, § 476; 
Smith v. Clark, 100 Iowa, 605, 69 
N. W. 1011; Miles v. Kelley, 16 
Tex. Civ. App. 147; Amick v. 
Woodworth, 58 Ohio St 86, 50 N. 
E. 437. Such is the doctrine in re- 
spect of ordinary conveyances, and 
the reason is more cogent for its 
application when $he separate ex- 
amination of the wife is to be tak- 
en upon the alienation of the 
homestead, since by the statute the 
examination and acknowledgment 



are necessary to the operation of 
the conveyance and are essentials 
which no attestation or other form 
of acknowledgment can supply. 
. . . The acknowledgment in 
question was taken by a notary who 
was a stockholder in the mortgagee 
association, and as such, under the 
plan of the association, he was en- 
titled to participate in the profits 
arising from loans and from other 
sources. He had, therefore, a sub- 
stantial interest in upholding the at- 
tempted mortgage security which 
disqualified him to conduct or certi- 
fy the separate examination and ac- 
knowledgment of Mrs. Hayes" : 
Hays v. Southern Home etc Assn., 
124 Ala. 663, 26 South, 527, 82 Am. 
St. Rep. 216. An acknowledgment 
cannot be taken by an officer who 
is a party to the deed or in which 
he has an interest: Cooper v. 
Hamilton, 97 Tenn. 285, 33 L.R.A. 
338. See the note to this case in 
56 Am. St Rep. 795. 
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tendance of the meetings of the board, he is not disqualified 
from taking the acknowledgment of a deed by which the in- 
stitution receives title to land. 9 Statutes have been passed in 
some of the states validating acknowledgments, void, because 
taken before a stockholder of a corporation that was a party 
to the instrument. The constitutionality of these statutes is 
discussed in a subsequent section. 1 

§ 477e. Collateral attack. — While an acknowledgment 
so taken may be void, yet the validity of the deed cannot be 
collaterally attacked. "The deed was not void on its face," 
said the court, "but only because of extrinsic facts resting on 
parol. These extrinsic facts did not involve any matters for 
which the execution of the paper could be assailed collateral- 
ly, as a mere incident to a proceeding for a purpose other than 
the cancellation of the instrument. In such case the infirmities 
inhering in the execution of the mortgage can be shown only 
upon a direct attack on its validity, by which is intended some 
proceeding begun and prosecuted for the express purpose of 
having the conveyance adjudged void and canceled, — as, for 
instance, a bill in chancery, setting up the facts as to the no- 
tary's incapacity, and praying that the alleged deed be de- 
creed to be surrendered up and canceled, etc., and until can- 
cellation is decreed in such or other direct proceedings, the 
conveyance will be treated by all courts as valid and effica- 
cious." 2 Of course, a direct attack would also be made, when 
in a suit of foreclosure, the validity of the conveyance on ac- 
count of the acknowledgment, should be assailed. These cases 
apply where the acknowledgment is a part of the deed, as 
where the acknowledgment of a married woman is taken in 
states where such an acknowledgment is an essential part of 
the deed, or where a homestead is conveyed or mortgaged, 

9 Nicholson v. Gloucester Chari- 2 Monroe v, Arthur, 126 Ala. 362, 
ty School, 93 Va. 101, 24 S. E. 899. 28 South, 476, 85 Am. St Rep. 
i See § 547 f. post 36. 
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and the statute makes a proper acknowledgment requisite to 
its validity. Such an acknowledgment may have the effect of 
an attestation of the grantor's signature. 8 A mortgagor can- 
not maintain an action of ejectment against the purchaser at 
a foreclosure sale based upon a mortgage the acknowledgment 
to which was taken by a stockholder. 4 A direct attack is 
made by a bill in equity to determine claims to real estate and 
to quiet title, alleging the invalidity of the mortgage which 
forms the basis of the claim of the defendant. If the ac- 
knowledgment of such mortgage was taken by an officer who 
was a stockholder of the mortgagee, the mortgage will not 
be enforced on a cross bill filed by defendant. 5 

§ 47 7f. Contrary view — Stockholder not disqualified. — 

But the rule that an officer of a corporation is not disqualified 
from taking an acknowledgment of a conveyance to a corpora- 
tion in which he is a stockholder is not universally accepted. 
It was said in one case that the practice was to be reprehended 
but this did not affect the validity of his act. 6 In Ohio the 
statute provides : "No banker, broker, cashier, director, teller, 
or clerk of any bank, banker or broker, or other person hold- 
ing any official relation to any bank, banker or broker, shall 
be competent to act as notary public in any matter to which 
said bank, banker, or broker is in any way interested." 7 The 
witnesses who attested the signature of the mortgagor to a 
mortgage made to a corporation, and the notary public who 
took his acknowledgment, were stockholders in such corpora- 
tion. The court held that the taking and certification of the 
acknowledgment were ministerial and not judicial acts, and 
that the mortgage could not be impeached in the absence of 

8 Maddox v. Wood, 151 Ala. 157, 5 Jenkins v. Jonas Schwab Co., 
43 South, 968. 138 A la. 664, 35 So. 649. 

4 National Building & L. Assn. v. . 6 Kenne ^ J- Sewn > Building & 
v „ Sav. Assn. (Tenn. Ct. App.). 57 

Cunningham, 130 Ala. 539, 30 So. 5. W. 388. 

336. *Rev. Stat Ohio, 1892, § 11L 
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fraud and undue influence. The court also placed its decision 
on the ground that the legislature, by the provision above 
quoted, intended to disqualify or limit the authority of a no- 
tary public to act in his official capacity only to the cases men- 
tioned in the statute, and that if it had been the policy and 
purpose of the legislature to prohibit a stockholder of a cor- 
poration from acting as a notary public in the taking and cer- 
tifying of an acknowledgment to an instrument in which such 
corporation was interested, it would have so provided. "In 
the absence of any statutory inhibition," said the court, "the 
disqualification of the notary to act will not be presumed." 8 

§ 477g. Reasoning that taking acknowledgment is 
ministerial act. — On the ground that the taking of an ac- 
knowledgment is a ministerial act, and may be performed by 
any person who is officially qualified to act as a notary, the 
reasoning of some courts leads to the conclusion that a stock- 
holder may take the acknowledgment of a mortgage to a cor- 
poration. 9 In a case where it was determnied that the mere 
fact that an acknowledgment of a deed of trust to a corpora- 
tion was taken by one of its stockholders, did not invalidate 
the instrument, the court said: "We think the true rule is 
that, while acknowledgments taken before officers who are re- 
lated to either party or interested in the instruments are con- 
trary to public policy, and by no means to be encouraged, and 
while the practice which has become so prevalent should be 
discountenanced and discontinued, still such acknowledgments 
are not absolutely invalid and void because of such interest 
or relationship, without more. Where there is no imputation 
or charge of improper conduct or bad faith or undue advan- 
tage arising out of such interest or relationship, the mere fact 
that the acknowledgment was taken before such officer would 

8 Read v. Toledo Loan Co., 68 9 Keene Guaranty Sav. Bank v. 
Ohio St. 280, 62 L.R.A. 790, 67 Lawrence, 32 Wash. 572, 73 Pac 
N. E. 29, 96 Am. St Rep. 663. 680. 
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not vitiate the instrument, or render it void, when it was 
otherwise free from objection and criticism. It is certainly im- 
proper and bad policy for a judge to preside or act in any case 
in which he is a party or interested, or in which he is related 
to the parties who are interested; but the fact that a judicial 
officer does so act in such case does not render the proceedings 
or judgments void, or make either a nullity." 1 A deputy 
sheriff, who is also a notary, is not disqualified from taking 
the acknowledgment of a deed of foreclosure made by him as 
a trustee under a deed of trust. 8 But if an officer places his 
name on the face of the instrument as the avowed agent of 
one of the parties to it, the rule of interest applies, and he is 
disqualified. 3 

§ 477h. Officer who is not stockholder not disqualified. 

— The reason that an officer who is also a stockholder 
in a corporation is disqualified from taking an acknowledg- 
ment of a conveyance to such corporation is based upon the 
principle that he has a pecuniary interest in the conveyance. 
If he has no such pecuniary interest, the principle, naturally, 
does not apply. Hence if the officer taking the acknowledg- 



1 Cooper v. Hamilton Perpetual 
Building and Loan Assn., 97 Tenn. 
285, 33 L.R.A. 338, 37 S. W. 12, 
56 Am. St. Rep. 795. 

2 Ewing v. Vannewitz, 8 Mo. 
App. 602w 

8 Sample v. Irwin, 45 Tex. 567. 
The acknowledgment of a mort- 
gagor may be taken by his agent 
to procure the loan: Penn v. Gar- 
vin, 56 Ark. 511. An acknowledg- 
ment of a husband and wife is 
not invalid because taken before an 
officer who is also attorney for one 
or both of them: Bierer v. Fretz, 
32 Kan. 329. A partner who has 



no interest in a chattel mortgage 
may take the acknowledgment of 
the mortgagee: Brereton v. Ben- 
nett, 15 Colo. 254. The fact that 
the officer who took the acknowl- 
edgment of the deed of a married 
woman is the attorney and nephew 
of a person interested in procur- 
ing the deed, does not invalidate 
the acknowledgment: First Nat. 
Bank v. Roberts, 9 Mont 233. But 
the acknowledgment of a married 
woman will be void, if taken be- 
fore the husband of the grantee, 
who procured its execution: Jones 
v. Porter, 59 Miss. 628. 
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ment is an officer merely and not a stockholder, he is not dis- 
qualified from taking the acknowledgment. 4 It is said in 
the majority opinion of the Supreme Court of Nebraska: 
"We have not been cited to any authority, nor have we been 
able to find one, which lays down, or attempts to lay down, 
any rule which will afford in all cases a safe test for determin- 
ing whether an officer is disqualified by reason of his relation- 
ship or interest from taking an acknowledgment in any par- 
ticular case. Whether such disqualification exists in any case 
must be determined from the peculiar facts and circumstances 
of that case. No statute exists in this state which prescribes 
what relationship or interest of an officer shall disqualify him 
from taking an acknowledgment in any given case, but it 
would seem that, on grounds of public policy, an officer would 
be disqualified from taking an acknowledgment whose direct 
and beneficial interest would be subserved in having the con- 
veyance made which he acknowledged ; and perhaps it may be 
said as a very general proposition, that an officer who is a party 
to a conveyance, or interested therein, is disqualified from tak- 
ing the acknowledgment of the grantor We reach 

the conclusion that a notary public is not disqualified from 
taking an acknowledgment of a mortgage made to a corpora- 
tion of which he is secretary and treasurer, it not appearing 
that he was a stockholder in such corporation, or otherwise 
beneficially interested in having the conveyance made." 5 This 
principle has been applied in holding that a bank cashier who 
is not a stockholder, is not disqualified from taking the ac- 

4 Horbach v. Tyrrell, 48 Neb. 514, 850; Banking House of A. Castet- 

37 L.R.A. 434, 67 N. W. 485; Bank ter v. Stewart, 70 Neb. 815, 98 

of Woodland v. Oberhaus, 125 Cal. N. W. 34; Ogden Building & Loan 

320, 57 Pac. 1070; Bardsley v. Ger- Assn. v. Mensch, 196 111. 554, 63 N. 

man-American Bank, 113 Iowa, 216, E. 1049, 89 Am. St. Rep. 330. 

84 N. W. 1041 ; Florida Sav. Bank 6 Horbach v. Tyrrell, 48 Neb. 514, 

v. Rivers, 36 Fla. 577, 18 South. 37 L.R.A. 434, 67 N. W. 485. 
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knowledgment of a conveyance to the bank. 6 Nor is a vice 
president of the bank disqualified. 7 

§ 477L Registration as giving notice. — Assuming that 
an acknowledgment is taken before an officer who is a stock- 
holder in a corporation that is a party to the instrument and 
that it is placed on record, what effect has it in giving con- 
structive notice to subsequent purchasers and incumbrancers? 
The authorities are not agreed upon this proposition. It is 
held, on the one hand, that, where, upon the face of the con- 
veyance, the interest of the officer taking the acknowledg- 
ment does not appear upon the face of the instrument, notice 
is given by its registration. 8 On the other hand, decisions 



6 Bank of Woodland v. Ober- 
haus, 125 Cal. 320, 57 Pac. 1070; 
Banking House of A. Castetter v. 
Stewart, 70 Neb. 815, 98 N. W. 
34. 

7 Florida Sav. Bank v. Rivers, 36 
Fla. 577, 18 South, 850. 

8 Ogden Building & L. Assn. v. 
Mensch, 196 111. 554, 89 Am. St. 
Rep. 330, 63 N. E. 1049; Ardmore 
National Bank v. Briggs, 20 Okla. 
427, 23 L.R.A.(N.S.) 1074, 94 Pac 
533; Boswell v. First National 
Bank, 16 Wyo. 161, 92 Pac. 624, 
93 Pac. 661 ; Kee v. Ewing, 17 Okla. 
410, 87 Pac. 297. This question 
has been elaborately discussed in 
a recent case in Oklahoma, where 
the various authorities are reviewed 
at length: Ardmore National Bank 
v. Briggs Mach. & S. Co., 20 Okla. 
427, 23 L.R.A.(N.S.) 1074, 94 Pac 
533. In that case (Ardmore Na- 
tional Bank v. Briggs etc., 20 Okla. 
427, 23 L.R.A.(N.S.) 1074, 94 Pac 
533.) Mr. Justice Kane, in deliv- 
ering the opinion of the court, said : 
"On the question of the illegality 



of the acknowledgment to the deed 
of trust, we are of the opinion that 
the acknowledgment of a deed of 
trust executed by a corporation 
grantor to secure payment of cer- 
tain promissory notes is a minis- 
terial act. Where such an instru- 
ment is acknowledged before a no- 
tary public who was at the time a 
director and treasurer of the gran- 
tor corporation, and also indebted 
for unpaid subscriptions to its 
stock, which !acts were known to 
the grantor, bit there was nothing 
on the face of the instrument or 
acknowledgment indicating such re- 
lationship, the creed of trust was 
entitled to registration, and the reg- 
istry thereof was notice to subse- 
quent purchasers, encumbrancers, 
or lienors. The correct rule is laid 
down in National Bank v. Conway, 
1 Hughes, 37 Fed. Cas. No. 10,037 
where it is held that, where the 
acknowledgment is regular and fair 
on its face, no hidden interest of 
the notary can be proved to im- 
peach its validity. It is against the 
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can be found in which a contrary rule is announced, that is, 
that the registration of a deed or conveyance, the acknowl- 
edgment of which was taken before an officer of a corporation, 



policy of recording acts to hold an 
acknowledgment void because of 
the secret interest of an officer tak- 
ing and certifying it. The effect 
should be to prevent rather than 
allow hidden defects in the evi- 
dence of public records. The same 
question was involved in Morrow 
v. Cole, 58 N. J. Eq. 203, 42 Atl. 
673. In this case (Morrow v. 
Cole) the chancellor, in his opin- 
ion, says: Tt is held in a number 
of cases that, if it appear on the 
face of the deed that the officer is 
either a party thereto, or a cestui 
que trust named therein, the ac- 
knowledgment is void and the rec- 
ord not notice: Wilson v. Traer, 
20 Iowa, 231; Bowden v. Parrish, 
86 Va. 68, 19 Am. St Rep. 873, 9 
S. K 616; Wasson v. Connor, 54 
Miss. 351. Some dicta go further, 
and assert that the interest of the 
acknowledging officer, whether it 
appear upon the face of the deed 
or not, will render the acknowl- 
edgment a nullity: Groesbeck v. 
Seeley, 13 Mich. 345; Wills v. 
Woods, 28 Kan. 411. These dicta 
c-annot be supported. Aside from 
the case of a married woman, as 
to which it is not necessary to ex- 
press an opinion, it appears to me 
irery plain that if the interest does 
not appear on the face of the deed 
the record is notice. The com- 
plainant's contention is that the of- 
ficer who takes an acknowledgment 
performs a judicial act, and that, as 
no man can be judge in his own 
case, such act if done by one 
Deeds. Vol. 1.— 55 



interested, is void. This con- 
tention is unsound. The act is no 
more judicial than ministerial. A 
judicial act ordinarily has refer- 
ence to some controversy. There 
is nothing suggestive of controver- 
sy in an acknowledgment. It is 
said that the officer must be satis- 
fied that the person who appears 
before him is the grantor, and that 
his determination that he is, is a 
judicial act. But the duty of iden- 
tifying people, of being satisfied 
that they are what they claim to 
be, is discharged by all sorts of ad- 
ministrative officers, — for example, 
by a treasurer who pays out mon- 
ey, — and not only by officials, but 
at times by every member of the 
community. It may as well be 
predicated of the act, then, that it 
is ministerial as that it is judicial: 
Nothing else that the officer does 
has even the semblance of judicial 
action. He makes known the con- 
tents of the paper, he hears the 
grantor say that he signs it as his 
voluntary act and deed; and then 
he makes a written certificate of 
the facts. If the act of the officer 
is not judicial, the doing of it is 
not adjudging one's own case. If 
the grantor takes his own acknowl- 
edgment, it is of no effect, because 
it is obviously contrary to the pro- 
visions of our statute on the sub- 
ject. If the grantee takes the 
grantor's acknowledgment, it can- 
not be said, perhaps, that any ex- 
press provision of the statute is vio- 
lated, but the act nevertheless is 
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will be inoperative as notice to subsequent purchasers and 
lien holders. Thus, in the case of a chattel mortgage executed 
by a corporation, and acknowledged before an officer, who 



void, not because we have here an 
instance of a judge deciding his 
own case, but because the same 
public ploicy which prevents an in- 
terested judge from acting will 
(with certain reservations) pre- 
vent an interested master or com- 
missioner. The distinction is im- 
portant in this respect. The deci- 
sions of judges should always be 
above suspicion. To insure this re- 
sult, the judges themselves should 
be absolutely free from the bias of 
self-interest, and the rule of public 
policy should be rigidly enforced. 
To apply it as rigidly to the case 
of commissioners, whose public 
functions are so different, would 
work little benefit, and would lead 
to results antagonistic to the policy 
of the registry laws. It may be 
safely asserted that it would be 
much more injurious to public in- 
terests to hold that extraneous 
proof of an undisclosed or secret 
interest (almost always slight) 
would avoid acknowledgments, and 
thus render the record of convey- 
ances unreliable, than it would be 
to hold the contrary. . . . Both 
reason and authority concur in de- 
claring, where the interest of the 
acknowledging officer does not ap- 
pear on the face of the deed, that 
the acknowledgment is not void, 
and that the registry of the deed 
is notice: In Wells v. Wright, 12 
N. J. L. 132, Marsh v. Mitchell, 26 
N. J. Eq. 497, affirmed in 27 N. J. 
Eq. 631, and Homeopathic Mut. L. 
Ins. Co. v. Marshall, 32 N. J. Eq. 



110, the question related to the ef- 
fect to be given to the declarations 
contained in the acknowledgment 
of a married woman, — how far they 
were disputable. In the last of 
these cases, Chancellor Runyon, 
dissenting, in a measure, from the 
view expressed in the previous 
cases, was of opinion that the act 
of the officer in ascertaining wheth- 
er the married woman executed the 
coijjjfyance of her own free will, 
without threats and coercion, was 
a judicial act. Perhaps with more 
accuracy it might be designated 
quasi judicial: Hitz v. Jenks, 123 
U. S. 302, 31 L. ed. 158, 8 Sup. Ct. 
Rep. 143. Whether judicial or not, 
it is manifest that these decisions 
do not touch the present case. They 
do not deal with the question of 
notice. I think the registry of the 
mortgage was notice, and that 
therefore it is a lien prior to the 
judgment Another case (Read v. 
Toledo Loan Co., 68 Ohio St. 280, 
62 L.R.A. 790, 96 Am. St. Rep. 
663, 67 N. E. 729) to the same ef- 
fect is probably more in point In 
the Ohio case the mortgage was 
witnessed by two stockholders of 
the corporation grantee, and ac- 
knowledged before a notary pub- 
lic, also a stockholder of the gran- 
tee corporation. ... In the 
case of Cooper v. Hamilton Perpet- 
ual Bldg. & L. Assn., 97 Tenn. 285, 
33 L.R.A. 338, 56 Am. St Rep. 
795, 37 S. W. 12, the court says: 
'There is quite a conflict of au- 
thority and diversity of holding in 
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was also, at the time, one of the stockholders of the corpora- 
tion, it was decided that constructive notice was not given by 
the registration of the instrument so as to bind subsequent 
judgment creditors. 9 Likewise in Indiana the court held that 
a chattel mortgage must be acknowledged to entitle it to 
recordation, and that the recordation of such a mortgage with 
an acknowledgment void because taken before an officer 
of a corporation was not notice to subsequent lien hold- 
ers who had no actual notice. 1 The court in an extended 
opinion commented upon many cases and concluded its opin- 
ion by saying: "A review of the authorities we have cited, 
and many others that we have examined, must logically and 
clearly lead to the conclusion that an officer of a corporation, 
who is materially, directly and beneficially interested in the 
execution of a mortgage or other instrument which inures 
to the benefit of such corporation, and hence to his benefit, as 
in this case, is incompetent to take and certify the acknowledg- 



the different states upon the ques- 
tion of whether the act of taking 
an acknowledgment to a deed or 
other instrument is a ministerial or 
judicial act. It has been held to be 
a ministerial act in the United 
States courts and in the courts of 
Arkansas, Georgia, Illinois, Ken- 
tucky, Maine, Massachusetts, Min- 
nesota, New Hampshire, New York, 
Maryland, and Ohio. In these 
states it is held that an officer may 
take acknowledgment though re- 
lated, or interested, or a party.' 
The court continued to say: 'The 
case of Leonard v. Flood, 68 
Ark. 162, 56 S. W. 781, is quite 
distinguishable from the case at 
bar. In the Flood Case, the no- 
tary taking the acknowledgment 
was a surety on the note secured 
by the mortgage he acknowledged. 



In such a case, the interest of the 
notary is proximate and obvious, 
whereas, in the case at bar, the in- 
terest of the notary, if interest be 
had, was remote and speculative. 
Besides, the Flood Case as authori- 
ty on this point is considerably 
weakened by a strong dissenting 
opinion by Mr. Chief Justice Bunn, 
who, after a review of the au- 
thorities, says: 'The only case I 
have been able to find which defi- 
nitely carries the rule beyond the 
parties to the instrument is Wilson 
v. Traer, 20 Iowa, 231, and that has 
little or no support, even from the 
authorities cited/" 

» Smith v. Clark, 100 Iowa, 605, 
69 N. W. 1011. 

1 Kothe v. Krag-Reynolds Co., 20 
Ind. App. 293, 50 N. E. 594. 
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ment thereof, and the recordation of it is not constructive 
notice to subsequent innocent lien holders. The authorities so 
hold. It is in the interest of public policy and fair dealing, 
and such acts are prohibited by the express language of the 
statute." a 

§ 477j. Comments. — There should not be much difficul- 
ty in determining the law on this subject. Generally speak- 
ing, an acknowledgment is not essential to the validity of a 
deed. The purpose of the acknowledgment is to afford proper 
proof of its due execution by the maker, so as to enable it 
to be recorded. In such a case, if the acknowledgment should 
prove defective, the validity of the conveyance itself would 
not be affected. In other cases, the acknowledgment is an in- 
tegral part of the instrument, as in many states, in the case 
of the alienation or mortgaging of homesteads, and also, 
where the law has not been changed by statute, in the case 
of deeds made by married women. In such cases, as a proper 
and legal acknowledgment is an integral part of the con- 
veyance, it follows that if the acknowledgment is invalid, the 
deed is, also. But when such an instrument is placed on record, 
and the question arises whether or not it imparts constructive 
notice, the rights of third persons must be considered. If 
there is nothing on the face of the instrument to show the 
invalidity of the acknowledgment public policy demands that 
the public, relying upon the faith of the record, should be 
protected against hidden defects. If reliance could not thus 



8 Kothe v. Krag-Reynolds Co., 30 
Ind. App. 393, 50 N. E. 594, per 
Mr. Justice Wiley. Such an ac- 
knowledgment it is held is in- 
valid and the record of the instru- 
ment gives no notice: Betts-Evans 
Trading Co. v. Bass, 2 Ga. App. 718, 
59 S. E. 8. Parol evidence cannot 
destroy the effect of the record by 



showing that the officer taking the 
acknowledgment possessed an in- 
terest in the subject matter which 
the deed and its certificate of ac- 
knowledgment did not disclose: 
Titus v. Johnson, 50 Tex. 224. But 
see Wilson v. Traer, 20 Iowa, 231, 
contra. 
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be placed upon the record, as it appears to be, and if a defect 
of this character could be urged to defeat the title of an in- 
nocent purchaser, or incumbrancer, the record would be use- 
less. The rule, therefore, ought to be that the registration of 
such a deed, fair upon its face, operate as constructive notice 
to the protection of bona fide purchasers. 

§ 478. Effect of taking acknowledgment by party. — 
The fact that an acknowledgment is taken by a party to the con- 
veyance does not invalidate the deed. It is good between the 
parties, and those who have actual notice of its existence. 8 But 
such a deed is not properly acknowledged, and this may af- 
fect its right to registration. A deed must be properly ac- 
knowledged before it is entitled to be recorded, and if not so 
acknowledged the fact that it may be spread upon the records, 
is not sufficient to charge subsequent purchasers with construc- 
tive notice. 4 Upon the question of the acknowledgment as 
affecting the right of record, and the extent to which a deed 
acknowledged before a party to it is, when recorded, con- 
structive notice, the Supreme Court of Missouri lays down 
the following as a reasonable rule: "When the recorded in- 
strument shows upon its face that the acknowledgment was 
taken by a party, or party in interest, it is improperly recorded, 
and is no constructive notice ; but when it is fair upon its face, 
it is the duty of the register to receive and record it, and its 
record operates as notice, notwithstanding there may be some 
hidden defect." 6 



8 Beaman v. Whitney, 20 Me. 
413; Hogans v. Carruth, 18 Fla. 
587; Dussaume v. Burnett, 5 Iowa, 
103; Stevens v. Hampton, 46 Mo. 
404, 408, 10 Am. Law Reg. (N. S.) 
107; Caldwell v. Head, 17 Mo. 561; 
Cooley v. Rankin, 11 Mo. 647; 
Hainey v. Alberry, 73 Mo. 427; 
Black v. Gregg, 58 Mo. 565. 



4 Lessee of Schutz v. Moore, 1 
McLean, 520; Stevens v. Hampton, 
46 Mo. 404; Hastings v. Vaughn, 5 
Cal. 315; Dussaume v. Burnett, 5 
Iowa, 95; Barney v. Sutton, 2 
Watts, 31; Johns v. Scott, 5 Md. 
81. 

5 Stevens v. Hampton, 46 Mo. 
404, 408. 
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§ 478a. Acknowledgment of one grantor taken by an- 
other grantor. — The reason which disqualifies a grantee 
from taking an acknowledgment, does not exist where an ac- 
knowledgment of a number of grantors is taken by a notary 
public who is also one of the grantors. 6 Mr. Justice Hall, in 
delivering the opinion of the court, said : "It certainly is the 
law that an acknowledgment taken before a grantee, or one 
standing in the position of a beneficiary under a conveyance or 
other written instrument, is void, and does not entitle an in- 
strument so acknowledged to be recorded. 7 In support of this 
doctrine many cases might be cited from other jurisdictions. 
In some of them the rule is stated broadly that an acknowl- 
edgment may not be taken before a party to the instrument; 
but an examination of the cases discloses that in every case 
where an acknowledgment has been held void, because taken 
before a party to the instrument, the officer taking such 
acknowledgment was either a grantee or agent of the grantee 
in the instrument, or took some benefit under the instrument. 
We have been unable to find, after diligent search, involving 
the examination of many cases, a single case where it has 
been held that an acknowledgment by grantors taken before 
a grantor is void. No reason occurs to us why such an ac- 
knowledgment should be held void; and the reason assigned 
in the cases for holding an acknowledgment taken before a 
grantee void does not exist in such case: In Murray v. Tulare 
Irr. Co. 8 it was held that an acknowledgment taken before 
one of several grantees, where each grantee took a separate 
interest in the land conveyed, was good as to all the grantees 
save the one taking the acknowledgment. In the case at har, 
the consenting stockholder who took the acknowledgment of 



e Greve v. Echo Oil Company, 8 
Cal. App. 275. 

7 Citing, Lee v. Murphy, 119 Cal. 
365, 51 Pac. 549, 955; Merced Bank 
v. Rosenthal, 99 Cal. 39, 31 Pac. 
849, 33 Pac. 732; Murray v. Tulare 



Irr. Co., 120 Cal. 311, 49 Pac. 563, 
52 Pac. 586. 

8 Murray v. Tulare Irr. Co., 
120 Cal. 311, 49 Pac. 563, 52 Pac. 
586. 
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the other stockholders, held but one-ninth of the stock. The 
consent of the other eight* stockholders was sufficient to vali- 
date the conveyance without his joining therein at all. He 
took no beneficial interest under the conveyance, and there- 
fore his act does not transgress the rule laid down in the ad- 
judicated cases." 9 A person who owns an interest in a tract 
of land is not disqualified from taking the acknowledgment 
of a deed which conveys to another a separate and distinct in- 
terest in the land. 1 

§ 479. Length of acquaintance with person making ac- 
knowledgment. — The officer taking the acknowledgment 
is required to certify that the person executing the instrument 
is known to him. But the question of acquaintance is one to 
be determined solely by the officer's conscience. Where the 
person named as grantor actually executed the deed, the 
only question is whether the officer was justified in certify- 
ing to the identity. If the party who makes the acknowledg- 
ment is introduced to the officer by a mutual acquaintance, 
the introduction, if it satisfies the conscience of the officer, 
and if there is no impersonation or element of falsity, is suf- 
ficient to authorize him to take and certify the acknowledg- 
ment. 2 It is said by Cardozo, J. : "The statute requires that 



9 Greve v. Echo Oil Company, 8 
Cal. App. 275. 

1 Dussaume v. Burnett, 5 Iowa, 
95. 

2 Wood v. Bach, 54 Barb. 134; 
Neppell v. Hammond, 4 Col. 211; 
Wyllis v. Haun, 47 Iowa, 614; Rex- 
ford v. Rexford, 7 Lans. 6. But 
see Hatton v. Holmes, 97 Cal. 208, 
31 Pac. 1131. And see Watson v. 
Campbell, 28 Barb. 422; Jones v. 
Bach, 48 Barb. 568. In the latter 
case it was held that a mere intro- 
duction at the time is not sufficient 
to enable an officer to say that he 



knows the person who makes the 
acknowledgment; and that where 
the officer had no previous knowl- 
edge of the party, it was necessary 
for him to take satisfactory evi- 
dence under the solemnity of an 
oath of the identity of such person. 
But it was decided in the same case 
under the name of Wood v. Bach, 
54 Barb. 143, that a mere introduc- 
tion was sufficient, and the decision 
made in the case of Jones v. Bach 
was overruled. An acknowledg- 
ment is defective when made by 
several persons some of whom are 
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an officer taking an acknowledgment shall know, or have sat- 
isfactory evidence that the person making such acknowledg- 
ment is the individual described in and who executed the con- 
veyance ; but it nowhere prescribes either how such knowledge 
shall have been acquired, nor that it must have existed for 
any definite period of time. That being so, who shall fix a 
rule by which it shall be determined whether the commissioner 
was justified either by the length of his acquaintance, or the 
method of forming it, in certifying that he knew the party? 
Must it not necessarily be a question for the conscience of the 
officer taking the acknowledgment, and is not that just where 
the statute meant to leave it, if there was anything at all upon 
which the officer's conscience could be called upon to act? As 
no specific period of prior acquaintance is fixed by the statute, 
who shall say that one month would not be sufficient, if the 
officer taking the acknowledgment so regarded it? And if 
one month, why not an hour, or the moment at which the 
acknowledgment is taken? It is clear that the right to take 
the acknowledgment does not depend upon the length of the 
officer's acquaintance with the person. Is that right depend- 
ent on the manner in which the officer's knowledge is acquired? 
The statute does not say so. The means through which the 
officer obtains knowledge of the person's identity are not ma- 
terial. One officer might consider a person known to him 
through a method that another might entirely reject. But 
in this case the usual means of knowledge were acted on, and 
received by the officer as sufficient. Knowledge of persons 
and their identity is most frequently acquired by introduction 
through mutual friends, and, when such introduction has taken 
place, the parties certainly know each other. Every day, men 
in social life, thus become known to each other, and I never 
heard that such an introduction was not sufficient, or that any 
length of time after it must elapse to justify a statement or 

unknown to the notary, although Treadwell v. Sackett, 50 Barb. (N. 
the others may be known to him: Y.) 440. 
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certificate that they were acquainted. When an introduction 
does not proceed from such a source as satisfies the officer's 
conscience, undoubtedly he should not certify that he knows 
the party, but should require 'evidence/ which of course must 
be on oath ; but where the character of the introducer — whom 
the officer knows — conveys knowledge to the officer's con- 
science, he may well be satisfied, and may properly give his 
certificate." 3 But if the officer makes a false certificate in 
that the person introduced is not the real person, another ques- 
tion arises, which is discussed in a subsequent section. 4 

§ 480. Comments on this rule. — We have given the 
quotation in the preceding section because, in our opinion, it 
is a concise and forcible presentation of the proper rule. The 
means that the officer takes to ascertain the identity of the 
person appearing before him to acknowledge the execution of 
an instrument can make no difference to any one, unless he 
should commit an error as to identity. But so far as the 
validity of the acknowledgment is concerned, and that is the 
question which we are now considering, it is immaterial how 
he acquires his knowledge of the person making the acknowl- 



» Wood v. Bach, 54 Barb. 134. To 
the objection that this rule might 
lead to fraud and imposition upon 
the officer, the learned justice re- 
sponded : "I do not think the sug- 
gestion that allowing acknowledg- 
ments to be taken under such cir- 
cumstances may lead to frauds and 
false personations, entitled to much 
weight Certainly, when the offi- 
cer relies upon the introduction 
made by a friend whom he knows, 
there is not more danger of impo- 
sition than when he acts upon oath, 
as he may do of an entire stranger. 
If parties desire to personate oth- 
ers, there is mucb more probability 



of it being done through the medi- 
um of an oath of a stranger, ex- 
perience having shown that per- 
sons willing to commit perjury for 
such purposes are not difficult to be 
found, than that it will be accom- 
plished through the instrumentality 
of an introduction by a respectable 
friend to a reputable officer; while, 
again, if the officer himself be cor- 
rupt, requiring that he shall take 
evidence will not prove much more 
of a safeguard than if he certified 
without proof." See, also, Rex- 
ford v. Rexford, 7 Lans. 6; Nippel 
v. Hammond, 4 Col. 211. 
* See §§ 527a-527g. 
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edgement Another and different question may arise as to 
the extent of an officer's liability, who had certified that he 
knew a person from a simple introduction, without attempting 
to obtain further assurance by declarations made under the 
sanction of an oath. He has the right to require that the 
identity of a person shall be established to his satisfaction by 
the oath of a credible witness. If he chooses to act upon the 
statement of an acquaintance without compelling him to tes- 
tify, and thus having the right to subject him to punishment 
if he testifies falsely, it might be well said that the officer is 
guilty of negligence, and should be liable for any injury which 
might result in case he had been imposed upon. But, however 
this may be, it is certain that if he is satisfied that he knows 
a person, and is willing to so state in his certificate, it is imma- 
terial during what length of time the acquaintance existed. 
Supporting, also, this view, is a case where the husband and 
notary were well acquainted with each other, and the wife was 
introduced to the officer by the husband at the latter's house, 
it was held that it was not necessary to prove the identity of 
the wife to the officer, but that, if he had knowledge from a 
source that satisfied his conscience, it was sufficient 5 

§ 481. Omission of date does not invalidate acknowl- 
edgment. — If the certificate of acknowledgment is suffi- 
cient in other respects, the want of a date will not vitiate it. 6 
Where a statute prescribes the time within which a deed shall 
be recorded, and the deed is recorded within the statutory time, 
but the year in which the deed was acknowledged is omitted 
from the certificate, the legal inference is said to be that it 

5 Nippel v. Hammond, 4 Col. 211. thers v. McLaran, 56 Miss. 371; 

6 Irving v. Brownell, 11 111. 402; Sidwell v. Birney, 69 Mo. 146; Ror- 
Webb v. Huff, 61 Tex. 677; Rack- sley v. Garth, 2 Gratt 471, 44 Am. 
leff v. Norton, 19 Me. 274; Doe ex Dec. 393. See, also, Kelly v. Ros- 
dem. Trulock v. Peoples, 1 Ga. 3; enstock, 45 Md. 389; Pierce v. 
Wickes v. Caulk, 5 Har. & J. 36; Brown, 24 Vt 165; Chase v. Whit- 
Yorty v. Paine, 62 Wis. 154; Caru- ing, 30 Wis. 544. 
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was legally acknowledged. 7 Mistake as to the date or its 
omission does not invalidate the instrument. 7 * In the ab- 
sence of all proof to the contrary, it will be presumed that a 
deed was acknowledged at the place at which it purports to 
have been executed, and at the time it bears date. 8 In Mary- 
land, the code, which makes an acknowledgment essential to 
the validity of a mortgage, declares that the certificate of 
acknowledgment shall, among other things, state "the time 
when it was taken." In a late case in that State it was held 
that when attack is made upon a deed for want of definiteness 
in this particular, reference may be had not only to the certifi- 
cate, but to the entire instrument, or to any part of it, and 
that the certificate of the clerk and the indorsement of the 
recording officer are to be regarded as parts of the instrument 
to which the court may refer. 9 A certificate to the wife's 



7 Wickes v. Caulk, 5 Har. & J. 36. 
7a Horsley v. Garth, 2 Grat. ( Va.) 

474, 44 Am. Dec 393 ; Webb v. Huff, 
61 Tex. 677; Davis v. Gerson, 153 
Ala. 503, 45 So. 587; Doe v. 
Peeples, 1 Ga. 3; Mosier v. Mom- 
sen, 13 Okla. 41, 74 Pac 905; Irving 
v. Brownell, 11 111. 402; Dursee v. 
Grinnell, 69 111. 371. But see 
Downing v. Gallagher, 2 S. & R. 
(Pa.) 455; Cover v. Manaway, 115 
Pa. St 338, 8 AtL 393, 2 Am. St 
Rep. 552. 

8 Doe ex dem. Trulock v. 
Peeples, 1 Ga. 3; Rackleff v. Nor- 
ton, 19 Me. 274. In the former 
case, Warner, J., delivering the 
opinion of the court, said: "This 
court will presume the acknowledg- 
ment was made in the county 
where the deed purports to have 
been made, and at the time it pur- 
ports to bear date, in the absence 
of all proof to the contrary. We 
shall not voluntarily impute mal- 



practice to the officer before whom 
the acknowledgment was made, by 
presuming it was taken at a time 
and place when and where he had 
no authority to take it." See Hob- 
son v. Kissam, 8 Ala. 357. 

9 Kelly v. Rosenstock, 45 Md. 
389. The court said: "On its face 
the mortgage bears date the 6th of 
August, 1872, professes to have been 
executed on that day, is duly at- 
tested, the attesting witness being 
the magistrate before whom the ac- 
knowledgment was taken, and it 
refers to the lease as bearing even 
date with it The acknowledgment 
was before a magistrate in Balti- 
more City, who therein certifies 

'that on this day of August, A. 

D. 1872, before me, the subscriber, 
a justice of the peace of the State 
of Maryland, in and for the city 
of Baltimore, personally appeared 
David W. Caskey, and acknowl- 
edged the foregoing mortgage to 
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acknowledgment reciting that the wife appeared and acknowl- 
edged the deed on the same date as her husband's acknowledg- 
ment, and then affirming that the certificate was made on a 



be his act,' and that, at the same 
time, also personally appeared be- 
fore him the mortgagees, and made 
oath that the consideration of the 
mortgage 'is true and bona fide as 
therein set forth/ Then follows a 
certificate of the clerk of the su- 
perior court, dated the 6th of Au- 
gust, 1872, that the party before 
whom the annexed acknowledgment 
and affidavit were made was, at the 
time of so doing/ a duly commis- 
sioned and sworn justice of the 
peace of the State, in and for the 
city of Baltimore. The instrument 
also bears the indorsement, 're- 
corded August 6, 1872, and exam- 
ined/ placed thereon by the clerk of 
the Circuit Court for Baltimore 
County, in which county the lots 
were situated. From these facts 
appearing on the face of the instru- 
ment itself, it is clear the acknowl- 
edgment could have been taken on 
no other day than the 6th of Au- 
gust 1872. They definitely estab- 
lish the fact that it could not have 
been made before or after that 
date. By the code, acknowledg- 
ment is made essential to the valid- 
ity of a mortgage, and article 24, 
section 8, declares that the certifi- 
cate of acknowledgment 'shall con- 
tain/ among other things, 'the time 
when it was taken/ But when a 
deed it attacked, for want of defi- 
niteness on this subject, the court 
is not confined to the certificate, but 
may refer to the entire instrument, 
or to any part of it. This principle 
was clearly laid down by the su- 



preme court in Carpenter v. Dex- 
ter, 8 WalL 526, 19 L. ed 429. 'In 
aid of the certificate (say the court 
in that case), reference may be had 
to the instrument itself, or to any 
part of it/ To determine whether 
it conforms to the law, it is to be 
'read in connection with the deed 
itself/ The certificate of the clerk, 
in a case like this, and recording, 
are made by the same article of the 
code just as essential as acknowl- 
edgment. We, therefore, regard 
the certificate of the clerk, and the 
indorsement of recording as form- 
ing parts of the instrument to which 
reference may be thus made. By 
reading the acknowledgment in this 
connection, the day of taking it ap- 
pears as certainly as if it were 
written out in the certificate itself; 
and this, in our opinion, satisfies 
the requirements of the law. In so 
deciding, we in nowise disturb any 
previous adjudications in this State 
upon that or like questions. Con- 
finding, as we do, our decision to the 
case before us, we by no means in- 
timate an opinion that evidence, ex- 
trinsic to the deed, could be re- 
sorted to in order to fix the date, 
or that the acknowledgment would 
be valid, if, from the face of the 
instrument, there was room for any 
uncertainty as to the day on which 
it was taken." See, also, Bradford 
v. Dawson, 2 Ala. 203; Dickerson's 
Heirs v. Talbot, 14 Mon. B. 60. If 
the certificate bears no date, it will 
be presumed that it was acknowl- 
edged at the time the deed bears 
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previous day, shows that the date in the body of the certifi- 
cate is the true one, and that the second date is clearly a mis- 
take. 1 In some states it is held that parol evidence is admissi- 
ble to show the true date of the acknowledgment. 8 

§ 482. Omission to state the place of taking the ac- 
knowledgment. — It is not absolutely essential that the 
place where the acknowledgment is taken should appear from 
the certificate itself. If an inspection of the whole instrument 
will enable this fact to be ascertained, it is sufficient. 8 A cer- 
tificate of acknowledgment, for instance, did not show in what 
State the acknowledgment was taken, but in the deed the 
grantor was described as a "resident of Suffield, in the county 
of Hartford, and State of Connecticut. ,, The acknowledg- 
ment which was made two days after the date of the deed sim- 
ply gave the name of the county, omitting that of the State. 
The court said: "It is not indispensable that the place of 
taking should fully appear from the acknowledgment itself, 



date: Dahlem's Estate, 175 Pa. St 
454, 34 AtL 807, 52 Am. St. Rep. 
848. The date may be supplied 
from the rest of the instrument 
even though the statute requires the 
certificate to state the time of ac- 
knowledgment : Boswell v. Lara- 
mie, etc Bank, 16 Wyo. 161, 92 Pac 
624. 

1 Homer v. Schonfeld, 84 Ala. 
313. 

* Hill v. Hite, 85 Fed. 268, 29 C. 
C. A. 549; Gest v. Flock, 2 N. J. 
Eq. 108; Hoit v. Russell, 56 N. H. 
559; Davis v. Gerson, 153 Ala. 503, 
45 So. 587; Merrill v. Sypert, 65 
Ark. 51, 44 S. W. 462. 

8 Fuhrman v. Loudon, 13 Serg. 
& R. 386, 15 Am. Dec. 608; Brooks 
v. Chaplin, 3 Vt. 281, 23 Am. Dec 
209; Trulock v. Roe, 1 Ga. 3; Rack- 



leff v. Norton, 19 Mc 274. To be 
entirely regular the certificate 
should of course show the place 
where the acknowledgment is tak- 
en: Connelly v. Bowie, 6 Har. & 
J. 141; In re Henschel, 109 Fed. 
861. See, also, Smith v. Sherman, 
113 la. 601, 85 N. W. 747; Lamb 
v. Lamb, 139 Mich. 166, 102 N. W. 
645; Gilbert v. Nat'l etc Co., 176 
111. 288, 52 N. E. 22; Kane v. Shol- 
ars, 41 Tex. Civ. App. 154, 90 S. W. 
937. And see in this connection: 
In re Henschel, 113 Fed. 443, 51 C. 
C A. 277. A mortgage is not in- 
validated in the hands of third per- 
sons by the omission from the cer- 
tificate of the notary's residence: 
Griffin v. Catlin, 25 Wash. 474, 65 
Pac 755, 87 Am. St Rep. 782. 
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provided it can be discovered with sufficient certainty by in- 
spection of the whole instrument. And if we can infer be- 
yond reasonable doubt that the acknowledgment indorsed upon 
this deed was taken in the county of Hartford, and State of 
Connecticut, it is to be regarded as a legal acknowledgment, 
it being in proper form, and taken by a magistrate of compe- 
tent authority by the laws of that State. We deem it a fair 
presumption, in the absence of all evidence to the contrary, 
that the deed was executed at the time it bears date, and at 
the place of the grantor's residence. And finding the acknowl- 
edgement taken so soon afterward in the county of Hartford, 
we can intend no other than the same county of Hartford, in 
which the deed is supposed to have been executed. Questions 
of this sort have frequently arisen, and have always received 
a similar determination, when the instrument has furnished 
equal means for ascertaining the place of acknowledgment." 4 
Where the grantors are described in the body of the deed as 
of a particular county, a certificate of acknowledgment which 
purports to be made by a justice of the peace of said county, 
but without mentioning the county by name, is good. 6 But in 



*Per Royce, J., in Brooks v. 
Chaplin, 3 Vt. 281, 23 Am. Dec 209. 
This case is cited with approval 
in Carpenter v. Dexter, 8 Wall. 513, 
529, 19 L. ed. 426, 430, and Judge 
Field, in delivering the opinion of 
the court in the latter case, says: 
"There is good sense in this deci- 
sion." 

6 Fnhrman v. Loudon, 13 Serg. & 
R. 386, 15 Am. Dec. 60a The opin- 
ion of the court was delivered by 
Tilghman, C. J., who said: "In or- 
der to show that no right of dower 
was outstanding the plaintiff pro- 
duced a deed from Roop and wife, 
acknowledged before John Adams, 
styling himself a justice of the 
peace, to which the defendant's 



counsel objected, because it was 
not said in the certificate of the 
acknowledgment of what county or 
State Adams was a justice. But 
the court overruled the objection 
and admitted the deed in evidence. 

The certificate was headed 

County, ss., and then went on to 
say; 'Before me, one of the jus- 
tices of the peace for said county, 
personally came the above-named 
Jacob Roop and Susanna, his wife, 
and acknowledged the above in- 
denture/ etc Now, it would seem 
that the words 'for the said county/ 
were intended to refer to the coun- 
ty mentioned in the body of the 
deed; because in another part of 
the certificate, where it is said that 
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order that a deed may be read in evidence without proof of 
its execution, it is essential that the certificate should contain 
some assignable locality of which the court can take judicial 
notice; and a defect of this character, it is held, is not cured 
by the notarial seal. 6 The certificate should show upon its 
face that the officer acting was doing so within the bounda- 
ries of his jurisdiction. 7 

§ 483. When certificate does not show in what State 
acknowledgment was made. — In a case in Illinois, where 
the venue to the certificate of acknowledgment was simply 
"county of New York," and there was nothing in the body 
of the deed to indicate in what State the acknowledgment was 



the above-named Jacob Roop and 
Susanna, his wife, appeared before 
the justice, reference must certainly 
have been intended to the body of 
the deed, no mention of Roop and 
wife having previously been made 
in any other place. The exception 
is not to be favored, as it cannot 
be seriously supposed that Adams 
would have undertaken to receive 
the acknowledgment of a deed re- 
lating to lands in Pennsylvania if 
he had not been a justice of the 
peace for some county in the State, 
and if a justice of any county, it 
was sufficient At the time of tak- 
ing this acknowledgment, any jus- 
tice of the peace was authorized to 
take the acknowledgment of a deed 
affecting lands in any part of the 
State. I am of opinion, therefore, 
that the exception was not good, 
and the deed was properly admit- 
ted in evidence." See, also, Dun- 
lap v. Daugherty, 20 111. 397. 

6 Vance v. Schuyler, 1 Gilm. 160. 
In that case the acknowledgment 



was in the following form: "Lin- 
coln, ss., Wiscassett, July 22, 1818. 
Personally appeared before me, 
Seth Tinkham, Notary Public, by 
legal authority appointed and 
sworn, dwelling in Wiscassett, 
aforesaid, Spencer Nelson, and ac- 
knowledged the above instrument in 
writing by him subscribed to be 
his free act and deed, for the pur- 
pose therein mentioned; and re- 
quested that the same might be re- 
ceived and taken as such; and also 
made oath that he is the same per- 
son to whom the within patent was 
granted. In testimony whereof I 
have hereunto set my hand and af- 
fixed my seal of office, the day and 
year first above written. Seth 
Tinkham, Notary Public. [Seal.]" 
The court said : " TJncoln, ss., 
Wiscassett,' judicially have no as- 
signable locab'ty, and the seal af- 
fixed will not help it" 

*Leavitt v. Thornton, 108 N. Y. 
S. 162. 
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taken, it was held that the acknowledgment was insufficient. 8 
The court in that case was of the opinion that it either must 
appear from the acknowledgment itself where it was made and 
certified, or by a comparison of the deed and acknowledgment, 
the court must be able to presume in what State it was taken. 
But in a later case the same acknowledgment came before the 
court, and on this occasion there was a certificate of a magis- 
trate which was entitled, "State of New York, city and county 
of New York, ss.," and to the effect that "the officer at the 
time of taking the acknowledgment was a commissioner of 
deeds for the city and county, residing therein, commissioned, 
sworn, and duly authorized to take acknowledgments, and 
that his signature was genuine." The court, while adhering 
to its former decision, held that this second certificate cured 
the defect, observing: "By force of the two certificates, we 
must presume that the acknowledgment was taken in the State 
of New York, and in the county of New York. There the 
commissioner resided, and the legal presumption is that he 
acted in the place where he had jurisdiction. It would be an 
unreasonable and violent conclusion, that an officer attempted 
the discharge of his duty in some other State other than the 
one in which he was authorized to act." 9 

§ 484. Proof of locality in which officer had jurisdic- 
tion. — If the certificate of acknowledgment does not state 
the place where it was taken, and this fact cannot be gathered 
from other parts of the deed, it may be supplied by parol proof 
that he was an acting officer at the place at the time when the 
acknowledgment was taken. 1 Where the certificate of the 
acknowledgment of a deed, purporting to have been made by 
the clerk of a court of record, was formal in every other re- 



« Hardin v. Kirk, 49 111. 153, 95 
Am. Dec. 581. 

9 Hardin v. Osborne, 60 111. 93, 96, 
per Thornton, J. 

1 Scott v. Gallagher, 11 Serg, & 



R. 347, 16 Am. Dec. 508; Graham 
v. Anderson, 42 111. 514, 92 Am. 
Dec. 89. And see Irving v. Brown- 
ell, 11 111. 402; Shattuck v. The 
People, 4 Scam. 481. 
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spect than the omission of the name of the county in the cap- 
tion or margin, and which stated that it was given under the 
hand of the officer and seal of the court, the seal containing 
the name of the county being affixed, it was held that the ac- 
knowledgment appeared to have been taken in the proper 
county, and the omission of the name of the county in the cer- 
tificate did not vitiate the certificate. 2 A variance in the venue 
between the caption and the signature does not necessarily 
vitiate the instrument. 8 

§ 484a. Stating name of county. — Where the certifi- 
cate recites the name of the county of the notary taking the 
acknowledgment, it is not necessary for him to sign himself 
notary public for such county. 4 If it appears by a certificate 
from the executive department that a person purporting to 
have signed a deed as a witness in the capacity of a justice 
of the peace was not in commission in the county where such 
deed purports to have been made at the date of its execution, 



* Chinquy v. Catholic Bishop of 
Chicago, 41 111. 148. In that case 
the conclusion of the certificate 
was "given under my hand and seal 
of said court, this twelfth day of 
July, A. D. 1851," and the seal con- 
tained the words, "Will county 
seal." See, also, Rogers v. Pell, 
154 N. Y. 518, 49 N. E. 75. But 
see Middlecoff v. Henistreet, 135 
Cal. 173, 67 Pac. 768. 

» Rogers v. Pell, 62 N. Y. S. 92, 
47 App. Div. (N. Y.) 240 (aff'd. in 
168 N. Y. 587, 60 N. E. 1112); 
Merchants' Bank v. Harrison, 39 
Mo. 433, 93 Am. Dec. 285. But see 
Middlecoff v. Hemstreet, 135 Cal. 
173, 67 Pac. 768; Emeric v. Alvar- 
ado, 90 Cal. 444, 27 Pac. 356. In 
Hubbard v. Swofford Bros. etc. Co., 
209 Mo. 495, 108 S. W. 15, 123 Am. 
Deeds. Vol. 1.— 56 



St. Rep. 488, it was held that where 
a certified copy of a deed shows the 
acknowledgment to have been taken 
before the mayor of "Kansas in the 
county aforesaid," judicial knowl- 
edge will be taken that the city of 
Kansas was meant. The court 
says: "It is further objected that 
the certified copy shows that the 
acknowledgment was before the 
mayor of 'Kansas in the county 
aforesaid/ whereas it is said there 
was no city named 'Kansas' in that 
county. We know, however, that 
there was at that time in Jackson 
county a city whose official name 
was 'The City of Kansas/ and no 
one not desiring to be mistaken 
could be mistaken in the municipal- 
ity referred to." 
« Colby v. McOmer, 71 Iowa, 469. 
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a presumption arises that it was forged. 5 If a certificate of 
acknowledgment shows the county in which it was taken, the 
presumption is that the officer is authorized to act in the county 
named, though it does not appear by his certificate that he is 
an officer for the county. 6 

§ 485. Treating two certificates as one. — It is proper in 
some cases to treat two certificates as one, where they appear 
to have been made at the same time and for the same purpose, 
and the defects of one may be thus supplied by reference to 
the other. For example, two certificates were attached to a 
deed, one of which was made by the grantor, and the other, 
which was placed directly under it, was made by his wife. 
Both certificates were in proper form with the exception that 
the signature of the justice who took the acknowledgment 
appeared only on the bottom of the lower one, and that they 
failed to state the county for which he was a justice, although 
each contained the caption of the State and county. The court 
held that the two certificates were to be treated as one, and 
that such officer was a justice was evident from the caption 
and signature. 7 



5 Parker v. Waycroff etc. Co., 81 
Ga. 387. 

e Chamberlain v. Pybas, 81 Tex. 
511. It has been held that a cer- 
tificate which fails to show of what 
county the officer was a justice, or 
whether he was a justice of any 
county, or in what county or state 
the acknowledgment was taken, is 
fatally defective: Emeric v. Alvar- 
ado, 90 CaL 444. See, also, Middle- 
coff v. Hemstreet, 135 CaL 173, 67 
Pac. 768. 

* Wright v. Wilson, 17 Mich. 192. 
Christiancy, J., delivered the opin- 
ion of the court, and said: "The 
circuit judge held the certificates 
of acknowledgment to be in effect 



one certificate only, and the signa- 
ture at the end of the last as in- 
tended to be a signature to both, 
and that the caption of the certifi- 
cate and the signature import that 
such officer was an officer in and 
for the county named in the cap- 
tion. In this we see no error. The 
strong probability is that the blank 
for the deed was one which had 
the acknowledgment of the wife in 
form separate from that of the 
husband; and the former being 
placed directly tinder the latter, 
was treated by the justice as in ef- 
fect but a single certificate, the sig- 
nature to the last being considered 
by him as a signature to the whole. 
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§ 486. Presumption that acknowledgmnt was taken 
within jurisdiction of officer. — It is not necessary that the 
certificate should state that the acknowledgment was taken 
within the jurisdiction of the officer. Where a conveyance 
is acknowledged before an officer who has authority to take 
the same within a particular locality, it will be presumed that 
he took the acknowledgment within the limits of his jurisdic- 
tion. 8 "The officer was entitled to take the acknowledgment, 
and it must be presumed that he did it within the limits of 
his jurisdiction, even though that is not stated to have been the 
case* in the certificate which he made, for the legal presump- 
tion is in favor of the validity of the acts of public officers, 
where nothing appears warranting a different conclusion." 9 
A certificate of acknowledgment to a deed was in this form : 
"State of Missouri, Schuyler County, ss : Be it remembered 



The fact that such certificates of 
acknowledgment are generally 
made as one, that the blank for 
the date in the first was filled as in 
the last, and with the same date, 
and that the justice appears to have 
signed as a subscribing witness to 
the execution by both, all tend to 
confirm this view. And we think 
the court was entirely right in hold- 
ing that when the county is named 
in the caption of such certificate, 
and it is signed officially as justice 
of the peace, the caption in connec- 
tion with such official signature im- 
ports that he is such officer in and 
for the county named in the cap- 
tion." 

8 Bradley v. West, 60 Mo. 33; 
Sidwell v. Birney, 69 Mo. 144; 
Morrison v. White, 16 La. Ann. 
100; Carpenter v. Dexter, 8 Wall. 
513, 19 L. ed. 426; Rackleff v. Nor- 
ton, 19 Me. 274; Dunlap v. Daugh- 
erty, 20 111. 397; Thurman v. Cam- 



eron, 24 Wend. 87; Blythe v. Hous- 
ton, 46 Tex. 67 ; Oney v. Clendenin, 
28 W. Va. 34; People v. Snyder, 
41 N. Y. 397; Owen v. Baker, 101 
Mo. 407, 20 Am. St. Rep. 618; Hux- 
ley v. Harrold, 62 Mo. 516; Wil- 
liams v. Kerr, 113 N. C. 306; Gra- 
ham v. Anderson, 42 111. 514, 92 
Am. Dec. 89; Bensemer v. Fell, 35 
W. Va. 15, 29 Am. St. Rep. 774; 
Sullivan v. Gum, 106 Va. 245, 55 
S. E. 535, 10 Am. & Eng. Ann. Cas. 
128; In re Henschel, 113 Fed. 443, 
51 C. C. A. 277; McCandless v. 
Yorkshire etc. Co., 101 Ga. 180, 28 
S. E. 663. See, also, Gilbert v. Nat. 
etc. Co., 176 111. 288, 52 N. E. 22 
(affirming, 67 III App. 606) ; 
Smith v. Sherman, 113 la. 601, 85 
N. W. 747; Rogers v. Pell, 154 N. 
Y. 518, 49 N. E. 75; Nacogdoches 
etc. Bank v. Hicks, (Tex.) 59 S. 
W. 842. 

9 The People v. Snyder, 41 N. Y. 
397, 402, per Daniels, J, 
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that before the undersigned, circuit clerk, comes Lyttleton H. 
Conklin," etc An objection was made to the acknowledg- 
ment that it did not appear of what county the officer making 
it was circuit clerk, but the court held that it sufficiently ap- 
peared that the acknowledgment was taken in Schuyler County 
by the clerk of the circuit court, and that it would be pre- 
sumed that he exercised his functions within his jurisdiction. 1 

§ 487. Jurisdiction of officer. — The facts required to 
be stated in the certificate of acknowledgment, and the ex- 
tent of territory in which the officer is authorized to act, 
are matters for statutory regulation. In a case where it was 
held that after taking the acknowledgment, and making and 
delivering the return, the functions of the officer ceased, and 
he had no authority to amend or alter his certificate, it was re- 



l Sidwell v. Birney, 69 Mo. 144. 
Hough, J., speaking for the court, 
said: "The objection to the ac- 
knowledgment is, that it does not 
appear to have been taken before 
any officer known to the laws of 
this State; and that it does not 
appear of what county the officer 
making the certificate was circuit 
clerk. 'Circuit clerk' is the title 
by which the clerk of the circuit 
court is ordinarily designated, both 
by lawyers and laymen, and while, 
as an official designation, it is not 
rigorously exact, yet being in com- 
mon use and reasonably certain, we 
are of opinion that it sufficiently 
identifies the officer taking the ac- 
knowledgment as the clerk of the 
circuit court. We are also of the 
opinion that it sufficiently appears 
from the face of the certificate, 
that the person taking the certifi- 
cate was circuit clerk of Schuyler 
County. The venue of the certifi- 



cate is 'State of Missouri, Scfiuyler 
County.' This shows that the cer- 
tificate was granted in Schuyler 
County, and the presumption is that 
the officer exercised his functions 
within the limits of his jurisdic- 
tion." A notary public who took 
an acknowledgment of a deed con- 
veying land in Livingston County, 
described himself in the certificate 
as a notary public within and for 
the county of Livingston, but to his 
signature added the words "No- 
tary Public, Howard County." The 
deed was held to be admissible in 
evidence: Merchants' Bank of St. 
Louis v. Harrison, 39 Mo. 433, 93 
Am. Dec. 285. When the notary has 
authority to act throughout the 
state, the county of appointment 
need not he set forth: Lamb v. 
Lamb, 139 Mich. 166, 102 N. W. 
645; Roussain v. Norton, 53 Minn. 
560, 55 N. W. 747. 



CHAP. XIX. J ACKNOWLEDGMENT OF DEEDS. 



885 



marked, as a reason for the decision : "A notary derives his 
power from the statute over these subjects. The special duty 
and authority of taking and certifying acknowledgments is 
given him. But. he acts as an officer with a special authority 
for each particular case. He is, in other words, acting as 
under a special commission for that case — clothed with a lim- 
ited statutory power." 2 Hence, to determine whether an of- 
ficer can take an acknowledgment outside of his county or 
not, reference must be had to the statutes of the State in 
which he acts. In the various statutes defining the powers 
and duties of officers authorized to take acknowledgments, 
provisions may be found that the acknowledgment shall be 
taken in the county where the land is situated, or where the 
grantor resides, or in the county or district for which the 
officer is appointed. In order that the acknowledgment may 
be valid, compliance with these statutory provisions is essen- 
tial. 3 But it is held in other States that the right to take an 



8 Bours v. Zachariah, 11 Cal. 281, 
292, 70 Am. Dec. 779. 

3 McCullock v. Myers, 1 Dana, 
522; Johns v. Reardon, 3 Md. Ch. 
57; Gittings v. Hall, 1 Har. & J. 
14, 2 Am. Dec 502; Garrison v. 
Haydon, 1 Marsh. J. J. 222, 19 
Am. Dec 70; Dickerson's Heirs v. 
Talbot's Executors, 14 Mon. B. 60; 
Hedger v. Ward, 15 Mon. B. 106. 
In Hughes v. Wilkinson's Lessee, 
37 Miss. 482, 489, the court say: 
"The acknowledgment was made in 
the year 1831, and by the statute 
then existing a justice of the peace 
was not empowered to take an ac- 
knowledgment of a deed of convey- 
ance of lands, unless they were sit- 
uate wholly or in part in the coun- 
ty in which he held his office: 
Hutch. Code, 605, § 1. Notaries 
public were afterward authorized 
by the Act of 1833 to take acknowl- 



edgments out of the county of their 
residence (Hutch. Code, 617) ; and 
by the Act of 1836, justices of the 
peace were authorized to exercise 
all the powers previously belong- 
ing to notaries public : Hutch. Code, 
704, art. 15. But these last two 
statutes were passed after the ac- 
knowledgment under consideration 
was made, and, of course, can have 
no effect upon it; and the conclu- 
sion is unavoidable, that the ac- 
knowledgment was not according 
to law, and consequently that the 
power of attorney was not proper- 
ly recorded, so as to give the record 
the force of evidence." In Hedger 
v. Ward, 15 Mon. B. 106, it was 
held that, prior to the Act of 1810, 
clerks of county courts had no au- 
thority to take the acknowledg- 
ment of deeds for land which did 
not lie in their counties; but as the 
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acknowledgment is personal to the officer, and not dependent 
upon his being in the county for which he was appointed 
And where this view prevails, an acknowledgment may be 
taken by an officer out of his county.* 

§ 488. Comments. — As the question of whether an of- 
ficer can take an acknowledgment out of his county or not is 
one of statutory construction, dependent for determination 
upon the language of the statute itself, it is impossible to 
lay down any rule of general application. Where the statute 
declares in so many words that an officer can take an ac- 
knowledgment only within certain limits, there is, of course, 
no room for construction. But where the statute confers up- 
on him a general power, without prescribing the territory 
within which it is to be exercised, or designates the territory 
without declaring that his power shall not extend beyond it, 
it seems to us that the power should be considered personal, 
and that he may exercise it wherever he may happen to be. 
If a bond be required of him, he would be liable to as great an 
extent for a violation of his official duties for an act per- 
formed out of his county, as he would be for one done with- 
in it. No good reason presents itself to our mind why pe- 
culiar dignity should attach to the taking of an acknowledg- 
ment within a particular locality by one who posseses the 
power to take it, and no effect whatever be given to it when 
taken elsewhere. The act of taking an acknowledgment is, 
as we have seen, purely ministerial, and posseses no feature 



deed in question was nearly fifty 
years old, permission was given to 
read it as evidence in favor of the 
heir of the grantee, without proof 
of its execution. See Colton v. 
Seavey, 22 Cal. 496. 

* Learned v. Riley, 14 Allen, 109; 
Biscoe v. Byrd, 15 Ark. 655 ; Crum- 
baugh v. Kugler, 2 Ohio St. 373; 



Lessee of Moore v. Vance, 1 Ohio, 
1; Lessee of Kinsman v. Loomis, 11 
Ohio, 475 ; Moore v. Moore, 3 Ohio 
St. 154; Odiorne v. Mason, 9 N. H. 
24. See, also, Henderson v. Rob- 
inson, 76 Iowa, 603. But see Jack- 
son v. Humphrey, 1 Johns. 498; 
Share v. Anderson, 7 Serg. & R. 
43, 10 Am. Dec 421. 
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of a judicial nature. Therefore, we think that where the 
language of the statute is not plain and prohibitory, an offi- 
cer may take an acknowledgment outside of the district in 
which he resides, or for which he is appointed. 

§ 489. Officer if required by statute must attach seal to 
certificate. — Wherever an officer is required to have a 
seal, and to attach it to his official acts, a certificate of ac- 
knowledgment without the seal of the officer before whom 
the acknowledgment was taken is invalid. 5 The seal con- 
nects the instrument with the person who posesses the offi- 
cial power of taking an acknowledgment. It shows that the 
certificate came from the proper authority. It is the means 
provided to give recognition and credit to the certificate as the 
official act of the officer by whom it purports to be made. 
"A notary's acts," says Chief Justice Caton, "should always 
be attested by a notarial seal, which every notary is presumed 
in all countries to have." 6 But expressions of this kind are 



6 Hastings v. Vaughn, 5 CaL 315 ; 
McCreary v. McCreary, 9 Rich. Eq. 
34; Booth v. Cook, 20 111. 129; 
Richards v. Randolph, 5 Mason, 
115; Holbrook v. Nichol, 36 111. 
161; Little v. Dodge, 32 Ark. 453; 
Blagg v. Hunter, 15 Ark. 246; Mil- 
ler v. Henshaw, 4 Dana, 325; Buell 
v. Irwin, 24 Mich. 145; Meskimen 
v. Day, 35 Kan. 46; McKellar v. 
Peck, 39 Tex. 381 ; King v. Russell, 
40 Tex. 124; Masterson v. Todd, 
6 Tex. Civ. App. 131; Ballard v. 
Perry, 28 Tex. 347; Skinner v. Ful- 
ton, 39 111. 484; Robinson v. Rob- 
inson, 116 III. 250; Moore v. Tit- 
man, 33 111. 358. And see Kemper 
v. Hughes, 7 Mon. B. 255; Texas 
Land Co. v. Williams, 51 Tex. 51 ; 
Barney v. Sutton, 2 Watts, 31; 
Duncan v. Duncan, 1 Watts, 322; 



Ingoldsby v. Juan, 12 Cal. 564. See, 
also, Hewitt v. Morgan, 88 Iowa, 
468, 55 N. W. 478; Koch v. West, 
118 Iowa, 468, 92 N. W. 663, 96 
Am. St Rep. 394; Burt etc. Lum- 
ber Co. v. Wilson, 29 Ky. L. Rep. 
488, 93 S. W. 906. Unless other- 
wise prescribed, no particular form 
of seal is necessary. See Stark v. 
Harris, (Tex.) 106 S. W. 887. The 
statutes of most of the states re- 
quire a seal: Pitts v. Seavey, 88 
Iowa, 336, 55 N. W. 480; Koch v. 
West, 118 Iowa, 468, 92 N. W. 663, 
96 Am. St Rep. 394, 92 N. W. 663. 

« Booth v. Cook, 20 111. 129, 132. 
In Ballard v. Perry, 28 Tex. 347, 
364, the court say: "The deed was 
also objected to for want of a seal 
to the notary's certificate of pro- 
bate. The objection, if established, 
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sometimes too broad, and care should be taken to apply them 
to the facts before the court. In a case in California, the 
court, speaking of the absence of a seal to the notary's cer- 
tificate of acknowledgment, said : "The statute requires it as 
a preliminary to the fitness of the deed for registration, and 
without conforming strictly to the statute, the registration 
will not have character to charge constructive notice." 7 
Speaking of a certificate of acknowledgment to a deed, Chief 
Justice Treat, of Illinois, says : "The statute imperatively re- 
quires it to be under his official seal. It makes the affix- 
ing of the official seal an indispensable part of the certifi- 
cate. Without the seal, the certificate is incomplete and im- 
perfect. It has no validity or efficacy, unless the seal is ad- 
ded. It might as well be insisted that a writ of error issued 
from this court which was not under the seal of the court 
would be valid, as to say that a certificate of acknowledgment 
by a notary need not be evidenced by his notarial seal. The 
same authority that requires the process to be under the seal 
of the court, directs the certificate to be under the official seal 
of the notary. The courts have no more power to dispense 
with the requirements of the statute in the one case than in 
the other. It is only by force of the statute that the certificate 
of a notary has any effect as evidence of the execution of a 
deed; and the statute requires it to be under the official seal 



should have been sustained. The 
instrument offered in evidence was 
not the deed itself, but a certified 
copy of it, from the records of the 
office of the county clerk. The 
fact cannot, therefore, be deter- 
mined by an inspection of the pa- 
per presented to the court But 
as the certificate of the notary de- 
clares that he has affixed his offi- 
cial seal to it, and the clerk should 
not have recorded the deed unless 
this were the case, we think that 
it may be presumed that the seal 



was properly attached, although in 
the copy from the record its place 
is not indicated by a scroll, and 
the initial letters X. S.', as is cus- 
tomary in copies of sealed instru- 
ments. The clerk who recorded 
this deed may not have supposed 
this necessary or proper." 

7 Hastings v. Vaughn, 5 CaL 315, 
318. But the deed should be ad- 
mitted in evidence with proper in- 
structions to the jury as to its ef- 
fect in giving notice to third per- 
sons. 
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of the officer. A certificate which is not verified by his seal 
of office, derives no force or efficacy from the statute. We 
cannot say that the seal is a mere formality and adds nothing 
to the dignity or solemnity of the instrument. It is enough 
that the law positively requires it. The propriety of the requi- 
sition rests with the legislature." 8 Where the acknowledg- 
ment purports to have been made in one county, while the 
only seal attached to the certificate is the officer's seal as a no- 
tary public of another county, the certificate is insufficient to 
render the record of the deed constructive notice to a subse- 
quent purchaser. 9 

§ 490. Where there is no statutory provision. — Where, 
however, there is no provision in the statute requiring that a 
seal shall be affixed to the certificate of acknowledgment, 
none is necessary. Mr. Justice Wilde, in a case in which 
this point was raised, said : "The statute requires no notarial 
seal to the notary's certificate of the acknowledgment, and 
none, we think, was necessary. The notary derived his au- 
thority from the statute, and it is no good objection to the 
validity of the certificate, that by the common law or law mer- 
chant, notaries public are required to certify their acts and 
doings under their notarial seal." 1 "It is not necessary," 
says the Supreme Court of Minnesota, "that these official cer- 
tificates of acknowledgment should be under seal unless the 
statute authorizing them expressly requires it. If the certifi- 
cate styles the officer taking it as an officer authorized by stat- 



» In Mason v. Brock, 12 I1L 273, 
276, 52 Am. Dec 490. See Davis 
v. Roosevelt, 53 Tex. 305. 

» Emeric v. Alvarado, 90 Cal. 444. 

* Farnum v. Buffum, 4 Cush. 260, 
264. See, also, Johnson v. Ever- 
sole etc. Co., 147 N. C. 249, 60 S. 
E. 1129; Johnson v. Duvall, 135 
N. C 642, 47 S. E. 611 ; Westfeldt 
v. Adams, 131 N. C 379, 42 S. E. 



823, 135 N. C. 591, 47 S. E. 816. 
The statute may be silent as to the 
necessity of an officer providing 
himself with a seal, or prescrib- 
ing the form to be used. If the 
statute does not direct that an offi- 
cer shall use an official seal he 
may use a private seal: Tuten v. 
Gazea, 18 Fla. 751 ; Davis v. Roos- 
velt 53 Tex. 305. 
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ute to perform the act, it will be prima facie evidence of his 
official character. No seal was required by our act." 8 



* Baze v. Arper, 6 Minn. 220, 229. 
And see Thompson v. Morgan, 6 
Minn. 292; Powers v. Bryant, 7 
Port. 9; Jacques v. Weeks, 7 Watts, 
261 ; Harrison v. Simons, 55 Ala. 
510; Irving v. Brownell, 11 111. 402; 
Thompson v. Robertson, 9 Mon. B. 
383; Maxwell v. Hartman, 50 Wis. 
660; Davis v. Roosvelt 53 Tex. 305. 
In Fund Commissioners of Musk- 
ingum County v. Glass, 17 Ohio, 
542, Hitchcock, J., delivering the 
opinion of the court, said: "The 
only question raised in this case 
is whether, where a deed is ac- 
knowledged before a notary public, 
the acknowledgment is void, unless 
the same is certified under the offi- 
cial seal of the officer taking the 
acknowledgment. That such ac- 
knowledgment is void is earnestly 
insisted upon by the counsel for 
the defendant, and they base their 
argument upon the act 'for the ap- 
pointment of notaries public/ which 
took effect May 1, 1816: Swan's 
Stat., 601. The third section of this 
act provides that 'each notary shall 
provide a notarial seal, with which 
he shall authenticate his official 
acts/ etc., 'which seal, together with 
the registers and official documents, 
shall not be liable to be seised in 
by execution/ The duties to be 
performed by the notary are not 
by the statute prescribed in express 
terms, but at the close of the sec- 
ond section it is prescribed that 'due 
faith and credit shall be given to 
his protestations, attestations, and 
other instruments of publication/ 
Taking the whole act together, it 



is apparent that the duty to be per- 
formed by this officer was like the 
duties to be performed by other 
officers of the same name, in other 
parts of the commercial world. He 
was to keep a register of his pro- 
ceedings; faith and credit were to 
be given to his protestation, attes- 
tations and other instruments of 
publication and all these were to 
be 'authenticated by his official seal' 
There is nothing in this act about 
the acknowledgment of deeds. This 
was no part of the duties to be by 
the notary performed. By an 
amendatory act, which took effect 
February 29, 1836, it is enacted 
'that every notary public may here- 
after demand and receive for ev- 
ery attestation, protestation, or oth- 
er instrument of publication, under 
the seal of his office, the sum of 
fifty cents, and no more; and for 
recording in a book to be kept 
for that purpose, each attestation, 
protestation, or other instrument of 
publication, fifty cents, and not 
more.' This amendatory act, as 
well as the one to which it is 
amendatory, shows sufficiently for 
what purpose the seal was to be 
used. We have been referred to 
two cases in Indiana, one reported 
4 Blackf. 185, and the other 6 
Blackf. 356, which are supposed to 
have a bearing upon this case, and 
to be conclusive to show that this 
acknowledgment is defective. Those 
cases were decided under the stat- 
ute of Indiana, and counsel suppose 
the statute of that state is like our 
own, but from the cases referred 
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§ 491. Reference to official seal. — If the official seal is 
in fact attached to the certificate, it is immaterial whether the 
officer so declares in the attestation clause or not. In such 
a case the whole instrument would purport to be an official 
and not a private act. Thus a certificate of acknowledgment 
which says "witness my hand and seal" instead of official seal, 
is, if impressed with the notarial seal and purporting to be 
an official act, sufficient. 8 Where the word "seal" before the 
words "of office," was omitted, making the attestation clause 



to, and especially the one in 4 
Blackf., I should take them to be 
materially different By our stat- 
ute, heretofore referred to, all the 
certificates of the notary, as to the 
acts therein contemplated to be 
done, must be under his official seal. 
But, as before said, taking the ac- 
knowledgment of a deed is not one 
of those acts. By that law he had 
no power to perform any such act. 
This power was conferred upon a 
notary public by the 'act to pro- 
vide for the proof, acknowledg- 
ment, and recording of deeds and 
other instruments of writing,' 
which took effect June 1, 1831: 
Swan's Stat. 265. The first section 
of this act, after specifying the man- 
ner in which a deed shall be ex- 
ecuted, by signing, sealing, etc., pro- 
vides that 'such signing and sealing 
shall be acknowledged by such 
grantor or grantors, maker or mak- 
ers, before a judge of the supreme 
court, or of the court of common 
pleas, a justice of the peace, notary 
public, mayor, or other presiding 
officer of an incorporated town or 
city; who shall certify such ac- 
knowledgment on the same sheet on 
which such* deed, mortgage, or other 
instrument of writing may be print- 



ed or written, and shall subscribe 
his name to said certificate.' Under 
this law the acknowledgment of this 
deed was taken, and to the certifi- 
cate of acknowledgment the officer 
taking it did 'subscribe his name.' 
This was all which the law under 
which he was acting required him 
to do, I cannot see why we should 
add anything to this requisition. If 
the general assembly of 1816 had 
power, and saw fit to declare that 
a notary public should verify cer- 
tain certificates, which he should 
make, or all he should make, by his 
official seal, the general assembly of 
1831 had equal power to declare 
that in a given case he might veri- 
fy a certificate by the mere signa- 
ture of his name. This has been 
done in the case of certifying to the 
acknowledgment of a deed." 

8 Monroe v. Arledge, 23 Tex. 478; 
Moore v. Titman, 33 111. 358. In 
the latter case the court held that 
a default admitted the sufficiency 
of the acknowledgment, but said 
on this point: "It is insisted that 
the notary public before whom the 
mortgage was acknowledged failed 
to affix his official seal. It appears 
that in the body of his certificate 
he describes himself as notary pub- 
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read, "given under my hand and of office," the omission 

was held to be immaterial. On the exception taken to the 
sufficiency of the certificate of acknowledgment for this omis- 
sion, the court observe : "It is so evident that it was an acci- 
dental omission to put in the word 'seal' between 'and of of- 
fice,' that the reader would always supply the omission to 
make sense of the following words of office. It was so evi- 
dently an omission of the officer, whose duty it was to make 
the authentication, that no one could be deceived by it, and 
the most ordinary understanding would have known the word 
'seal' was intended to have filled up the hiatus, that we should 
have regarded the exception as not sustainable." 4 



lie, and a seal is annexed. It is 
true that in the testing clause to the 
certificate he says: 'Given under 
my hand and seal.' If, when the 
instrument was produced, it ap- 
peared that it was his official seal 
which was annexed, that would be 
sufficient, as the seal imports verity, 
and that the act is official, and not 
individual." 

4 Nichols v. Stewart, 15 Tex. 226, 
235. And see Harrington v. Fish, 
10 Mich. 415; Webb v. Huff, 61 
Tex. 677. Where the original deed 
is produced, with the seal of the 
officer taking the acknowledgment 
affixed, and it is shown that the 
officer affixed his seal to the cer- 
tificate at the time the acknowledg- 
ment was taken, the deed is prop- 
erly of record, and admissible in 
evidence, notwithstanding the coun- 
ty records show in place of the 
word "Seal" opposite the notary's 
certificate of acknowledgment of 
this deed, the words "no seal on": 
Equitable Mortgage Co. v. Kemp- 
ner, 84 Tex. 102. Where the ac- 
knowledgment, as recorded, indi- 



cates by its language that the offi- 
cial seal was affixed, the absence of 
the seal, or of anything represent- 
ing it, from the record, or from 
* a transcript of it, is not sufficient 
to overcome the presumption aris- 
ing from such language that the of- 4 
fleer's official seal was affixed to the 
original: Summer v. Mitchell, 29 
Fla. 179, 14 L.R.A. 815, 30 Am. St. 
Rep. 106. Under a statute declaring 
that certificates of the privy exami- 
nation of a married woman should 
be substantially in a certain form, 
the form given concluding with the 
words '^witness my hand and seal 
(private or official as the case may 
be)," it was held that where the 
acknowledgment is taken by a jus- 
tice of the peace of the county in 
which the land lies, the provision 
for the use of a seal is merely di- 
rectory and not mandatory: Line- 
berger v. Tidwell, 104 N. C. 506. 
Where the officer declares in his 
certificate that he has affixed his 
seal, it is presumed that his seal 
was properly attached, although its 
place is not indicated by the char- 
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§ 492. Same subject. — It is proper in this connection 
to call attention to what apparently is a decision in conflict with 
the law as stated in the previous section. The attesting clause 
to the notary's certificate of an acknowledgment of a deed 
was : "Witness my hand and seal this day," etc. The certi- 
fied copy before the court contained merely a scrawl. Blod- 
gett, J., said upon the sufficiency of this acknowledgment: 
"Plaintiff contended that when a notary public says 'witness 
my hand and seal,' he means his notarial seal. But after an 
examination of the authorities touching this question, I have 
come to the conclusion that nothing should be presumed in fa- 
vor of a notary public's certificate of acknowledgment to a 
deed of conveyance; he must state all the facts necessary to 
show a valid official act on his part, and inasmuch as the stat- 
ute expressly provides that a notary public must authenticate 
his certificate of acknowledgment to a deed by his notarial 
seal, it seems clear to me that the certificate itself must ex- 
pressly affirm and show that he has so authenticated it; in 
other words, he must state he has affixed his official or no- 
tarial seal, and it must appear from the inspection of the 
original paper that there is such a seal affixed to the deed. 
In this case, inasmuch as only a certified copy was used, and 
as the recorder has probably not made a fac simile of that seal 
on the record book of the deed, we are of course in the dark 
as to just what the original deed did express on its face. 
It may have had merely a scrawl ; it may have had a regular- 
ly cut, engraved, or stamped seal of the notary public; but 
be that as it may, I do not think you are to stand by the 
seal alone. I think you must have also the certificate of the 
officer that what purports to be his seal is his official seal. 
Inasmuch as this deed is wholly barren of any statement of 



acters ordinarily used for that pur- 
pose: Coffe v. Hendricks, 66 Tex. 
676. It is not necessary to enable 
the record copy of a deed to be re- 
ceived in evidence that anything 



should appear in the copy to repre- 
sent the seal required to accompa- 
ny the certificate of acknowledg- 
ment: Witt v. Harlan, 66 Tex. 660. 
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this kind, and fails to show affirmatively that the seal affixed 
to the instrument is his notarial or official seal, I think it was 
erroneously received in evidence by the court." s 

§ 493. Comments. — It is true that the law relating to 
acknowledgments is purely statutory, and it may be said that 
the certificate should show that every requirement of the stat- 
ute has been fully and strictly complied with. But we be- 
lieve that a reasonable construction should be given to stat- 
utes upon this subject, and that officers empowered to take 
acknowledgments should not be held to a greater degree of 
responsibility than officers authorized to perform other of- 
ficial acts. Nor should an acknowledgment, where there has 
been a substantial observance of the provision of the statute, 
be invalidated, in our opinion, on account of some slight in- 
formality of expression. It certainly seems just and reason- 
able to say that a certificate of acknowledgment is under the 
official seal of the officer who took the acknowledgment, with- 
out an express declaration to that effect, if the seal is in fact 
attached to the certificate. 

§ 494. Use of a private seal. — The general rule is that 
a notary public or other officer required to have a seal can- 
not authenticate his official acts, to which it is necessary to at- 
tach his seal of office, by using his private seal. But it is 
sometimes provided by statute that the acknowledgment of 
a notary, taken under his private seal, is valid, if it is stated 
in the acknoweldgment that the notary has not obtained an 
official seal. 6 But, in the absence of such a statute, the gen- 
eral rule on this subject is correctly stated by Chief Justice 
Treat : "A notary is empowered to take the acknowledgment 
of a deed, and certify the same under his official seal. He 



5 Wetmore v. Laird, 5 Biss. 160, See Ingoldsby v. Juan. 12 Cal. 564 ; 
161. Geary v. Kansas City, 61 Mo. 37& 

6 Fogarty v. Sawyer, 23 Cal. 570. 
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has no power to do it in any other manner. If he has no no- 
tarial seal with which to authenticate his official acts, he is 
destitute of any authority to certify the acknowledgment of a 
deed. He must procure an official seal before the authority 
conferred on him to take the acknowledgment of deeds at- 
taches. He cannot make use of a scrawl or private seal for 
the purpose of authenticating a certificate of acknowledg- 
ment. The provision of law allowing certain officers to use 
their private seals until they should be provided with public 
seals had no application to a notary. He has to provide him- 
self with an official seal. It is not furnished him by the pub- 
lic." 7 

§ 495. What will constitute an official seal. — The form 
of the officer's seal is generally prescribed by statute. In 
such case a substantial compliance with the statute, of course, 
is necessary. But in the absence of statutory regulation, the 
notary may adopt any seal descriptive of his office and desig- 
nating the locality within which he exercises his functions. 8 
Mr. Bump, in his treatise on Bankruptcy, on the authority of 
the case cited in the above note, says : "The requisites of a 
notarial seal are determined by the law of the locality from 
which he derives his authority. In the absence of legislation, 
an official seal need not contain the name of the official whose 
seal it purports to be. An impression on the paper directly, 
or on wax or wafer attached thereto, made by the official as 
and for his seal, is entitled to judicial sanction as evidence 
of the official character of the individual who signs the jurat, 
and the presumption is that the seal is his official seal." 9 To 
adopt the language of a learned judge: "He may adopt a 
seal with such an inscription as his judgment may dictate, or 

*In Mason v. Brock, 12 111. 273, 8 In re Phillips, 14 Nat Bank. 
276, 52 Am. Dec 490. But see Reg. 219. 

Collins v. Boyd, 5 Dana, 316, 9 Bump on Law and Prac, Bank y 

(10th ed.) 86. 
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his fancy may suggest. It must, however, be capable of mak- 
ing a definite and uniform impression on the paper on which 
a certificate is written, or on some tenacious substance at- 
tached thereto, so that when a question arises as to the genu- 
ineness of an authentication, it may be determined by ref- 
erence to the seal of the officer." 1 Or to express the same 



1 Chief Justice Treat, in Mason 
v. Brock, 12 I1L 273, 276, 52 Am. 
Dec. 490. But in the case of In re 
Nebe, 11 Nat. Bank. Reg. 289, where 
it was held concerning a deposi- 
tion that it must appear from the 
impression of the seal that it is 
the seal of the notary who employs 
it to authenticate his acts, it is said 
by the register: "The statute re- 
quires the act of the notary to be 
authenticated by his signature and 
his official seal. There is nothing 
from which it can be inferred that 
one of these is of less importance 
than the other, and therefore an 
authentication by either would be 
imperfect without the other. But 
what is an 'official seal'? A seal at 
common law was an impression up- 
on wax. By statute in this State, 
and by statute or usage in many 
others, a scroll made with a pen 
will serve the purpose of a private 
seal But this, so far as I know, 
has never been extended to corpo- 
rate or official seals. As regards 
these, it has required no little liti- 
gation to settle the question that 
an impression on wax is unneces- 
sary; but all the cases held that an 
impression on paper is indispensa- 
ble. But an impression of what? 
Public seals — and a notary's seal is 
a public seal — are held to prove 
themselves. Is any stamp which 
a notary chooses to affix to his sig- 



nature entitled to recognition as his 
official seal? Such a construction 
strikes me as a burlesque upon the 
provisions of the act of Congress, 
which makes both signature and 
seal necessary to the authentication 
of the notary's act And if as a 
public seal it proves itself, must 
it not show on its face what it 
is that it proves; not only that it 
is a seal, but that it is the seal 
of a notary public; and in order 
to show that it is the seal of the 
notary who employs it that it must 
bear his name? If it be admitted 
that the seal in this case is the seal 
of a notary public, it is just as 
clearly the seal of every other of 
the notaries public, in number about 
one thousand, who hold office in 
the county of Wayne; and what, 
then, becomes of the provisions of 
the law which require the notary's 
act to be attested by 'his official 
seal'? In the case of Gage v. Du- 
buque and Pacific Railroad Co., 11 
Iowa, 314, [310], 77 Am Dec 145, 
the court holds 'that unless the 
name of a notary public, and the 
State in which he acts, are engraved 
upon his seal so that an impression 
can be made therefrom, his seal 
would not be received as evidence.' 
This was held to render invalid a 
seal where a part only of it was 
written, and not impressed upon 
the paper. The court says in ad- 
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thought in other words : "It needs no argument or citation of 
authority to support the proposition that an official seal, when 
required by statute, no particular form or words being pre- 
scribed, must contain enough to show the official character of 
the officer, and must be capable of making a distinct and uni- 
form impression upon the paper on which the certificate is 
written, or on some tenacious substance, as wax, or on wafers, 
or some adhesive substance, attached thereto, capable of re- 
ceiving an impression." 2 "A seal made by a pen, or a written 
scrawl, does not fill the requirements of an official seal. . . . 
Any words or figures made by pen or otherwise than im- 
pressed so as to show in the paper itself or some substance 
attached to the paper, cannot be considered as forming any 
part of the seal." 8 

§ 495a. Officer using another's seal. — While a notary 
must attach a seal when required by the statute, he may use 
the seal of another officer, and although the latter may dif- 
fer somewhat from his own, its use will not affect the validity 
of the instrument, nor render its recording imperfect. The 
Supreme Court of Indiana has had occasion to examine this 
question, and while it may be admitted that the views ex- 
pressed by the court were not, in the extreme sense of the 
term, necessary to the decision, because they said, if wrong, a 



dition: If a portion of the words 
necessary to be used in the body 
of the seal may be written, the 
whole may be.' I do not see how 
this rule can be departed from with- 
out introducing a laxity in practice 
which will defeat entirely the ob- 
ject contemplated by the statute, 
whieh requires the notary's act to 
be authenticated *by his official 
seal.' 99 The conclusions of the reg- 
ister were approved by Longyear, 
J. To the effect that an acknowl- 
edgment of a deed taken by a no- 
Deeds. Vol. 1.^57 



tary public, but the certificate of 
which is not signed by him, is in- 
sufficient to make the record evi- 
dence of the execution: See Clark 
v. Wilson, 27 111. App. 610. Affirmed 
in 127 I1L 449, 11 Am. St Rep. 
143. 

8 Citing Rev. Stats. § 4971, subd. 
16; Pierce v. Indseth, 106 U. S. 546, 
27 L. ed. 254. 

3 Marshall, J., in Oelbermann v. 
Ide, 93 Wis. 669, 57 Am. St Rep. 
947. 
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reversal for other reasons would not result, still we believe the 
court correctly stated the law. A seal was actually impressed 
upon the paper, and the certificate, for aught that appeared on 
its face, was complete in form and authentication. The no- 
tary in fact took the acknowledgment, executed and signed 
the proper certificate, and affixed a seal to the certificate, and 
the only defect, therefor, that could exist in the acknowledg- 
ment, was that the officer used another's seal. On this point, 
Mr. Justice Elliott, speaking for the court, observed: "No 
one can perceive how this branch of duty could have worked 
injury to any person in the world. Whether the one seal or the 
other was used did not add to or take from the certificate 
any real efficacy. If the notary, two hours before the acknowl- 
edgment, had thrown away his old seal and adopted another, 
certainly no real harm to any person could have been done. 
Nor is it easy to see how the mere use of one seal instead 
of another, where both are mere general seals without any 
peculiar marks or names, could do any body any harm." 4 
But the use by a notary of the seal of a county court, though 
done by mistake, will vitiate the act. 5 The distinction con- 
sists in the fact that the officer used the seal of a separate and 
entirely distinct office. Nor must the rule announced be con- 
fused with the case where the officer states that the acknowl- 
edgment was taken in a specified county before a notary pub- 
lic of that county, who certifies that he attached to it his no- 
tarial seal, and the only seal that is attached to the cerificate 
of acknowledgment is his seal as a notary public of another 
county. This is equivalent to using no seal at all, and in such 
a case the certificate of acknowledgment is so defective that 
the record of the deed is not constructive notice to a subse- 
quent purchaser. 6 

§ 496. Signature of officer must be attached to certifi- 
cate. — To make the certificate of acknowledgment com- 

*The Muncie Nat Bank v. 6 McKellar v. Peck, 39 Tex. 381. 
Brown, 112 Ind. 474, 477. « Emeric v. Alvarado, 90 CaL 444. 
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plete, the officer must sign it. Writing his name in the body 
of the certificate is not such a signature as the law demands. 
In a case where this principle was announced, it was contend- 
ed that a certificate is lawfully signed, if the name is insert- 
ed in it by the officer, without any technical subscribing, on 
the same principle which regards a signing good under the 
statute of frauds without an actual subscription. The court 
observed that the practice was common among conveyancers 
to insert the name as well as the title of the acknowledging 
officer in the body of the certificate beforehand, so that noth- 
ing remained for the officer to do but to attach his signature; 
and justly remarked that there could be no security against 
additions to the certificate, if the officer's name were placed at 
the head only, and as the records were prima facie evidence, 
and the original could not always be obtained, fraud could be 
practiced with comparative immunity. 7 "Giving a mere re- 
cital of the name of the officer and style of office in the body 
of the certificate, though written by him, the force of an of- 
ficial signature, would tend to render titles insecure, and in- 
duce litigation, which it is the purpose of the statutes to pre- 
vent" 1 



?Marston v. Bradshaw, 18 Mich. 
81, 100 Am. Dec 152. And see Car- 
lisle v. Carlisle, 78 Ala. 542; Clark 
v. Wilson, 127 111. 449, 19 N. E. 860, 
11 Am. St Rep. 143; Fitzgerald v. 
Milliken, 83 Ky. 70; Hout v. Hout, 
20 Ohio St 119. But see Wright v. 
Wilson, 17 Mich. 192, where of two 
separate certificates of husband and 
wife only one was signed, it was 
held sufficient And see Fisk v. 
Hopping, 169 111. 105, 48 N. K 323. 
See § 485, ante. And see, also, Wat- 
son v. Clendinin, 6 Blackf. 477; 
Duncan v. Duncan, 1 Watts, 322. 
Slight irregularities as to the sig- 
nature are not ordinarily fatal: 
Cook v. Bartlett, 179 Mass. 576, 



61 N. E. 266; Griffin v. Catlin, 25 
Wash. 474, 65 Pac 757, 87 Am. St 
Rep. 782; Sheridan County v. Mc- 
Kinney, 79 Neb. 223, 115 N. W. 548. 

» Carlisle v. Carlisle, 78 Ala. 542, 
545, per Clopton, J. See, also, Jef- 
ferson County Building Assn. v. 
Heil, 78 Ala. 513; Clark v. Wilson, 
127 111. 449, 11 Am. St Rep. 143. 
If, however, a foreign notary does 
not sign his christian name, but his 
initials only, but in the copy of his 
notarial commission, and in the cer- 
tificate attached to it, his christian 
name is given, the discrepancy is 
not sufficient to justify the rejec- 
tion of the deed as evidence: Den- 
ny v. Ashley, 12 CoL 165. 
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§ 497. Certificate of foreign officer is prima facie evi- 
dence of conformity to law. — The validity of the certifi- 
cate of an officer of the state, before a court of which it is 
questioned, is a matter of law. But the conformity of a cer- 
tificate of a foreign officer to the foreign law is a question of 
fact to be established by evidence. But where the certificate 
of such foreign officer is made, the certificate itself is prima 
facie evidence of its conformity to law. Hence, in Mississ- 
ippi, under a statute of that state which declared that "where 
the parties or witnesses to a deed resides in a foreign king- 
dom, state, nation, or colony, the acknowledgment or proof 
made before any court of law, or mayor, etc., certified by the 
said court, mayor etc., in the manner such acts are usually au- 
thenticated by them, or him, shall be sufficient," it was held 
that an acknowledgment taken before the mayor of Liver- 
pool, purporting to be under his official signature, and bear- 
ing the corporate seal, but which was signed, not by him, but 
by the town clerk, was valid ; the presumption is that this was 
the usual mode of authenticating the official acts of the mayor. 9 

§ 498. Taking an acknowledgment is a ministerial act 

— The current of authority is to the effect that the taking 
of an acknowledgment is an act purely ministerial in its char- 
acter, and not in any sense judicial. "It involves no compul- 
sion or summons of any person who does not appear of his 
own accord, and rarely, if ever, requires an investigation of 



9 Sessions v. Reynolds, 7 Smedes 
& M. (15 Miss.) 130. It is immate- 
rial, under a statute providing for 
the appointment of commissioners 
of deeds resident in other States 
whether or not the person whose 
acknowedgment is taken by such 
commissioner is domiciled in the 
State where the acknowledgment is 
taken: Buggy Co. v. Pregram, 102 
N. C 540. If a statute provides 



that where an acknowledgment is 
taken in another State, the clerk 
certifying to the official character 
of the officer shall also state that 
the deed was "executed and ac- 
knowledged according to the laws 
of such State," a certificate to that 
effect by the clerk settles any ques- 
tion as to the form of the ac- 
knowledgment : Culbertson v. Whit- 
beck, 127 U. S. 326l 
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the circumstances under which the deed was executed." 1 
On the ground that an officer in taking an acknowledgment 
acts ministerially, it is held that it is not sufficient for him to 
certify that the acknowledgment was taken according to law, 
but he should state what was done, showing a compliance with 
the statute. 2 "The clerk,," said the court, "is a ministerial, 
and not a judicial officer, and whether the feme relinquished 
her title in the way the law required, it was not his duty or 
province to decide. It was his duty to state the facts in re- 
gard to her acts and declarations, and whether they amounted 
to a compliance with the legal requisitions, and were sufficient 
to pass her title, it would devolve upon the judge or court to 



1 Learned v. Riley, 14 Allen, 109, 
113, per Justice Gray; Odiome v. 
Mason, 9 N. H. 24; Lynch v. Liv- 
ingston, 6 N. Y. 422; Hill v. Ba- 
con, 43 UL 477; Biscoe v. Byrd, 
IS Ark. (Barber) 655; Schultz v. 
Moore, 1 McLean, 520; Williamson 
v. Carskadden, 36 Ohio St 664; 
People v. Bartels, 138 111. 322; Dor- 
an v. Butler, 74 Mich. 643; Curtiss 
v. Colby, 39 Mich. 456; Halso v. 
Seawright, 65 Ala. 431. See Kim- 
ball v. Johnson, 14 Wis. 674. In 
Biscoe v. Byrd, 15 Ark. (Barber) 
655, 659, it is said concerning the 
power of taking an acknowledg- 
ment: "It is, in its nature, an act 
of personal trust, and is conferred 
on several officers, some of whom 
have no judicial power, in conse- 
quence of their improved capacity 
and integrity. It belongs to that 
class of duties known and recog- 
nized by this and other courts as 
strictly ministerial. Thus, it has 
been held that taking a recognizance 
is a ministerial act : Albee v. Ward, 
8 Mass. 84; Levy v. Inglish, 4 Ark. 
65. Taking an affidavit is such: 



4 Bos. & P. 37. And so, also, is 
the taking of an acknowledgment of 
a deed: Gill v. Fauntleroy, 8 Mon. 
B. 177; Beaumont v. Yateman, 8 
Humph. 543; Hopkins v. Mender- 
bak, 5 Johns. 234; Moore v. Vance, 
1 Ham. 1; Kinsman v. Loomis, 11 
Ohio, 479." See, also, Sackett v. 
McCaffrey, 131 Fed. 219, 65 C. C. 
A. 205; Woodland Bank v. Ober- 
haus, 125 CaL 320, 57 Pac. 1070; 
Com. v. Johnson, 123 Ky. 437, 96 S. 
W. 801; Barnard v. Schuler, 100 
Minn. 289, 110 N. W. 966; Horbach 
v. Tyrrell, 48 Neb. 514, 37 L.R.A. 
434, 67 N. W. 485; Read v. Toledo 
Loan Co., 68 Ohio St 280, 62 L.R.A. 
790, 67 N. E. 729, 96 Am. St. Rep. 
663; Ardmore etc. Bank v. Briggs 
etc Co., 20 Okla. 427, 23 L.R.A. 
(N.S.) 1074, 94 Pac. 533. And see 
Cooper v. Hamilton etc. Assn., 97 
Tenn. 285, 33 L.R.A. 338, 37 S. W. 
12, 56 Am. St. Rep. 795; Wilkinson 
v. Dennison, 113 Tenn. 237, 80 S. 
W. 765, 106 Am. St. Rep. 821, 3 
Am. & Eng. Ann. Cas. 297. 

2 Gill v. Fauntleroy's Heirs, 8 
Mon. B. 177. 



902 



THE LAW OF DEEDS. 



[CHAP. XIX. 



decide." * There are, however, some cases in which it is in- 
timated that an officer, in taking an acknowledgment, per- 
forms duties of a judicial nature. But these, we believe, will 
be found on examination to have been decided on other points, 
and though the observation may have been made that the act 
was a judicial one, yet the decision of the court did not re- 
sult as a conclusion from the assumption that such was the 
case. 4 



8 Gill v. Fauntleroy*s Heirs, supra. 

4 Thus, in Wasson v. Connor, 54 
Miss. 351, the point decided by the 
court was that a chancery clerk, 
who is the cestui que trust in a deed 
of trust, cannot take the acknowl- 
edgment of the deed. But in the 
course of its opinion the court said : 
"Whatever may be said of the re- 
ceiving for record and recording of 
a deed, it is evident that the taking 
of acknowledgment of a grantor is 
a quasi judicial act, and cannot be 
performed by the grantee in the 
deed. The officer who takes an ac- 
knowledgment acts in a judicial 
character in determining whether 
the person representing himself to 
be, or represented by some one else 
to be, the grantor named in the 
conveyance, actually is the grantor. 
He determines further whether the 
person thus adjudged to be the 
grantor does actually and truly ac- 
knowledge before him that he ex- 
ecuted the instrument By his cer- 
tificate he makes an official record 
of his adjudication on these points, 
which cannot be impeached by him- 
self, and sometimes cannot be im- 
peached by the grantor: Johnston v. 
Wallace, 53 Miss. 331, 24 Am. Rep. 
699. Inasmuch as no man can be 
a judge in his own case, it fol- 



lows that the grantee in a deed 
can never act as an officer in tak- 
ing an acknowledgment to the con- 
veyance: Beaman v. Whitney, 20 
Me. 413; Groesbeck v. Seeley, 13 
Mich. 329; Goodhue v. Berrien, 2 
Sand. Ch. 630." 

And so in Jamison v. Jamison, 3 
Whart. 457, 31 Am. Dec 536, the 
point decided by the court was 
that parol evidence was inadmissible 
to show what passed at the time 
of the acknowledgment of a deed by 
a married woman for the purpose 
of contradicting the certificate, ex- 
cept in cases of fraud and imposi- 
tion. The court, however, said: 
"The judge or justice of the peace, 
in taking an acknowledgment, acts 
judicially, not ministerially. The 
law imposes on him the duty of as- 
certaining by his own view and ex- 
amination the truth of the matters 
to which he is to certify, and points 
out precisely his duty. Having thus 
intrusted him to see that the proper 
forms are observed, his solemn cer- 
tificate that they have been ob- 
served, on the faith of which par- 
ties act, contracts are proceeded in, 
moneys are paid, and deeds accept- 
ed, must (in the absence of fraud 
or collusion) be considered as en- 
titled to full faith and credit; and 
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§ 499. Official character of officer should appear. — The 
general rule is that it should appear from the certificate that 
the person who took the acknowledgment was an officer au- 
thorized by law to do so. Thus, a copy of a deed was offered 
in evidence in the certificate of acknowledgment of which, it 
was not expressed that the person taking it was an officer of 
any kind, and the name subscribed had no addition of any of- 
ficial character. The plaintiff offered to prove by other evi- 
dence that the person who took the acknowledgment was a 
duly qualified officer. The deed and proof were both rejected. 
The supreme court sustained the ruling, and observed : "The 
acknowledgment or proof is nothing unless it be taken by an 
authorized officer, and, whether the person be authorized or 
not, is a fact which ought to appear in the certificate of the 
officer himself. This, prima facie, would be sufficient to au- 
thorize the record, and to throw the proof on the person im- 
peaching the deed. In this case nothing of the kind appears 
in the certificate, or attached to the subscription, consequent- 
ly the deed was not duly recorded, and the copy cannot be re- 
ceived as evidence." 6 If, in the body of the certificate, the of- 



cannot, without rendering titles to 
real estate exceedingly insecure, be 
left at any distance of time after- 
ward to the uncertainty and frailty 
of proof, and to all the mistakes, 
prejudices, imperfections, and haz- 
ards that attend it." See, also, 
Hornbeck v. Building Assn., 88 Pa. 
St 64; Griffith v. Ventress, 91 Ala. 
366, 11 L.R-A. 193, 24 Am. St Rep. 
918; Greenleaf-Johnson Lumber Co. 
v. Leonard, 145 N. C. 339, 59 S. E. 
134. 

6 Lessee of Johnston v. Haines, 2 
Ohio, 55, 15 Am. Dec 533. The 
court, however, confines the exclu- 
sion of proof to the case of the 
copy of the deed offered in evidence, 
saying: "Proof distinct from the 



certificate upon which the record; 
was made, that the person who took 
the acknowledgment was in fact a 
justice duly qualified, could not be 
received at the trial, because it was 
a copy, and not the original, to 
which the evidence was intended to 
be applied. We do not decide what 
would be the law had the original 
deed been in court, and proof of- 
fered that the person who took the 
acknowledgment was a justice. We 
think it clear that, in the case of a 
copy, such proof cannot be received. 
The record being irregular, the or- 
iginal is not proved, and, until that 
is done, a copy cannot be used": 
And see, also, Cassell v. Cooke, 8 
Serg. & R. 268, 11 Am. Dec 610; 
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fleer's official character is properly described, it is unnecessary 
to add the title of his office to his name. 6 So the acknowledg- 
ment was held sufficient in a case in which the caption showed 
the acknowledgment to have been taken in Calhoun county but 
the notary's name was followed by the words "Notary Public 
in and for Eaton County," as the fact appeared that the no- 
tary was one for Eaton county. 7 It is not material that the 
officer signing the acknowledgment sets forth more than one 
official designation if the correct designation appears, as any 
other designation will be considered mere surplusage. 8 Under 
some statutes however, it has been held that the certificate 
need not necessarily show the official character of the officer 
signing. 9 And it has been said that judicial notice will be 
taken of the fact that the person signing the certificate is an 
officer authorized to do so, if such be the fact. 1 



Lincoln v. Thompson, 75 Mo. 613; 
Myers v. Boyd, 96 Pa. St. 427; Em- 
eric V. Alvarado, 90 Cal. 444, 27 Pac. 
356; Hurst v. Leckie, 97 Va. 550, 
34 S. E. 464, 75 Am. St Rep. 798. 

6 Brown v. Farran, 3 Ohio, 140; 
Lake Erie etc. R. R. Co. v. Whit- 
ham, 155 111. 514, 28 L.R.A. 612, 46 
Am. St. Rep. 355. If the title of 
the officer stated in the body of the 
certificate of acknowledgment is 
that of one not authorized to take 
the acknowledgment, and the suf- 
fix to the signature, read in con- 
nection with the deed, shows an 
officer having such authority, the 
suffix will control : Summer v. Mit- 
chell, 29 Fla. 179, 14 L.R.A. 815, 
30 Am. St Rep. 106. That courts 
are liberal in determining whether 
or not the certificate does show 
the official character of the officer 
see Riviere v. Wilkins, 31 Tex. Civ. 
App. 454, 72 S. W. 608; Kane v. 
Sholars, 41 Tex. Civ. App. 154, 90 



S. W. 937; Leech v. Karthaus, 141 
Ala. 509, 37 So. 696; Smith v. Sher- 
man, 113 Iowa, 601, 85 N. W. 747; 
Best v. Kirkendall, (Tex.) 107 S. 
W. 932; Duckworth v. Watsonville 
etc. Co., 150 Cal. 520, 89 Pac 338; 
Williams v. Cessna, 43 Tex. Civ. 
App. 315, 95 S. W. 1106. 

7 Lamb v. Lamb, (Mich.) 102 N. 
W. 645. 

8 Wilson v. Braden, 56 W. Va. 
372, 49 S. E. 409, 107 Am. St Rep. 
927; Buntyn v. Shippers' etc. Co., 
63 Miss. 94. See, also, Owen v. 
Baker, 101 Mo. 407, 14 S. W. 175, 
20 Am. St. Rep. 618. 

6 See section 502, post; McCreary 
v. Coggeshall, 74 S. C. 42, 7 L.R.A. 
(N.S.) 433, 53 S. E. 978; U. S. 
Bank v. Benning, 4 Cranch, (C. C.) 
81, 2 Fed. Cas. No. 908; Van Ness 
v. U. S. Bank, 13 Pet. 17, 10 L. ed. 
38; Harvey v. Borden, 2 Wash. 156. 

x Creary v. Coggeshall, 74 S. C. 
42, 7 L.R.A.(N.S.) 433, 53 S. E, 
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§ 500. Certificate prima facie evidence. — But if the of- 
ficer describes himself as an officer, on whom the law confers 
authority to take acknowledgments, he is not required to state 
in his certificate that he is so authorized. 2 If the person tak- 
ing an acknowledgment styles himself an officer before whom 
an acknowledgment may be taken, his certificate is prima facie 
evidence of the fact that he is such officer. 8 And where a cer- 
tificate purporting to have been made in a particular county, 
states that the officer is "an acting justice of the peace," with- 
out designating of what county, his official character is suf- 
ficiently shown. 4 But it was held in Illinois that a deed to 
land in that State, executed and acknowledged in another 
State, was not admissible in evidence for the reason that the 
certificate of the judge in the latter State did not show that 



978; Lucas v. Boyd, 156 Ala. 427, 
47 So. 209; Livingston v. Kettelle, 
6 11L 116, 41 Am Dec. 166. 

8 Lessee of Levingston v. Mc- 
Donald, 9 Ohio, 168. In Sparrow v. 
Hovey, 41 Mich. 708, the certificate 
of acknowledgment was headed : 
"The State of New York, New 
York County, ss.," and signed Ed- 
win F. Corey, Com. for the State 
of Michigan, in New York. The 
officer described himself in the body 
of the certificate as "a cdmmission- 
er for the State of Michigan, with- 
in and for said county." The offi- 
cial seal consisted of a red wafer 
impressed with the words Edwin 
, Commissioner of Deeds 
for Michigan. There was no re- 
cital in the certificate that the offi- 
cer was appointed and commis- 
sioned by the governor. The court 
held that the deed to which the cer- 
tificate was attached was sufficient 
to entitle the deed to admission in 
evidence, and said: "Objection 



was made that the full name of 
the commissioner did not appear 
in the impression made on the of- 
ficial seal, the first name, Edwin, 
only appearing. There is nothing 
in this that should cause any doubt 
whatever to be thrown upon the 
matter. It very frequently happens 
that a clear and distinct impression 
in full does not appear, but this 
has not generally been considered 
as throwing any double upon the 
genuineness of the official act. It 
was not necessary for the commis- 
sioner in the body of the certificate 
to recite the source of his power, 
or that he had duly qualified, any 
more than it would be for a notary 
or justice of the peace." See, also, 
Elwood v. Flannigan, 104 U. S. 562, 
26 L. ed. 842; Jinwright v. Nelson, 
105 Ala. 399, 17 So. 91. 

s Tuten v. Gazen, 18 Fla. 751. 

4 Livingston v. Kettelle, 1 Gilm. 
116, 41 Am. Dec 166. 
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the justice taking the acknowledgment was such at the time 
the acknowledgment was taken, but stated only in general lan- 
guage the fact that he was a justice. 5 Mr. Justice Cowen said 
that if the certificate was not to be taken as presumptive evi- 
dence of the facts recited, the objections that might be made 
to a certificate would, if allowed, "destroy almost entirely 
the utility of the statutes, which declare a probate or certifi- 
cate of acknowledgment indorsed by certain officers upon a 
deed, to be prima facie evidence of its execution. If their 
official character, their signatures, and that they acted within 
their territorial jurisdiction, must be shown by extrinsic evi- 
dence, the party may as well, and in general, perhaps, with 
more convenience to himself, procure the common-law proof. 
The practice is to take a certificate which appears on its face 
to be in conformity with the statutes, as proof of its own 
genuineness. It need only be produced. There is no need 
of extrinsic proof, such as showing by whom it was made, 
any more than of a notary's certificate when received under 
the commercial or civil law, or a clerk's certified rule of the 
court in which the cause is pending. Accordingly, where the 
certificate describes the proper officer, acting in the proper 
place, it is taken as proof both of his character and local ju- 
risdiction. He is like an officer authorized to take testimony 
de bene esse under various statutes." 6 

* 

§ 501. Abbreviations are sufficient designation of offi- 
cial character. — An abbreviation of the official name of the 
officer taking the acknowledgment is sufficient. Thus, the 
letters "J. P." sufficiently indicate that the officer to whose 
name they are attached is a justice of the peace. The statute 



* Phillips v. People, 11 111. App. 
340. 

6 Thurman v. Cameron, 24 Wend. 
87, 92. See, also, Thompson v. 
Morgan, 6 Minn. 220; Hassler v. 



King, 9 Gratt 115; Belo v. Mayer, 
79 Mo. 67; Evans v. Lee, 11 Nev. 
194; Tuten v. Gazan, 18 Fla. 751; 
Bell v. Fry, 5 Dana, 341; Harding 
v. Curtis, 45 III 252. 
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of Mississippi provided that an acknowledgment might be 
made before certain officers, and that "a certificate thereof 
must be written on or under the deed or conveyance, and 
signed by the officer before whom it was made." A justice 
of the peace in taking an acknowledgment appended to his 
signature the letters "J- The court said : "It is not pro- 
vided that the certificate shall contain a description of the 
office of the person taking the acknowledgment, nor is any 
mode of showing his official character prescribed. It may, 
therefore, be shown either in the body of the certificate, or 
by additions and prescriptions attached to his signature. If 
it appear by the latter mode, it is sufficient if it be done in 
such manner as to render the description of the officer plain 
and easily intelligible, and abbreviations may be used, if, in 
general understanding, their import be known and fixed. 7 
The abbreviations here used are in very general use, and it may 
be safely said that there are few persons capable of reading 
and writing, who did not understand the letters 'J- P.' to sig- 
nify justice of the peace." 8 So, where the only description of 
the official character of the person who took an acknowledg- 
ment of a deed in another State was supplied by the letters 
"J. P." appended to his name, it was held that the certificate 
prescribed by statute as to the execution of deeds in other 
States, containing an attestation of the official character of the 
acknowledging officer as a justice of the peace, was sufficient 
to show that he was such officer. 9 The letters "N. P." are 
sufficient to show that the officer, opposite to whose name they 
are written, is a notary public. 1 



7 Citing Duval v. Covenhoven, 4 
Wend 561. As to Cl'k H. G being 
sufficient to show person signing 
was clerk of H. County where this 
was recited in body of certificate, 
see Riviere v. Wilkins, 31 Tex. Civ. 
App. 454, 72 S. W. 608. See Best 
v. Kirkendall, (Tex.) 107 S. W. 



932 where C. C. T. C. was used for 
county clerk, Tyler County. 

8 Russ v. Wingate, 30 Miss. 440. 

9 Final v. Backus, 18 Mich. 218. 
iRawley v. Berrian, 12 111. 198, 

200; Leech v. Karthaus, 141 Ala. 
509, 37 So. 696; Williams v. Lob- 
ban, 206 Mo. 399, 104 S. W. 5a In 
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§ 502. Proof aliunde of official character. — Where it is 
not required by statute that the certificate of the acknowledg- 
ing officer shall show that he is an officer authorize^ by law 
to take acknowledgments, the fact may be proved aliunde} 
In the Supreme Court of the United States, where the certifi- 
cate of acknowledgment did not contain an official designa- 
tion of the officer who took the acknowledgment, it was de- 
cided that under the Maryland , statute, this fact might be 
shown by parol evidence. Mr. Chief Justice Taney said : "We 
perceive nothing in the Maryland acts of assembly which re- 
quires justices of the peace or other officers to describe in 
their certificates their official characters. It is no doubt usual 
and proper to do so, because the statement in the certificate is 
prima facie evidence of the fact, where the instrument has 
been received and recorded by the proper authority. But 
such a statement is not made necessary by the Maryland stat- 
utes. And whenever it is established by proof that the ac- 
knowledgment was made before persons authorized to take it, 
it must be presumed to have been taken by them in their of- 
ficial capacity, and when their official characters are suffi- 
ciently shown by parol evidence, or by the admissions of the 
parties, we see no reason for requiring more where the acts 
of the legislature have not prescribed it. On the contrary, 
the soundest principles of justice and policy would seem to 
demand that every reasonable intendment should be made to 
support the titles of the bona fide purchasers of real property ; 
and this court is not disposed to impair their safety by insist- 



Summer v. Mitchell, 29 Fla. 179, 
14 L.R.A. 815, 30 Am. St. Rep. 106, 
this section is cited as authority, 
and many important cases are col- 
lated. 

2 Scott v. Gallagher, 14 Serg. & 
R. 333, 16 Am. Dec. 508; Bennett 
v. Paine, 7 Watts, 334, 32 Am. Dec 



765; Shults v. Moore, 1 McLean, 
520; Van Ness v. Bank of United 
States, 13 Peters, 17, 10 L. ed. 38. 
And see Rhodes v. Selin, 4 Wash. 
C. C. 718; Jeffreys v. Collis, 4 
Dana, 470; Byer v. Etnyre, 2 Gill, 
150, 41 Am. Dec 410. 
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ing upon matters of form, unless they were evidently required 
by legislative authority." 8 

§ 503. Stating the name of the grantor in the certifi- 
cate. — The name of the party acknowledging the deed 
should always appear in the certificate. And in some cases 
the omission to do so has been held to vitiate the acknowledg- 



8 Van Ness v. The Bank of the 
United States, 13 Peters, 17, 21, 10 
L. ed. 38, 40. In Bennett v. Paine, 
7 Watts, 334, 32 Am. Dec. 765, a 
certificate of acknowledgment con- 
tained no declaration of the offi- 
cial character of the person who 
took it. A copy of the commission 
of the officer taken from the rec- 
ords of his county, and certified to 
by the recorder that it was a true 
copy, was offered to supply the de- 
fect Upon this point the court 
say: "The certificate of acknowl- 
edgment, certainly contains no as- 
sertion of magisterial character. It 
is not affirmative of either office or 
place; but may not proof of these, 
as in the Commissioners v. Ross, 
3 Binn. 539; [5 Am. Dec 383] be 
supplied aliunde? In that case a 
deposition, in the caption of which 
it was neither stated nor apparent 
that the examiner was a justice for 
the county, was received on the au- 
thentication of the fact by the pro- 
thonotary's certificate; and in what 
does it differ from the present? 
In nothing, perhaps, but that the 
identity of the person was more 
distinctly disclosed; and that the 
supplemental certificate was given 
by the prothonotary instead of the 
recorder. The evidence that the 
act was done within the jurisdic- 
tion of him who is thus proved to 



have been a magistrate, is equal, 
if not greater, in the present, for 
we have the exemplification of a 
commission to a person of the same 
name who was commissioner for 
the county in which the grantors 
reside. In Dunn v. The Common- 
wealth, 14 Serg. & R. 432, the ex- 
emplification of a sheriff's bond, re- 
quired by statute to be taken be- 
fore the recorder of deeds, was re- 
jected, though the name of the sub- 
scribing witness was identical with 
that of the recorder, because it was 
thought that the statutory proof 
of execution, which was the fact 
directly in issue, ought to be as 
entire as the common-law proof in- 
tended to be superseded by it Here 
there is no substitution of statu- 
tory for common-law proof, and 
the question of law is collateral. 
Is it too much, in the absence of 
counterproof, to presume that the 
person named in the commission 
is he who received the acknowl- 
edgment? It may have possibly 
been certified by another of the 
same name, there or elsewhere; 
but so might it be if it did con- 
tain an affirmation of character and 
place. The proof to sustain the 
certificate in that case and this, is 
the presumption which the law 
makes in favor of legality." 
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ment. 4 A certificate omitting the name of the grantor, was 
held not to import an acknowledgment by him. Bissel, J., 
speaking for the majority of the court, said: "It has been 
said again, that the certificate is the language of the magis- 
trate ; and that its fair import is that the person by whom the 
deed is executed, appeared and acknowledged it. If this be 
so, the deed is undoubtedly well acknowledged. But are not 
the terms of the acknowledgment always the language of 
the person making it? And does the certificate of the mag- 
istrate import anything more than it was made before him, 
and in his presence? And is it the fair import of this certifi- 
cate that the grantor appeared and made the acknowledg- 
ment? The certificate is, to say the least of it, equivocal; and 
every word of it would be satisfied, provided some person oth- 
er than the grantor, appeared before the magistrate and ac- 
knowledged the instrument. How, then, can we say that the 
requirements of the statute have been complied with; and 
that this deed has been duly acknowledged by the grantor? If 



*Hiss v. McCabe, 45 Md. 84; 
Smith v. Hunt, 13 Ohio, 260, 42 
Am. Dec. 201; Hayden v. West- 
cott, 11 Conn. 129. In Hiss v. Mc- 
Cabe, supra, Bartol, C. J., deliver- 
ing the opinion of the court, said: 
"Jacob Murray, one of the parties' 
grantors, is described in the deed 
as the heir at law and next of kin 
of said Alexander Murray and Vic- 
torine Collins as the adopted 
daughter of said Alexander, who is 
mentioned in his will as Victorine 
Murray. This deed is produced for 
the purpose of showing that the 
title to the nine inches of ground 
not embraced in the lease, which it 
is alleged has been acquired by Al- 
exander Murray in fee by adver- 
sary and exclusive possession, has 
been thereby vested in the appellee. 



But it is ineffectual for that pur- 
pose, the same not having been ac- 
knowledged according to law. The 
acknowledgment purports to have 
been made by Murray, with- 

out other designation of the person 
making the acknowledgment, which 
is insufficient to convey the title of 
Jacob Murray, even if it were sat- 
isfactorily proved that he was the 
heir at law of Alexander Murray, 
deceased." See, also, Lincoln v. 
Thompson, 75 Mo. 613; Wilcoxon 
v. Osborn, 77 Mo. 621; Magness v. 
Arnold, 31 Ark. 103. But one 
christian name is recognized : Scho- 
field v. Jennings, 68 Ind. 232; 
Games v. Stiles, 14 Pet. 322, 10 
L. ed. 476; Page v. Arnim, 29 Tex. 
53. 
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we were permitted to look away from the certificate and to 
speculate upon probabilities, we might, and undoubtedly should, 
come to the conclusion that the deed was acknowledged by 
the grantor; because it is highly improbable that any other 
person should have appeared and made the acknowledgment. 
. . . But we may not thus speculate. We can only give 
a construction to the certificate; and upon this a majority of 
the court are of the opinion that the deed is not duly ac- 
knowledged, and that it was properly rejected in the circuit." 5 



8 Hayden v. Westcott, 11 Conn. 
129. The acknowledgment was in 
these words: "Personally ap- 
peared , and acknowl- 
edged this instrument by him 
sealed and subscribed, to be his 
free act and deed." Church, 
dissented and said: "In the con- 
struction of deeds and other writ- 
ings, if the court can discover the 
meaning intended to be conveyed, 
with sueh a degree of moral cer- 
tainty as to leave no reasonable 
doubt of such meaning, the inten- 
tion so expressed, if consistent 
with the rules of law and the pur- 
poses of the parties, should be sup- 
ported. When I look over this 
deed in connection with the cer- 
tificate of the magistrate, I think 
I see with all this certainty, that 
it has been acknowledged according 
to law. I have no doubt but the 
evidence of an acknowledgment of 
a deed should appear upon the deed 
and be in writing. The certificate 
or evidence of acknowledgment is 
a part of the deed, and is to be 
construed in reference thereto. To 
the deed in question the signature 
and seal of Knight Whittemore, 
the grantor, are affixed by himself; 
and immediately follows the official 



certificate of the magistrate of the 
acknowledgment In this certifi- 
cate, the magistrate alone is speak- 
ing; and he certifies to the truth 
of several facts: First, that some 
one appeared before him in person, 
for he says 'personally appeared'; 
secondly, that the person acknowl- 
edged the deed to be his free act, 
'and acknowledged this instrument,' 
etc.; thirdly, that the person thus 
appearing and acknowledging the 
deed was in fact the grantor, 
Knight Whittemore, *by him sealed 
and subscribed/ etc. It is not 
doubted that a certificate averring 
the grantor of the deed appeared 
and acknowledged it, without giv- 
ing his name, would be sufficient. 
It appears to me that the present 
certificate is equivalent to such a 
one. To give to this certificate this 
construction, it is not, in my opin- 
ion, necessary to supply any words 
which may be supposed to have 
been omitted; but if it was, then 
the words 'which was' inserted next 
after the word 'instrument* would 
give to the certificate certainty to a 
common intent at least And that ' 
words may be supplied to effect a 
construction manifestly in support 
of intention is well settled: Booth 
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A similar decision was made in Ohio, where the certificate of 
acknowledgment was held void for the omission of the name 
of the mortgagor, the court remarking: "If Folsom is blank, 
and blank is Folsom, the execution of the mortgage is com- 
plete, but as no evidence is adduced to prove these facts, we 
know of no rule of law which will authorize us to infer that 
Ezekiel Folsom, the grantor, is just nobody at all." 6 

§ 504. Certificate sufficient if it shows the grantor's 
name by reference. — The certificate of acknowledgment, 
however, will be sufficient, even if the name of the grantor 
be defectively stated or entirely omitted, if it appear, with 
reasonable certainty, that the instrument was in fact acknowl- 
edged by the grantor. Thus, in a deed, one of the grantors 
was designated as Richard G. Bailey, and it was signed R. G. 
Bailey. The certificate of acknowledgment, after a designa- 
tion of the State, county, and town, proceeded, "this thirty- 



v. Wallace, 2 Root, 247; Couch v. 
Gorham, 1 Conn. 36; Bigelow v. 
Benedict et al. 6 Conn. 116; Peck 
v. Wallace, 9 Conn. 453; Wright v. 
Dickinson, 1 Dow, 141, 147, 1 Chit- 
ty Gen. Prac. 124. But if the lan- 
guage used is capable of two con- 
structions, which in the present 
case I am bound to concede, I 
adopt that which is consistent with, 
and will support the validity, of the 
deed." 

6 Smith's Lessee v. Hunt, 13 
Ohio, 260, 269, 42 Am. Dec. 201. 
See, also, in this connection, Pow- 
ers v. Hatter, 152 Ala. 636, 44 So. 
859; Sims v. McLaren, 117 Mo. 
App. 67, 94 S. W. 792; Kane v. 
Scholars, 41 Tex. Civ. App. 154, 90 
S. W. 937. But see Wilcoxon v. 
Osborn, 77 Mo. 621. A deed pur- 
porting to be signed by Geo. H. 



Case, in the certificate of acknowl- 
edgment of which the notary cer- 
tifies that Geo. H. Crane was 
known to him to be the signer and 
sealer of such deed, is not compe- 
tent, without further proof, to es- 
tablish a conveyance by Geo. H. 
Case: Heil v. Redden, 38 Kan. 255. 
A certificate without explanation 
that James B. acknowledged the 
execution of a deed signed by and 
purporting to be the act of Jonas 
B. will not, it is held, entitle it to 
record; Stephens v. Motte, 81 Tex. 
115. If a deed is signed F. W. 
Chandler and appears to have been 
acknowledged by T. W. Chandler, 
the acknowledgment is insufficient: 
Carleton v. Lombardi, 81 Tex. 355. 
But see Cheek v. Herndon, 82 Tex. 
146. 
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first day of January, a. d. 1842, Oliver Hale and Daniel 
Brown, Richard G. personally appeared and acknowledged this 
instrument by them sealed and subscribed to be their free act 
and deed," etc. The court was of the opinion that though 
the surname was omitted, yet the statement that Richard G., 
who executed the instrument, acknowledged it, made it suf- 
ficiently certain that it was acknoweldged by the grantor. 7 
So where the certificate of acknowledgment omitted the name 
of the grantor, but described him as "the signer and sealer 
of the foregoing instrument," the certificate was held suffi- 
cient. 5 And a certificate which shows that the person who 



* Chandler v. Spear, 22 Vt. 388, 
And see Wilcoxon v. Osborn, 77 
Mo. 621; Owen v. Baker, 101 Mo. 
407, 20 Am. St. Rep. 618, 14 S. W. 
Rep. 175; Hughes v. Morris, 110 
Mo. 306, 19 S. W. Rep. 481 ; Sum- 
mer v. Mitchell, 29 Fla, 179, 14 
L.R.A. 815, 30 Am. St. Rep. 106; 
Cleland v. Long, 34 Fla. 353 ; Logan 
v. Williams, 76 111. 175; Chase v. 
Whiting, 30 Wis. 544; Hiles v. La 
Flesh, 59 Wis. 465, 18 N. W. Rep. 
435; Brunswick etc. Co. v. Brack- 
et^ 37 Minn. 58, 33 N. W. Rep. 
214; Wells v. Atkinson, 24 Minn, 
161; Robidoux v. Cassilegi, 10 Mo. 
App. 516; Chandler v. Spear, 22 Vt 
388; Brooks v. Chaplin, 3 Vt. 281, 

23 Am. Dec. 209; Sharpe v. Orme, 
61 Ala. 263; Kelly v. Rosenstock, 
45 Md. 389; Frostburg Mut. Build- 
ing Assn. v. Brace, 51 Md. 508; 
McClure v. McClurg, 53 Mo. 173; 
Kelly v. Calhoun, 95 U. S. 710, 24 
L. ed. 544; Basshor v. Stewart, 54 
Md. 376; Hughes v. Wright, 100 
Tex. 511, 11 L.R.A.(N.S.) 643, 101 
S. W. 789, 123 Am. St. Rep. 827; 
Frederick v. Wilcox, 119 Ala. 355, 

24 So. 582, 72 Am. St. Rep. 925. 

Deeds. Vol. 1.— 58 



8 Sanford v. Bulkley, 30 Conn. 
344. The opinion of the court was 
delivered by Butler, J., who in the 
course of it said: "The statute 
requires that every deed of houses 
and lands shall be acknowledged by 
the grantor to be his free act and 
deed before one of certain speci- 
fied officers, and the construction 
given it by this court requires that 
the officer should make a certifi- 
cate in writing on the deed, to be 
recorded with it, that such ac- 
knowledgment has been made be- 
fore him. No particular form of 
certificate is necessary. It is suf- 
ficient if the fair import of it is 
that the grantor appeared in per- 
son before the officer and acknowl- 
edged that the instrument was his 
free act and deed. . A concise and 
perfect form has long been in gen- 
eral use. Omissions in that form 
have brought questions respecting 
the sufficiency of the certificate sev- 
eral times before the court. Thus, 
in Stanton v. Button, 2 Conn. 527, 
there was an omission of the word 
'acknowledged/ and the court prop- 
erly held that the certificate did not 
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made the acknowledgment is the grantor, even if it omits 
his name, is sufficient if it refers to him by name in the wife's 
acknowledgment. 9 So also the certificate has been held suffi- 
cient where, although the grantor's name appeared in it in 
blank, reference was made to the instrument executed in which 



import that the grantor had ac- 
knowledged the deed, and that it 
was fatally defective. In Hayden 
v. Westcott, 11 Conn. 129, the name 
of the person who appeared was 
omitted, and the certificate varied 
somewhat from the usual form. 
There the words were: 'Personal- 
ly appeared , and ac- 
knowledged this instrument by him 
sealed and subscribed to be his free 
act and deed.' A majority of the 
court were of opinion that the cer- 
tificate did not fairly import that 
the grantor appeared, for that al- 
though the words *by him sealed 
and subscribed* referred to the 
grantor, they did not, with cer- 
tainty to a common intent, refer 
to the person who appeared to 
make the acknowledgment. In this 
case the language is: 'Personally 
appeared , signer and seal- 
er of the foregoing instrument,' 
etc. If it was: 'Personally ap- 
peared — grantor in the 

foregoing instrument,' it would 
clearly be sufficient But the gran- 
tor signs and seals an instrument, 
and the witnesses 'suhscribe' or 'at- 
test' it. The words 'signer and 
sealer,' therefore, used in the same 
connection, fairly import that the 
'grantor* appeared and made the ac- 
knowledgment. It is claimed that 
the certificate should show that the 
person who acknowledged was the 



veritable grantor, known to the 
magistrate as such. A certificate 
expressly asserting actual knowl- 
edge of the identity of the person 
by the officer is required in some 
States, but never has been in this, 
the ordinary presumption that the 
magistrate had acted rightly having 
been deemed sufficient. And in this 
case, if the name of the grantor 
had been inserted in the blank, the 
certificate would not for that rea- 
son show that the veritable grantor 
appeared and acknowledged the 
deed, without the aid of that pre- 
sumption, for there may be many 
of the same name, or the name may 
have been inserted by the draughts- 
man, and not by the magistrate, 
and the deed carried and acknowl- 
edged before him by another per- 
son of the same name. It is not, 
indeed, in any case the mere pres- 
ence of the name of the grantor in 
the blank of the common certifi- 
cate which furnishes satisfactory 
evidence that the grantor acknowl- 
edged the deed, but the addition 
of the words 'signer and sealer of 
the foregoing instrument,' which 
distinguish him from those of the 
same name, in conjunction with the 
presumption that the magistrate 
was acting rightly, and certifying 
only to that of which he had actual 
knowledge." 
9 Magness v. Arnold, 31 Ark. 103. 
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the grantor's name appeared. 1 And the certificate may be 
sufficient although the grantor's name is incorrectly stated. 2 

§ 505. Presumption that parties use their real names. 
— The presumption of law naturally is that a person uses 
his real name. And although it may be true, as matter of 
fact, yet it is not a legal presumption that he is known by 



1 Milner v. Nelson, 86 Iowa, 452, 
19 L.R.A. 279, 53 N. W. 405; Ten- 
nis v. Gifford, 133 Iowa, 372, 110 
N. W. 586; Larson v. Eisner, 93 
Minn. 303, 101 N. W. 307, 2 Am. 
& Eng. Ann. Cas. 989. 

8 Kentucky Land etc Co. v. 
Crabtree, 113 Ky. 922, 70 S. W. 31; 
Kane v. Scholars, 41 Tex. Civ. App. 
154, 90 S. W. 937. See, also, Tay- 
lor v. Silliman, 49 Tex. Civ. App. 
285, 108 S. W. 1011; Arnall v. 
Newcomb, 29 Tex. Civ. App. 521, 
69 S. W. 92 (applying rule of idem 
sonans). In Larson v. Eisner, su- 
pra, tbe court makes an extended 
review of the cases relative to the 
subject matter and holds that a 
certificate of acknowledgment sub- 
stantially as required by statute is 
not rendered fatally defective by 
the omission of the name of the 
person acknowledging from the 
blank space provided therefor. In 
this case the certificate of acknowl- 
edgment stated that known to 

be the person who executed the 
foregoing instrument appeared be- 
fore the notary. The court says: 
. . resort may be had to the 
whole deed or instrument in order 
to ascertain the meaning of the cer- 
tificate of acknowledgment (citing 
cases)." In Bennett v. Knowles, 
66 Minn. 4, 68 N. W. Ill the rule 



of liberal construction is reiterated, 
and emphasis is placed upon the 
two essential elements to a valid 
certificate of acknowledgment — the 
identity of the person executing the 
instrument, and his acknowledg- 
ment or admission that he did ex- 
ecute it. "Does the certificate un- 
der consideration bear the test? 
We are not warranted in assum- 
ing that the execution of the cer- 
tificate by the notary public, with 
the seal attached, at a specified date 
was an idle ceremony. The mere 
fact that the name of the assignor 
is omitted from the certificate does 
not render it uncertain as to the 
identity of the person appearing 
before the notary. It is evident 
from the face of the certificate that 
the assignor came before the no- 
tary and acknowledged the instru- 
ment, and that the omission of his 
name from the blank space pro- 
vided in the form of acknowledg- 
ment used occurred through a cler- 
ical mistake. While the certificate 
would be more complete with it, the 
necessary facts are reasonably in- 
ferable without the name. It is 
evident some one appeared, and 
it is unreasonable to assume that 
it may have been some one other, 
than the assignor." 



916 



THE LAW OF DEEDS. 



{chap. XIX. 



different names. On this ground a deed which purported to 
have been made by Hiram Sherman, but was signed Harmon 
Sherman, although it appeared to have been acknowledged by 
Hiram Sherman, was held so defective in acknowledgment 
as not to be admissible on the acknowledgment alone, in evi- 
dence. The ground upon which the court based its decision 
is found in this language : "In the absence of proof, a deed 
signed by Harmon, and acknowledged by Hiram, is signed 
and acknowledged by different persons. There is nothing 
in the certificate of acknowledgment which can supply the 
defect, if it could be supplied in that way, upon which there 
is no occasion to express an opinion. Hiram Sherman, in le- 
gal presumption, has executed no deed which he could ac- 
knowledge. A person may be known by an alias as well as 
by his real name, may use a name for a single occasion which 
he would be estopped to deny. But this could only be shown 
by directly connecting him, by proof, with the execution and 
delivery of the deed, and in such a case he would not be bound 
because he had acquired a new name in fact, but only be- 
cause he had so acted that in the given case he could not be 
heard to dispute his own act. If there had been proof in this 
case that Hiram Sherman was known also by the name of 
Harmon Sherman, we are not prepared to say it would not 
have laid a foundation for introducing the record. 55 * 

§ 506. Acknowledgment in court. — Deeds under par- 
ticular statutes have sometimes been acknowledged in open 
court. Under these statutes it is held that a certificate which 
states that the deed is properly acknowledged, is not defec- 
tive because it omits to state the name of the grantor. The 
presumption in such a case is said to be that, inasmuch as the 
deed was acknowledged in open court, the proceedings of the 
court were regular. It hence would follow, in the absence 
of opposing proof, that the statute had been complied with, 

*Boothroyd v. Engles, 23 Mich. 19. 
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and that the deed had been acknowledged by the proper per- 
son, that is the grantor.* 

§ 507. Acknowledgment of deed by trustee. — When a 
trustee executes a deed in that capacity, the better practice 
undoubtedly is to describe him in the certificate of acknowl- 
edgment as trustee. But an omission to do so does not ren- 
der the certificate, for that reason, void. A description of 
him by his name without designating his fiduciary capacity is 
suffigient. 5 

§ 508. Certificate should affirmatively show substantial 
compliance with statute. — To render the acknowledgment 
effectual, it must affirmatively appear from the certificate that 



♦Wise v. Postlewait, 3 W. Va. 
452; Phillips v. Ruble, Litt. Sel. 
Cas. 221. In the first case the court 
said: "When it is certified that 
the deeds were acknowledged, the 
only reasonable construction to 
be given to the terms used is, to 
hold that they were acknowledged 
by the parties whose names are 
signed to them, as any other con- 
struction would render the ac- 
knowledgments ineffectual." In 
the latter case it is said: "As the 
deed apears to have been acknowl- 
edged, although it is not stated by 
whom that acknowledgment was 
made, yet as it was done in open 
court, and admitted to record, we 
must presume the proceedings in 
that court correct; and, conse- 
quently, must admit that before it 
was admitted to record, the ac- 
knowledgment was made by those 
persons by whom it purports to 
have been executed." And sec 
Hunter v. Bryan, 2 Murph. 178; 5 
Am. Dec. 526. Under a statute 



authorizing the court to admit to 
record a deed as to any person 
whose name is signed thereto, when 
it shall have been acknowledged 
by him in such court, a certificate 
that "at a court held for A. County, 
February 4, 1867; this deed was 
produced in court, and, being duly 
acknowledged, . . . according 
to law, was thereupon ordered to 
be recorded," is sufficient to show 
that the deed was acknowledged 
before the court on the day named, 
by the persons whose names are 
signed to it, and hence was proper- 
ly recorded: Peyton v. Carr's Ex- 
ecutors, 85 Va. 456. Even if the 
language of the certificate be 
doubtful, yet, if it recites due ac- 
knowledgment, and shows an order 
for recordation, the order will be 
be presumed to have been properly 
made, until the contrary is shown : 
Peyton v. Carr's Executors, 85 Va. 
456. 

5 Dail v. Moore, 51 Mo. 589. 
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the requirements of the statute have been substantially ob- 
served. 6 Thus, the statute in force in Wisconsin, 1842, re- 
quired that the officer taking the acknowledgment should cer- 
tify that "the grantor or grantors was or were known to him 
or them, or that his, her, or their identity had been satisfac- 
torily proved/' The certificate of acknowledgment attached 
to a deed was : "Be it known that on the thirtieth day of Au- 
gust, in the year of our Lord 1842, before the subscriber, 
chief judge of the Circuit Court of the District of Columbia, 
which court is a circuit court of the United States, and a 
court of record and of law of said district, personally appeared 
Daniel Webster, the party grantor of the within instrument, 
and acknowledged the same to be his act and deed; and at 
the same time personally appeared Caroline Le Roy Webster, 
the wife of the said Daniel Webster, and acknowledged the 
said instrument to be also her act and deed." The court held 
that as the certificate did not show that the grantors were 
known to him, or their identity proven, it did not substantially 
comply with the statute, and hence, the deed was not entitled 
to record. 7 In a case in Alabama, Chief Justice Brickell ob- 



6 Bryan v. Ramirez, 8 CaL 461; 
68 Am. Dec. 340; Knighton v. 
Smith, 1 Or. 276 ; Jocoway v. Gault, 
20 Ark. 190; 73 Am. Dec. 494; 
Calumet etc Co. v. Russell, 68 111. 
426; Smith v. Garden, 28 Wis. 685; 
Fipps v. McGehee, 5 Port. 413; 
Carpenter v. Dexter, 8 Wall. 513; 
Wetmore v. Laird, 5 Biss. 160. 
See, also, Smith v. Elliott, 39 Tex. 
201 ; Fryer v. Rockefeller, 63 N. Y. 
268; Fell v. Young, 63 111. 106; 
Toulman v. Heidelberg, 32 Miss. 
268; Combs v. Thomas, 57 Tex. 
321; Morse v. Clayton, 21 Miss. 
373; Hartshorn v. Dawson, 79 111. 
108; Wells v. Atkinson, 24 Minn. 
161; Marx v. Threet, 131 Ala. 
340, 30 So. 831; McCardia v. Bill- 



ings, 10 N. D. 373, 87 N. W. 1008, 
88 Am. St Rep. 729; Roulston v. 
Darby (Tenn.) 52 S. W. 318; Tie- 
mann v. Cobb, 35 Tex. Civ. App. 
289, 80 S. W. 250; Ogden Bldg. etc. 
Ass'n v. v. Mensch, 196 111. 554, 63 
N. E. 1049, 89 Am. St Rep. 330 
And see Bennett v. Knowles, 66 
Minn. 4, 68 N. W. Ill; Larson v. 
Eisner, 93 Minn. 303, 101 N. W. 
307, 2 A. & E. Ann. Cas. 989. 

'Smith v. Garden, 28 Wis. 685. 
Lyon, J., said: "It must be con- 
ceded, in respect to the form of 
these certificates of acknowledg- 
ment, that a substantial compliance 
with the law under which they are 
made is all that is required. The 
authorities to that effect arc nuin- 
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serves : "The certificate is very informal, and substitutes some 
words for those employed in the form prescribed by the stat- 
ute and omits others. Yet, when the deed is examined in con- 
nection with the certificate, by fair legal intendment it appears 
that the grantors, on the day of the date of the deed, acknowl- 
edged that with knowledge of its contents, they executed it 
voluntarily. While courts are constrained to disapprove de- 
partures from the simple forms prescribed by the statutes, and 
though such departures render titles insecure, and invite liti- 
gation, liberality and not strictness of construction is the rule 
which has been observed. The want of substance cannot be 
disregarded, opening a door for fraud and forgery, and by 
judicial legislation nullifying the statute — words cannot be ad- 
ded to, or the equivalent of material words found in the stat- 
utory forms dispensed with. Yet when it fairly appears that 
the statute has been substantially complied with, a literal com- 
pliance with the literary form is enacted." 8 While courts will 



erous and quite uniform : 2 Phil- 
Hps on Evidence (4th ed. notes), 
585, and cases cited. The question 
is, therefore, whether the certifi- 
cate of Judge Cranch is a substan- 
tial compliance with the law under 
which it was made. It certainly is 
not a literal compliance therewith, 
for it does not state expressly that 
Mr. and Mrs. Webster were known 
to him, or not being known to him, 
that their identity was satisfactorily 
proved. And we think that it is 
not a substantial compliance with 
the law in those respects. True, 
the certificate describes Mr. Web- 
ster as the party grantor named in 
the deed, and Mrs. Webster as his 
wife. But this is not sufficient. 
The law required that the certifi- 
cate should show whether Judge 
Cranch knew them personally, or 
whether their identity was proved 



to him by satisfactory evidence. 
The identity of a person who ac- 
knowledges the execution of a con- 
veyance of land is a matter of sub- 
stance; and when the law requires, 
as it did in this case, that the means 
by which such identity is known to 
the officer before whom the con- 
veyance is acknowledged shall be 
stated in his certificate, the omis- 
sion to do so must necessarily de- 
stroy the validity of the certificate." 

8 Sharpe v. Orme, 61 Ala. 263, 
267. In Belcher v. Weaver, 46 Tex. 
293, 26 Am. Rep. 267, Chief Justice 
Roberts, in delivering the opinion 
of the court, says, upon the point 
mentioned in the text: "The cer- 
tificate of the officer should show 
substantially that the things re- 
quired by statute had been done. 
This might be shown in a certifi- 
cate, where each part is not separ- 
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indulge no presumptions or intendments in favor of the cer- 
tificate to supply omitted facts which the statute requires to 
be stated, nevertheless, they will construe the language of the 
certificate liberally, so as to hold it valid, if that can be done 
by a fair and reasonable construction of the language used. 9 

§ 509. Facts showing compliance with statute must be 
stated. — All the facts whose occurrence or existence is 
necessary to the validity of the certificate, must be stated in the 
certificate as facts. It is not sufficient for the acknowledging 
officer to state that the acknowledgment was taken "according 
to law." As the officer acts in a ministerial and not in a ju- 
dicial capacity, the presumption cannot arise from his decla- 
ration that he has acted "according to law" ; that he has done 
those things essential to the efficacy of his certificate, if he 
omits to certify them. The facts that he states in his certificate 
are presumptively true, and cannot well be contradicted save 



ately presented, but even rather 
confusedly intermixed, if, upon a 
consideration of the whole certifi- 
cate, it could be seen that they had 
been done. In other words, what 
is stated in the certificate is intend- 
ed as a representation on paper of 
what was done in the discharge of 
his duty, imposed upon this officer 
by the law; and, although the rep- 
resentation may blend the parts in 
one, or use language in making the 
representation not technically ap- 
propriate, still, if the expressions 
used in making the representation, 
as the officer evidently meant them 
to be used, and understood, clearly 
represent the several things to have 
been done which the law requires, 
it will be a sufficient certificate." 

9 The certificate will be liberally 
interpreted: Russell v. Holman, 



156 Ala. 432, 47 So. 205; Hines v. 
Salter, 154 Ala. 248, 45 So. 587; 
International etc. Co. v. Vanse, 55 
Fla. 640, 46 So. 3; Deseret etc. 
Bank v. Kidman, 25 Utah, 379, 71 
Pac. 873; Boswell v. Laramie etc 
Bank, 16 Wyo. 161, 92 Pac. 624; 
Bennett v. Knowles, 66 Minn. 4, 68 
N. W. 111. Thus in McCardia v. 
Billings, 10 N. D. 373, 87 N. W. 
1008, 88 Am. St Rep. 729, the court 
says: ". . . it must affirmatively 
appear from the certificate itself 
that every fact necessary to be stat- 
ed therein is stated therein in sub- 
stance and effect. Courts, however, 
will construe the language of cer- 
tificates of acknowledgment liber- 
ally, and hold them valid if that 
can be done by a fair and reason- 
able construction of the language 
used." 
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in peculiar cases, where questions of fraud and imposition 
are raised. But if it were sufficient for him to certify that 
the acknowledgment was taken conformably to the statute, 
without stating the facts that render it so, it would follow 
that he had the power of determining what constituted a valid 
acknowledgment, or the inquiry would constantly have to be 
made to ascertain whether he had in fact acted in compliance 
with the statute. But he has not this power, nor is a person 
compelled to look beyond the certificate to ascertain whether 
it is true or not. The presumption is, that the officer certifies 
truly/ and, if the facts are stated in his certificate, they may 
be accepted as prima facie true. 1 



J Gill v. Fauntelroy, 8 Mon. B. 
177; Flanagan v. Young, 2 Har. & 
McH. 38; Lucas v. Cobbs, 1 Dev. 
& B. 228; Meddock v. Williams, 
12 Ohio, 377. See Jones v. Lewis, 
8 Ired. 70; 47 Am. Dec. 338; Wet- 
more v. Laid, 5 Biss. 160. In Flan- 
agan v. Young, supra, the court 
says: "The justices have power 
to examine and certify. In this 
they act ministerially, and not ju- 
dicially. They have not jurisdic- 
tion to decide whether the acknowl- 
edgment is according to law, and 
a certificate that the acknowledg- 
ment was according to law is of no 
avail. It is the province and juris- 
diction of the courts to determine 
the vaidity and efficacy of deeds, 
and those solemnities, ceremonies, 
and requisites on which this valid- 
ity depends. But if this certificate f 
is adudged to be sufficient, it will 
transfer the jurisdiction and power 
of the courts to ten justices out of 
doors." In Lucas v. Cobb, supra, 
the court, in speaking of the cer- 
tificate of acknowledgment of a 
married woman, says: "In the 



present case the commissioner's cer- 
tificate stating that she did ac- 
knowledge the same to be her act 
and deed in due form is too vague 
and uncertain. We cannot tell what 
it meant by the words 'due form/ 
Whether the words 'in due form* 
applies to her having signed, sealed 
and delivered the deeds, or to hav- 
ing done these things, and also 
that they were done with her free 
and voluntary assent, leaves us in 
uncertainty, doubt, and conjecture. 
The law never intended that femes 
covert should be deprived of their 
titles to their lands, but upon the 
most clear and satisfactory proof 
that they had fully consented to 
part with the same. Knowing the 
influence of the husband, the law 
is careful and watchful to protect 
them against that influence. When 
deeds of this description are prop- 
erly proved, the statute requires 
that an order should be made by 
a judge or the county court that 
the deed and the accompanying 
documents should be registered. 
The commission and certificates 
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§ 510. Certificate sufficient if equivalent words to those 
mentioned in the statute are used. — The statutes relating 
to acknowledgments generally contain certain forms which 
are declared to be sufficient. But it is well settled that it is 
not necessary to pursue the exact language of the statute, 
provided it is substantially complied with. Though the stat- 
ute may contain certain words, yet if equivalent words are 
used in the certificate it will be sufficient. 8 "It is well settled 



are required to be registered, that 
the court may at all times see that 
everything required by law to di- 
vest the feme covert of his title had 
been complied with; and, also, that 
the vendee, or those who claim un- 
der him, may be always enabled, 
when they offer the deed in evi- 
dence, to show to the court that 
the title had passed from the feme 
covert according to all the require- 
ments of the statute." See, also, 
McCardia v. Billings, 10 N. D. 373, 
87 N. W. 1008, 88 Am. St. Rep. 729. 
The facts should be stated in the 
acknowledgment positively and di- 
rectly, and not be left to mere in- 
ference: Hanley v. Nat'l etc. Co. 
44 W. Va. 450, 29 S. E. 1002. But 
see Newcomb v. Smith, Wright, 
208. 

2 Barton v. Morris, 15 Ohio, 408 ; 
Vance v. Schuyler, 1 Gilm. (6 111.) 
160; Alexander v. Merry, 9 Mo. 
510; Young v. State, 7 Gill & J. 260; 
Wiley v. Bean, 6 111. 302; Davar v. 
Cardwell, 27 Ind. 478; Doe v. Reed, 
3 111. 371; Johnson v. Badger etc. 
Co., 13 Nev. 351 ; Morse v. Clayton, 
21 Miss. 373; Carpenter v. Dexter, 
8 Wall. 513, 19 L. ed. 426; Bradford 
v. Dawson, 2 Ala. 203; Warner v. 
Hardy, 6 Md. 525 ; Hollingsworth v. 
McDonald, 2 Har. & J. 230, 3 Am. 



Dec 545 ; Jacoway v. Gault, 20 Ark. 
190; 73 Am. Dec. 494; Wells v. At- 
kinson, 24 Minn. 161; Halls v. 
Thompson, 1 Smedes & M. 443; 
Tiffany v. Glover, 3 Greene, G. 387; 
Talbot v. Simpson, Peters C. .C 
188; Dickerson v. Davis, 12 Iowa, 
353; Pickett v. Doe, 5 Smedes & M. 
470, 43 Am. Dec 523; Sheldon v. 
Stryker, 42 Barb. 284, s. c 29 How. 
Pr. 387; Wise v. Postlewait, 3 W. 
Va. 452; Dorn v. Best, IS Tex. 62; 
Monroe v. Arledge, 23 Tex. 478; 
Sharp v. Hamilton, 12 N. J. L. (7 
Halst) 109; Hartshorn v. Dawson, 
79 III 108; Talbert v. Dull, 70 Tex. 
675, 8 S. W. Rep. 530; Muller v. 
Boone, 63 Tex. 91 ; Wilson v. Simp- 
son, 80 Tex. 279, 16 S. W. Rep. 40; 
Belbaze v. Ratto, 69 Tex. 636, 7 S. 
W. Rep. 501 ; Belcher v. Weaver, 46 
Tex. 293, 26 Am. Rep. 267; Watkins 
v. Hall, 57 Tex. 1; Abney v. De 
Loach, 84 Ala. 393, 4 So. Rep. 757; 
Hobson v. Kissam, 8 Ala. 357; 
Homer v. Schonfield, 84 Ala. 313, 4 
K So. Rep. 105; Sharpe v. Orme, 61 
Ala. 263; Carter v. Chaudron, 21 
Ala. 72; Harvey v. Dunn, 89 111. 
585; Calumet etc Dock Co. v. Rus- 
sell, 68 111. 426; Stuart v. Dutton, 39 
111. 91 ; Delaunay v. Burnett, 9 111. 
454; Livingston v. Kettelle, 6 111. 
116, 41 Am. Dec 166; Hughes v. 
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that the exact form of the certificate given in the statute need 
not be followed. All that is necessary is a substantial compli- 
ance with the statute." 2a As said by Judge Burnet of the 
Supreme Court of Ohio : "It will not be seriously contended 
that the magistrate is bound to use the same language that 
he finds in the statute. The legislature have not undertaken 
to prescribe a form of acknowledgment that is to be literally 
pursued. If the certificate contains the substance of the law, 
though in the language of the officer, it is sufficient. On any 
other principle it is a matter of doubt whether the records of 



Morris, 110 Mo. 306, 19 S. W. Rep. 
481; Chauvin v. Wagner, 18 Mo. 
531; Robson v. Thomas, 55 Mo. 
581; Owen v. Baker, 101 Mo. 407j 
20 Am. St. Rep. 618, 14 S. W. Rep. 
J75; Alexander v. Merry, 9 Mo. 
S10; Newman v. Samuels, 17 Iowa, 
528; Todd v. Jones, 22 Iwoa, 146; 
Bell v. Evans, 10 Iowa, 353; 
Tubbs v. Gatewood, 26 Ark. 128; 
Bigelow v. Livingston, 28 Minn. 
57; Wells v. Atkinson, 24 Minn. 
161; Bensimer v. Fell, 35 W. Va. 
15, 29 Am. St. Rep. 774, 12 S. E. 
Rep. 1078; Watson v. Michael, 21 
W. Va. 568; Pickens v. Knisely, 
29 W. Va. 1, 16 Am. St. Rep. 622, 
11 S. E. Rep. 932; Leftwich v. 
Neal, 7 W. Va. 569; McCormack 
v. James, 36 Fed. Rep. 14; Mun- 
ger v. Bald ridge, 41 Kan. 236, 13 
Am. St. Rep. 273, 21 Pac Rep. 159; 
Kelly v. Calhoun, 95 U. S. 710, 24 
L. ed. 544; Hall v. Gittings, 2 H. 
& J. (Md.) 380; Brown v. Farran, 
3 Ohio, 140; Thurman v. Camer- 
on, 24 Wend. 87; Claflin v. Smith, 
15 Abb. N. C. 241; Sheldon v. 
Stryker, 42 Barb. 284, 27 How. Pr. 
387; Bigelow v. Livingston, 28 
Mina 57, 9 N. W. Rep. 31; Greg- 



ory v. Kenyon, 34 Neb. 640, 52 
N. W. Rep. 685 ; Becker v. Ander- 
son, 11 Neb. 493; Spitznagle v. 
Vanhesch, 13 Neb. 338; Hockman 
v. McClanahan, 87 Va. 33, 12 S. 
E. Rep. 230; Tod v. Baylor, 4 
Leigh, 498; Shaller v. Brand, 6 
Binn. 435, 6 Am. Dec, 482; Mcln- 
tyre v. Ward, 5 Binn. 296, 6 Am. 
Dec. 417; Russ v. Wingate, 30 
Miss. 440; Caruthres v. McLaran, 
56 Miss. 371; Gregory v. Ford, 5 
B. Mon. (Ky.) 471; Nantz v. Bail- 
ey, 3 Dana, 111 ; Woods v. James, 
87 Ky. 511, 9 S. W. Rep. 513. In 
the absence of express require- 
ment, the exact words of the stat- 
ute need not be used: Northwes- 
tern etc. Bank v. Berry, 89 Fed. 
408; Gross v. Watts, 206 Mo. 373, 
104 S. W. 30, 121 Am. St. Rep. 
662; Garton v. Hudson-Kimberly 
etc. Co., 8 Okl. 631, 58 Pac. 946; 
Mosier v. Momsen, 13 Okl. 41, 74 
Pac. 905; Timber v. Desparois, 18 
S. D. 587, 101 N. W. 879. See, 
also, Cone v. Nimocks, 78 Minn. 
249, 80 N. W. 1056. 

2 » Henderson v. Grewell, 8 CaL 
584. 
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the State contain a solitary deed with a valid acknowledg- 
ment. It is, however, safe and prudent to adopt the language 
of the act with but little if any variation, and yet it would be 
attended with destructive consequences to consider such an ad- 
herence as essential to the validity of an acknowledgment. 
It may become a question, then, how far the magistrate may 
deviate from the words of the act I would answer the inquiry 
by saying that his certificate must contain the substance of 
everything required by law. No substantial part of the pro- 
vision can be dispensed with." 8 A substantial compliance 
with statute is all that is required, and if such a compliance 
exists, the certificate will be upheld. 4 



8 In Brown v. Farran, 3 Ohio, 
140, 154. In Sharp v. Hamilton, 12 
N. J. L. (7 Halst.) 109, it is said : 
"This deed had been acknowledged 
before a proper officer, who certi- 
fied that the grantors acknowl- 
edged the same 'to be their act 
and deed for the uses and purposes 
therein mentioned/ instead of us- 
ing the language of the statute, 
that they 'signed, sealed, and de- 
livered the same/ etc. It is well 
settled that a substantial compli- 
ance with the act on this subject 
is sufficient without minute atten- 
tion to form. The acknowledg- 
ment in this case is full as com- 
prehensive as if done in the lan- 
guage of the act; for it could not 
be the deed of the parties without 
embracing the several requisites 
specified in the act. It was urged, 
in argument, that the legislature 
did not intend that parties should 
use this conclusive, and in some 
measure technical language, less it 
be done unadvisedly; but that they 
should specify the particulars of 
the execution in order that the 



court may judge whether it is in 
truth and in law their act and deed. 
But this is an unusual caution, and, 
as I think, unnecessary. If an in- 
strumental witness swear to the ex- 
ecution of a deed in the language 
of this certificate, that proof with 
the possession of the deed by the 
grantee would undoubtedly be suf- 
ficient prima facie evidence of due 
execution." 

A certificate stating that a gran- 
tor "signed" the deed, instead of 
stating that she "executed" it, will 
not vitiate the acknowledgment, as 
the words are equivalent: Bensi- 
mer v. Fell, 35 W. Va. 15, 29 Am. 
St. Rep. 774. 

4 Garton v. Hudson-Kimberly 
Pub. Co., 8 Okla. 631, 58 Pac. 946; 
McCardia v. Billings, 10 N. D. 373, 
87 N. W. 1008; Geil v. Geil, 101 
Va. 773, 45 S. E. 325; Nuttall v. 
McVey, 63 W. Va, 380, 60 S. E. 
251; Leech v. Karthaus, 141 Ala. 
509, 37 So. 696; Frederick v. Wil- 
cox, 119 Ala. 355, 24 So. 582, 72 
Am. St. Rep. 925; Christensen v. 
Hollingsworth, 6 Ida. 87, 53 Pac. 
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§ 511. Illustrations. — Where the word "are" was 
omitted from a certificate of acknowledgment so that it read : 
"On this day personally appeared before me, A. P. Henkins 
and Elizabeth Henkins, his wife, whose names appear sub- 
scribed to the foregoing deed of conveyance as having exe- 
cuted the same, who personally known to me to be the 

real persons who, and in whose name the acknowledgment 
is proposed to be made, and acknowledged the execution there- 
of as their voluntary act and deed, and for the uses and pur- 
poses therein expressed," it was held that the omission was im- 
material and the certificate was in substance sufficient. 5 The 



211, 96 Am. St Rep. 256; Wilson 
v. Wilson, 6 Ida. 597, 57 Pac. 708; 
Mosier v. Momsen, 13 Okla. 41, 74 
Pac 905; Deseret etc Bank v. Kid- 
man, 25 Utah, 379, 71 Pac. 873, 95 
Am. St Rep. 856. (Substantial 
compliance with statute sufficient) ; 
East Tenn etc. R. Co. v. Davis, 91 
Ala. 615, 8 So. 349; McCarver v. 
Herzberg, 120 Ala. 523, 25 So. 3; 
Middlebrooks v. Stephens, 148 Ala. 
230, 41 So. 735; Hines v. Salter, 
154 Ala. 248, 45 So. 587; Piatt v. 
Rowand, 54 Fla. 237, 45 So. 32; 
- International etc. Co. v. Yause, 55 
Fla. 640, 46 So. 3; Curtis v. Bun- 
nell etc. Co., 6 Ida. 298, 55 Pac. 
659; Milner v. Nelson, 86 Iowa, 
452, 19 L.R.A. 279, 53 N. W. 405, 
41 Am. St. Rep. 506; Gross v. 
Watts, 206 Mo. 373, 104 S. W. 30, 
121 Am. St. Rep. 662; Gregory v. 
Kenyon, 34 Neb. 640, 52 N. W. 
685; Rogers v. Pell, 62 N. Y. Supp. 
92, 47 App. Div. 240 (affirmed in 
168 N. Y. 587, 60 N. E. 1112; 
Vinson v. Nicholas, 28 S. C. 198, 
5 S. E. 357; State v. Coughran, 
19 S. D. 271, 103 N. W. 31; 
Hughes v. Wright, 100 Tex. 511, 



11 L.R.A.(N.S.) 643, 101 S. W. 
789, 123 Am. St. Rep. 827; Naco- 
doches etc. Bank v. Hicks, 25 Tex. 
Civ. App. 269, 59 S. W. 842; Ar- 
nall v. Newcomb, 29 Tex. Civ. 
App. 521, 69 S. W. 92; Hurst v. 
Leckie, 97 Va. 550, 34 S. E. 464, 75 
Am. St. Rep. 798; Geil v. Geil, 101 
Va. 773, 45 S. E. 325; Sullivan v. 
Gunn, 106 Va. 245, 55 S. E. 535, 
10 Am. & Eng. Ann. Cas. 128; 
Boswell v. Laramie etc. Bank, 16 
Wyo. 161, 92 Pac. 624. 

5 Hartshorn v. Dawson, 79 111. 
108w Mr. Justice Scholfield, in de- 
livering the opinion of the court, 
said: "The supposed defect in the 
certificate is in the omission of the 
verb 'are* after the relative 'who' 
and this is claimed on the authority 
of Tully v. Davis, 30 III. 103, 83 
Am. Dec. 179. In that case, the 
word 'known* was omitted, and it 
was held the omission was fatal. 
The reason was that it was neces- 
sary that the certificate should 
show that the person acknowledg- 
ing the deed was known to the of- 
ficer taking the acknowledgment, 
and the court was not authorized 
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words "signed and sealed/' in their ordinary acceptation, are 
equivalent to the expression "signed, sealed, and delivered, ,, 
or "executed" ; so are the words "without undue influence or 
compulsion of her husband/' equivalent to the expression of 
her "own free will, without undue influence or compulsion 
of her husband." And where a statute specifies the latter 
forms of expression, the former may be used as their equiva- 
lent. 6 The words "seal and acknowledge" are held equivalent 
to "seal and deliver." 7 The law upon this subject is correctly 



to presume that substantial require- 
ments of the statute had been com- 
plied with any further than the 
certificate affirmatively showed. 
But is the omission here material? 
Suppose the word 'who/ as well as 
the word 'are/ had been omitted; 
would it not in that event have 
been just as plain that A. P. Hen- 
kins, his wife, were personally 
known to the officer taking the ac- 
knowledgment, as if those words 
had been used? The reading then 
would have been: 'I do hereby 
certify that on this day personally 
appeared before me, A. P. Henkins 
and Elizabeth Henkins, his wife, 
whose names appear subscribed to 
the foregoing deed of conveyance 
as having executed the same, per- 
sonally known to me to be the real 
persons/ etc. This form is in com- 
mon use, and is unquestionably suf- 
ficient It is not possible that any 
one with a reasonable acquaintance 
with the language, reading such a 
certificate, could doubt whether the 
person acknowledging the instru- 
ment was known to the officer tak- 
ing the acknowledgment to be the 
person he professed to be. Why, 
then, should we say that the mere 
addition of the word 'who/ still 



omitting the word 'are, 1 makes the 
certificate less perfect? The mean- 
ing is still no less obvious." 

6 Tubbs v. Gatewood, 26 Ark. 
12& 

7 Jamison v. Jamison, 3 Whart 
457, 31 Am. Dec 536. And see 
Mclntire v. Ward, 5 Binn. 296, 6 
Am. Dec. 417. In Shaller v. 
Brand, 6 Binn. 435, 6 Am. Dec 482, 
the certificate declared "she, the 
said wife, being of full age, sepa- 
rate and apart from her said hus- 
band examined, and the full con- 
tents made known to her, volun- 
tarily consenting thereto." It be- 
ing claimed that inasmuch as the 
certificate did not follow the ex- 
act words of the statute, it was in- 
valid, Chief Justice Tilghman, who 
delivered the opinion of the court, 
said : "The next question is on the 
acknowledgment of a deed from 
Yost Brand and Catharine, his 
wife, to Christian Brand. The 
Act of 24th of February, 1770, on 
which this point arises, directs that 
the judge who takes the acknowl- 
edgment shall examine the wife 
separate and apart from her hus- 
band, and shall read, or otherwise 
make known to her, the full con- 
tents of the deed, and if upon such 
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stated by Chief Justice Roberts: "The general rule upon 
this subject is, that there must be a substantial, though not a 
literal compliance with the terms of the statute, and although 
words not in the statute are used in the place of others that are, 
or words in the statute are omitted, yet, if the meaning of 
the words is the same, or they represent the same fact, or if 
the omission of a word or words is immaterial, or can be sup- 
plied by a reasonable and fair construction of the whole in- 
strument, the certificate will be held sufficient. ,, 8 It is the 
policy of the law that certificates of acknowledgment should 
be upheld whenever substance is found, and they should not 
be allowed to be defeated by technical and unsubstantial ob- 
jections. When construing such certificates, the deed itself 
may be also resorted to. 9 So also where there are two certifi- 



separate examination she shall de- 
clare that she did voluntarily, and 
of her own free will and accord, 
seal, and as her act and deed, de- 
liver the said deed without coer- 
cion or compulsion of her husband, 
then the said deed shall be good 
and valid It is insisted by the 
counsel for the defendant that the 
form prescribed by the law should 
be strictly pursued; but such has 
never been the opinion of this 
court. We have always declared 
that it was sufficient if the law 
was substantially complied with; 
on any other principle of construc- 
tion, the peace of the county would 
be seriously affected as the certifi- 
cates of acknowledgment of deeds 
have generally been drawn by per- 
sons who were either ignorant of 
or disregarded the words of the act 
of assembly. The law must be com- 
plied with, but in construing it we 
shall always be inclined to suppose 
a fair conveyance if possible. Now 
it is here said that the wife was 



examined apart from her husband, 
that the contents of the deed were 
made known to her, and she vol- 
untarily consented. It is not strain- 
ing the expressions 'voluntarily 
consenting thereto* too far to say 
that they imply she declared that 
she executed the deed voluntar- 
ily, and that is sufficient; for if the 
execution was voluntary, it was 
without coercion or compulsion." 
The words "legally authorized and 
assigned," are held to be equiva- 
lent to "duly commissioned and 
sworn": Hall v. Gittings, 2 Har. 
& J. 380. 

8 Belcher v. Weaver, 46 Tex. 293, 
298, 26 Am. Rep. 267, citing Mon- 
roe v. Arledge, 6 111. 476, 478; Den- 
nis v. Tarpenny, 20 Barb. 376; 
Owen v. Norris, 5 Blackf. 479; 
Pardun v. Dobesburger, 3 Port. 
(Ind.) 389; Gregory's Heirs v. 
Ford, 5 Mon. B. 481 ; Langhornc 
v. Hobson, 4 Leigh, 224. 

9 Wells v. Atkinson, 24 Minn. 
161. See Frostburg Mut. Building 



928 



THE UVW OF DEEDS. 



[CHAP. XIX. 



cates attached to a mortgage as in the case of a husband and 
wife, the two certificates may be read in connection with the 
mortgage and with each other. 1 Likewise where an improper 
word has been used, or a word has been omitted, and the 
court, from the context, can ascertain wnat word should have 
been used, it will supply the word omitted, or strike out the 
word improperly used. 8 

§ 512. Omission of the word "personally/' — The stat- 
utes require that the officer should certify that the person ac- 
knowledging the instrument was known to him. Sometimes 
the expression used in the statute is "known to be the per- 
son described in the foregoing instrument," in others "per- 
sonally known," etc. But the omission of the word "person- 
ally" does not invalidate the certificate. 3 "But if the offi- 
cer is satisfied in any manner by the witness, that he knew the 



Assn. v. Brace, 51 Md. 508. In aid 
of the certificate, the instrument 
attached may be looked to: Fred- 
erick v. Wilcox, 119 Ala. 355, 24 
So. 582, 72 Am. St. Rep. 925; In- 
ternational etc. Co. v. Vause, 55 
Fla. 640, 46 So. 3; Milner v. Nel- 
son, 86 Iowa, 452, 53 N. W. 405; 
Larson v. Eisner, 93 Minn. 303; 
101 N. W. 307, 2 Am. & Eng. Ann. 
Cas. 989; Mosier v. Momsen, 13 
Okl 41, 74 Pac. 905; Dahlem's Es- 
tate, 185 Pa. St. 454, 34 Atl. 807, 
52 Am. St. Rep. 848; Boswell v. 
Laramie First Nat. Bank, 16 Wyo. 
161, 92 Pac. 624. See, also, Rogers 
v. Pell, 62 N. Y. Supp. 92, 47 App. 
Div. 240; Plaxton v. Ross, 89 Iowa, 
661, 57 N. W. 428. 

1 Frederick v. Wilcox, 119 Ala. 
355, 24 So. 582, 72 Am. St Rep. 
925. 

2 Hughes v. Wright, 100 Tex. 
511, 11 L.R.A.(N.S.) 643, 123 Am. 



St. Rep. 827, 101 S. W. 789 (sup- 
plying tbe word "each" by con- 
struction). But see in this con- 
nection: Kane v. Sholars, 41 Tex. 
Civ. App. 154, 90 S. W. 937. 

8 Todd v. Jones, 22 Iowa, 146; 
Rosenthal v. Griffin, 23 Iowa, 263; 
Hopkins v. Delaney, 8 Cal. 85; 
Welch v. Sullivan, 8 Cal. 511; Da- 
vis v. Bogle, 11 Heisk. 315; Hunt 
v. Johnson, 19 N. Y. 279; Sheldon 
v. Stryker, 42 Barb. 284; Jackson 
v. Gumaer, 2 Cowen, 552; Thur- 
man v. Cameron, 24 Wend. 87; 
Tully v. Davis, 30 I1L 103, 83 Am. 
Dec. 179; Warner v. Hardy, 6 Md. 
525. See, also, Warder v. Henry, 
117 Mo. 538, 23 S. W. 776; Harris 
v. Pratt, 37 Kan. 316, 15 Pac 216; 
Munroe v. Eastman, 31 Mich. 285; 
Carpenter v. Dexter, 8 Wall, 513, 
19 L. ed. 426. But see Gould v. 
Woodward, 4 Greene, G. 82, 
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grantor named to be the real party, he may take and certify 
the instrument. So the law itself would seem to use indis- 
criminately the term 'knowledge and personal knowledge/ 
It is not easy to define what is personal knowledge, as con- 
tradistinguished from knowledge, uncoupled with that epi- 
thet. Instances may be stated wherein the difference is appar- 
ent; others may be imagined where the distinction is not so 
easily drawn. No doubt the law intended that as the of- 
ficer acted under oath in taking proof of deeds, he should have 
knowledge of the identity of the grantor, or of the subscrib- 
ing witness, as would enable him to swear that the grantor 
or witness was the person he reprsented himself to be. Its 
object was to prevent one person from fraudulently person- 
ating another. It is much to be desired that every offi- 
cer who takes the acknowledgment of a deed would conform 
literally to the law. But we know that the convenience of our 
people require that the taking of the acknowledgment of 
deeds should be intrusted to those who are ignorant of the 
forms of the law who will take a proper acknowledgment 
and blunder in certifying it. Did it follow as a necessary con- 
sequence that any acknowledgment improperly certified, had 
been in fact taken under such circumstances as were unwar- 
ranted by law, there would be no difficulty in settling this 
question. Because an officer omits to certify that the grant- 
tor was personally known to him, but merely says he was 
known, it cannot be inferred that the grantor was not per- 
sonally known. The construction of certificates of acknowl- 
edgment have frequently engaged the attention of courts, and 
they all seem impressed with the importance of extending a 
liberal construction to these instruments."* So in a recent 



4 Alexander v. Merry, 9 Mo. 514, 
525, per Scott, J. This case is 
cited and followed in Robson v. 
Thomas, 55 Mo. 581. In Jackson 
v. Gumaer, 2 Cowen, 552, the of- 
ficer certified that the grantor was 
Deeds. Vol. 1.— 59 



known to him, but did not add that 
he knew him to be "the person de- 
scribed in and who executed the 
deed." Chief Justice Savage, speak- 
ing for the court, said: "Were we 
called on to establish a form for 
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case decided by the Supreme Court of Utah a certificate 
reading as follows was upheld : "Personally appeared before 
me E. A. P., the signer of the above instrument, who duly 
acknowledged to me that he executed the same." It was held 
that the certificate sufficiently affirmed the identity of the per- 
son making the acknowledgment and was not invalidated by 
the omission of the words "personally known to me." 5 

§ 513. Surplusage does not vitate certificate. — A cer- 
tificate that contains all that the law requires is not rendered 
invalid because it contains more than is necessary. The cer- 
tificate is unaffected by the surplusage. If a certificate of 
proof of a subscribing witness of the execution of a deed shows 
a substantial compliance with the provisions of the statute, 
it is not vitiated by the fact that the witness adds his signa- 
ture to the certificate, and the officer appends a jurat in the 
form attached to an affidavit. 5 So, in Illinois, where the words 



such certificate, I should certainly 
be for inserting that the grantor 
was known to the judge, or other 
officer taking the acknowledgment, 
to be the person described in the 
deed; but the legislature could not 
expect the officer to know that the 
grantor described in the deed ac- 
tually executed it, otherwise than 
by his acknowledgment, or proof by 
a witness. The form used in this 
case has been in very general use, 
and the practice in this respect may, 
perhaps, amount to a construction 
of the act At all events, I am 
unwilling to say that titles which 
depend for proof upon certificates 
thus drawn, are to be put in jeop- 
ardy, by the allowance of such a 
technical objection, for I cannot but 
consider the acknowledging officer 
drawing such a certificate as pos- 
sessing all the knowledge required 



by the statute." In Sheldon v. 
Stryker, 42 Barb. 284, Lott, J., de- 
livering the opinion of the court, 
says, concerning a certificate when 
the word "personally" was omit- 
ted: "He says that such witness 
was known to him. That is a sub- 
stantial compliance with the re- 
quirement of the law. It is not 
necessary that the precise language 
of the statute should be used, and 
the officer cannot properly certify 
that he knows the person making 
the acknowledgment unless he is 
personally acquainted with him. ,, 
See Shaller v. Brand, 6 Binn. 435, 
6 Am. Dec 482. 

5 Deseret Nat. Bank v. Kidman, 
25 Utah, 379, 71 Pac. 873, 95 Am. 
St. Rep. 856. 

6 Whitney v. Arnold, 10 CaL 531. 
The certificate was in this form: 
"State of California, county of 
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"and does not wish to retract" are not necessary to a certifi- 
cate of acknowledgment by a married woman, their inser- 
tion being superfluous, does not vitiate a certificate. 7 
And in the same State, where an acknowledgment by 
a wife to convey the fee of her separate estate contained all 
that was required for that purpose, and also all that was re- 
quired to relase her dower, the court held that the redund- 
ancy did not vitiate the acknowledgment, and aptly remarked : 



Sacramento. On this twenty-third 
day of December, 1856, before me, 
a justice of the peace, in and for 
said county, personally appeared 
Eli Mayo, known to me to be the 
person whose name appears as a 
subscribing witness to the forego- 
ing instrument, who, being by me 
first duly sworn, declared that Hen- 
ry A. Caulfield, known to affiant 
personally as the person described 
in, and who executed the foregoing 
conveyance, executed the same in 
the presence of affiant, and declared 
that he executed the same freely 
and voluntarily for the uses and 
purposes therein mentioned, where- 
upon affiant became a subscribing 
witness. In witness whereof I have 
hereunto set my hand, Eli Mayo. 
Subscribed and sworn to before me 
this twenty-third day of December, 
A. D. 1856. James Alexander, Jus- 
tice of the Peace." Mr. Justice 
Field delivered the opinion of the 
court, and said: "The form in 
which the proof of the execution 
of the deed to the defendant is 
presented is objected to. It is con- 
tended that it is not the certifi- 
cate of the officer, but merely the 
affidavit of the subscribing witness. 
We do not think the objection well 
taken. The signature of the wit- 



ness, and the addition of the usual 
jurat to an affidavit, were unneces- 
sary, and may he rejected as mere 
surplusage. They cannot vitiate, by 
their presence, the certificate, if, 
without them, it shows a substan- 
tial compliance with the require- 
ments of the statute. No particular 
form is necessary to the certificate 
of the officer." But see Dugger v. 
Collins, 69 Ala. 324. So, the addi- 
tion to his signature of the name 
of an office which the officer fills 
ex officio, may be treated as mere 
description, and disregarded as sur- 
plusage: Owen v. Baker, 101 Mo. 
407, 20 Am. St. Rep. 618, 14 S. W. 
Rep. 175. So, the addition of the 
words "Special Deputy": Thomp- 
son v. Johnson, 84 Tex. 548, 19 S. 
W. Rep. 784. See, also, Gray v. 
Kauffman, 82 Tex. 65. If super- 
fluous words are used without 
which the certificate is complete, 
they may be rejected as surplusage 
and the acknowledgment upheld: 
Middlebrooks v. Stephens, 143 Ala. 
230, 41 So. 735; Reed v. Ukiah 
Bank, 148 Cal. 96, 82 Pac 845; 
Roussain v. Norton, 53 Minn. 560, 
55 N. W. 747; Burnside v. Mealer, 
26 Ky. L. R-p. 79, 80 S. W. 785. 
* Stuart v. Dutton, 39 IIL 91. 
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"Redundancy is a very uncommon objection to a certificate 
of acknowledgment. The complaint has been generally, if 
not universally, that essential parts required by the statute have 
been omitted. But where all which the statutes does require 
to effectuate the purpose claimed for the deed is in the ac- 
knowledgment, and also something else is put in which the 
statute does not require, we cannot believe that we should be 
administering the spirit of the statute, or the principles of 
justice, to hold that the useless redundancy in the acknowl- 
edgment invalidated the deed. It should simply be regarded 
as surplusage." 8 So, where the law requires only that the 
clerk shall indorse a certificate of acknowledgment upon a sher- 
iff's deed, the fact that he also adds a copy of the entry which 
he is required to make on his record does not vitiate the cer- 
tificate. It is superfluous matter and will be disregarded. 9 If a 
clerk's certificate in authenticating the execution and acknowl- 
edgment of a deed states, "I further certify that the said in- 
strument is executed, and proved or acknowledged according 
to the laws of this State," it is not so ambiguous as to ex- 
clude the deed from admission in evidence. 1 The objection 
urged against this certificate was that the conjunction "or" 
between the word "proved" and the word "acknowledged" left 
it entirely uncertain which was done, and consequntly there 
was no authentication in favor of either. But the court ap» 
proved the rule that "courts will uphold a certificate if pos- 
sible, and for that purpose will resort to the instrument to 
which it is attached," 2 and added, "it is only needful to ap- 
ply this rule' to demonstrate that the clerk, in using the word 
'proved' where it appears, was simply guilty of tautology. He 
meant by it precisely what the word 'acknowledged' fully and 

8 Chester v. Rumsey, 26 111. 97, 71, 57 Am. Dec. 257; Tourville v. 

99. Pierson, 39 111. 446. 

» Crowley v. Wallace, 12 Mo. 143. * Nelson v. Graff, 44 Mich. 433. 

See, also, Bradford v. Dawson, 2 2 As given in Carpenter v. Dex- 

Ala. 203; Draper v. Bryson, 17 Mo. ter, 8 Wall. 513, 19 L. ed. 426. 
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sufficiently expressed. He referred to the certificate of ac- 
knowledgment which appeared before him on the deed, and not 
to a certificate of 'proof/ which did not appear. There was 
nothing else to which his authentication could apply, and 
it is only necessary to refer to it as he did to the certificate of 
acknowledgment to uphold the proceeding." 8 

§ 514. Clerical mistakes in a certificate, — The courts 
attempt to give a liberal construction to certificates of ac- 
knowledgment. Acknowledgments are frequently taken be- 
fore persons of limited skill and knowledge, and while all the 
requirements of the law have been carefully and scrupulously 
complied with, yet erorrs will creep into the certificate which 
manifestly are clerical. To scrutinize these certificates with 
severity and declare them insufficient for slight variations, or 
evident errors, where they substantially comply with the stat- 
ute,- would subserve no desirable end. As an illustration of 
these remarks, and also of the carelessness with which these 
certificates are sometimes written, attention may be directed to 
a case where the certificate of acknowledgment of a married 
woman stated that "the contents and meaning of said hus- 
band were fully explained and made known to her," instead 
of using the word "deed" in place of "husband." The word 
"husband" was considerd a mere clerical error, and the cer- 
tificate was held sufficient as a substantial compliance with 
the statute. 4 So where the certificate of acknowledgment is 

'Nelson v. Graff, 44 Mich. 433, Justice Breese delivered the opin- 

per Graves, J. But where the word ion of the court and said : "But 

"or" was used so that a certificate appellee says it was not the con- 

of acknowledgment by a subscrib- tents and meaning of this deed 

ing witness read that he saw the which was explained to her by the 

grantor sign or heard him acknowl- magistrate, but 'the contents and 

edge thai he signed, the uncertain- meaning of my husband. 1 She in- 

ty renders the certificate defective: sists that the contents and meaning 

Harvey v. Cummings, 68 Tex. 599. * of the deed were not explained to 

* Calumet and Chicago Canal Co. her. This certificate must be re- 

T. Russell, 68 111. 426. Mr. Chief garded in a common-sense view; 
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full and complete in all its parts, except that the word "his" 
is omitted before the statement "free and voluntary act," the 
omission is immaterial, and does not affect the validity of the 



all its parts must be taken togeth- 
er, and a meaning given to it which 
it is qualified to bear. The only- 
question is, taken as a whole, is 
it in substantia] compliance with 
the statute? It is not denied the 
certificate is completely formal in 
every respect, save and except that, 
instead of the contents and mean- 
ing of the deed being explained to 
her, the meaning and contents of 
her husband were so explained to 
her. This is arrant nonsense, but 
it does not necessarily vitiate and 
render void the acknowledgment 
The meaning and contents of some- 
thing were explained to the wife, 
and made known to her, and what 
that something was is apparent 
from other portions of the certifi- 
cate, and shows how the blank 
should have been filled. Filling it 
with the word 'husband' renders the 
subsequent portion of the acknowl- 
edgment senseless and unmeaning. 
Placing there the proper word, or 
leaving it a blank, the vacancy is 
supplied by the subsequent tenor of 
the certificate. The magistrate cer- 
tifies she acknowledged she exe- 
cuted the same — what same? Why, 
the paper or instrument brought to 
the notice of the magistrate, the ex- 
ecution of which the parties ap- 
peared before him to acknowledge. 
She also relinquished her dower in 
the premises therein described, 
'freely and voluntarily, and with- 
out the fear or compulsion of her 
said husband.' Described in what? 
Was this a farce being enacted be- 



fore this officer? No, the parties 
were rational beings, of business 
habits, selling real estate every day. 
To what did she allude when she 
'relinquished her dower to the 
premises therein described'? Cer- 
tainly to nothing else but the deed, 
the execution of which they had 
come before the officer to acknowl- 
edge. Where were the premises de- 
scribed, and what did she mean 
when she said 'therein described'? 
Could anything else be meant or 
understood but the deed? These 
all make certain what word was in- 
tended to be put in the blank, but 
which, by the carelessness of the 
officer, was not inserted. The doc- 
trine of this court is, that a cer- 
tificate of acknowledgment need 
not be in literal compliance with 
the statute, but is sufficient if there 
be a substantia] compliance. It is 
very apparent from this certificate 
that the officer performed every act 
essential to make a valid acknowl- 
edgment by the wife. There can 
be no doubt it was a deed convey- 
ing these lands, signed by her, the 
contents known to her, its execu- 
tion her free and voluntary act, 
done without the fear or compul- 
sion of her husband, and to which 
lands she fully and freely relin- 
quished all right of dower." Cler- 
ical errors do not vitiate : Hughes 
v. Wright, 100 Tex. 511, 11 L.R.A. 
. (N.S.) 643, 101 S. W. 789, 123 Am. 
St. Rep. 827; McCardia v. Billings, 
10 N. D. 373, 87 N. W. 1088, 88 
Am. St. Rep. 729; Garton v. Hud- 
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certificate. 5 So the use of the word "with" for "without" has 
been held not to be fatal although thereby the entire meaning 



son Kimberly Pub. Co., 8 Okla. 
631, 58 Pac. 946; Johnson v. 
Thompson, (Tex.) SO S. W. 1055; 
Kentucky Land etc Co. v. Crab- 
tree, 113 Ky. 922, 70 S. W. 31; 
Arnall v. Newcomb, 29 Tex. Civ. 
App. 521, 69 S. W. 92; Taylor v. 
Silliman, 49 Tex. Civ. App. 285, 
108 S. W. 1011 ; Rodes v. St. An- 
thony etc. Co., 49 Minn. 370, 52 
N. W. 27; Middlebrooks, v. Step- 
hens, 148 Ala. 230, 41 So. 735; Tre- 
rise v. Bottego, 32 Mont. 244, 79 
Pac. 1057, 108 Am. St. Rep. 521; 
Plaxton v. Ross, 89 Iowa, 661, 57 
N. W. 428. 

6 Dickerson v. Davis, 12 Iowa, 
353. "From the record," say the 
court, "we should judge that the 
notary had a printed form, .and in 
filling it up failed to insert this 
personal pronoun, there being a 
space left therefor in the acknowl- 
edgment. It is very manifest, how- 
ever, that the mortgagor acknowl- 
edged the instrument to be his free 
and voluntary act, and not that of 
another; and equally clear that the 
acknowledgment was by Davis, the 
proper party, and not by a third 
party. The statute requires, among 
other things, that the certificate 
shall show that the party acknowl- 
edged the instrument to be his vol- 
untary act and deed. This may be 
shown, however, by the tenor and 
form of the certificate, so as to ad- 
mit the instrument to record, and 
impart constructive notice thereof 
to third persons, as well as by the 
use of the very words, and all 
Of the words of the statute. Of this 



character was this certificate, and 
there was no error, therefore, in 
overruling the objection to the evi- 
dence : Bell v. Evans, 10 Iowa, 353 ; 
Wickersham v. Reeves, 1 Iowa, 413 ; 
Pickett v. Doe, 5 Smedes & M. 470, 
43 Am. Dec. 523; Owen v. Norris, 
5 Blackf. 479; Vance v. Schuyler, 

1 Gilm. 160; Merriam v. Harsen, 

2 Barb. Ch. 232." See Summer v. 
Mitchell, 29 Fla. 179, 14 L.R.A. 815, 
30 Am. St Rep. 106. A deed by 
Jasper M. Williamson, signed "J." 
M. Williamson and purporting to 
have been acknowledged by "James" 
M. Williamson, is admissible in evi- 
dence if it appears that it was 
signed by Jasper M. Williamson, 
and the writing of the name 
"James" in the certificate of ac- 
knowledgment was a clerical error: 
Cheek v. Herndon, 82 Tex. 146, 17 
S. W. Rep. 763. Where the cer- 
tificate identifies the party as known 
to the officer to be the person who 
executed it, the name of the party 
appearing in the certificate as 
"Strieber," while the name signed 
to the deed is "Schrieber," it will 
be presumed to be a clerical error 
merely, and will not nullify the ac- 
knowledgment: Rodes v. St. An- 
thony & Dak. EL Co., 49 Minn. 370, 
52 N. W. Rep. 27. If, in the cer- 
tificate, the word "the" was used 
where it should appear "he" exe- 
cuted the same, yet, if the certifi- 
cate, as a whole, shows that the 
officer intended to write "he " and 
that the omission was a clerical mis- 
take, the deed is admissible in evi- 
dence: Durst v. Daugherty, 81 Tex. 
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of the clause was changed. 6 Likewise the certificate was up- 
held where the word "he" was used instead of "they." 7 A 
certificate likewise was held sufficient to identify a person as 
the wife of Lewis Clark, which recited the personal appear- 
ance of " Clark, wife of the said Lewis Clark" and that 

she, the said " Clark," acknowledged the instrument 8 

§ 515. Other illustrations. — In a mortgage executed by 
a corporation, the word "be" was omitted in the certificate, 
causing it to read "personally appeared H. G. Rollins, known 
to me to — the president of the Badger Mill and Mining Com- 
pany," etc. This was held a clerical error, which should be 



650, 17 S. W. Rep. 38& A certifi- 
cate of a married woman's acknowl- 
edgment reciting that she acknowl- 
edged that she signed it, and that 
she "acknowledged such instrument 
to be act and deed," is not de- 
fective by reason of the omission 
of the word "her" before the word 
"act": Gray v. Kauffman, 82 Tex. 
65. That clerical errors should be 
disregarded, see, also, Quimby v. 
Boyd, 8 CoL 194; Scharfenburg v. 
Bishop, 35 Iowa, 60; Schley v. Pull- 
man Car Co., 120 U. S. 575, 30 
L. ed. 789; Hornbeck v. Building 
Assn., 88 Pa. St. 64; Kelly v. Cal- 
houn, 95 U. S. 710, 24 L. ed. 544; 
Morse v. Clayton, 21 Miss. 373; 
Trammell v. Thurmond, 17 Ark. 
203 ; Brunswick etc. Co. v. Brackett, 
37 Minn. 58; Wells v. Atkinson, 24 
Minn. 161 ; Cleland v. Long, 34 Fla. 
353, 16 So. Rep. 272 ; Morse v. Clay- 
ton, 21 Miss, 373; Sumner v. Mit- 
chell, 29 Fla. 179, 14 L.R.A. 815, 30 
Am. St. Rep. 106, 10 So. Rep. 562; 
Einstein v. Shouse, 24 Fla. 490; 
Tubbs v. Gatewood, 26 Ark. 128; 



Walker v. Owens, 25 Mo. App. 587; 
Homer v. Schonfield, 84 Ala. 313, 4 
So. Rep. 105; Durst v. Daugherty, 
81 Tex. 650, 17 S. W. Rep. 388; 
Gray v. Kauffman, 82 Tex. 65; 
Agan v. Shannon, 102 Mo. 582; 
Cheek v. Herndon, 82 Tex. 146, 17 
S. W. Rep. 763. 

6 Johnson v. Thompson, (Tex. 
Civ. App.) 50 S. W. 1055 ; Durst v. 
Daugherty, 81 Tex. 650, 17 S. W. 
38& 

7 Trerise v. Bottego, 32 Mont 244, 
79 Pac. 1057, 108 Am. St. Rep. 521. 
See McCardia v. Billings, 10 N. D. 
373, 87 N. W. 1008, 88 Am. St Rep. 
729, where a certificate reciting that 
A & B appeared before the notary 
and were known to him to be the 
"person" who "are" described in the 
foregoing instrument and who exe- 
cuted the same and acknowledged 
that "he" executed the same — was 
held not to be fatally defective. 

» Noel v. Clark, 25 Tex. Civ. App. 
136, 60 S. W. 356. But see Hiss v. 
McCabe, 45 Md. 77. 
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disregarded. 9 In a certificate of acknowledgment of a mort- 
gage executed by a corporation, by its attorney duly appoint- 
ed for that purpose, it was stated that the attorney appeared 
before the officer, and "acknowledged the foregoing mort- 
gage to be his act and deed." The court held that although the 
certificate stated that the attorney acknowledged the instru- 
ment as his act, yet the import of it was that the deed was ac- 
knowledged to be the act of the corporation. 1 The omission 
of the word "appeared" in the place in which it is usually in- 
serted is a clerical error, and does not vitiate the certificate. 8 
A certificate of acknowledgment of a deed made by a mar- 
ried woman complied with the law in all respects, except, in- 
stead of saying that the contents were made known to her, 
it stated "the contents of said indenture being first made fully 
to her," the word "known" being omitted. The certificate 
was held to be in substantial compliance with the statute, 
unaffected by the clerical omission. 8 The certificate of ac- 



• Johnson v. Badger Mill Co., 13 
Nev. 351. 

*Frostburg Mut. Building Assn. 
v. Brace, 51 Md. 508. 

8 Scharfenburg v. Bishop, 35 
Iowa, 60. 

'Hornbeck v. Building Assn., 88 
Pa. St 64. Mr. Justice Mercur, 
who delivered the opinion of the 
court, said: "The certificate in the 
present case states the separate ex- 
amination of the wife, and that she 
declared that she signed, sealed, and 
delivered the same without any 
coercion or compulsion of her said 
husband. To be valid as against 
her it must also state substantially 
that the contents were made known 
to her. Does it do this, 'the con- 
tents of said indenture being first 
made fully to her?' We should so 
construe these words as to give 
some effect to them, rather than dis- 



card them as void of all meaning. 
It certainly was not a violent pre- 
sumption to infer that the word 
'known* was inadvertently omitted 
after the word 'fully/ which the 
learned judge appears to have done. 
To rebut such presumption he ad- 
mitted parol evidence to show thai 
the contents were not made known 
to her, and that she did not know 
them. The correctness of this rul- 
ing is not now before us, and we in- 
dicate no opinion thereon. We pre- 
fer to sustain the certificate by giv- 
ing full effect to the meaning of 
the language used, without the ad- 
dition of a single word. The con- 
tents being 'made' fully' to her, is 
equivalent to saying they were 'ful- 
ly made* to her. To say they were 
fully made to her clearly implies 
they were communicated to her. If 
communicated they were made 
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knowledgment to a deed in which the instrument is described 
as "the "foregoing mortgage," is a clerical error, and does not 
impair the sufficiency of the certificate. 4 But where a deed 
was executed by the sheriff who made the sale, and appeared 
to have been acknowledged by his predecessor in office who 
made the levy, it was held that the court could not assume that 
the certificate of acknowledgment contained a clerical error, 
and that the deed was acknowledged by the same sheriff who 
executed it. 5 

§ 516. Omission to state immaterial facts. — A statute 
in Alabama provides that "any deed of conveyance of real 
estate may be admitted to record if acknowledged by the mak- 
ers .thereof, or be proved by any of the subscribing witnesses 
thereto, and the following shall be the form of the certifi- 
cate of acknowledgment or probate of all deeds: "Personally 
appeared before me, etc., the above-named A B, who acknowl- 
edged that he signed, sealed, and delivered the foregoing deed, 
on the day and year therein mentioned, to the aforesaid C 
D." A certificate to a deed, proper in other respects, omitted 
the clause "on the day and year therein mentioned." This 
was held to be an immaterial fact, whose omission did not in- 
validate the certificate. "The deed is to be registered," say 
the court, "to give notice of its existence, and is to be acknowl- 
edged or proved to have been executed before it is recorded, 
merely to prevent a spurious instrument from being placed 
upon the records of the county. That is all that the statute 
requires, and the entire object of the registry being notice, it 



known to her. If the certificate 
stated that the contents were 'ful- 
ly communicated to her/ it would 
have removed all cavil as to their 
import. The words used are sub- 
stantially of the same signification, 
and tantamount thereto." 
*Ives v. Kimball, 1 Mich. 303. 



See, also, Hughes v. Laine, 11 I1L 
123, 50 Am. Dec. 436; Stevens v. 
Doe, 6 Blackf. 475; Owen v. Nor- 
ris f 5 Blackf. 479; Belcher v. Weav- 
er, 46 Tex. 293, 26 Am. Rep. 267. 

5 Lincoln v. Thompson, 75 Mo. 
613. 
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would be most unreasonable to infer, in the absence of any 
statute requiring it, that the certificate of the officer taking 
the probate or acknowledgment should state anything which 
the statute had not made a prerequisite to such registration. 
Whether the deed was executed on the day of its date, and all 
other matters necessary to its validity, must be established 
by those claiming under the deed, if their title is questioned. 
The statement of these facts would be therefore wholly use- 
less, to say the least, in the certificate of the magistrate." 9 

§ 517. Comments. — It certainly seems reasonable that 
courts should go no further than to say that an inartificial or 
imperfect statement of a fact required to be stated should not 
vitiate a certificate. But when they go beyond this, and de- 
clare that anything specified in the statute is an immaterial 
fact, they let down the barriers that the law has thrown around 
the execution of conveyances. If one fact can be declared to 
be immaterial, so can another. The safer rule, undoubtedly, 
is to hold that every fact mentioned in the statute should be 
stated in some manner, but to extend the utmost liberality of 
construction to imperfect statements, where there has been 
substantial compliance with the statute. This course might, 
in a few particular instances, be attended with hardship, but, 
on the whole, would be preferable to attempting to separate 
what is material from what is not, when the statute makes 
no such distinction. 

§ 518. Fact must appear that grantor was known to of- 
ficer, or his identity established. — The acknowledgment of 
deeds is one of the means provided by law for the proof of 
their execution. In an ordinary certificate of acknowledg- 

e Hobson v. Kissam, 8 Ala. (N. statement that the deed was ex- 
S.) 357, 363. See Bradford v. Daw- ecuted for the purpose therein ex- 
son, 2 Ala. 203 ; Carter v. Chaudron, pressed is not fatal: Butler v. 
21 Ala. 72. The omission of the Brown, 77 Tex. 341 
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merit there are two essential facts to be stated. One of these 
is, that the person who acknowledges the instrument is known 
to the officer taking the acknowledgment, or is proven by the 
oath of a credible witness to be such person. The other is, 
that the person so known or identified to the officer acknowl- 
edged the instrument. The law accepts the certificate of the 
officer that a certain person is known to him by a certain name 
as evidence that that is his true name. Hence, if the certifi- 
cate fail to show in some manner that the person who acknowl- 
edges the instrument is known to the officer, it is insufficient. 7 



7 Gove v. Cather, 23 111. 634, 76 
Am. Dec. 711 ; Fogarty v. Finlay, 
10 Cal. 239, 70 Am. Dec. 714; Kim- 
ball v. Semple, 25 Cal. 410; Hayden 
v. Westcott, 11 Conn. 129; Fall v. 
Roper, 3 Head, 485; Smith v. Gar- 
den, 28 Wis. 685 ; Lindley v. Smith, 
46 111. 523; Gamier v. Barry, 28 
Mo. 438; Brinton v. Seevers, 12 
Iowa, 389; Becker v. Quigg, 54 111. 
390; Miller v. Link, 2 Thomp. & C. 
86 ; Reynolds v. Kingsbury, 15 Iowa, 
238; Peacock v. Tompkins, 1 
Humph. 135; Callaway v. Fash, 50 
Mo. 420; Pinckney v. Burrage, 31 
N. J. L. 21; Rogers v. Adams, 66 
Ala. 600; Johnson v. Walton, 1 
Sneed (33 Tenn.), 258; Fryer v. 
Rockefeller, 63 N. Y. 268; Garnett 
v. Stockton, 7 Humph. 84; Kelsey 
v. Dunlap, 7 Cal. 160; Wolf v. Fo- 
garty, 6 Cal. 224, 65 Am. Dec. 509; 
Coburn v. Herrington, 114 111. 104; 
Frost v. Erath Cattle Co., 81 Tex. 
505, 26 Am. St. Rep. 831; Hughes 
v. Sloan, 102 Mo. 77; Salmon v. 
Huff, 80 Tex. 133, 15 S. W. Rep. 
1047; McKie v. Anderson, 78 Tex. 
207; Hayden v. Moffat, 74 Tex. 648, 
15 Am. St. Rep. 866; Moses v. 
Dribhell, 2 Tex. Civ. App. 457; 
Watkins v. Hall, 57 Tex. 1; Far- 



rell v. Palestine Loan Assn. (Tex. 
Civ. App., March 14, 1895), 30 S. 
W. Rep. 814; Hughes v. Morris, 110 
Mo. 306, 19 S. W. Rep. 481; Hiles 
v. La Flesh, 59 Wis. 465; Merritt 
v. Phenix, 48 Ala. 87; Hart v. Ran- 
dolph, 142 111. 521 ; Irving v. Camp- 
bell, 121 N. Y. 353; Cannon v. Dem- 
ing, 3 S. D. 421, 53 N. W. Rep. 
863. See, also, Penny v. British 
etc. Co., 132 Ala. 357, 31 So. 96; 
Bank v. Berlin, 26 App. Cas. (D. 
C.) 218; Paolillo v. Faber, 67 N. 
Y. Supp. >638, 56 App. Div. 241; 
Freedman v. Oppenheim, 81 N. Y. 
Supp. 110, 80 App. Div. 487; Holt 
v. Metropolitan etc. Co., 11 S. D. 
456, 78 N. W. 947; McAnulty v. 
Ellison, (Tex.) 71 S. W. 670. It 
is held that when an administrator 
executes a deed, that the certificate 
should state that the grantor was 
personally known to the officer: 
Hughes v. McDevitt, 102 Mo. 77. 
In Brenton v. Seevers, 12 Iowa, 389, 
the certificate was in this form : 
"State of Iowa, Mahaska County, 
ss. On this eleventh day of April, 
1854, appeared before me, the un- 
dersigned, a justice of the peace in 
and for said county, the above- 
named persons, who executed the 
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The fact that the person was known to the officer must ap- 
pear by the use of this term or its equivalent. In Tennessee, 
the form prescribed by statute was: "Personally appeared 
before me . . . the within-named bargainer, with whom 
I am personally acquainted, and who acknowledged that he 
executed the within instrument for the purpose therein con- 
tained." It was held that the words "personally known" are 
equivalent to "personally acquainted with," and that a certi- 
ficate in which the officer states that the grantor is "person- 
ally known" to him is a compliance with the statute. 8 



above conveyance as grantors, and 
acknowledged the same to be their 
voluntary act and deed, for the 
purposes therein expressed. Wit- 
ness my hand this day and year 
first above written. William Bal- 
lard, J. P." It was held that the 
deed was defectively acknowledged, 
because the certificate did not show 
that the grantors were personally 
known to the officer as the persons 
who executed the deed. In Peacock 
v. Tompkins, 1 Humph. 135, the 
court, per Judge Reese, say: "The 
certificate is certainly defective in 
omitting to state that the clerk was 
acquainted with the bargainer, and 
perhaps in other particulars. The 
forms of certificate prescribed by 
the statutes in cases of probate and 
acknowledgment must be substan- 
tially complied with by the clerk 
to make the registration effective." 
See First Nat. Bank v. Hicks, 24 
Tex. Civ. App. 269, 59 S. W. 842, 
where the recital — "Personally came 
and appeared Chas. B. Hicks, to me 
personally known, who acknowl- 
edged" etc. was held sufficient to 
identify the person executing the 
instrument. 
« Kelly v. Calhoun, 95 U. S. 710, 



24 L. ed. 544. But see Hiles v. La 
Flesh, 59 Wis. 465. In California, 
under the statute which requires 
that the knowledge or proof of 
identity shall be stated in the cer- 
tificate of acknowledgment, Mr. Jus- 
tice Terry, in delivering the opin- 
ion of the court, said, in the case 
of Wolf v. Fogarty, 6 Cal. 224, 65 
Am. Dec. 509: "The importance 
and necessity of this strictness in 
regard to conveyances is obvious. 
The certificate under consideration 
does not comply with the statute, 
inasmuch as it does not state that 
the person making the acknowledg- 
ment was either known to the no- 
tary or proven to be the person 
whose name was signed to the con- 
veyance. It is contended that the 
certificate substantially complies 
with the law, as it contains a posi- 
tive averment that the party making 
the acknowledgment was the party 
whose name was subscribed to the 
conveyance, and this averment must 
be construed to be upon the per- 
sonal knowledge of the officer. Ac- 
cording to our understanding of the 
language, the certificate does not 
contain such a statement ; the words 
are 'personally, Constant A. Duprey 
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§ 519. Statement that officer is satisfied of identity in- 
sufficient. — The officer is required to state that the grant- 
or is known to him, or his identity has been proven by credible 



to be the person/ etc.; there is evi- 
dently an omission in the certificate 
which may be supplied as well by 
claiming or representing himself 
as by known or proved. We think 
the record of a conveyance with a 
certificate so defective is not no- 
tice of title to third parties": See 
Henderson v. Grewell, 8 Cal. 581. 

In Reynolds v. Kingsbury, IS 
Iowa, 238, where the omission of 
the word "known" was held to vi- 
tiate the certificate, the court say: 
"A certificate of acknowledgment is 
good, though not in the language 
of the statute, provided the words 
used substantially comply with the 
object and meaning of the law: 
Cavender v. Heirs of Smith, 5 Iowa, 
157. It is sufficient if the words 
used have the same force and im- 
port: Wickersham v. Reeves and 
Miller, 1 Iowa, 413. Not so, how- 
ever, where the certificate is want- 
ing in language which approximate- 
ly or otherwise meets the require- 
ments of the statute." In Tully v. 
Davis, 30 111. 103, 83 Am. Dec 179, 
the certificate had a blank space 
where the word "known" usually 
appears, the certificate reading: 
"This day personally appeared be- 
fore the undersigned, a justice of 
the peace in and for said county, 
Henry M. Trabue, who is personal- 
ly known to said justice to be the 
real person who executed the fore- 
going deed, and who there before 
said justice acknowledged that he 
signed, sealed, and delivered said 
deed," etc The certificate, was held 



insufficient. Chief Justice Caton 
said: "The objection to m the cer- 
tificate is that the word 'known' is 
omitted after the word 'personally,' 
and in its place a blank is left; that 
is to say, the officer does not cer- 
tify that he personally knew that 
the person who made the acknowl- 
edgment was the grantor named in 
the deed. We must undoubtedly be 
able to learn this fact from the cer- 
tificate or it is defective. It is cer- 
tainly true that the officer has not 
stated this fact in the certificate. 
It is the statement of this knowl- 
edge which he has omitted. Wheth- 
er he omitted this because he had 
no such knowledge, or because of 
carelessness, we cannot know. Even 
if it were impossible to fill this 
blank with any other word or set 
of words,' and make sense, ex- 
cept the work 'known/ we should 
not be authorized so to fill the 
blank, for then we should do what 
the law has required the certify- 
ing officer to do. But it is, in fact, 
as easy to fill the blank so as to 
make the certificate and acknowl- 
edgment void, as to so fill it as 
to make them good. Who shall say 
that if the officer had filled the 
blank with a statement of the truth, 
he would not have inserted words 
negativing the fact that he had a 
personal knowledge of the identity 
of the grantor? But the simple 
truth is, we have no right to fill 
the blank at all. We might as well 
help out any other important part 
of the certificate by a favorable 
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testimony. Any other statement will not suffice. A certifi- 
cate of acknowledgment stated that the officer was satisfied 
that the person acknowledging the instrument was the grant- 
or named in the deed. This, however, was held insufficient 
"The certificate, by whomsoever made, must state that the 
maker of the instrument was known to him, or proven to him 
to be the person who executed the instrument. If he is 'sat- 
isfied/ he must state how, whether by personal knowledge or 
by the sworn testimony of a credible witness, whose name is 
inserted in the certificate." 9 Similar language is used by Mr. 
Justice Breese of Illinois, in a case where a certificate was held 
insufficient for the officer's omission to state his knowledge of 
the identity of the person. "He does not certify that the per- 
son executing the power of attorney is personally known to 
him as the real person in whose name it is executed. 'I am 
satisfied* are not equivalent words. How satisfied? This 
should be made apparent in the mode there [in the statute] 
pointed out, either by personal knowledge or by proof by a 
credible witness. The certificate, not furnishing this most 
necessary proof, is defective." 1 But where the form given 
in the statute was that the grantor, "known to me to be the 
person whose name is subscribed to the foregoing instru- 
ment, acknowledged/' and the certificate stated that the grant- 



supposition or intendment as this." 
And see Jackson v. Osborn, 2 
Wend. 555, 20 Am. Dec. 649; Liv- 
ingston v. Kettelle, 1 Gilm. 116, 41 
Am. Dec. 166. A recital in a cer- 
tificate that "personally came" the 
grantors, stating them, by name 
"known to me to be the persons 
who executed the foregoing instru- 
ment," is a sufficient compliance 
with a statute providing that the 
certificate shall state that the per- 
son making the acknowledgment 
was personally known to the offi- 
cer to be the real person executing 



the deed : Schley v. Pullman Palace 
Car Co., 120 U. S. 575, 30 L. ed. 
789. 

• Kimball v. Semple, 25 Cal. 440, 
446, per Rhodes, J. 

i Shephard v. Carriel, 19 111. 313, 
319; and see Kimball v. Semple, 
25 Cal. 440; Fryer v. Rockefeller, 
63 N. Y. 268. But see Pinckney 
v. Burrage, 31 N. J. L. 21; Hiles 
v. La Flesh, 59 Wis. 465. The cer- 
tificate need not state how the of- 
ficer acquired his knowledge of the 
identity of the person: Lindley v. 
Lindley, 92 Tex. 446, 49 S. W. 573. 
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or, "to me well known, acknowledged," it was held sufficient 2 
The general rule holds good here, as elsewhere, in the con- 
struction of certificates of acknowledgment, that a substantial 
compliance with the requirement of the statute respecting the 
statement in the certificate that the person acknowledging, is 
personally known, is all that is required. 8 

§ 520. In some States officer not required to certify to 
personal identity. — In Connecticut, the rule seems to be 
that the presumption that the officer who took the acknowledg- 
ment acted rightly is deemed sufficient, and he is not required 
to certify his actual knowledge of the identity of the per- 
son. 4 Formerly in New York, all that the statute required to 
entitle a deed to registration was that the grantor should ac- 
knowledge it, and by this act all that the officer was required 
to do was to certify the fact of acknowledgment. The statute, 
however, was subsequently amended so as to require the offi- 
cer to certify his personal knowledge of the grantor. 5 

§ 521. Fact of acknowledgment must appear. — In the 

statutes relating to acknowledgments, there is one fact that 
they all require should exist and should appear in the certifi- 
cate ; that is, that the grantor acknowledged that he executed 
the instrument. It is not indispensable that the word "ac- 



*Watkins v. Hall, 57 Tex. 1. 

8 Thomas v. Wilcox, 18 S. D. 
625, 101 N. W. 1072; State v. 
Coughran, 19 S. D. 271, 103 N. W. 
31 ; Zimpleman v. Stamps, 21 Tex. 
Civ. App. 129, 51 S. W. 341. 

*Sanford v. Bulkley, 30 Conn. 
344, 348. The recital "personally 
appeared" is held sufficient in some 
states : Deseret etc. Bank v. Kid- 
man, 25 Utah, 379, 71 Pac. 873, 95 
Am. St. Rep. 856. See, also, Cone 
v. Nimocks, 78 Minn. 249, 80 N. W. 
1056. 



6 Bradstreet v. Clarke, 12 Wend. 
602, 673; Crowder v. Hopkins, 10 
Paige, 183, 189 ; Northrop v. 
Wright, 7 Hill, 476. In New York, 
under the present statute, the cer- 
tificate must state that the person 
acknowledging the instrument is 
known to be the person described 
in and who executed the instru- 
ment: Freedman v. Oppenheim, 81 
N. Y. Supp. 110, 80 App. Div. 487; 
Carolan v. Yoran, 93 N. Y. Supp. 
935, 104 App. Div. 488 (affirmed in 
186 N. Y. 575, 79 N. E. 1102), 
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knowledge" should be used, if the fact is made to appear by 
equivalent expressions that the deed was in fact acknowledged. 
Unless this fact does appear, the requirements of the statute 
are not satisfied, and the certificate is insufficient. 8 The omis- 
sion of the word "acknowledged" is not one of those clerical 
errors which do not affect the certificate, but the failure to in- 
sert it, or an equivalent expression, is a fatal defect, and the 
omission cannot be filled by intendment or construction. "A 
court cannot," says Chief Justice Swift, "by intendment or 
construction, fill a blank or supply a word. They can only de- 
cide on the meaning and import of the words made use of. 
Here the words made use of can only import that the person 
appearing before the justice of the peace was the signer and 
sealer of the deed; they do not import that he acknowledged 
it, nor are they equivalent to such word. The certificate, then, 
cannot be made to contain an acknowledgment of the deed, 
without supplying the word, or supposing the blank to be filled 
with the word 'acknowledged/ " 7 One of the objects of the 
statute is to have the acknowledgment operate as an estoppel, 
and in order that it may have that effect, it is required that the 
certificate should state the fact of acknowledgment. 8 Hence it 



8 Stanton v. Button, 2 Conn. 
527; Bryan v. Ramirez, 8 Cal. 461, 
68 Am. Dec. 340; Short v. Conlee, 
28 111. 219; Cabell v. Grubbs, 48 
Mo. 353; Dewey v. Campau, 4 
Mich. 565. Fact of acknowledg- 
ment should appear: Cook v. Pitt- 
man, 144 N. C. 530, 57 S. E. 219, 
119 Am. St. Rep. 985; Punchard v. 
Masterson, 100 Tex. 479, 101 S. W. 
204. It should appear that the 
grantor acknowledged the execu- 
tion of the deed: Hanley v. Nat 
etc. Co., 44 W. Va. 450, 29 S. E. 
1002; Durham v. Stephenson, 41 
Fla. 112, 25 So. 284; Elmslie v. 
Thurman, 87 Miss. 537, 40 So. 67; 
Deeds. Vol. 1.— 60 



Ligon v. Barton, 88 Miss. 135, 40 
So. 555. 

7 Stanton v. Button, 2 Conn. 527. 

8 Bryan v. Ramirez, 8 Cal. 461, 
464, 68 Am. Dec. 340. "It is 'the 
fact of acknowledgment* that for- 
ever afterward binds the party. Al- 
though a man may not execute the 
instrument freely, in point of fact, 
yet if he make the acknowledgment 
properly, he is afterward estopped 
to deny it, as against subsequent 
innocent parties." See Henderson 
v. Grewell, 8 Cal. 581. In Caball 
v. Grubbs, 48 Mo. 353, 356, it is 
said by Currier, J.: "The acknowl- 
edgment was essential and the 
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is held that a certificate of acknowledgment is void when made 
simply on the assurance that the grantor acknowledged the 
deed. 9 

§ 522. Equivalent words indicating acknowledgment 
may be used. — The law looks to substance and not to form. 
It requires that the fact of acknowledgment must be stated, 
but it does not prescribe any particular language which shall 
express this fact. Naturally, the most convenient and ac- 
ceptable method of declaring that an instrument was acknowl J 
edged is to use the word "acknowledge." Then, there is left 
nothing to construe, and all doubt about other terms being 
equivalent is dispersed. But if other words are used of equiva- 
lent import, the certificate will be sufficient. A certificate that 
the grantor made oath that he signed, sealed, and delivered the 
deed, is valid as a certificate of an acknowledgment, though 
placed in the form of an affidavit. 1 In a certificate of acknowl- 
edgment to a deed by a corporation, the officer certified that 
the president appeared, and, being duly sworn, deposed and 
said, that the seal affixed to the instrument was the corporate 



proof of it is wanting. The sheriff 
appeared before the court, appar- 
ently for the purpose of acknowl- 
edging the deed, but that he did 
so does not appear. The paper read 
in evidence as the certificate of ac- 
knowledgment fails to show what 
was done, beyond the fact that the 
sheriff appeared before the court. 
The certificate not only omits the 
word 'acknowledged/ but contains 
no word or words expressive of 
any equivalent idea. To hold this 
acknowledgment good, would be 
equivalent to holding a sheriff's 
deed good without any acknowl- 
edgment The omission may have 
been the merest inadvertence, but 
it is an omission which the court 



cannot supply. It constituted the 
vital part of the acknowledgment, 
and no rational liberality of con- 
struction can cure the defect In 
a word, the certificate contains 
nothing on the point in question 
to construe.** 

9 Mays v. Hedges, 79 Ind. 288. 
An instrument may be admitted to 
record where the acknowledgment 
is in the body of the instrument 
and is signed by the grantor, the 
notary, and witnesses : Snowden v. 
Rush, 69 Tex. 593, 6 S. W. Rep. 
767. 

1 Ingraham v. Grigg. lb Smedes 
& M. (21 Miss.) 22; CWteair x- 
AUen, 70 Mo. 290. 
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seal of the company, and was so affixed by authority of the 
board of directors of the company for the uses and purposes 
therein expressed, and that he by like authority did subscribe 
his name as president. Although the certificate did not con- 
tain the word "acknowledge" it was held to contain words of 
equivalent import. 8 Where the statute requires the officer to 
certify that the grantor "acknowledged that he signed, sealed, 
and delivered the foregoing deed," a certificate that he "ac- 
knowledgd the foregoing instrument to be his act and deed," 
is sufficient. 8 A certificate of acknowledgment which states 
that" the grantor of an annexed deed "acknowledged it," is a 
sufficient compliance with a statute which requires him to "ac- 
knowledge the execution of the annexed deed." "An ac- 
knowledgment," says Gregory, J., "of the deed is an acknowl- 
edgment of its execution ; it cannot be a deed unless it is exe- 
cuted, and therefore we think that the certificate in question 
is a substantial compliance with the statute." 4 But it is held 
that the word "stated" is not the equivalent of the word "ac- 
knowledged." 5 



2 Chouteau v. Allen, 70 Mo. 290. 

3 Halls v. Thompson, 1 Smedes 
& M. (9 Miss. 443.) On page 489 
the court say: "This is, in effect, 
a good acknowledgment. A deed 
is a writing signed, sealed, and de- 
livered. The words used by the 
justice mean then everything that 
the statute requires. It is in legal 
effect a certificate that he acknowl- 
edged that he signed, sealed, and 
delivered the deed — for it was not 
his deed unless he had done all 
these things." See, also, Rainey v. 
Gordon, 6 Humph. (25 Tenn.) 345; 
Smith v. Williams, 38 Miss. 48; 
Dora v. Best, 15 Tex. 62. 

4 Davar v. Cardwell, 27 Ind. 4, 
89 Am. Dec. 477. 
6 Dewey v. Campau, 4 Mich. 5. 



Under a statute merely requiring 
an instrument to be acknowledged, 
without prescribing any form of 
certificate, or providing what it 
shall contain, it is sufficient if it 
fairly appears therefrom that the 
person who executed the instru- 
ment appeared in person before the 
officer, and acknowledged it as his 
act and deed: Brunswick Balke 
Collender Co. v. Brackett, 37 Minn. 
58, 33 N. W. Rep. 214. For the 
purpose of upholding a certificate 
of acknowledgment, resort will be 
had, if required, to the whole in- 
strument to which it is attached, 
and whenever substance is found 
no attention will be given to obvi- 
ous clerical ^rrors and technical 
omissions: Brunswick Balke Col- 
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§ 523. Omission of the word "voluntary." — In Iowa, it 
is held that under the statute of that State the word "volun- 
tary" in the acknowledgment of a deed is of the essence of the 
acknowledgment and its omission fatal. A certificate showed 
that a deed was acknowledged to be the act and deed of the 
party, but did not state that it was his voluntary act and deed. 
The court said: "The word 'voluntary/ under our statute, 
is made an important word, and is, in fact, of the essence of 
the acknowledgment. Have there been words used in the ac- 
knowledgment before us of like import? There have not. 
There is a clear, legal distinction, which has ever existed be- 
twen a man's deed and his voluntary deed." 6 In Nebraska, 
under the statutory requirement that the grantor must ac- 
knowledge the instrument to be his voluntary act and deed, 



lender Co. v. Brackett, 37 Minn. 
58, 33 N. W. Rep. 214. Where a 
statute provides that the certificate 
of acknowledgment "must be sub- 
stantially as follows: 'Before me, 

on this day personally 

appeared , known to 

me/" etc., a certificate using "I" 
instead of the words "before me," 
is good: Belbaze v. Ratto, 69 Tex. 
636, 7 S. W. Rep. 501. A certifi- 
cate was as follows: "I, J. W. S., 
clerk of the county aforesaid, do 
hereby certify that T., one of the 
above subscribing witnesses, who 
being duly sworn, in due and sol- 
emn form, that he, himself, with 
P., signed as witnesses when R. 
signed and acknowledged the fore- 
going instrument of writing for 
the purposes therein set forth." 
The statute required that "one of 
the witnesses . . . shall swear 
to the signature of the signer, . . . 
which shall be certified," etc. The 
court held that it was evident that 



the word "says" or "said" was in- 
adverently omitted, and that, ' even 
as it stood, it satisfied the statute: 
Talbert v. Dull, 70 Tex. 675, 8 S. 
W. Rep. 530. 

6 Wickersham v. Reeves, 1 Iowa, 
413, 417; Newman v. Samuels, 17 
Iowa, 528; Dickerson v. Davis, 12 
Iowa, 353. But in Henderson v. 
Grewell, 8 Cal. 581, 584, the court 
say: "The certificate in this case 
sufficiently states the identity of 
the party. The fact of acknowl- 
edgment is also sufficiently stated. 
It is true that it does not state 
that the party executes the instru- 
ment 'freely and voluntarily'; but 
this is not essential, and the vol- 
untary execution of the instrument 
must be presumed from the fact 
that he acknowledged that he 'ex- 
ecuted the same.'" As their free 
act and deed held sufficient: Mo- 
sier v. Momsen, 13 Okl. 41, 74 Pac. 
905. 
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it is held that a simple statement that the grantors appeared be- 
fore the officer "and acknowledged that they executed the 
same" renders the certificate of acknowledgment invalid, but 
that there is a substantial compliance with the statute if the 
certificate states that the grantors acknowledged the instru- 
ment to be "their voluntary act." 7 

§ 524. Omission of certain words under particular stat- 
utes. — With the exception of the statement that the person 
was known to the officer, and that the instrument was acknowl- 
edged, it is impossible to lay down any rule that will har- 
monize the decisions upon what words may be omitted, with- 
out invalidating the certificate. We believe that all facts re- 
quired by the statute should be stated, and their omission held 
fatal. But clauses are found in the statutes descriptive of 
certain acts, and the conflict arises among the decisions as to 
what omissions will invalidate the certificate and what will 
not. In Arkansas, it is held that the omission of the words 
"for the consideration and purposes therein set forth," viti- 
ates a certificate of acknowledgment, for the reason advanced 
by the court that "we must suppose that these words were 
used in the statute for some useful purpose, and we have been 
able to find no authority to warrant their omission." 8 In 



7 Spitznagle v. Van Hessch, 13 
Neb. 338. 

8 Jacoway v. Gault, 20 Ark. 190, 
194, 73 Am, Dec. 494. In the same 
State, in the later case of Little 
v. Dodge, 32 Ark. 453, Chief Jus- 
tice English says, on page 458: 
"The notary puts the husband and 
wife together in the commencement 
of the certificate, and says that they 
'acknowledged that they had signed 
and sealed the same (the deed) as 
their act and deed,' and then he 
drops the husband and takes up the 
wife. As to the husband, the words, 



'for the consideration and purposes 
therein mentioned and set forth/ 
are wholly wanting, and such an 
omission was J*eld to be fatal for 
the purposes of registration, in 
Jacoway v. Gault, Adm'r. In this 
case the certificate of the notary as 
to the wife's acknowledgment omits 
the words of the statute, 'for the 
purposes therein contained and set 
forth/ and no words of similar im- 
port are used. The wife is not re- 
quired to declare that she had ex- 
ecuted the instrument for any con- 
sideration, for that may go to the 
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Texas, the statute prescribed that a married woman should 
declare that she "did freely and willingly sign and seal the 
said writing, to be then shown and explained to her, and shall 
acknowledge the said deed or writing so again shown to her to 
be her act." A certificate of acknowledgment stated that "she 
declared she had willingly sealed and delivered the same, and 
that she wished not to retract it," etc. The court held that 
though the certificate was correct in other respects, it was fa- 
tally defective in omitting to state that she willingly signed the 
instrument. 9 The statute in that State also provides that the 
grantor shall declare that he executed the deed "for the con- 
sideration and purposes therein stated." But the omission of 
the word "consideration" in the certificate of acknowledgment 
does not affect its validity. 1 In Ohio, a certificate of the ac- 
knowledgment of a married woman stated that she declared 
"that she signed the same without the fear or compulsion of 



husband, but she must declare that 
she executed it for the 'purposes 
therein contained and set forth/ in 
the language of the statute, or in 
words of similar import, for she 
thereby indicates that she is ac- 
quainted with, or understands, the 
nature of the conveyance, whether 
it be an absolute deed, a mortgage, 
or a lease, etc. It is important that 
she should know the purposes and 
contents of the instrument which 
she is asked to execute, and the 
certificate of the officer taking the 
acknowledgment should, by words 
substantially equivalent to the lan- 
guage of the statute, show that 
fact. It is safer and better to fol- 
low the language of the statute, 
and to use approved forms. The 
guards which the lawmakers have 
placed around the wife to protect 
her against imposition in the dis- 
position of her estate, are not to be 



disregarded or displaced by the 
courts, but to be maintained, and 
the spirit and intention of the stat- 
ute enforced." 

9 Smith v. Elliott, 39 Tex. 201, 
208. The court said: "It will be 
observed that the certificate does 
not show that she willingly signed 
the instrument; nor is there in the 
acknowledgment any equivalent 
word or expression. There is a 
clear omission of a material sub- 
stantive part of the necessary ac- 
knowledgment to bind a married 
woman, whether the conveyance be 
of her separate property or of a 
homestead. ... It is true the 
very form of words laid down in 
the statute need not be followed, 
but no form that leaves out any 
substantive ingredient of the form 
laid down will be sufficient." 

1 Monroe v. Arledge, 23 Tex. 478. 
"A literal compliance with the stal- 
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her said husband/' omitting the word "sealed/' found in the 
statute. The court, however, considered that this omission did 
not affect the certificate. 2 

§ 525. Presuming an acknowledgment. — As the fact of 
acknowledgment is one of the most essential things to a valid 
acknowledgment, a certificate which omits to state this fact 
is invalid. It cannot be presumed, but must either appear by 
the words used in the statute, or expressions equivalent in 



ute," says the court, "is not re- 
quired in authenticating instru- 
ments for record, provided there 
has been a substantial compliance. 
There must always be such a com- 
pliance as meets the objects of the 
requirements in the statute. The 
object sought to be attained mainly 
in the authentication of an instru- 
ment for record is the ascertain- 
ment of the fact that the grantor 
did execute it. When it is authen- 
ticated by the proof of a witness, 
who saw it executed, it is only 
necessary for him to state an oath 
that he saw the grantor 'subscribe 
the same': Hart Dig., art. 2791. 
It is not necessary to the validity 
of a deed, that the real considera- 
tion upon which it is made should 
be 'therein stated'; and indeed such 
is very often not the case. Nor 
would an acknowledgment by him 
for record, in strict compliance 
with the statute, preclude him from 
showing that the consideration and 
purposes of the deed were other 
and different from those therein 
stated. The material matter then em- 
braced in the acknowledgment is the 
execution of the deed. In this case 
the grantor is shown by the cer- 
tificate to have acknowledged that 



he executed the deed for the pur- 
poses therein stated. The deed it- 
self must import a consideration if 
none be expressed; and if one be 
expressed, it is not material that 
the one expressed be the one upon 
which it was actually made. This, 
then, is a formal part of the cer- 
tificate, which for the sake of reg- 
ularity should be inserted, but its 
omission does not invalidate the 
certificate." And see, also, Bel- 
cher v. Weaver, 46 Tex. 294, 26 
Am. Rep. 267. 

8 Barton's Lessees v. Morris' 
Heirs, 15 Ohio. 408. On page 423 
the court say: "The signing, and 
sealing, and delivery were all done 
at the same time. This appears 
from the testatum clause of the 
deed, and from the attestations of 
the subscribing witnesses. The 
signing and sealing are one act, 
done at the same time. The sig- 
nature adopted the seal already 
prefixed, and made the same the 
seal of the grantor, so that in 
point of fact, there could be no 
separation. If the signing was done 
voluntarily, it is impossible the seal- 
ing was not equally so." But see 
Toulmin v. Heidelberg, 32 Miss. 
268. 
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meaning. Decisions, however, may be found which do not 
support this view, and although they do not, in our opinion, 
state the law outside of the State in which they were ren- 
dered, and are opposed by the great mass of authority, it is 
proper that they should be noticed. In a case in Maryland, a 
mortgage executed by a corporation, appointed in its last 
clause a certain person its attorney "for it, and in its name, 
and as its act and deed, to acknowledge the mortgage before 
any person having authority by the laws of the State to take 
said acknowledgment, in order that the same may be duly re- 
corded." On the same day that the mortgage was executed, 
the attorney appeared before an officer who certified that "per- 
sonally appeared W. S., he being known to me to be the per- 
son who is named and described as and professing to be the 
attorney named in the letter or power of attorney contained 
in the foregoing mortgage or instrument of writing to be the 
act and deed of," etc., omitting after the word "writing" the 
words "and acknowledged said mortgage." The court held 
that the omitted words were supplied with positive certainty by 
the context, and that what might be clearly implied was of the 
same effect as if it had been expressed in terms. 8 In an early 



8 Bashor v. Stewart, 54 Md. 376. 
In its opinion the court said: "In 
aid of this certificate, we are re- 
quired to read it in connection with 
the other parts of the instrument; 
and we must, moreover, bear in 
mind that every reasonable intend- 
ment should be made in support of 
the certificate and the instrument 
to which it is attached. And so 
reading the certificate, is there a 
doubt left in the mind as to what 
was done by the attorney before 
the justice, and what act was in- 
tended to be certified by that of- 
ficer? The attorney was authorized 
by the deed itself to make the ac- 



knowledgment, and nothing else. It 
is but fair to presume that he did 
what he was authorized to do, and 
nothing to the contrary. He was 
certainly before the justice, and it 
is equally certain that he performed 
some act there whereby he affirmed 
the mortgage 'to be the act and 
deed of the Maryland Inebriate 
Asylum/ What other act than the 
acknowledgment of the instrument 
according to the authority? If 
from the face of the whole writing, 
including the certificate, we have 
enough before us to enable us to 
determine with certainty what was 
done, and that the act done was in 
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case in New York, where a certificate made in 1711 of an ac- 
knowledgement of a deed stated that the grantor and his 
wife came before the officer "to acknowledge this indenture to 
be their acts and deed," it was held that the certificate did not 
import alone that the parties came before the officer to acknowl- 
edge the deed, or with that intent, but also that they did ac- 
knowledge it, and that it would be presumed, after such a 
lapse of time, that the wife was privately examined. 4 



accordance with the authority del- 
egated, we cannot consistently, 
with any fair intendment in sup- 
port of the acknowledgment, de- 
clare it invalid. Here the read- 
ing of the acknowledgment, in view 
of the other evidence furnished by 
the deed, leaves no doubt as to the 
act that was done, and the words 
omitted, by mere clerical mispris- 
ion, are supplied by the context 
with positive certainty. What may 
be clearly and fairly understood or 
implied, in reading the acknowl- 
edgment in connection with the 
deed, is of the same effect as if 
it had been in terms expressed. In 
the case of Wickes v. Caulk, 5 Har. 
& J. 36, the deed offered in evi- 
dence was dated the 6th of Octo- 
ber, 1707, and the acknowledgment 
was certified to have been made on 
the 6th of October, but omitted to 
state the year, and the deed was 
recorded on the 8th of January, 
1707. There, by inference and in- 
tendment, the time of recording 
was made to correct the date of 
the deed, and to supply the par- 
ticular year in the acknowledg- 
ment So, in the case of Kelly 
& Martin v. Rosenstock & Stein, 
45 Md. 389, the mortgage bore date 



the 6th of August, 1872, but the 
particular day of the month of 
August, 1872, upon which the ac- 
knowledgment was made, was omit- 
ted to be stated; and this court 
held that, by looking to the date 
of the mortgage, and the clerk's 
certificate indorsed thereon, of the 
time when it was filed for record, 
the particular day of the month 
when the acknowledgment was 
made was with certainty supplied." 

4 Jackson v. Gilchrist, 15 Johns. 
89. The court said: "The infer- 
ence drawn by the counsel from 
the form of the certificate of ac- 
knowledgment (that the parties 
came before the magistrate to ac- 
knowledge, etc.) that no acknowl- 
edgment in fact was made, can- 
not be correct. An acknowledg- 
ment was deemed necessary, and 
the parties went before the officer 
for the purpose of making it; and 
it would be a most unreasonable 
conclusion that it was not, in fact, 
done. The officer could hardly have 
been guilty of so absurd and nuga- 
tory an act as to give a formal 
certificate that the parties came be- 
fore him to acknowledge the deed, 
if they did not actually acknowledge 
it" 
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§ 526. Comments. — These decisions, if they go to the 
extent that a certificate may be sufficient which omits to state 
that the grantor acknowledged the execution of the deed, are 
in direct conflict with the cases cited in other portions of the 
treatise, and cannot, by either reason or authority, be support- 
ed. While in the case cited from Maryland, it would seem 
that the facts warranted a different conclusion from that 
reached by the court, yet the decision itself proceeds upon the 
ground that the certificate bore internal evidence that the deed 
was, in fact, acknowledged, and the court places its ruling 
on that ground, observing: "Of course, we are not to be un- 
derstood as giving sanction to any loose construction of these 
certificates. On the contrary, if we perceived that there was 
reasonable doubt as to the meaning and real import of the cer- 
tificate in question, we should feel bound to declare it invalid/' 
This case may then, perhaps, be considered not an affirmance 
of the proposition that the omission to state the fact of ac- 
knowledgment is a mere clerical error, but merely that under 
the particular circumstances of the case, it appeared from the 
certificate and mortgage that the instrument was actually ac- 
knowledged. In the case in New York, the deed was an an- 
cient conveyance, and the portion of the decision relative to the 
separate examination of the wife was a dictum, as a curative 
statute enacted in 1771, provided that no claim to real estate 
of which a person was in possession should be defeated by the 
pretense that the wife had not been separately examined. As 
an ancient deed, it was fair to indulge the presumption of a 
proper acknowledgement, and the case then becomes similar to 
one in New Jersey, where, on a deed made in 1784, a judge, in 
accordance with the statute then in force, indorsed a certifi- 
cate that the party "signed, sealed, and delivered the within 
deed, in the presence of one Petrus Haring. have perused the 
same, find no erasures or interlineations, and allow the same 
to be recorded/' The statute did not prescribe any particular 
form of acknowledgment. The court held the certificate suf- 
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ficient, Elmer, J., who delivered the opinion of the court, say- 
ing : "Nearly eighty years have elapsed since the making and 
recording of it, and the premises therein described, or at 
least a considerable part thereof, had been held under it by the 
grantee and his heirs or assigns. The certificate plainly im- 
ports that the deed was acknowledged, if not in words, by 
significant and unmistakable signs. An acknowledgment in 
words from the mouth was not essential ; if it was, a deaf 
and dumb grantor could not have made one. By actually sign- 
ing, sealing, and delivering the deed in the presence of the 
judge* the grantor just as plainly acknowledged it to be his 
deed as if he had so declared by vocal sounds. And if a 
verbal acknowledgment was necessary, I think it ought now to 
be presumed to have been made." 5 

§ 527. Certifying acknowledgment on same paper on 
which deed is printed or written. — Generally, it is not 
necessary to certify the acknowledgment on the same paper 
on which the deed is written. The general practice is for the 
officer to attach his certificate on a separate sheet of paper 
to the conveyance. But where a statute requires the certificate 
to be written on the same paper on which the deed is printed 
or written, the requirement must be observed, or else the cer- 
tificate will be deficient. In Ohio, the statute required the of- 
ficer to "certify such acknowledgment on the same sheet on 
which such deed is printed or written." A certificate of ac- 
knowledgment made by a commissioner of deeds in New York, 
appointed by the governor of Ohio, was made upon a separate 
strip of paper attached to the deed by a wafer, with the offi- 
cer's seal upon the same. This certificate was held to be in- 
valid. 6 For the purpose of showing the views of the court 

« Hoboken Land and Improve- er upon the paper acknowledged or 

ment Co. v. Kerrigan, 31 N. J. attached thereto: Hurst v. Leckie, 

L u 97 Va. 550, 34 S. E. 464, 75 Am. 

" « Winkler v. Higgins, 9 Ohio St. St. Rep. 798. 
599. The certificate should be eith- 
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and the grounds upon which this conclusion was based, we 
quote this language from the opinion, where the court, after 
referring to the statute, observes : "The object of the provision 
was, evidently, to prevent mistakes and fraud, and to give 
greater certainty to titles within the State. Certain officers 
of the State are particularly designated to take the acknowl- 
edgment of deeds. The parties are required to acknowledge 
the execution of the instrument before those persons; and 
none others are authorized to act in their stead. But if a cer- 
tificate of acknowledgment might be attached to a deed, as a 
postage-stamp is to a letter, what would there be to prevent the 
official duty being performed by a deputy only? The justice 
or other officer intrusted with that duty might deliver 
his certificate to a stranger to attach to a deed, thus 
obviating the necessity of any acknowledgment of a deed, in 
fact, before the officer designated and invested with the offi- 
cial trust. The certificates, when so prepared, would also be 
liable to be fraudulently obtained and used in certain cases 
without the knowledge or consent of the commissioner. In 
such cases as the one under consideration, it is evident, that 
to hold the attaching of a certificate of acknowledgment, made 
upon a distinct piece of paper, sufficient evidence of an ac- 
knowledgment, would be throwing the door wide open for 
mistake, fraud, and mischief to enter. The statute referred 
to authorizes the governor to appoint one or more commis- 
sioners in any other of the United States, to take acknowl- 
edgment and proof of the execution of any deed or other con- 
veyance, or lease of any lands lying in this State, to be used 
and recorded in this State. It is presumed that the governor 
will have respect to the personal qualifications of the one ap- 
pointed and commissioned by him for the discharge of the im- 
portant duty. But if that duty may be discharged by barely 
attaching his certificate to the instrument, what is there to 
prevent his constituting any scrivener, attorney, or clerk his 
deputy, and furnishing them with his certificates to be at- 
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tached. Again, it is obvious that other mischiefs than those 
resulting necessarily from the discharge of the duty by care- 
less or incompetent deputies, might be expected from such dis- 
regard of the express provisions of the statute. The facility 
with which such a certificate of acknowledgment might be 
removed from one instrument and attached to others would 
greatly impair the public security against intentional frauds. 
Indeed, such a certificate of acknowledment upon a separate 
piece of paper is alike in contravention of the express language 
and the undoubted meaning of the statute. 7 

§ 527a. Liability of officer for false certificate. — An of- 
ficer, making a false certificate, is liable in damages to a per- 
son who has been injured by reliance on the faith of his cer- 
tificate, where the injury is the result of the officer's gross and 
culpable negligence. 8 Thus, where he falsely certifies that 
a mortgagor has duly acknowledged the execution of a forged 
mortgage, one who has parted with value on the faith of this 
certificate, may, in an action on the official bond of the officer, 
recover the amount of damages that he has sustained which 
would be the value of the mortgage, if genuine. In case the 
mortgagor is solvent, the face value of the mortgage debt will 
be the measure of damages, irrespective of the value of the 
mortgaged property. 9 But, as the receipt of money by a no- 
tary public is not a part of his official duty, there is no liabil- 
ity against his sureties for money which he has fraudulently 
obtained and retained. A real estate agent, who was also a 
notary public, negotiated loans and procured, by false repre- 
sentations, money upon forged mortgages. He appended his 
certificates of acknowledgment to these and fraudulently re- 

7 Winkler v. Higgins, supra, per 26 Ky. L. R. 943 ; Homan v. Wayer, 
Sutliff, J. See, also, Schramm v. 9 Cal. App. 123, 98 Pac. 80. 
Gentry, 63 Tex. 583. »Heidt v. Minor, 113 Cal. 385, 45 

8 Barnard v. Schnler 100 Minn. Pac. 700. See this case also in 
289, 110 N. W. 966; Samuels v. 89 CaL 115. 

Brand, 119 Ky. 13, 82 S. W. 977, 
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tained the money. In an action on his bond, the court held 
that his sureties were not liable for the amount of money 
which he had fraudulently loaned and retained but only for 
the loss caused by reason of his false certificates of acknowl- 
edgment. 1 If a notary attaches a certificate of acknowledg- 
ment, where there has been no appearance of the grantor be- 
fore him or if he certifies an acknowledgment without reading 
it, his liability is not dependent upon the fact of the redemp- 
tion of a prior mortgage by the mortgagee and a consequent 
reduction of the damages. 2 In Illinois, under former stat- 
utes, the act of taking an acknowledgment of a husband and 
wife, in which her privy examination was required, was a 
judicial one. Under recent statutes, such an act is ministerial, 
and if the officer gives a false certificate he is liable on his 
official bond for the damages caused thereby. 3 If a notary 



iHeidt v. Minor, 89 Cal. 115. 

•Curtiss v. Colby, 39 Mich. 456. 
Said the court per Marston J. : "A 
person may be deceived, no matter 
how carefully and cautiously he 
may act, in taking acknowledgments 
of parties who represent themselves 
to be the persons described in and 
who executed certain instruments. 
If they are strangers to him, he 
may make the proper and necessary 
inquiries or investigation, and he 
may therefrom come to the con- 
clusion that they are the proper 
persons and so certify, and yet 
be mistaken and deceived. In such 
a case the question or degree of 
care exercised by him would become 
material. If however, the parties 
described in the instrument were 
well known to him, but did not 
appear before him, or if these per- 
sons well known to him not to be 
the proper persons should appear, 
representing themselves as the prop- 



er persons, and he, in either case, 
should certify that the parties de- 
scribed did appear before him and 
acknowledge the execution of the 
instrument, it would be difficult to 
see how his act could be considered 
in any light which would exempt 
him from liability." 

8 People v. Bartels, 138 JH 322, 
27 N. E. 1091, reversing* 38 111. 
App. 428. In that case (138 111. 
322), it was held that if the of- 
ficer falsely certifies in his certifi- 
cate of the acknowledgment of a 
forged mortgage that the person 
appearing as mortgagor is person- 
ally known to the officer and that 
he appeared before him in person 
and acknowledged the instrument 
as his act and deed, and by means 
of this instrument the holder ne- 
gotiates a loan with an innocent 
person without notice, the officer 
will be liable on his official bond 
to the person lending the money. 



CHAP. XIX. J ACKNOWLEDGMENT OF DEEDS. 



959 



public attaches a false certificate of acknowledgment to a mort- 
gage, to which, without authority, he has signed the names of 
the mortgagors, and represents to the agent of the mortgagee, 
with whom he has had his negotiations, that the signatures 
and certificate of acknowledgment are genuine, and thereby 
receives money on the representation that he is the agent of 
the mortgagors for that purpose, he has broken the condition 
of his bond. The officer and his sureties are liable on the bond 
as the false certificate is the proximate cause of the damage.* 

§ 527b. Assuming fact to exist. — When an officer in 
taking and certifying an acknowledgment, assumes a fact to 
exist, he does so, according to the rule prevailing in Missouri, 
at his own risk. In a suit against a notary public and his sure- 
ties on his official bond for attaching a false certificate, Pre- 
siding Judge Bland speaking for the court said : "It was an 
official act, such an one as business men every day and every- 
where must rely upon in the transactions of their business, 
and they are not required to doubt the truth of such certifi- 
cate and go out to verify it, before acting on it; on the con- 
trary the law makes a notary's certificate evidence of the fact 
contained in it, and if it turns out to be false, the notary — 
not his confiding victim — should suffer the consequences." 5 
A notary should either personally know the identity of the 
grantor or should make a careful investigation to ascertain 
the fact, and if he is without such knowledge or fails to make 
such an investigation, he, in the case of a false certificate, is 
guilty of negligence. 6 He cannot legally or honestly certify 
that a deed has been acknowledged in the absence of personal 
knowledge or satisfactory evidence of the identity of the per- 
son acknowledging it. 7 Under the California statute, where 

*Doran v. Butler, 74 Mich. 643, 6 Barnard v. Schuler, 100 Minn. 

42 N. W. 273. 289, 110 N. W. 966. 

s State v. Balmer, 77 Mo. App. 7 Barnard v. Schuler, 100 Minn. 

463. 289, 110 N. W. 966. 
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the identity of a party to a deed may be established by the 
oath of a credible witness, such witness must himself be known 
to the notary. The officer cannot certify that the party is 
personally known to him, by swearing the person who execut- 
ed the instrument, or by the statement of any other person 
whom he does not know. If there is an impersonation of the 
owner the notary who falsely states that the person appearing 
was known to him to be the person described in the instru- 
ment and who executed it, is liable in damages on his bond. 8 
The notary is not relieved from liability on his bond for loss 
to the purchaser who, in parting with value, relied on the cer- 
tificate of acknowledgment, by the fact that there was a con- 
spiracy by other persons to defraud the purchaser of the prop- 
erty. 9 

§ 527c. What evidence required. — In those states in 
which the taking of an acknowledgment is considered a judi- 
cial act, the presumption, in a suit against an officer for tak- 
ing a false acknowledgment, is, that he performed his full 
duty and acted on reasonable information. The plaintiff, 
where this rule prevails, is required to establish a clear and 
intentional dereliction of duty. 1 So where the principle is 



*Homan v. Wayer, 9 Cal. App. 
123, 98 Pac. 80. 

9 Homan v. Wayer, 9 Cal. App. 
123, 98 Pac 80. 

1 Commonwealth v. Haines, 97 Pa. 
St 228, 39 Am. Rep. 80S. In this 
case the notary was called by the 
plaintiff and testified that when he 
signed and sealed the acknowledg- 
ment he did not know the maker 
of the instrument, and quoting 
from the opinion of the court, he, 
"did not remember that he had ever 
seen or heard of him before; had 
no knowledge of the matter, except 
what appears on the acknowledg- 



ment; "frequently some one whom 
he knew brought in the person and 
introduced him; he was satisfied 
at the time it was all right, but 
does not remember what took place. 
He added, the paper was undoubted- 
ly signed before me. I don't re- 
member that I did or did not take 
any precaution to identify the per- 
son making the acknowledgment, 
but I know I must have been satis- 
fied at the time. The substance of 
his evidence therefore, is that while 
he does not recollect what inquiries 
or statements were made, yet he 
knows he m:ist have been satisfied 
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recognized that the taking and certifying an acknowledgment 
and privy examination of a married woman to a deed is in 
the nature of a judicial act, the rule prevails that the officer is 
not liable unless his action was caused by malicious, impure, 
or corrupt motives. If he omits essential statements from the 
certificate so that it is fatally defective, he is not liable in dam- 
ages to a person injured by the invalid certificate in the ab- 
sence of proof of malicious or corrupt action. 8 But where 
the taking of an acknowledgment has not this character of a 
judicial act, an officer is held to a stricter degree of accounta- 
bility! Thus in Missouri if he certifies that he is personally 
acquainted with the grantor in the deed, whom he does not 
know, and whom another personates, he is liable in damages 
to all persons damaged by the falsity of his certificate, and it 
will not avail him to say, that he was not aware of the falsity 
of the certificate or believed in its truth. His duty was to 
know that it was true. The officer is authorized to require 
witnesses of a person's identity where he does not know him, 
and if he complies with the statutory requirements, although 
he may be deceived yet as he acted in good faith he might 
be excused. In a case of that kind the court of that state de- 
clared the law to be: "We are of the opinion that the non- 
compliance with the formalities enjoined by the statute, and 
the assumption of any fact which afterwards proves to be 
no fact at all, will subject the officer to all the risks attendant 
on the negligent performance of official duty." 3 



as to the identity of the person, 
and that it was all right at the 
time the acknowledgment was tak- 
en." "No evidence," said the court, 
"was given conflicting with or im- 
pairing this evidence of the de- 
fendant." A nonsuit was granted 
in the lower court and the action 
was approved on appeal. 

* Henderson v. Smith, 26 W. Va. 
829, 53 Am. Rep. "139. 

Deeds. Vol 1.— 61 



« State v. Meyer, 2 Mo. App. 413. 
"It may be very courteous," con- 
tinued the court, "to waive all such 
formalities; it may be disagreeable 
to speak plainly and tell a party that 
one is not willing to assume that 
he is not falsely personating an- 
other, but no one is at liberty to 
practice courtesy or gain popular- 
ity, to indulge his own indolence 
or avoid unpleasant things at the 
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§ 527d. Burden of proof. — In a certificate of acknowl- 
edgment the officer stated that the person who acknowledged 
the instrument was personally known to him, and was the iden- 
tical person who had executed it. The officer was sued on his 
official bond for making a false certificate, and at the trial, 
it was shown that the land described was the property of one 
who bore the same name as the maker of the conveyance, but 
he was not the same individual who had executed the instru- 
ment and there was a failure of direct evidence or of circum- 
stances to the effect that the name of the person who actual- 
ly signed the instrument was not his correct name nor the 
same name as that of the owner. The court held that there 
was not sufficient proof of the falsity of the certificate to en- 
able the plaintiff to recover damages. 4 If there is no evidence 
that the officer knowingly made a misstatement, a recovery, 
under the Iowa statute, cannot be had on his bond by showing 
merely that the person who signed the instrument was not the 
owner of the land described. 5 As a matter of pleading it is 
not sufficient to make a general statement but the particular 
in which the certificate is false should be set out. 6 In an action 
against an officer for a false certificate of the acknowledg- 
ment of a mortgage, upon which a loan was advanced, the 
plaintiff has the burden of showing the value of the security 
which he would have received, had the mortgage been valid. 7 



expense of others." See also State 
v. Greendon, 90 Mo. App. 266. 

* State v. Ryland, 72 Mo. App. 
468> 163 Mo. 280. 

5 Broune v. Dolan, 68 Iowa, 645, 
27 N. W. 795. See also Scottern 
v. Fegan, 68 Iowa, 445, 27 N. W. 
795. 

8 People v. Battels, 38 111. App. 
428; Scotten v. Fegan, 62 Iowa, 
236, 17 N. W. 491. In Iowa, a stat- 
ute provides that an officer who 



knowingly misstates a material fact 
is liable in damages but under this 
statute it is not sufficient to charge 
a notary with bad faith to aver, 
without greater particularity that 
he falsely executed and issued his 
certificate of acknowledgment. Scot- 
ten v. Fegan, 62 Iowa, 236, 17 N. 
W. 491. 

7 Mahoney v. Dixon, 31 Mont 
107, 77 Pac. 519. 
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§527e. Not guarantor but liable for false certificate. — 

While a notary is not held to an absolute guaranty of the cor- 
rectness of his certificate and while he does not assume that 
the person who appears before him to acknowledge the deed, 
owns any interest in the land, yet he does legally undertake 
to certify that the person appearing before him is known to 
him to be the person described in the deed and who executed it. 8 
If a purchaser of property has sustained special damage from 
a false certificate of acknowledgment in a chain of title, he 
may recover against the officer upon his official bond, though 
there was no privity of contract between them. 9 A prima 
facie case of negligence is established when it is shown that 
the officer took the acknowledgment of an imposter and the 
burden is cast upon the officer to show that due care and dili- 



8 Barnard v. Schuler, 100 Minn. 
289, 110 N. W. 966. The court re- 
fers to several cases, among others, 
to State v. Ryland, 163 Mo. 280, 
63 S. W. 819, to the effect that a 
notary is liable for any damages 
sustained by an innocent party by 
reason of his false certificate, 
whether he was negligent or not 
and said: "This rule of absolute 
liability is not sustained by the 
weight of authority. A notary pub- 
lic or other officer in taking an 
acknowledgment may be deceived, 
no matter how careful he may be in 
investigating the identity of a party 
who represents himself to be the 
person described in and who ex- 
ecuted the instrument; and to holr 
the officer in such cases absolutely 
liable in case it should afterwards 
appear that be was mistaken and 
his certificate was in fact untrue 
is too rigid a rule to be practical 
or just The bond of a notary 
public by the terms of the statute 



is conditioned for the faithful dis- 
charge of the duties of his office, 
and when he accepts the office and 
gives the bond he represents to the 
world that he is competent to dis- 
charge the duties of his office, 
and it cannot be said that he 
has faithfully discharged the duties 
of his office in a given case, 
if he neglects to exercise such 
care as reasonably prudent and 
competent notaries would ex- 
ercise in taking and certifying 
acknowledgments. If he fails to 
exercise such due care and loss 
results therefrom, he and his sure- 
ties are liable for the loss resulting 
proximately therefrom. It is not 
a defense in such a case that he 
acted in good faith, and did the 
best he knew how; for if he does 
not personally know the party ap- 
pearing before him, he must inform 
himself as to his identity." 

9 Homan v. Wayer, 9 CaL App. 
123, 98 Pac. 80. 
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gence were employed to prevent the fraud. 1 In such a case 
it is proper to show that a reputable business man introduced 
the imposter, who attested the signature, but it is for the jury 
to say whether this showing is sufficient to overcome the prima 
facie case of negligence. 2 It must be a fact peculiarly within 
the knowledge of the notary whether the name of the person 
who forged a deed was in reality the name of the true owner. 
In a suit against the notary slight evidence only is required 
to shift the burden of proof upon him to show that the cer- 
tificate was not false. 8 Evidence to show that the name of 
the person who acknowledged the instrument is not the name 
of the owner, and that the certificate is, therefore, false, must 
of necessity be negative in character. If it be shown that the 
owner did not sign the deed nor acknowledge its execution, 
that no person bearing his name was known to reside in the 
place where the one who acknowledged the instrument re- 
ceived his mail, and that there was only one person of the 
same name as the true owner, and that the former did not sign 
the deed nor acknowledge its execution, — these facts constitute 
some evidence tending to contravert the truth of the certificate, 
and taken in connection with the "preponderance of probabili- 
ties" fairly deducible from other circumstances connected with 
the transaction, will be sufficient to justify the court in find- 
ing the falsity of the certificate. 4 If a loss is caused to a 
bank by the payment of a check, the indorsement of which is 
forged, the notary is not liable to the bank because the check 
was for money to be loaned upon a mortgage to which a false 
certificate of acknowledgment had been attached because the 
bank was at fault in paying a forged check. 5 But if there 
has been no intervening negligence, and the false certificate of 

1 Commonwealth v. Johnson, 123 

Ky. 437, 96 S. W. 801, 29 Ky. L. App. 83. 

R. 897, 124 Am. St. Rep. 368. *Kleinpeter v. Castro, 11 Cal. 

2 Commonwealth v. Johnson, 123 App. 83. 

Ky. 437, 96 S. W. 801, 29 Ky. L. EL 5 Hatton v. Holmes, 97 CaL 20& 
897, 124 Am. St Rep. 36a 
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the officer is the proximate cause of the loss, the officer is liable 
to the person injured and he cannot be remitted to an action 
against a bank, whose check at the direction of the injured 
party was payable to the imposter.* 

§ 527f. Negligence barring recovery. — A notary, who 
has certified that the person who acknowledged an instrument 
before him was known to be the person whose name was sub- 
scribed to it, is not liable for negligence, although such person 
falsely and fraudulently personated the owner of the land, 
where it appears that he was introduced to the notary by the 
plaintiff's agent, as bearing the name of the owner, and as 
having executed the instrument, and where the agent nego- 
tiated the transaction for the plaintiff. If the principal sus- 
tains a loss from an act of deceit committed by the agent in 
the course of his agency, the principal, as between him and 
third persons, must bear the loss. 7 But if an imposter per- 
sonates the true owner of the land, the notary is liable on his 
bond for all damages sustained by those who relied on the 
truth of his certificate. 8 The negligence of the notary must 
be the direct and proximate cause of the loss. 9 A person 
whom we shall denominate as A entered the office of a notary 
public, and falsely introduced himself as the owner of a tract 
of land, whom we shall call B, and requested the notary to 
prepare a deed embracing the land in favor of a third person, 
C. The notary complied with the request, and A signed the 
name of the owner — B — to the conveyance and acknowledged 
its execution in that name. The notary took the acknowledg- 
ment and appended his certificate to the deed stating that B, 
the owner, the person executing the deed, was personally 

SKleimpeter v. Castro, 11 Cal. 107, 77 Pac. 519; Hatton v. Holmes, 

App. 83. 97 Cal. 212, 31 Pac 1131. Bank 

* Overacre v. Blake, 82 CaL 77. of Savings v. Murfey, 68 CaL 455, 

*Kleinpeter v. Castro, 11 CaL 9 Pac. 843; WyUis v. Haun, 47 

App. 83. Iowa 614 

9 Mahoney v. Dexon, 31 Mont 
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known to him and had acknowledged its execution. There- 
upon A took the deed to the officers of a bank, with whom he 
had no acquaintance, represented himself to them as C, the 
grantee in the deed, and obtained from the bank a loan, the 
payment of which was secured by a mortgage given to the 
bank on the property described in the deed. Before making 
the loan, the officers of the bank examined the record title to 
the property, and finding that it was in A, the real owner, 
made no inquiry as to the identity of C, the grantee, and upon 
the representation that A, — the owner, — had conveyed if to 
the grantee named, made the loan. The bank, upon the dis- 
covery of the fraud, commenced an action against the notary 
on his bond to recover the damages sustained by it, which it 
claimed were occasioned by the notary's negligence in making 
a false certificate of the identity of the grantor whose name 
was inserted in the deed, without personal knowledge of the 
fact, or without having proof made of his identity. But the 
court held that the notary was not liable for the loss because 
his negligence was not its proximate cause. 1 In one sense the 
neglect of an officer in certifying an acknowledgment of the 
execution of a deed can never be the sole proximate cause of 
an injury to a person, but this does not justify the assertion 
that no recovery can be secured for loss occasioned by a false 
certificate of acknowledgment. 8 

§ 527g. Property valueless. — Damages cannot be re- 
covered unless damages have been sustained. If a notary is 
guilty of negligence in making his certificate of acknowledg- 

1 Bank of Savings v. Murf ey, 68 know, on the mere introduction of 
Cal. 455, 9 Pac. 843. some third party; and if he does 

2 Homan v. Wayer, 9 Cal. App. so, and loss results therefrom he 
123, 98 Pac. 80. In Hatton v. renders himself and his sureties 
Holmes, 97 Cal. 212, 31 Pac 1131, liable to make good the loss. This 
it is said : "A notary has no right, liability, however, does not extend 
in disregard of this plain provision to a case where the negligence of 
of the statute, to certify that he the losing party is the proximate 
knows a person whom he does not cause of the loss." 
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ment to a chattel mortgage, on account of which the lien is 
lost, he is not liable in damages to the mortgagee, when the 
property that the mortgage was intended to secure is entirely 
without value. 3 But if the notary omits to state a material 
fact, such as that the party who acknowledged the instrument 
was known to him or was properly identified, he is guilty of 
gross negligence for which he is responsible on his official 
bond for all damages proximately caused by such negligence. 4 
Unless reliance was placed upon the notary's certificate, so that 
his wrongful act in making a false certificate was the proxi- 
mate cause of the injury, there can be no recovery. 5 

§ 528. Officer cannot impeach his own certificate. — On 

grounds of public policy, according to some authorities the of- 
ficer who took the acknowledgment is not permitted to im- 
peach his certificate. 6 He is required to take an oath that he 



8 McAUester v. Clement, 75 Cal. 
182. 

*Fogarty v. Finlay, 10 CaL 239, 
70 Am. Dec. 714. 

5 Mahoney v. Dixon, 31 Mont. 
107, 77 Pac 514. 

6 Central Bank v. Copeland, 18 
Md. 305, 81 Am. Dec. 597; Stone 
v. Montgomery, 35 Miss. 83 ; Stock- 
man v. McClannahan, 87 Va. 33, 12 
S. E. Rep. 230; Camp v. Carpenter, 
52 Mich. 375; Allen v. Lenoir, 53 
Miss. 321; Wright v. Bundy, 11 
Ind 398; Wilson v. South Park 
Commissioners, 70 Hi. 46; Hays v. 
Hays, 5 Rich. 31; Riecke v. Wes- 
tenhoff, 10 Mo. App. 358; Harkins 
v. Forsyth, 11 Leigh, 294; Garth 
v. Fort, 15 Lea, 683. Hailey First 
etc Bank v. Glenn, 10 Idaho, 224, 
77 Pac. 623, 109 Am. St Rep. 204; 
N T . Y. etc Land Co. v. Weidner, 
169 Pa. St. 359, 32 Atl. 557; Com- 
pare Davis v. Monore, 187 Pa. St. 



212, 41 Atl. 44, 67 Am. St Rep. 581. 
In Hailey etc. Bank v. Glenn, su- 
pra, the court says: "No notary 
should be allowed to come into 
court upon the foreclosure of a 
mortgage and give testimony im- 
peaching his certificate to the mort- 
gage which is being foreclosed. In 
the first place, the certificate is 
made at the time of the acknowl- 
edgment and is the solemn declara- 
tion of the officer in his official ca- 
pacity, under his hand and seal, as 
to the truth and accuracy of the 
statements it contains, and it is 
much more likely to be true and 
correct than the memory of the 
person in years afterward . . . 
After persons have relied upon the 
faith and correctness of his official 
statement and invested their money 
and rights have grown up there- 
under, the person who acted as 
such official and made such certifi- 
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will faithfully discharge his duties, and generally is compelled 
to give a bond for the proper performance of his official duties. 
In certifying to the fact that a deed was acknowledged, he 
performs a solemn official act. To permit him afterward to 
controvert his certificate, would render title to property un- 
certain and almost worthless. It would place dangerous temp- 
tations before weak or corrupt men, and make every title de- 
pendent, not upon recorded evidence, but upon the treachery 
of memory, and liable to be overcome by the false testimony 
of those who solemnly certified to the regularity and legality 
of their acts. For these reasons, public policy demands that 
whatever other evidence may be admitted, the lips of the of- 
ficer shall not be allowed to affect the title of others by at- 
tempting to falsify what he certified to be true. 7 For this rea- 
son, testijnony that the officer had said that the person mak- 
ing the acknowledgment did not appear before him, but he 
certified to the acknowledgment because he knew the grantor's 
handwriting, is inadmissible, both because it is hearsay, and 
because it impeaches the certificate of the officer. 8 Want of 
recollection on the part of the grantor or the commissioner 



cate should not be heard in a court 
of justice impeaching its correct- 
ness. 

7 In Central Bank v. Copeland, 18 
Md. 305, 318, 81 Am. Dec. 597, Mr. 
Justice Cochran, in delivering the 
opinion of the court, said : "In our 
opinion the testimony of 'Hays, tak- 
en to contradict or impeach his 
certificate of Mrs. Copeland's ac- 
knowledgement of the mortgage, 
was not admissible. That the state- 
ments contained in the certificate, 
under the circumstances, and as be- 
tween the parties in the case, were 
open to contradiction by proper and 
competent proof, cannot be doubt- 
ed, but it does not follow that a 
public officer, after the perform- 



ance of an act required by law, 
should be permitted to defeat its 
effect by impeaching his official 
certificate of the manner in which 
he performed it From considera- 
tions of public policy, if from no 
other, he must be held an incom- 
petent witness for such a purpose: 
Harkins v. Forsyth, 11 Leigh, 294." 
Where the certificate is apparently 
regular, irregularities in the taking 
of it will not defeat it: Cox v. 
Gill, 83 Ky. 669; Miller v. Went- 
worth, 82 Pa. St. 280; Harpendins 
v. Willey, 14 Bush, 380; Jamison v. 
Jamison, 3 Whart. 457; 31 Am. 
Dec. 536. 
8 Allen v. Lenoir, 53 Miss. 321. 
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who took the acknowledgment, as to the transaction, does not 
invalidate the certificate. 9 In some cases testimony of the 
officer has been held admissible even though it tends to im- 
peach his certificate. 1 



»Tooker v. Sloan, 30 N. J. Eq. 
(3 Stew.) 394. The Chancellor 
said: "The certificate contains all 
the statutory requisites. The ac- 
knowledgment was made before a 
duly authorized person in New 
Yorjc, and the certificate required 
by law as to the authority of the 
person by whom the acknowledg- 
ment was taken, accompan : ed 
the certificate of acknowledgment. 
There is no evidence to overthrow 
the certificate of acknowledgment 
That the officer by whom the ac- 
knowledgment was taken cannot 
recollect that he examined her sep- 
arate and apart from her husband, 
and that she cannot remember 
whether she was so examined or 
not, of course cannot countervail 
the certificate." 

In Wright v. Bundy, 11 Ind 398, 
the acknowledgment of a mortgage 
appeared to have been made before 
Samuel Stokes, and the mortgagor 
delivered it to the mortgagee as 
genuine. The acknowledgment 
bore the impress of a notarial seal. 
A Samuel Stokes, however, testi- 
fied that he did not, to the best of 
his recollection, take the acknowl- 
edgment, and that he knew of no 
other notary in the same place of 
his name. There was also a cer- 
tificate of the secretary of State 
that but one Samuel Stokes had 
been appointed a notary. It was 
held, however, that this testimony 
did not disprove the acknowledg- 
ment 



1 Wmr\ v. Itzel, 125 Wis. 19, 103 
N. W. 220; Pereau v. Frederick, 17 
Neb. 117, 22 N. W. 235; Comings 
v. Leedy, 114 Mo. 454, 21 S. W. 
804; Mays v. Pryce, 95 Mo. 603, 
8 S. W. 731; Tatum v. Goforth, 9 
la. 247; Camp v. Carpenter, 52 
Mich. 375, 18 N. W. 113; Pickens 
v. Knisely, 29 W. Va. 1, 11 S. E. 
932, 6 Am. St Rep. 622; McCurley 
v. Pitner, 65 III App. 17; Tru- 
man v. Lore, 14 Oh. St. 144; Stev- 
enson v. Brasher, 90 Ky. 23, 13 S. 
W. 242. And see in this connec- 
tion: Kranichfelt v. Slattery, 33 
N. Y. S. 27, 12 Misc. 86. In Winn 
v. Itzel (supra) the court says : 
. . "the official was allowed to 
falsify his own official certificate, 
and this ruling is assigned as erro- 
neous. The question has not been 
directly passed upon by this court, 
so far as we have been able to dis- 
cover. In other jurisdictions au- 
thorities are quite evenly divided 
upon the question. . . The au- 
thorities which hold such testimony 
inadmissible do so upon the ground 
that it is against public policy to 
allow a public officer to undermine 
by oral testimony his official certifi- 
cate, upon the integrity of which 
rights of third persons may depend, 
and there is force in the argument. 
Certainly such testimony is im- 
peached by the witness himself. It 
might probably be termed a "gross 
impropriety" as was said by the 
court in Loughney v t Loughney, 87 
Wis. 92, 58 N. W. 250 where the 
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§ 529. Between the parties the acknowledgment may 
be impeached for fraud. — Between the immediate parties 
to a conveyance, or those who have notice, the certificate of 
acknowledgment may be impeached for fraud, imposition, or 
collusion. 8 But it cannot be impeached merely for irregular- 
ity where there is no element of imposition or coercion. 8 The 



scrivener and witness to a will, 
who was named as executor there- 
in and presented the same for pro- 
bate, testified that the testator 
lacked mental capacity to make a 
will. Still we have not been able 
to convince ourselves that such tes- 
timony should be entirely excluded. 
It is not likely that it will be fre- 
quently offered. Few public of- 
ficials would desire to thus impeach 
their own integrity. Circumstan- 
ces might easily arise, however, 
which would justify, if not demand, 
its admission. . . . We are in- 
clined to hold such testimony ad- 
missible, but we also hold that in 
the absence of a satisfactory expla- 
nation by the officer showing that 
the official certificate, though mis- 
taken, was honestly made at the 
time (and there was no such tes- 
timony here), such testimony 
should receive little weight." 

2 Rollins v. Menager, 22 W. Va. 
461; Schraeder v. Decker, 9 Barr. 
14; 49 Am. Dec 538; Jamison v. 
Jamison, 3 Whart 457; 31 Am. Dec. 
536; Barnet v. Barnet, 15 Serg. & 
R. 72; 16 Am. Dec. 516; Williams 
v. Baker, 71 Pa. St 476; Heetor v. 
Glasgow, 79 Pa. St 79; 21 Am. 
Rep. 46; Michener v. Cavender, 38 
Pa. St. 334; 80 Am. Dec. 486; Cres- 
sona Sav. etc. Assn. v. Sowers, 134 
Pa. St. 354; Westbrooks v. Jeffers, 
33 Tex. 86; Miller v. Wentworth, 



82 Pa. St 280; Williams v. Baker, 
71 Pa. St 476; Rollins v. Menager, 
22 W. Va, 461; Davis v. Monroe, 
187 Pac St. 212, 41 AtL 44, 67 Am. 
St Rep. 581: See Hartley v. 
Frosh, 6 Tex. 208 ; 55 Am. Dec 
772; Worrell v. McDonald, 66 Ala. 
572; Pierce v. Georger, 103; Ma 
540; 15 S. W. Rep. 848. See, also, 
O'Neil v. Webster, 150 Mass. 572. 

3 Miller v. Wentworth, 82 Pa. St 
280; Shields v. Netherland, 5 Lea 
(Tenn.) 193. In the former case, 
Chief Justice Agnew said: "As to 
the first, it is to be observed the 
evidence discloses only irregulari- 
ty, and no imposition, coercion, or 
other element of fraud or duress 
in procuring the acknowledgment 
The defendant is a bona fide pur- 
chaser, for a full consideration, 
without notice of any irregularity, 
relying on the certificate of the 
magistrate, there being nothing on 
its face to put him upon inquiry. 
In such a case the certificate is con- 
clusive of the facts stated in it, and 
parol evidence will not be received 
to impugn it: Barnet v. Barnet, 15 
Serg. & R. 72; 16 Am. Dec 516; 
Jamison v. Jamison, 3 Whart 457; 
31 Am. Dec. 536; Louden v. Blythe, 
27 Pa. St 22; 67 Am. Dec. 442; 
Williams v. Baker, 21 Smith, P. F. 
476; Heetor v. Glasgow, 2 Week, 
Notes, 1. The cases supporting 
the exceptions of fraud and duress 
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officer's certificate of acknowledgment, if made in proper 
form, will prevail over the unsupported testimony of the grant- 
or that his signature was forged, in the absence of proof of 
fraud and collusion on the part of the officer taking and cer- 
tifying the acknowledgment of the deed.* The evidence to 
impeach a certificate must be clear and convincing and must 



prove the rule: Louden v. Blythe, 
16 Pa. St 532; 55 Am. Dec. 527; 
Michener and Wife v. Cavender, 
2 Wright, 334; 80 Am. Dec. 486; 
Hall v. Patterson, Smith, P. F. 
289; McCandles v. Engle, 1 Smith, 
P. F. 309." In the absence 
of fraud or duress, the recitals 
in the certificate are ordinarily con- 
clusive: American etc. Co. v. 
Thornton, 108 Ala. 258, 19 So. 
529, 54 Am. St Rep. 148; Hayes 
v. Southern etc. Ass'n, 124 Ala. 
663, 26 So. 527, 82 Am. St Rep. 
216; Ford v. Ford (D. C.) 27 App. 
Cas. 401, 6 L.R.A.(N.S.) 442; Grit- 
ten v. Dickerson, 202 111. 372, 66 N. 
E. 1090; Patnode v. Deschenes, 15 
X. D. 100, 106 N. W. 573; Pennsyl- 
vania etc. Co. v. Kline, 192 Pa. 
St. 1, 43 Atl. 401 ; Burem v. Win- 
stead, 103 Tenn. 285, 52 S. W. 1070; 
Shell v. Holston etc Ass'n. (Tenn.) 
52 S. W. 909 (compare) Fenlon v. 
Bell (Tenn.) 53 S. W. 984; Whee- 
lock v. Cavitt, 91 Tex. 679, 45 S. 
W. 796, 66 Am. St. Rep. 920; 
Forbes v. Thomas, (Tex.) 51 
S. W. 1097. Henke v. Stacy, 25 
Tex. Civ. App. 272, 61 S. W. 509; 
Brand v. Colo, etc Co. 30 Tex. Civ. 
App. 458, 70 S. W. 578; John- 
son v. Callaway (Tex.) 87 S. W. 
178; Dashiell v. Johnson, 99 Tex. 
546, 91 S. W. 1085; Ellis v. Lehman, 
48 Tex. Civ. App. 308, 106 S. W. 
453. See, also, Young v. Milward, 



109 Ky. 123, 58 S. W. 592; Hall v. 
Hall, 118 Ky. 656, 82 S. W. 269; 
Godsey v. Va. etc. Co. 26 Ky. L. 
Rep. 657, 82 S. W. 386; Weisiger v. 
Mills, 28 Ky. L. Rep. 1208, 91 S. 
W. 689; Long v. Branham, 30 Ky. 
L. Rep. 552, 99 S. W. 271. But see 
Campbell v. Harris, etc. Co. 74 S. C. 
282, 54 S. E. 378, 114 Am. St. Rep. 
1001; Ayer v. Ahlborn, 174 Mass. 
292, 54 N. E. 555. In Hayes v. 
Southern etc Ass'n (supra) the 
court states the rule as fol- 
lows : "So important is it to the 
security of titles that reliance 
may be placed upon the facts 
stated in a proper certificate 
of acknowledgment to a con- 
veyance, that the law holds the 
certificate conclusive to establish 
those facts, subject to impeach- 
ment only by proof of fraud or im- 
position in the procurement of the 
acknowledgment or conveyance.'' 

*Lickman v. Harding, 65 111. 
505; Russell v. Baptist Theological 
Union, 73 III. 337. In the former 
case Mr. Justice Breese delivered 
the opinion of the court, and said: 
"The only point in this case is, 
shall the acknowledgment of the 
execution of a deed, made and tak- 
en before a magistrate in proper 
form in pursuance of the statute, 
prevail over the unsupported testi- 
mony of the party grantor, he al- 
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establish the fact beyond a reasonable doubt. 5 Although the 
grantor can write his name this fact will not overcome the 
certificate of the notary as to the execution of a deed by a mark 
where it appears that the grantor often signed by making a 
mark and witnesses were produced who testified as to the exe- 



leging the same to be false and 
forged? We have no hesitation in 
answering the question in the af- 
firmative, as it was answered by 
the circuit court. Public policy 
requires such an act should prevail 
over the unsupported testimony of 
an interested party, otherwise there 
would be but slight security in 
titles to land. No fraud or combi- 
nation between any party and the 
officer taking the acknowledgment 
is shown. The magistrate in taking 
the acknowledgment acts judicial- 
ly. The duty is imposed upon him 
by the law of ascertaining the truth 
of the matters about which he is to 
certify. Parties act on the faith 
of his certificate, and in the absence 
of fraud and collusion, it must be 
entitled to full credit. There is 
an entire absence of fraud and col- 
lusion in this case, which can vitiate 
the deed : Graham v. Anderson, 42 
111. 514; 92 Am. Dec. 89." That a 
certificate is only prima facie evi- 
dence of compliance with the law 
on the part of the officer, see Dodge 
v. Hollingshead, 6 Minn. 25; 80 
Am. Dec. 433; Anan v. Folsom, 6 
Minn. 500; Edgerton v. Jones, 10 
Minn. 429; Hutchinson v. Rust, 2 
Gratt 394; Jackson v. Schoonmak- 
er, 4 Johns. 161. But see, also, 
Hartley v. Frosh, 6 Tex. 208 ; 55 
Am. Dec 772; Bissett, 1 Har. & 
McH. 211. In Smith v. Ward, 2 
Root, 378, 1 Am. Dec. 80, it is held 



that the fact that the grantor did 
not appear before the officer may 
be shown by parol evidence. A 
certificate reciting that a married 
woman was examined by the officer 
separately and apart from her hus- 
band, as required by the statute, is 
conclusive, both as to bona fide 
purchasers and all others, where 
there is no fraud or misrepresenta- 
tion, and cannot be overturned by 
the mere testimony of the wife and 
husband that she was not so ex- 
amined: Oppenheimer v. Wright, 
106 Pa. St 569, followed ; Citizen's 
Savings & Loan Assn. of Ashland 
v. Heiser, 150 Pa. St 514; 24 
Atl. Rep. 733. 

5 Barnett v. Proskauer, 62 Ala. 
486; Chwington v. Colorado 
Springs Co. 9 Colo. 597, 14 Pac 
212; Crane v. Crane, 81 111. 165; 
Blackman v. Hawks, 89 I1L 502; 
Myers v. Parks, 95 111. 408; Wat- 
son v. Watson, 118 I1L 56, 7 N. 
K 95; Gritten v. Deckerson, 202 
111. 372, 66 N. E. 1090; Lennon v. 
White, 61 Minn. 150, 63 N. W. 
620; Sassenberg v. Huseman, 182 
111. 341, 55 N. E. 346; Webb v. 
Webb, 87 Mo. 540; Rust v. Goff, 
94 Mo. 511; Barrett v. Davis, 104 
Mo. 549, 16 S. W. 377; Barker v. 
Avery, 36 Neb. 599, 54 N. W. 989; 
Banking House v. Stewart, 70 Neb. 
815, 98 N. W. 34; Phillips v. 
Bishop, 35 Neb. 487, 53 N. W. 375; 
Tbams v. Sharp, 49 Neb. 237, 68 
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cution of the deed. 6 The official certificate of the notary who 
took the acknowledgment cannot be overthrown by the un- 
supported evidence of the grantor that he did not make the 
deed. 7 But in some cases the evidence has been considered 
sufficient to overcome the certificate as in a case where there 
were five witnesses, two of them being physicians who testi- 
fied that on the day when the acknowledgment of the grantor, 
who was a woman, purported to have been taken she was con- 
fined to her bed by sickness and was the subject of a surgical 
operation. 8 The fact that a woman could write and that the 
deed purports to be signed by mark and that she refused to 
sign the deed when her husband urged her, may be consid- 
ered in weighing the question of her acknowledgment. 9 The 
pleadings should show the facts relied upon to overcome the 
certificate. 1 Where the officer is the real beneficiary in the 
deed and it is charged that he forged the deed and made a 
false certificate of acknowledgment, this charge must first be 
determined in his favor before the rule that a certificate of 
acknowledgment is prima facie evidence of the facts recited 
will be applied. When so determined, the court will indulge 



N. W. 474; Morris v. Sargent, 18 
Iowa, 90; Saginaw Building & L. 
Ass'n v. Tennant, 111 Mich. 515, 
69 N. W. 1118; Williamson v. 
Carskadden, 36 Ohio St 664; 
Smith v. Allis, 52 Wis. 337, 8 N. 
W. 155; Cover v. Manaway, 115 
Pa. 338, 8 Atl. 393, 2 Am. St Rep. 
552; Pickens v. Knisely, 29 W. Va. 
1, 11 S. E. 932. 

6 Gritten v. Dickerson, 202 III 
372, 66 N. E. 1090. 

'Lickman v. Harding, 65 I1L 
505; Wilson v. South Park, 70 111. 
46; Knowles v. Knowles, 86 I1L 
1; Loretto v. Catholic Bishop, 86 
111. 171 ; Jackson v. Miner, 101 111. 
550; Heacock v. Lubuque, 107 I1L 



396; Olephant v. Liversidge, 142 
111. 160, 30 N. E. 334; Ford v. 
Ford, 27 App. D. C. 401, 6 L.R.A. 
(N.S.) 442; Sassenburg v. Huse- 
man, 182 111. 341, 55 N. E. 346; 
Swett v. Large, 122 Iowa, 267, 97 
N. W. 1104. 

sPaxton v. Marshall, 18 Fed. 
361. See, also, Johnston v. Wal- 
lace, 53 Miss. 331 ; Michener v. 
Cavender, 38 Pa. St 337. 

9 Myers v. Parks, 95 I1L 468. In 
this case the certificate of acknowl- 
edgment was set aside. See, also, 
Woodward v. Foulds, 7 Bush. 222. 

i Marsh v. Mitchell, 26 N. J. 
Eq. 497, 
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in the usual presumption as to the certificate. 2 It may be 
shown by parol evidence that the certificate of acknowledg- 
ment of a deed purporting to have been executed by a husband 
and his wife, was attached before either of them had signed 
it, and that at first the husband had declined to sign ; that the 
deed was then with the notary's certificate affixed delivered to 
the grantee, and that afterwards, the husband was induced by 
the grantee to sign the deed, but in doing so, the notary was 
not present, nor at any time was the acknowledgment of the 
execution of the deed made by the husband to the notary. If 
in such a case the land attempted to be conveyed is the sepa- 
rate property of a married woman, and its valid execution re- 
quired the acknowledgment of the husband, the deed is void, 3 



2 Albright v. Stevenson, 227 Mo. 
333, 126 S. W. 1027. 

8 Cheney v. Nathan, 110 Ala. 
254, 55 Am. St. Rep. 26. Mr. Jus- 
tice McClellan, in delivering the 
opinion of the court, said: 

"We have carried the doctrine 
forbidding the impeachment of cer- 
tificates of acknowledgments of the 
execution of deeds by parol evi- 
dence as far as any court; but we 
have never laid down a rule, nor 
proceeded upon considerations 
which would involve the establish- 
ment of a rule, which would pro- 
tect this certificate from impeach- 
ment by such oral evidence as has 
been adduced. We have held that 
the certification is a judicial act, 
done in the exercise of judicial 
power; and that where the grantor 
appears before the officer for the 
purpose of acknowledgment, or 
for the general purpose of exe- 
cuting the instrument, or that 
where the officer has the paper for 
the purpose of having it executed, 
and the grantor is in his presence 



and there signs, parol evidence will 
not be received to contradict the 
certificate of acknowledgment; and 
it may be that the principles we 
have laid down would involve the 
further proposition, though we 
have not so declared, that, if the 
name of the grantor appears to the 
instrument — if he has previously 
signed it — and the notary takes it 
and goes into his presence for the 
purpose of securing his acknowl- 
edgment, the certificate of acknowl- 
edgment could not be impeached, 
even by showing that the grant- 
or was ignorant of the purpose of 
the notary's visit and even of his 
official capacity, and of his posses- 
sion of the paper at that time, and 
that no acknowledgment was made, 
and that nothing suggesting or 
looking to an acknowledgment was 
said or done. But these principles 
in their broadest application would 
not protect the certificate involved 
in this case. The paper was not 
signed in the presence of the no- 
tary. It was never in the pres- 
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But the certificate cannot be impeached by parol evidence show- 
ing that the wife did not actually acknowledge the deed, and 
was not separately examined apart from her husband, when 
it appears that she signed the deed in the notary's presence, 
who came to her residence for the purpose of talcing the ac- 
knowledgment, and it does not appear that there was any 
fraud or duress. 4 

§ 529a. Taking acknowledgment through telephone. — 

In the absence of fraud, duress, or mistake, a certificate of 
ackn&wledgment of a married woman cannot be impeached 
by evidence that the acknowledgment was taken by the officer 
through a telephone when she was several miles distant at 
the time the acknowledgment was taken. 6 As the telephone 
is a modern invention, and its general use has only been re- 
cent, the effect to be given to telephonic messages cannot be 
declared as yet to be definitely settled. It is said, however, by 



ence of the grantor and the notary- 
after it was signed, nor in the pos- 
session of the notary after it was 
signed. When the notary had it 
and executed his certificate of ac- 
knowledgment, there was nothing 
to acknowledge, there was no sig- 
nature, nor was there any signa- 
ture at any time while it was in 
his possession. Treating his pow- 
ers and acts as judicial, they were 
lacking in one essential of juris- 
diction. There was no signature 
of any kind, genuine or otherwise, 
before him. He had to do offi- 
cially only with signatures. His 
powers were not called into exer- 
cise until there was a subscription 
to be acted upon. There being no 
signature, there was nothing for 
him to certify an acknowledgment 
of. The grantor was not before 
him; Nathan, refusing to sign was 



not a grantor. He had a paper 
writing in the form of a deed be- 
fore him, but he had neither a sig- 
nature to be acknowledged nor a 
signatory to acknowledge his exe- 
cution of the paper. He was with- 
out jurisdiction to act in the prem- 
ises, and his action, like that ol 
other judicial officers and of courts 
proceeding without having ac- 
quired jurisdiction, is void, may be 
shown to be so by parol, and has 
been shown to be so in this case." 

* American Freehold etc. Co. v. 
Thornton, 108 Ala. 258, 54 Am. St. 
Rep. 148. There is a very com- 
prehensive note to this case in the 
54 Am. St. Rep. 

6 Banning v. Banning, 80 Cal. 
271, 13 Am. St. Rep. 156. As to 
the power to take an acknowledg- 
ment through an interpreter, see 
sees. 537, 538, post. 
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Mr. Justice Barclay, that : "When a person places himself in 
connection with the telephone system through an instrument 
in his office, he thereby invites communication, in relation to 
his business, through that channel. Conversations so held are 
as admissible in evidence as personal interviews by a customer 
with an unknown clerk in charge of an ordinary shop would 
be in relation to the business carried on. The fact that the 
voice at the telephone was not identified, does not render the 
conversation inadmissible." 6 As illustrating the view that 
courts are inclined to take of conversations held over the tele- 
phone, we may call attention to a case decided in Kentucky. 
A person, whom we may designate as A, went to a telephone 
office to communicate with another, whom we may designate 
as B, in a different city, directing the operator to converse for 
him, and to call B to the office. The operator answered that 
he would send for B, and shortly afterward the operator at 
A's place of residence told him that B was at the office at the 
latter's place of residence. The operator where A was held a 
conversation with B, and in a case where the conversation be- 
came material, the operator having failed to remember the con- 
versation, it was held that A might prove by himself and others 
what the operator said as reported by B. 7 



6 Wolfe v. Missouri Pac. Ry. Co., 
97 Mo. 473, 3 L.R.A. 539, 10 Am. 
St. Rep. 331. 

7 Sullivan v. Kuykendall, 82 Ky. 
483, 56 Am. Rep. 901. The court, 
per Mr. Justice Holt, said that it 
was a well-settled rule that where 
one through an interpreter makes 
statements to another, the state- 
ment of the interpreter made 
at the time, of what was said, 
becomes competent evidence against 
the party. But it also said 
that it should not be under- 
stood as holding the testimony 
competent on this ground, because 



there was another reason which 
seemed conclusive, which the court 
declared in the following language : 
"Subject to various qualifications, 
the old rule, that a party must pro- 
duce the best evidence within his 
power to prove a fact, should gov- 
ern. But as business expands by 
the aid of new inventions, wider 
scope must be given to the rules of 
evidence. There is no need, how- 
ever, of any departure or innova- 
tion in this case, because it is a 
well-settled rule of evidence that 
the statements of an agent, when 
acting within the scope of his 
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§ 530. Grantee must have knowledge of fraud, or of 
facts sufficient to put him upon inquiry. — While the cer- 
tificate of acknowledgment may be impeached for fraud or im- 
position, yet to affect the title of the grantor he must have 
knowledge of such fraud, or the facts within his knowledge 
must be sufficient to put him upon inquiry. He has ordinarily 
a right to rely upon the officer taking the acknowledgment. 
On this point Mr. Justice Chambers, in a case where the cer- 
tificate of acknowledgment of a married woman was attacked, 
pertinently observes : "A regard to the policy of the law, for 
the security of titles and the protection of the rights of prop- 
erty which are passed by conveyances, and assurances of which 
these acknowledgments and certificates are a common part, 
will restrain this court from allowing such acknowledgments 
to be impeached by parol evidence, contradicting the facts cer- 
tified in the absence of fraud and imposition ; and where there 
are fraud and imposition alleged, the knowledge of it ought 
to be brought home to the grantee, or of such circumstances 
within his knowledge of the want of free will and consent on 
the part of the wife, as should lead him to inform himself of 
the reality of a free execution and acknowledgment by the 



agency, are competent against his 
principal. When one is using the 
telephone, if he knows that he is, 
talking to the operator, he also 
knows that he is making him his 
agent to repeat what he is saying 
to another party; and in such a 
case, certainly, the statements of 
the operator are competent, being 
the declarations of the agent, made 
during the progress of the trans- 
action. If he is ignorant whether 
he is talking to the person with 
whom he wishes to communicate, 
yet he does it with the expecta- 
tion and intention on his part that 
in case he is not talking with the 
Deeds. Vol. 1.— 62 



one for whom the information is 
intended, that it will be communi- 
cated to that person, and he there- 
by makes the person receiving it 
his agent to communicate what he 
may have said. This should cer- 
tainly be the rule as to an operator, 
because the person using a tele- 
phone knows that there is one at 
each station whose business it is to 
act; and we think that the neces- 
sities of a growing business re- 
quire this rule, and that it is sanc- 
tioned by the known rules of evi- 
dence." Mr. Justice Pryor dis- 
sented. 
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wife whose property was to be divested. Where the grantee 
has knowledge of facts to put him upon inquiry, if silent and 
inactive on the subject, it is at his peril, and he must abide 
the consequences." 8 A false certificate of acknowledgment is 



8 Louden v. Blythe, 16 Pa. St 
532, 541, 55 Am. Dec 527. See, 
also, De Arnaz v. Escandon, 59 
Cal. 486; Grant v. White, 57 Cal. 
141; Davis v. Kennedy, 58 Tex. 
516. In Louden v. Blythe, 27 Tex. 
22, 67 Am. Dec. 442, Judge Black, 
affirming the same principle, says: 
"A married woman may convey or 
mortgage her land by joining with 
her husband in a deed for that 
purpose. But to make such a deed 
valid it is necessary to show by 
legal evidence that no fraud was 
practiced upon her, but that she exe- 
cuted it with a full knowledge of 
its meaning, purpose, and intent. 
It must also be shown that her 
will was perfectly free, and that 
her mind accorded with the act 
If he uses his influence and power 
in such manner as to control her 
unduly, or so as to make her act 
under his will and not under her 
own, the deed is void. I do not 
say that it will be vitiated by the 
mere fact that she yields to his 
persuasions, even when she does 
so against her better judgment. 
But there must be no imprisonment 
of her mind, and no unfair ad- 
vantage taken of her weakness. 
She must act voluntarily, and not 
by compulsion, moral or physical. 
These facts are to be proved in one 
way only; that is, by the certifi- 
cate of a judge or justice that he 
examined her, not in the presence 
of her husband, but separately; 
that he made the contents* of the 



deed fully known to her; that she 
declared her execution of it to be 
voluntary and free from every sort 
of coercion. Such a certificate is 
conclusive in favor of a grantee 
who has accepted the deed in per- 
fect good faith, and paid his money 
without knowing or having any 
reason to suspect that it is untrue. 
But if it be in point of fact false, 
and if the grantee knew it to be 
false, or if knowledge can be 
brought home to him of any cir- 
cumstance which would put an 
honest and prudent man upon in- 
quiry, then it may be contradicted 
by parol evidence." See Kerr v. 
Russell, 69 111. 666, 18 Am. Rep. 
634; Graham v. Anderson, 42 11L 
514, 92 Am. Dec 89; Calumet etc. 
Co. v. Russell, 68 111. 426; Lick- 
mon v. Harding, 65 111. 505. See, 
also, Singer Mfg. Co. v. Rook, 84 
Pa. St 442, 24 Am. Rep. 204; Cov- 
er v. Mandway, 115 Pa. St. 338, 2 
Am. St. Rep. 552; Hector v. Glas- 
gow, 79 Pa. St 79, 21 Am. Rep. 
46. The certificate cannot ordinar- 
ily be impeached as against a bona 
fide purchaser for value even 
where there is fraud or duress: 
Hall v. Hall, 118 Ky. 656, 82 S. W. 
269; Godsey v. Va. etc. Co. 26 
Ky. L. Rep. 657, 82 S. W. 386; 
Long v. Branham, 30 Ky. L. Rep. 
552, 99 S. W. 271; Campbell 
v. Harris etc. Co. 74 S. C 282, 54 
S. E. 378, 114 Am. St Rep. 1001 ; 
Atkinson v. Reed (Tex.) 49 S. W. 
260; Forbes v. Thomas (Tex.) 51 
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void when there has been no appearance before the officer. 
But where the grantor actually appeared, and the certificate 
is defective, it is conclusive of every fact appearing on its face. 
Evidence is not admissible to show what occurred at the ac- 
knowledgment, for the purpose of impeaching the certificate 
of acknowledgment, except in case of fraud or imposition in 
securing it, and where it is shown that the grantee has knowl- 
edge of the fraud. 9 And in the case of a married woman, a 
proper certificate of her acknowledgment is prima facie evi- 
dence against her. But it is not conclusive except as to a ven- 
dee for a valuable consideration without notice, and not a 



S. W. 1097; Johnson v. Calloway 
(Tex.) 87 S. W. 178; Ellis v. Leh- 
man, 48 Tex. Civ. App. 308, 106 
S. W. 453; Wachavia etc. Bank v. 
Ireland, 122 N. C. 571, 29 S. E. 
835 (statute) ; Butner v. Blevins, 
125 N. C. 585, 34 S. E. 629 (stat- 
ute) ; Benedict v. Jones, 129 N. C. 
470, 40 S. E. 221 (statute) ; Marsh 
v. Griffin, 136 N. C. 333, 48 S. E. 
735 (statute) ; Greenlean- Johnson 
etc Co. v. Leonard, 145 N. C. 339, 
59 S. E. 134 (statute); Davis v. 
Davis, 146 N. C. 163, 59 S. E. 659 
(statute). In Campbell v. Harris 
etc Co. (supra) the court says : 
"The certificate of the officer and 
the signature of the doweress is 
conclusive as to the recitals there- 
in as to an innocent purchaser, re- 
lying upon the presumption that 
the officer has done his duty. It 
may be that the renunciation may 
be attacked for want of power: 
McMorris v. Webb, 17 S. C. 558, 
43 Am. Rep. 629 (a hard case, the 
doctrine of which should not be 
extended), and it may also be at- 
tacked for fraud or imposition, 
but in such a case it must appear 
that the grantee was a party to 



the fraud or took title with notice 
or knowledge of it: 2 Scribner on 
Dower, 371; White v. Graves, 107 
Mass. 325, 9 Am. Rep. 38. It is 
true, our cases hold to a strict com- 
pliance with the forms required by 
statute regulating renunciation of 
dower or inheritance . . . but 
a very different question is pre- 
sented when it is sought to contra- 
dict by evidence aliunde the truths 
of the recitals in the renunciation. 
The officer being charged by law 
with the duty of ascertaining the 
facts recited, and he having certi- 
fied thereto as required by statute, 
this should be held conclusive of 
the facts stated in the absence of 
fraud or imposition brought home 
to the grantee, in analogy to the 
well settled general rule that to 
annul a deed for fraud it must ap- 
pear that the grantee participated 
therein. To hold otherwise would 
unsettle title to lands in the hands 
of innocent purchasers to an alarm- 
ing extent" 

9 Meyer v. Gossett, 38 Ark. 377. 
See section 533a, where this mat- 
ter is more fully discussed. 
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participant in any fraud practiced upon her. As to him, she 
is estopped from denying an acknowledgment when it has been 
actually made. 1 

§ 531. To overcome the certificate, the evidence must 
be clear and convincing. — The presumption is that thccer- 
tificate states the truth. 8 But if, through fraud or imposi- 
tion, it does not, it, of course, may be shown to be false. But 
the evidence that contradicts the solemn declaration of a sworn 
officer should be clear and persuasive. "To impeach such a 
certificate, the evidence should do more than produce a mere 
preponderance against its integrity in the balancing of proba- 
balities; it should, by its completeness and reliable character, 
fully and- clearly satisfy the court that the certificate is untrue 
and fraudulent." 3 In a case in Michigan, the court admitted 



iHolt v. Moore, 37 Ark. 145. 
The presumption that a mortgage 
was acknowledged by the mort- 
gagor's wife is not overcome by 
the testimony of one witness alone : 
Warrick v. Hull, 102 111. 280. Nor 
can the maker of a deed, even as 
between himself and the grantee, 
impeach the certificate by his tes- 
timony alone: Fitzgerald v. Fitz- 
gerald, 100 111. 385. And see 
Young v. Duvall, 109 U. S. 573, 27 
L. ed. 1036; Washburn v. Roesch, 
13 III. App. 268; Downing v. 
Blair, 75 Ala. 216. 

2 Baldwin v. Bornheimer, 48 
CaL 433; De Arnaz v. Escandon, 
59 Cal. 486; Young v. Duvall, 109 
U. S. 573, 27 L. ed. 1036; Wash- 
burn v. Roesch, 13 111. App. 268; 
Grant v. White, 57 Cal. 141; 
Smith v. McGuire, 67 Ala. 34; Ray 
v. Crouch, 10 Mo. App. 321; Camp 
v. Carpenter, 52 Mich. 375; John- 
son v. Van Velsor, 43 Mich. 208, 



and cases cited on page 219. See, 
also, Hourtienne v. Schnoor, 33 
Mich. 274. 

8 Mr. Justice Scholfield, in Mar- 
ston v. Brittenham, 76 111. 611, 614. 
The court quotes with approval the 
language in Monroe v. Poorman, 
62 III. 526: "If the testimony of a 
wife, who may or may not become 
a widow, is to prevail over her own 
deliberate act, done knowingly, and 
over the testimony of a disinter- 
ested officer taking the acknowledg- 
ment, there will be but frail secu- 
rities to title; for if such evidence 
is to prevail in one case, it must 
prevail in all cases; and whenever 
a woman can be found, and they 
are numerous, to swear against 
her own act, there is really no se- 
curity in titles derived in whole 
or in part from them." See Oven- 
dorff v. Suit (Ala), 52 So. 744; 
Johnson v. Van Velsor, 43 Mich. 
208; Smith v. McGuire, 67 Ala. 
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that there were some suspicious circumstances about the trans- 
action, but observed: "All presumptions of this kind must be 
treated with reasonable respect to the improbability of mis- 
conduct in a reputable officer, or of a forgery which he ought 
to have discovered if it existed; and the burden of proof was 



34; Waltee v. Weaver, 57 Tex. 
569; Davis v. Kennedy, 58 Tex. 
516; Shields v. Netherlands, 5 Lea 
(Tenn.), 193; Worrell v. McDon- 
ald, 66 Ala. 572; Groten Kemper 
v.* Carver, 9 Lea (Tenn.), 280; 
Riecke v. Westenhoff, 10 Mo. App. 
358; Cox v. Gill, 83 Ky. 669; 
Strauch v. Hathaway, 101 III. 11, 
40 Am. Rep. 193; Russell v. Bap- 
tist Union, 73 111. 337; Shelton v. 
Atiltman, 82 Ala. 315 ; Hammond v. 
Hopkins, 143 U. S. 224, 36 L. ed. 
134; Banning v. Banning, 80 Cal. 
271, 13 Am. St. Rep. 156; Sister v. 
Catholic Bishop, 86 111. 171; 
Knowles v. Knowles, 76 111. Ill; 
Marston v. Brittenham, 76 111. 611. 
To impeach the certificate the evi- 
dence must be so satisfactory as 
to produce a conviction of its 
falseness. A mere suspicion or a 
preponderance of evidence, not 
sufficient to create a moral cer- 
tainty, is insufficient : Griffin v. Grif- 
fin, 125 111. 430, 17 N. E. Rep. 782. 
See in connection subject matter 
of section, sec. 529 (ante). Ordi- 
narily, the testimony of the per- 
son acknowledging the instrument 
must be corroborated in order to 
impeach the certificate: Linton v. 
Ins. Co. 104 Fed. 584, 44 C. C. A. 
54; Ford v. Ford (D. C), 27 App. 
Cas. 401, 6 L.R.A.(N.S.) 442, 7 
A. & E. Ann. Cas. 245 (and see ex- 
haustive note in 7 Ann. Cas. 245 up.- 



on subject) ; Gray v. Law, 6 Ida. 
559, 57 Pac. 435, 96 Am. St. Rep. 
280 (discussing matter fully and 
citing test) ; Brady v. Cole, 164 111. 
116, 45 N. E. 438; Davis v. Howard, 
172 III. 340, 50 N. E. 258; Tu- 
schinski v. R. Co. 176 111. 420, 52 
N. E. 920; Gritten v. Dickerson, 
202 111. 372, 66 N. E. 1090; Fisher 
v. Stiefel, 62 III. App. 580, affirmed 
in 179 III. 59, 53 N. E. 407; O'Don- 
nell v. Kelliher, 62 III. App. 641; 
Swett v. Large, 122 la. 267, 97 N. 
W. 1104; Davis v. Davis, 146 N. C. 
163, 59 S. E. 659; Sheldon v. Free- 
man, 116 Mich. 646, 74 N. W. 1004; 
Goulet v. Dubreville. 84 Minn. 72, 
86 N. W. 779; Barker v. Avery, 36 
Neb. 599, 54 N. W. 989; Sheridan 
County v. McKinney, 79 Neb. 
223, 115 N. W. 548; Rouse v. Witt, 
81 Neb. 373, 116 N. W. 43; Mu- 
tual etc. Ins. Co. v. Corey, 135 N. 
Y. 326, 31 N. E. 1095; Morden v. 
Dorthy, 42 N. Y. Sup. 834, 12 App. 
Div. 176; Bennett v. Edgar, 93 N. 
Y. Sup. 203, 46 Misc. 231 ; McCar- 
dia v. Billings, 10 N. D. 373, 87 
N. W. 1008, 88 Am. St. Rep. 729; 
Shell v. Holton etc. Ass'n (Tenn.) 
52 S. W. 909 ; Kennedy v. Security 
etc. Ass'n (Tenn.) 57 S. W. 388; 
Linde y. Gudden, 109 Wis. 326, 85 
N. W. 323; Adams v. Smith, 11 
Wyo. 200, 70 Pac. 1043; North- 
western etc. Co. v. Jonasen, 11 S. 
D. 577, 79 N. W. 840. 
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on complainant to make out a plain case." * But of course, 
when the testimony clearly convinces the court that there was 
fraud or imposition practiced, the certificate must be held for 
naught. 5 



4 Hourtienne v. Schnoor, 33 
Mich. 274, per Campbell, J. And 
see Bailey v. Landingham, S3 Iowa, 
722. In Canal and Dock Co. v. 
Russell, 68 111. 426, Mr. Chief Jus- 
tice Breese delivered the opinion 
of the court, and on page 430 said : 
"The case stands upon the unsup- 
ported testimony of appellee of 
physical inability, by reason of her 
absence on the thirtieth day of 
May, 1837, in which absence she 
is not corroborated by any witness, 
to execute and acknowledge the 
deed in question. The question is 
thus again presented to this court, 
shall the uncorroborated testimony 
of a grantor be allowed to prevail 
over the solemn act of an officer, 
appointed by law to take the ac- 
knowledgment of deeds, and who 
has certified under the solemn sanc- 
tions of his oath, that he did take 
the acknowledgment. The ques- 
tion was before this court at the 
September term, 1872, and received 
our most serious consideration, and 
we then said that we had no hesita- 
tion in answering the question; 
that the certificate must prevail 
over the unsupported testimony of 
an uninterested party, otherwise 
there would be but slight security 
in land titles ; that public policy de- 
manded such a rule, when no fraud 
or combination is alleged or proved. 
The magistrate, in taking the ac- 
knowledgment, acts judicially. A 
duty is imposed upon him by the 
law of ascertaining the truth of 



the matter about which he is to 
certify. Parties act upon the faith 
of his certificate, and in the ab- 
sence of fraud and delusion, his 
certificate must be entitled to the 
fullest credit, only to be overcome 
by the strongest and most unequiv- 
ocal testimony: Lickman, Ex'r v. 
Harding, 65 111. SOS. A reference 
is made in the opinion to Graham 
v. Anderson et al., 42 111. 514, 92 
Am. Dec. 89, where it was held, 
in an action of ejectment, that pa- 
rol evidence was not admissible to 
impeach a certificate of acknowl- 
edgment of a deed. The certificate 
of the officer as to the acknowl- 
edgment must be judged solely by 
what appears on the face of the 
certificate, and if that is in sub- 
stantial compliance with the stat- 
ute, it ought not to be impeached 
except for fraud or imposition. 
Deplorable indeed would be the 
condition of land titles in this 
State, and especially in the city of 
Chicago, where land records have 
been destroyed by fire, and original 
deeds also, if a party to one of such 
deeds could be permitted to allege 
its nonexecution by him, against 
the certificate of the judge taking 
it, who may be dead, and his tes- 
timony unsupported by any other 
evidence." 

5 In Russell v. Baptist Theo- 
logical Union, 73 111. 337, 341 occurs 
this language: "It is a rule that 
the acknowledgment of a deed can- 
not be impeached for anything but 
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§ 532. Evidence. — The notary is a competent witness 
for the purpose of showing that the deed was duly executed 
when its execution is denied. 6 A married woman has the 
right to show against all the world that she never acknowl- 
edged the execution of a deed, and that the certificate of ac- 
knowledgment is a fabrication on the part of the officer. But 
if the fact is that she made some kind of an acknowledgment, 
the officer's certificate is conclusive as to the terms of the 
acknowledgment and the concomitant circumstances, in favor 
of innocent purchasers, who have acted on the faith of the cer- 
tificate. 7 



fraud, and, in such cases, the evi- 
dence must be clear and convincing 
beyond a reasonable doubt; and 
whilst the making of a false cer- 
tificate would be a fraud on the 
party against whom it is perpe- 
trated, there is in favor of the of- 
ficer the fact that he is under his 
official oath when he grants the 
certificate, and the liability to in- 
dictment, conviction, and infamy, 
is certainly as strong incentive to 
truthful and honest action, as is 
the restraint imposed on an inter- 
ested witness, struggling for the 
gain following success in a suit, 
and escaping loss by default. 
Hence, the mere evidence of the 
party purporting to have made the 
acknowledgment cannot overcome 
the officer's certificate. Nor will 
it be with slight corroboration." 

6 Jansen v. McCahill, 22 Cal. 
563, 83 Am. Dec. 84. Where the 
certificate is regular, testimony of 
the officer is admissable in its sup- 
port: Thams v. Sharp, 49 Neb. 
237, 64 N. W. 474; Boldt v. Beck- 
er, 1 Neb. (Unof.) 75, 95 N. W. 
509; Cannon v. Deming, 3 S. D. 
421, 53 N. W. 863; Greenleaf- 



Johnson etc. Co. v. Leonard, 145 
N. C. 339, 59 S. E. 134; Heaton v. 
Norton etc. Bank, 59 Kan. 281, 
52 Pac. 876; 

7 Donahue v. Mills, 41 Ark. 421. 
Mr. Justice Eakin, speaking for the 
court, said: "The doctrine rests 
upon public policy, whilst she, as 
all other persons are, will be pro- 
tected against a mere forgery, or 
the fraudulent machinations of 
those persons or their agents, who 
seek to derive a benefit from their 
dishonesty; yet if she does appear 
before the officer, and make any 
acknowledgment with regard to the 
instrument, he is authorized to 
give assurance by his certificate to 
all innocent persons, of what the 
terms of the acknowledgment were, 
and of the fact that it was made 
on privy examination. To open 
any wider door for proof would 
put a vast amount of property 
adrift. The law prescribes no set 
terms in which acknowledgments 
must be formulated. They are 
orally made. The officer must 
judge of their meaning and effect. 
Manner and gesture, even, may 
aid him in that, and he must judge 
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§ 533. Illustrations. — In an action to foreclose a mort- 
gage purporting to have been executed by a husband and wife, 
the husband, at the time the action was brought, being dead, 
the wife denied that she executed or acknowledged the instru- 
ment. She testified that she was ill at the time the instrument 
appeared to have been executed, and that she was not away 
from home. Her physician testified to her ill health at the 
time the mortgage was said to have been executed. The evi- 
dence, on the other side, consisted of the testimony of the no- 
tary public, who gave the certificate of acknowledgment, and 
of experts who testified to the genuineness of her signature 
upon a comparison with other signatures made by her. The 
notary did not pretend to state that she appeared before him 
and acknowledged the instrument, having no recollection 
whatever on the subject, and, at the time the acknowledgment 
was made, he had no personal acquaintance with her. His 
opinion, however, based upon his habit of giving certificates 
only when the parties did appear before him, was that she ac- 
tually did acknowledge the mortgage. But in some cases 
where he was well acquainted with the parties, or in the case 
of his partners in business, he thought he might have given 
certificates when the parties did not appear before him, but 
did not remember any such cases. Throughout his testimony 
he stated no fact showing that she did really acknowledge the 
instrument, but gave his reasons for his opinion that she did. 



whether the husband is far enough 
away to enable him to certify that 
the examination was privy. Obvi- 
ously its would not do to allow the 
wife herself, or any bystanders to 
show in opposition to the certifi- 
cate, and to the rights of innocent 
persons relying upon it, that the 
language properly construed did 
not amount to a negation of un- 
due influence, or confess free and 
voluntary action; or that her hus- 



band was actually so close at hand 
as to be able to influence her rep- 
resentations or responses. Human 
memory is too unreliable for that, 
even if there were not still greater 
dangers from human caprice and 
the bias of human interests. The 
public must be reasonably protect- 
ed in the confidence which it is 
compelled to extend to official ac- 
tion." 
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The lower court found for the wife, and the supreme court 
affirmed its decision. 8 In a suit to enjoin a sale under a deed 
of trust on the ground that a wife's signature had been ob- 
tained by fraud, the deed of trust purported to have been exe- 
cuted by the husband and wife, and acknowledged before a 
notary public. She testified, however, that she never executed 
the deed ; that her husband brought her a paper for her signa- 
ture, and on her inquiring what it was, she not being able to 



8 Borland v. Walrath, 33 Iowa, 
1$). Beck, J., who delivered the 
opinion of the court, said: "The 
certificate of acknowledgment, we 
concede, is to have weight in de- 
termining the question. It certain- 
ly makes a prima facie case. This 
is the least that can be claimed for 
it. At all events, a party seeking 
to defeat his deed because it was 
not acknowledged by him, ought to 
make a clear case against the cer- 
tificate of the officer in order to 
overthrow the instrument. Pub- 
lic policy demands that instruments 
in writing pertaining to the titles of 
real estate, which are authenticated 
in the manner pointed out by the 
law, should not be lightly set aside. 
But they cannot be sustained 
against the positive and explicit evi- 
dence of credible witnesses. The 
evidence as to the genuineness of 
the signature, based upon the com- 
parison of handwriting, and of the 
opinion of experts, is entitled to 
proper consideration and weight. 
It must be confessed, however, that 
it is of the lowest order of evi- 
dence, or of the most unsatisfac- 
tory character. It cannot be 
claimed that it ought to overthrow 
positive and direct evidence of 
credible witnesses who testify from 
their personal knowledge. It is 



most used and is most useful in 
cases of conflict between witnesses 
as corroborating testimony. On 
the one hand, we have the signa- 
ture to the mortgage sustained as 
genuine by the certificate of ac- 
knowledgment, and by the com- 
parison of handwritings, upon 
which are based opinions of ex- 
perts; on the other, we have the 
positive evidence of the defend- 
ant, whose credibility is not doubt- 
ed, corroborated in a degree by 
other testimony. In our opinion, 
the preponderance is in favor of 
the defendant. We are free to ad- 
mit that we are not without doubts, 
and it is probable that questions of 
this character can never be deter- 
mined with absolute convictions of 
certainty. We feel, however, that 
it is safer to give credit to the posi- 
tive evidence of a credible witness 
than to disregard it upon presump- 
tions that are not of the highest 
order. We may say just- here that 
a comparison made by us of the 
signature in question with defend- 
ant's genuine writing, used for that 
purpose before the referee, all of 
which is before us, has had a tend- 
ency to strengthen the conclusion 
we have just announced in the 
minds of some members of this 
court" 
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read, he told her that it was a mere matter of form, and she 
thereupon made her mark, and that her husband delivered the 
instrument to the cestui que trust who was present; that she 
was not asked by any one whether she acknowledged or exe- 
cuted the deed. Her testimony was corroborated by her hus- 
band and three witnesses who had no interest in the result. 
This evidence was held sufficient to overcome the certificate 
of acknowledgment. 9 A mortgage made in June, 1837, ap- 
peared to have been executed and acknowledged by both hus- 
band and wife. The mortgage was foreclosed, and, the hus- 
band having died, the wife subsequently filed her petition for 
allotment of dower in the premises on the ground that she 
had not joined in the execution of the mortgage. She testi- 
fied that she was absent from the State from the latter part 
of the year 1836, to the early part of 1838, and that it was 
impossible for her to have signed or acknowledged the mort- 
gage at or near its date. Several other witnesses testified that 
they remembered she was absent about that time, and wit- 
nesses who were acquainted with the handwriting of her hus- 
band gave it as their opinion that he wrote both signatures. 
The court, however, held that the evidence was insufficient to 
overcome the certificate, and that it would presume that the 
husband had authority to sign the wife's name, rather than 
that her signature was a forgery. 1 



•Lowell v. Wren, 80 III. 238. 
See, also. Pickens v. Knisely, 29 W. 
Va. 1, 6 Am. St. Rep. 622; Bor- 
land v. Walrath, 33 Iowa, 130. 

1 Russell v. Baptist Theological 
Union, 73 111. 337. Mr. Chief Jus- 
tice Walker, in delivering the 
opinion of the court, said: "When 
carefully examined, this evidence, 
aside from that of appellant, is 
loose, indefinite, and unsatisfactory. 
The witnesses, exclusive of appel- 
lant, do not swear positively that 
appellant was absent at the date of 



the deed, but say she was East on 
a visit that summer, and they do 
not remember of having seen her 
in June of that year. This may all 
be true, and appellant have been 
there and directed her husband to 
sign her name to the mortgage, 
and have acknowledged it before 
the justice of the peace; and she 
may have been in Philadelphia in 
the early part of June, and yet re- 
turned to Chicago by the 20th of 
that month. Again, a married 
woman may, as well as others, exe- 
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§ 533a. Further consideration of this subject — No ap- 
pearance before officer. — When a person appears before 
the officer for the purpose of acknowledging the execution of 
a deed, the certificate of the officer is conclusive of the facts re- 
cited as against an innocent purchaser relying on the faith of 
it. But when there has been no appearance of any kind what- 
ever — where, in other words, the whole certificate is a fabrica- 
tion — the rule manifestly should be different. Expressions 
will be found in the opinions of courts in the various cases in 
which the question has arisen as to the conclusiveness of the 
certificate, to the effect that, so far as an innocent purchaser 
is concerned, the certificate cannot be attacked. But a close 
examination of these cases will show that there was an ap- 
pearance of some kind before the officer. But if there has 
been no appearance of any kind, if the grantor never attempt- 
ed to acknowledge the instrument, the certificate may be im- 
peached against an innocent purchaser or mortgagee without 
notice. 2 This question has in some recent cases received care- 



cute any instrument by having an- 
other sign her name to it, if she 
adopts it and acknowledges it as 
her own ; hence, if it were con- 
ceded that her name was written 
by her husband, we would pre- 
sume it done by authority, rather 
than impute what would be a for- 
gery. A man has no more right to 
sign his wife's name to a paper, by 
which she can be bound and her 
rights affected, than he has that 
of any other person. Then to de- 
cree appellant dower in these prem- 
ises, we must hold that Capt. Rus- 
sell and the justice of the peace 
committed forgery. To so hold 
we must believe he wrongfully, 
and to defraud Hubbard [the mort- 
gagee], signed his wife's name to 
the mortgage, and the justice of 
the peace made a false certificate 



of her acknowledgment. Before 
we can find such facts we must 
have the most clear and satisfac- 
tory evidence, whilst here we must 
hold that the evidence is not of 
that character/' For other cases 
see Crane v. Crane, 81 111. 165; 
Kerr v. Russell, 60 111. 666, 18 Am. 
Rep. 634; Spurgin v. Traub, 65 
111. 170; Monroe v. Poorman, 62 
111. 523; Tunison v. Chamblin, 88 
111. 379; Graham v. Anderson, 42 
111. 514, 92 Am. Dec. 89. And see, 
also, Hartley v. Frosh, 6 Tex. 208, 
55 Am. Dec. 772; Hays v. Hays, 
5 Rich. 31; Wannell v. Kern, 57 
Mo. 478; Montgomery v. Hobson, 
Meigs, 437; Williams v. Robson, 6 
Ohio St. 510. 

2 Le Mesnager v. Hamilton, 101 
Cal. 532, 40 Am. St Rep. 81 ; Gri- 
der v. American Freehold L. M. 
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ful attention, and the various decisions bearing on the subject 
have been analyzed and distinguished. In one of these Mr. 
Justice Head says : "We know the absolute and implied faith 
and trust which, in practice, purchasers of real estate repose, 
and must necessarily repose, in the formal and regular certifi- 
cates of authorized officers, authenticating the regular and le- 
gal execution of conveyances, and the disastrous consequences 
which may flow from a rule which would allow those certifi- 
cates to be questioned and set aside against purchasers who 
have parted with valuable interests in reliance on them. Yet, 
on the other hand, we perceive the manifest injustice of a rule 



Co., 99 Ala. 281, 42 Am. St Rep. 
58; Borland v. Walrath, 33 Iowa, 
130; Johnston v. Wallace, S3 Miss. 
331, 24 Am. Rep. 699; Donahue v. 
Mills, 41 Ark. 421; Pickenus v. 
Knisely, 29 W. Va. 1, 6 Am. St. 
Rep. 622 ; Meyer v. Gosset, 38 Ark. 
377; Michener v. Cavender, 38 Pa. 
St. 334, 80 Am. Dec 486; William- 
son v. Carskadden, 36 Ohio St. 
664; Allen v. Lenoir, S3 Miss. 321; 
Mays v. Hedges, 78 lnd. 288; 
Smith v. Allis, 52 Wis. 337, 1 Am. 
& Eng. Ency. of Law, sec. 6, p. 
160. In Le Mesnager v. Hamilton, 
101 Cal. 532, 40 Am. St. Rep. 81, 
the court says that the case of Ban- 
ning v. Banning, 80 Cal. 274, 13 
Am. St. Rep. 156, where a married 
woman acknowledged a deed 
through a telephone and De Arnaz 
v. Escandon, 59 Cal. 486, where the 
wife appeared before the notary 
and acknowledged the deed 
through an interpreter, are to be 
distinguished from the case where 
there has been no appearance of 
any kind before the officer. In 
Wheelock v. Cavitt, 91 Tex. 679, 
66 Am. St. Rep. 920, 923, the court 
says: "In this state, the rule is 



firmly established that where a 
married woman, who has with her 
husband signed a deed conveying 
her separate real estate, appears 
before an officer authorized by law 
for the purpose of acknowledging 
the conveyance, and the officer fails 
to do his duty in taking such ac- 
knowledgment, but makes a certifi- 
cate which shows a full compli- 
ance with the law, such certificate 
is conclusive upon the married 
woman in favor of an innocent 
vendee, who paid value for it 
without notice that the officer 
failed to perform his duty as re- 
quired by law. . . . But where 
it is shown that the married wom- 
an has not appeared before the 
officer for the purpose of acknowl- 
edging the execution of the deed, 
and no acknowledgment has been 
in fact made, she having in no 
way invoked the exercise of the 
officer's authority in this respect, 
the certificate, however formal, is 
not binding upon her, even in favor 
of an innocent purchaser and for 
value without notice," (Citing 
text). 
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which would deprive one of his property without his knowl- 
edge or consent, upon the mere baseless fabrication of an- 
other Upon due consideration we are of opinion 

that the better rule, and the one sustained by the weight of 
authority, is that, when there has been no appearance before 
the officer, and no acknowledgment at all made, it may be 
shown in disproof of the officer's certificate, even against bona 
fide mortgagees and purchasers." 8 

§, 533b. In some cases considered prima facie evidence 
only. — The question as to the verity imported by a certifi- 
cate of acknowledgment has frequently been before the courts, 



8 In Grider v. American Free- 
hold L. & M. Co., 99 Ala. 281; 
42 Am. St. Rep. 58. In Johnston 
v. Wallace, 53 Miss. 331, 24 Am. 
Rep. 699, Mr. Justice Campbell 
said: "All must be subject to the 
risk of an occasional forgery by 
officers authorized to take acknowl- 
edgments. Although liable to be 
deceived and imposed on by such 
an act, no one can claim that a 
married woman's estate should be 
divested by forgery; and when she 
did not in fac* appear before the 
officer to acknowledge, although 
he may certify that she did, she 
may show she did not, for his act 
is wholly without authority, and 
she but rights herself and wrongs 
no one in proving the truth of the 
case, for no one can claim by vir- 
tue of a forgery." It has been 
held that a certificate of acknowl- 
edgment is a nullity when made 
on the assurance of another that 
the grantor named executed the 
deed: Mays v. Hedges, 79 Ind. 
288. See, generally, Ormsby v. 



Budd, 72 Iowa, 80; White v. 
Graves, 107 Mass. 325 ; 9 Am. Rep. 
38; Warren v. Hall, 53 Mich. 371; 
Webb v. Burney, 70 Tex. 322; 
Singer v. Rook, 84 Pa. St. 442; 
24 Am. Rep. 204; Pouns v. Will- 
iams, 48 Tex. 141 ; Rollins v. Men- 
ager, 22 W. Va. 461; Davis v. 
Kennedy, 58 Tex. 516; Downing v. 
Blair, 75 Ala. 216; Lane v. Schlem- 
mer, 114 Ind. 296 ; 5 Am. St. Rep. 
621 ; Meyer v. Gossett, 38 Ark. 377. 
Parol evidence is admissible even 
as against bona fide purchaser to 
show that grantor never made an 
acknowledgment: Cheney v. Na- 
than, 110 Ala. 254, 20 So. 99, 55 
Am. St. Rep. 26; Chattanoga etc. 
Ass'n. v. Vaught, 143 Ala. 389, 39 
So. 215; Russell v. Holman, 156 
Ala. 432, 47 So. 205; Le Mesnager 
v. Hamilton, 101 Cal. 533, 35 Pac. 
1054, 40 Am. St. Rep. 81; Lewis 
v. McGrath, 191 111. 401, 61 N. E. 
135; Marden v. Dorthy, 42 N. Y. 
S. 827, 12 App. Div. 188 aff'd in 
160 N. Y. 39, 54 N. E. 726; Green- 
leaf-Johnson etc. Co. v. Leonard, 
145 N. C 339, 59 S. E. 134 
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and the general rule undoubtedly is, that where there is no 
fraud, imposition, or duress, the certificate made by the officer 
taking the acknowledgment is conclusive of all facts which it 
recites, and which he is required by law to recite. 4 But there 



4 Johnson v. Wallace, 53 Miss. 
331, 24 Am. Rep. 699; Shivers v. 
Simmons, 54 Miss. 520, 28 Am. 
Rep. 372; Stone v Montgomery, 35 
Miss. 83; Allen v. Lenoir, 53 Miss. 
321 ; Pickens v. Knisely, 29 W. Va. 
1, 6 Am. St Rep. 622; Henderson 
v. Smith, 26 W. Va. 829, 53 Am. 
Rep. 139; Rollins v. Menager, 22 
W. Va. 461 ; Williams v. Pouns, 48 
Tex. 141; Herring v. White, 6 Tex. 
Civ. App. 249; Davis v. Kennedy, 
58 Tex. 516; Hartley v. Frosh, 6 
Tex. 208, 55 Am. Dec. 772; Ko- 
courek v. Marak, 54 Tex. 201, 38 
Am. Rep. 623; Shelby v. Burtis, 18 
Tex. 644; Pool v. Chase, 46 Tex. 
207; Wiley v. Prince, 21 Tex. 637; 
Walter v. Weaver, 57 Tex. 571; 
Fitzgerald v. Fitzgerald, 100 111. 
385; Lickmon v. Harding, 65 111. 
505; Post v. First Nat. Bank, 138 
111. 559; Griffin v. Griffin, 125 111. 
430; Tunison v. Chamblin, 88 I1L 
378; Monroe v. Poor man, 62 111. 
523; Russell v. Baptist Theological 
Union, 73 111. 337 ; Kerr v. Russell, 
69 111. 666, 18 Am. Rep. 634; Hill 
v. Bacon, 43 111. 477; Calumet etc 
Dock Co. v. Russell, 68 11L 426; 
Barnett v. Proskauer, 62 Ala. 486, 
Shelton v. Aultman etc. Co., 82 
Ala. 315; Scott v. Simons, 70 Ala. 
356; Miller v. Marx, 55 Ala. 322; 
Giddens v. Boiling, 99 Ala. 319; 
Downing v. Blair, 75 Ala. 216; 
First Nat. Bank v. Ashmead, 33 
Fla. 416; Grotenkemper v. Carver, 
9 Lea, 280; Shields v. Netherland, 
5 Lea, 193; Hourtienne v. Schnoor, 



33 Mich. 274; Dikeman v. Arnold, 
78 Mich. 455; Johnson v. Van Vel- 
sor, 43 Mich. 208; Banning v. Ban- 
ning, 80 CaL 271, 13 Am. St Rep. 
156; De Arnaz v. Escandon, 59 
Cal. 486; Grant v. White, 57 Cal. 
141; Greene v. Godfrey, 44 Me. 25; 
Riecke v. Westenoff, 10 Mo. App. 
358; Addis v. Graham, 88 Mo. 197; 
Meyer v. Gossett, 38 Ark. 377; 
Holt v. Moore, 37 Ark. 145; Took- 
er v. Sloan, 30 N. J. Eq. 394; 
Marsh v. Mitchell, 26 N. J. L. 497; 
Hayden v. Westcott, 11 Conn. 129; 
Young v. Duval, 109 U. S. 573, 27 
L. ed. 1036; Insurance Co. v. Nel- 
son, 103 U. S. 544, 2 L. ed. 436; 
Wright v. Bundy, 11 Ind. 398; Mc- 
Neely v. Rucker, 6 Blackf. 391; 
Murrell v. Diggs, 84 Va. 900, 10 
Am. St Rep. 893, 6 S. E. Rep. 461; 
Harkins v. Forsyth, 11 Leigh, 294; 
Burson v. Andes, 83 Va. 445, 8 
S. E. Rep. 249; Cox. v. Gill, 83 
Ky. 669; Harpending v. Wylie, 14 
Bush, 280; Keith v. Silverberg 
(Ky. Jan. 30, 1895), 29 S. W. Rep, 
316; Hall v. Patterson, 51 Pa. St 
289; Louden v. Blythe, 16 Pa. St 
532, 55 Am Dec. 527, 27 Pa. St 
22, 67 Am. Dec. 442; Heetor v. 
Glasgow, 79 Pa. St. 79, 21 Am. 
Rep. 46; Carr v. Frick Coke Co., 
170 Pa. St 62, 32 Atl. Rep. 656; 
Heilman v. Kroh, 155 Pa. St 1; 
Cover v. Manaway, 115 Pa. St. 
338, 2 Am. St. Rep. 552; Williams 
v. Baker, 71 Pa. St. 476; Michener 
v. Cavender, 38 Pa. St 334, 80 Am. 
Dec 486; Shrader v. Decker, 9 
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are many cases that hold that, while the certificate is strong 
evidence of the facts which it recites, it is only prima facie 
evidence, and not conclusive. Many of these decisions are 
based on the language of the statute. For instance, where a 
statute provided that instruments properly acknowledged 
might be read in evidence without further proof, "but the ef- 
fect of such evidence may be rebutted by other competent tes- 
timony/' the court said : "In order to introduce the deed, etc., 
in evidence, therefore, it must have been acknowledged, when 
it becomes prima facie evidence of the matter to which it re- 
lates, but the legislature has provided that such evidence shall 
not be conclusive. It was strenuously urged upon the argu- 
ment that to permit the certificate of the officer talcing the ac- 
knowledgment to be contradicted by parol proof, would be 
productive of the most pernicious results, and greatly tend to 
unsettle the title to real estate. The objection is not without 
force, although strong reasons may be urged in opposition to 
this view; yet the regulation of this matter is, doubtless, legiti- 
mately within the scope of the law-making power, and where 
the legislature has prescribed the rule which is to govern, 
courts are not at liberty to disregard it" 5 



Pa. St. 14, 49 Am. Dec. 538; Sing- 
er Mfg. Co. v. Rook, 84 Pa. St 
442, 24 Am. Rep. 204; Miller v. 
Wentworth, 82 Pa, St. 280; Mutual 
L. Ins. Co. v. Corey, 135 N. Y. 
326; Ridgeley v. Howard, 3 H. & 
McH. 321 ; Bissett v. Bissett, 1 H. 
& McH. 211; Moore v. Fuller, 6 
Or. 272, 25 Am. Rep. 524; Baldwin 
v. Snowden, 11 Ohio St 203, 78 
Am. Dec. 303; Ford v. Osborne, 45 
Ohio St 1. Mental incapacity of 
the grantor may be shown by parol 
as this is a fact as to which the 
officer is not required to certify: 
Thompson v. New England etc. 
Co., 110 Ala. 400, 18 So. 315, 55 



Am. St Rep. 29; Walker v. Shep- 
ard, 210 III 100, 71 N. E. 422. 

5 Dodge v. Hollinshead, 6 Minn. 
25, 80 Am. Dec 433. See, also, as 
to prima facie effect of certificate, 
Edgerton v. Jones, 10 Minn. 427; 
Hutchinson v. Rust, 2 Gratt 394; 
Crane v. Crane, 81 III. 165; Ford 
v. Teal, 7 Bush, 156; Woodhead v. 
Foulds, 7 Bush, 222; Barker v. 
Avery, 36 Neb. 599; Phillips v. 
Bishop, 35 Neb. 487; Jackson v. 
Schoonmaker, 4 Johns, 161; Thur- 
man v. Cameron, 24 Wend. 87; 
Jackson v. Hayner, 12 Johns. 469; 
People v. Galloway, 17 Wend. 540; 
Gillett v. Stanley, 1 Hill, 121; 
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§ 534. Comments. — The rule which requires that the 
evidence to overcome the certificate shall be clear, satisfactory, 
and convincing, is founded on the soundest legal reason and 
the most salutary principles of public policy. The certificate 
standing by itself, without other proof, is prima facie evidence 
of all that it rightfully contains. While not conclusive, it is 
entitled to the utmost consideration. To say that it does not 
speak the truth, the evidence ought to be sufficient to leave a 
clear conviction in the mind of that fact. To allow the cer- 
tificate to be impeached on slight grounds would be to open 
the door to perjury. Property might increase in value, and 
then after a number of years, if the grantor's own statement 
could impeach the certificate, the greatest injustice might be 
done to innocent purchasers, who would be powerless to sup- 
ply other evidence than that contained in the certificate itself. 
Yet, while the evidence should be clear, we do not suppose that 
a party is held to any greater degree of proof than he is when 
attempting to set aside an instrument for fraud. Courts fre- 



Knowles v. McCamley, 10 Paige, 
342; Jackson v. Cairns, 20 Johns. 
301; Gabbey v. Forgeus, 38 Kan. 
62; Smith v. Allis, 52 Wis. 337; 
Smith v. Ward, 2 Root, 378, 1 
Am. Dec. 80; Linsley v. Brown, 
13 Conn. 192; Marsh v. Mitchell, 
26 N. J. Eq. 497 ; Camp v. Carpen- 
ter, 52 Mich. 375; Dewey v. Cam- 
pau, 4 Mich. 565; Hourtienne v. 
Schnoor, 33 Mich. 274; Van Or- 
man v. McGregor, 23 Iowa, 300; 
Herrick v. Musgrove, 67 Iowa, 63; 
Morris v. Sargent, 18 Iowa, 90; 
Johnson v. Van Velsor, 43 Mich. 
208. At all events, the certificate 
is prima facie evidence of every 
fact required by law to be stated 
which is contained therein: Al- 
bany etc. Bank v. McCarty, 149 
N. Y. 71, 43 N. E. 427; Northwest- 



ern etc. Co. v. Jonasen, 11 S. D„ 
566, 79 N. W. 840; See, also, An- 
glo American etc. Co. v. Hegwer, 
7 Kan. App. 689, 51 Pac. 915; 
Romer v. Conter, 53 Minn. 171, 
54 N. W. 1052; Lennon v. White, 
61 Minn. 150, 63 N. W. 620. In a 
number of jurisdictions the certifi- 
cate is declared not to be conclu- 
sive by statute: Albany County 
etc. Bank v. McCarty, 149 N. Y. 
71, 43 N. E. 427; Rouse v. Witte, 
81 Neb. 373, 116 N. W. 43. But 
see Council Bluffs etc. Bank v. 
Smith, 59 Neb. 93, 80 N. W. 270, 
80 Am. St Rep. 669; Morris v. 
Linton, 61 Neb. 537, 85 N. W. 
565; Boldt v. Becker, 1 Neb. 
(Unof.) 75, 95 N. W. 509; Linton 
v. Ins. Co. 104 F. 584, 44 C C A. 
54. 
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quently, in emphasizing the necessity of the proof being clear, 
use expressions which in their strict literal sense do not state 
the law. Thus, in one case, the court said that "the evidence 
must be clear and convincing beyond a reasonable doubt." 6 
By this is not meant, it is conceived, that the fact that no ac- 
knowledgment was made must be proved beyond a "reasonable 
doubt," within the technical meaning of these words, for to 
require this would be to deny relief in most cases altogether, 
because it is probable that in none could the fact of non-ac- 
knowledgment be proved beyond a reasonable doubt. But we 
regard it as sufficient proof, if after weighing all the probabili- 
ties, the evidence shall clearly and strongly preponderate in 
favor of the party attacking the acknowledgment. If, how- 
ever, the probabilities balance each other, the soundest princi- 
ples of public policy and respect for the security of land titles 
demand that the certificate of acknowledgment should not be 
set aside. 

§ 535. Innocent grantee protected. — As to the facts 
which the officer is bound to certify, his certificate is conclu- 
sive in favor of an innocent grantee who has become such for 
value and without notice. As stated by the Supreme Court 
of Pennsylvania, the certificate "is not conclusive as between 
the parties in cases of fraud and imposition, or of duress, and 
may be overcome by parol evidence ; it is conclusive as to sub- 
sequent purchasers for a valuable consideration without notice. 
But it is conclusive of such fact only as the magistrate is bound 
to record and certify, not of facts which he is not required 
to certify under the provisions of the statute." 7 Mr. Whar- 
ton thus states the law : "The true view is that the certificate 
of acknowledgment is prima facie proof of the facts it con- 

6 Russell v. Baptist Theological Barr. (9 Pa. St.) 14, 49 Am. Dec 

Union, 73 111. 337, 341. 538; Hall v. Patterson, 1 Smith 

* Williams v. Baker, 71 Pa. St P. F. (Pa.) 289; Miller v. Went- 

476, 482; Schrader v. Decker, 9 worth, 82 Pa. St 280. 
Deeds. Vol. 1.— 63 
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tains, if within the officer's range, but is open to rebuttal be- 
tween the parties by proof, gross concurrent mistake, or fraud. 
In favor of purchasers for valuable consideration without no- 
tice, it is conclusive as to all matters which it is the duty of the 
acknowledging officer to certify if he has jurisdiction." 8 



8 Wharton on Law of Evidence, 
§ 1052; and he cites in support of 
this statement the following au- 
thorities : 3 Wash. Real Prop. (4th 
ed.) 326; Smith v. Ward, 2 Root, 
374, 1 Am. Dec. 80; Jackson v. 
Schoonmaker, 4 Johns. 161; Thur- 
man v. Cameron, 24 Wend. 87; 
Schrader v. Decker, 9 Barr. 14, 49 
Am. Dec. 538; Hall v. Patterson, 
51 Pa. St 289; Williams v. Baker, 
71 Pa. St. 482; Duff v. Wynkoop, 
74 Pa. St 300; Heetor v. Glasgow, 

79 Pa. St 79, 21 Am. Rep. 46; 
Miller v. Wentworth, 4 Week. 
Notes, 88 (82 Pa. St. 280) ; Eys- 
ter v. Hathaway, 50 111. 521, 99 Am. 
Dec. 537; Wannell v. Kern, 57 Mo. 
478; Tatum v. Goforth, 9 Iowa, 
247; Borland v. Walrath, 33 Iowa, 
130; Pringle v. Dunn, 37 Wis. 449; 
19 Am. Rep. 772; Dodge v. Holl- 
ingshead, 6 Minn. 25, 80 Am. Dec. 
433; Edgerton v. Jones, 10 Minn. 
427; Fisher v. Meister, 24 Mich. 
447; Hourtienne v. Schnoor, 33 
Mich. 274; Johnson v. Pender- 
grass, 4 Jones (N. C.) 479; Ford 
v. Teal, 7 Bush, 156; Woodhead 
v. Foulds, 7 Bush, 222; Hughes v. 
Colman, 10 Bush, 246; Bledsoe v. 
Wiley, 7 Humph. 507; Westbrooks 
v. Jeffers, 33 Tex. 86; Landers v. 

} f Bolton, 26 Cal. 406. But in Mich- 
ener v. Cavender, 38 Pa. St 334, 

80 Am. Dec. 486, Woodward, J., 
who delivered the opinion of the 
court, said that "this court has 



held the official certificate of ac- 
knowledgment conclusive of every 
fact appearing on the face of the 
certificate, and has excluded parol 
evidence of what passed at the 
time of the acknowledgment, ex- 
cept in cases of fraud and duress. 
But in cases of fraud and imposi- 
tion, or of duress, parol evidence 
has been freely admitted to over- 
throw the certificate, as in Schra- 
der v. Decker, 9 Barr. 14, 49 Am. 
Dec. 538, and Louden v. Blythe, 
4 Harris, 532, 55 Am. Dec. 527, 
and s. c., 3 Casey, 25, 67 Am. Dec. 
442. And where fraud and duress 
have been practiced in obtaining 
the acknowledgment, knowledge of 
it is to be brought home to the 
grantee, or of such circumstances 
as would lead him to inquiry upon 
the point. Such is the doctrine of 
the cases in our books, and on the 
strength of it the learned judge 
ruled that the gross blunder, if not 
fraud, of the alderman in certify- 
ing to the separate examination and 
acknowledgment of a wife who had 
not signed the mortgage or ap- 
peared before him, could not affect 
Cavendor, the mortgagee, because 
he was not present when the mort- 
gage was acknowledged, and was 
never informed of what passed, and 
that he was presumed to be a bona 
fide purchaser. If the doctrine of 
notice is to be applied in this man- 
ner, no married woman's estate is 
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§ 536. Omission of essential word not cured by inser- 
tion in record. — The case may occur where the certificate 
of acknowledgment omits to state some material fact, but the 
recording officer either accidentally through habit, or by de- 
sign, inserts the proper word or clause in the record. If a per- 



safe, and the statutes that have been 
passed for her protection are as 
worthless as waste paper; for 
whenever her husband goes into 
a conspiracy to strip her of her 
lands, the transaction is not likely 
to be attended with any circum- 
stances of notice that are suscep- 
title of proof. Here, for instance, 
is a mortgage made upon Mrs. 
Michener's separate estate, made to 
a conveyancer and duly witnessed 
and acknowledged, which, for aught 
that appears of record, she never 
saw nor heard of until she was 
sued upon it by this scire facias. 
Her name appears to the printed 
copy in our paper books, but when 
and by whom it was subscribed to 
the original instrument does not ap- 
pear. It certainly was not there 
when the alderman witnessed and 
acknowledged the mortgage. The 
statute requires the signature to 
precede the acknowledgment, and 
without signature and acknowledg- 
ment, according to the statute, it is 
not, and cannot be, the mortgage of 
her estate. To call the mortgagee 
a bona fide purchaser, and to put 
her to proof that she knew she had 
been cheated, would be like mak- 
ing her right to reclaim stolen goods 
dependent on the receiver's knowl- 
edge of the felony. Suppose the 
mortgage was a forgery out and 
out, and Cavender chose to invest 
his money in a purchase of it, must 
it be enforced because he did not 



know that he was buying a forged 
instrument? An instrument known 
to be forged would not be pur- 
chased, and would, therefore, be 
worthless to the forger. Counter- 
feit notes would never be issued if 
a herald went before to proclaim 
their spuriousness. But because 
they are taken without notice, do 
they become genuine? Is every 
bank and individual to redeem 
whatever obligations bona fide hold- 
ers may obtain against them, with- 
out regard to the question whether 
the obligation was ever issued or 
not? To carry the doctrine of no- 
tice to such extent would subvert 
all law and justice. A purchaser 
of real estate who finds the deeds 
in the channel of the title all duly 
acknowledged, is certainly not re- 
quired to go up the stream and in- 
quire of every married woman if 
she executed her deed voluntarily 
and acknowledged it according to 
law; and if he pay his money on 
the faith of such title deeds, he is 
to be protected, and this is prob- 
ably all that was meant by what 
judges have said about purchasing 
without notice. But a mortgagee 
is not a purchaser of an estate, 
though, for the purpose of the re- 
cording acts, he is sometimes treat- 
ed as one. He acquires neither an 
equitable nor a legal estate in the 
piemises mortgaged. He is simply 
a lienholder, a holder of a security 
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son who has no actual knowledge of a conveyance thus de- 
fectively acknowledged, subsequently purchases the property, 
the question arises, Is he charged with constructive notice of 
the deed spread out on the records? It is held that he is not. 
Thus, in Iowa, the insertion of the word "voluntary" or its 
equivalent is essential to a certificate of acknowledgment, and 
its omission is a fatal defect The recorder, however, insert- 
ed the word in the record-book, although it was omitted in 
the; certificate; but to the argument that the defect had been 
obviated by this act of the recording officer, the court said: 
"It would be unsafe and dangerous to establish the precedent, 
that the recorder could change the language of instruments 



for money. His assignee takes the 
mortgage subject to all defenses, 
unless he inquire of the mortgagor 
and learn that there are none. And 
he is in no better condition than 
his assignee. It is not usual, I 
know, for mortgagees to watch the 
execution and acknowledgment of 
the instrument. They generally rely 
on the integrity of the iudicial of- 
ficer who certifies the acknowledg- 
ment. But where the estate is that 
of a married woman, and the mort- 
gagee himself a conveyancer, and 
holds, as from the revelations of 
this mortgage we perceive Mr. Cav- 
ender holds, other mortgages 
against the same married woman, 
we are of opinion that before he 
advanced more money on the faith 
of her estate, it was his duty to 
consult her. The doctrine of notice, 
as deduced from the adjudged 
cases, does not apply here. It was 
never intended for such a case as 
this." A defective acknowledg- 
ment can be taken advantage of 
only by a purchaser for a valuable 
consideration: Bishop v. Schneid- 



er, 46 Mo. 472, 2 Am. Rep. 533; 
Mastin v. Halley, 61 Mo. 196; Cho- 
teau v. Burlando, 20 Mo. 482. See, 
also, Pierce v. Fort, 60 Tex. 464; 
Pounds v. Williams, 48 Tex. 141; 
Lane v. Schlemmer, 114 Ind. 296, 
5 Am. St. Rep. 621; Hall v. Pat- 
terson, 51 Pa. St 289; Henderson 
v. Smith, 26 W. Va. 829, 53 Am. 
Rep. 139; Webb v. Varney, 70 Tex. 
322; Henderson v. Terry, 62 Tex. 
281; Johnston v. Wallace, 53 Miss. 
331, 24 Am. Rep. 699; Johnson v. 
Van Velsor, 43 Mich. 208; White 
v. Graves, 107 Mass. 325, 9 Am. 
Rep. 38; Singer v. Rook, 84 Pa. St. 
442, 24 Am. Rep. 204; Young v. 
Duvall, 109 U. S. 573, 27 L. ed. 
1036; Marsh v. Mitchell, 26 N. J. 
Eq. 497; Downing v. Blair, 75 Ala. 
216; Pickens v. Knisely, 29 W. Va. 
1, 6 Am. St. Rep. 622; White v. 
Graves, 107 Mass. 325, 9 Am. Rep. 
38; Heilman v. Kroh, 155 Pa. St. 
1 ; Cressona Association v. Sowers, 
134 Pa. St 354; Sheldon v. Ault- 
man & T. Co., 82 Ala. 315 ; Moore 
v. Fuller, 6 Or. 272, 25 Am. Rep. 
524; Davis v. Kenney, 58 Tex. 516, 
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filed for record, and thereby make them read differently from 
what they did when made and entered into by the parties." 9 
Nor can the omission of a material fact be supplied by parol 
evidence. 1 

§ 537- Acknowledgment through interpreter. — An in- 
teresting question arises when the person who desires to ac- 
knowledge the execution of a deed is unable to speak the lan- 
guage of the country in which the officer acts, and the officer 
himself can only become acquainted with the intention of such 
person through the aid of an interpreter. The question wheth- 
er the officer may act upon information imparted to him by 
an interpreter sworn by him, or may explain the contents of 
the deed by such interpreter, has been before different courts, 
and upon such question conflicting decisions have been ren- 
dered. In one case, an acknowledgment of a deed of an In- 
dian woman was taken by means of an interpreter, and the 
court held that there was no law authorizing this course, and 
that the certificate was, therefore, defective. 2 Mr. Justice 
Wilson, who delivered the opinion of the court, said upon this 
point: "But the most palpable error on the face of the certif- 
icate is, that the notary public took the acknowledgment in a 
manner entirely unauthorized by law. There is no law au- 
thorizing the notary to swear an interpreter in a case of an 
acknowledgment. It was, in fact, taking an acknowledgment 
by mere hearsay. This error is too manifest to admit of 
discussion. If the circumstance that the notary did not under- 
stand the vernacular language of the squaw would justify the 
intervention of an interpreter, no man would feel safe in any 
property, a claim to which might be supported by proof so 
easily obtained. Such a practice would lead to endless frauds, 

9 Newman v. Samuels, 17 Iowa, Bailey, 1 Binn. 470, 2 Am Dec. 

528, 549. 462; Ennor v. Thompson, 46 111. 

ijourdan v. Jourdan, 9 Serg. & 214; Harty v. Ladd, 3 Or. 353. 

R. 268, 11 Am. Dec. 724; Watson v. 2 Dewey v. Campau, 4 Mick 565. 
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and cannot be sanctioned." But in another case, where the 
certificate stated that a married woman, on an examination 
separate and apart, without the hearing of her husband, on 
being made acquainted with the contents of the conveyance 
through "'Frank Alzine, an interpreter duly sworn," acknowl- 
edged its execution, it was held that this was sufficient, and 
that it was not essential that the contents of the deed should 
be made known to her by the officer himself. 8 Mr. Justice 
Field said: "The certificate is sufficient in all particulars. 
The officer taking the acknowledgment of a married woman to 
a conveyance is directed to see that she is made acquainted 
with the contents of the instrument. He is thus authorized 
and required to use the ordinary and customary mode of com- 
municating the information to her. If she understands our 
language, that would be the appropriate vehicle of com- 
munication; if a foreigner, ignorant of our language, the em- 
ployment of a sworn interpreter would be the natural means 
in analogy to the course pursued in taking testimony in the 
courts of justice; if deaf and she reads writing, the informa- 
tion might be given by the pen; or, if she understood them, by 
the signs employed by mutes. The officer will comply with 
the law when he avails himself of the common means used by 
men in the ordinary transactions of life, exacting from the 
agents employed the security of an oath. It is not necessary, 
however, for him to state in his certificate in what manner 
the information is imparted." 4 Where a deed had been made 



8 Norton v. Meader, 4 Saw. 603, 
625. 

4 In the case of Chestnut v. 
Shane's Lessee, 16 Ohio, 599, Birch- 
ard, C. J., speaking of the language 
of the statute of that State, requir- 
ing the officer to inform a married 
woman of the contents of the in- 
strument, or "otherwise make 
known" the same to her, by way of 
illustration as dicta said : "The ob- 



ject of the separate examination of 
the wife being in part to enable the 
officer to make known to her the 
contents and legal effect of the deed 
upon her rights, it being necessary 
that he should be satisfied that this 
object has been attained, before he 
could lawfully take and certify her 
acknowledgments, it is manifest 
that the means he must employ 
would require to be varied to ac* 
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by a husband and wife, the answer of the wife alleged, and the 
court found, that her acknowledgment to the deed was taken 
through an interpreter, who did not give to her a correct in- 
terpretation of the instrument, but informed her that it was 
a mortgage. But it was not alleged or found that the grantee 
had any knowledge of these facts, and the court held that 



commodate the capacity or condi- 
tion of the grantor. These words 
'otherwise make known,' are direct- 
ory, mandatory, and very compre- 
hensive, admitting and requiring the 
employment of all the means of 
communicating knowledge that the 
necessity of any case might require. 
In many cases, the private examina- 
tion would fail entirely in accom- 
plishing the object of the law with- 
out the intervention of an inter- 
preter. No form for certifying the 
examination is prescribed. The na- 
ture of the officer's duty is such that 
neither the legislature nor an in- 
telligent lawyer would ever attempt 
to furnish a form that would meet 
all cases and answer the object in 
view, if the statute in fact contem- 
plated a certificate of the facts done, 
and explanations given, so full that 
the courts in after times can judge 
whether the requisitions of the act 
in this respect were complied with, 
as was held by a majority of the 
court in Meddock v. Williams, 12 
Ohio, 377. Upon such a construc- 
tion we should repeat what was well 
said by Judge Burnet, in Brown v. 
Farran, 3 Ohio, 140: If this is the 
true construction, it is not prob- 
able that a legal certificate of ac- 
knowledgment can be found or was 
ever made in this State/ The mag- 
istrate's certificate that he read the 



deed is not sufficient to answer the 
objects of the law under such a 
construction. Reading the deed 
may or may not have made the 
wife acquainted with the contents 
of it. If of German, Welsh, French, 
or any foreign extraction unac- 
quainted with the English language, 
reading of the deed to her would 
have been a mere farce without the 
aid of an interpreter. It would 
have been a fraud upon the woman, 
and a fraud committed against the 
spirit of the law. And again, how 
could anyone judge that in the case 
supposed, with the aid of an in- 
terpreter, the contents of the deed 
were made known, unless it ap- 
peared from the certificate that the 
interpreter was sworn, and what 
he did and said, and how he inter- 
preted into the foreign language the 
contents of an English deed of con- 
veyance. This view of the subject 
need not be dwelt upon in order to 
prove that the legislature contem- 
plated relying upon the official oath 
of the officer for his faithful per- 
formance of the portion of the 
statute which is directory to him, 
or to prove that they did not mean 
to require a full statement of the 
means by which he had made known 
to the feme covert the contents of 
a deed." 
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the certificate of the notary was conclusive as to the facts 
it stated. 5 

§ 538. Comments. — If an interpreter may not be em- 
ployed in a proper case, it perhaps would be impossible for a 
large number of persons to acknowledge the execution of any 
conveyance. If a foreigner in this country is unable to find 
an officer who understands his language, to say that his ac- 
knowledgment may not be taken by means of an interpreter is 
to say, in effect, that it cannot be taken at all. It may, however, 
be objected, that the statute should provide for an interpre- 
tation, and that as the law concerning acknowledgments is 
purely statutory, the omission, if it be such, to authorize the 
employment of an interpreter is in reality a negation of the 
power to take an acknowledgment in this mode. But we do 
not so view the law. The officer complies with the law when 
he uses the ordinary means of imparting information or ac- 
quiring knowledge. There can in reason be no more objec- 
tion to informing a person, unable to speak the language of 
the officer, of the contents of an instrument, by means of an 
interpreter, than there can be by writing the same on a piece 
of paper and reading it. There is, of course, the possibility 
that the interpreter may interpret falsely. But if he acts un- 
der oath, this possibility, unless there is evidence that he in 
fact fraudulently, misinterpreted, should, in the writer's opin- 
ion, be entitled to little weight. 

§ 539. Amendment of certificate — Decisions that such 
power exists. — Can an officer amend his certificate, when 
as written, it fails to state some essential fact? On this ques- 
tion there is a conflict of authority. In a case in Indiana, it 

5 De Arnaz v. Escandon, 59 Gal. approval. See, also. Waltee v. 

486. See, also, Banning v. Ban- Weaver, 57 Tex. 569; Herring v. 

ning, 80 Cal. 274, 8 Am. St. Rep. White, 6 Tex. Civ. App. 249. See 

37, where this case is cited with Cal. Civil Code, § 1201, 
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was held that the officer could at any time correct his certifi- 
cate of acknowledgment. In the case cited the acknowledg- 
ments were those of married women, and the certificates omit- 
ted to state that the acknowledgments were made out of the 
hearing of their husbands. The lower court decided that the 
officers who took the acknowledgments could not correct the 
certificates so as to insert the fact that they were examined 
without the hearing of their husbands. 6 But the supreme 
court considered this ruling erroneous, saying: "We think 
that the officers had the right, and indeed that it was their 
duty, to correct at any time any mistake in their certificates. 
Such a certificate is an act in pais, which may be altered at 
any time by the officer who made it. 7 The certificate does not 
depend for its validity upon its being made matter of record. 
A deed without such a certificate as the statute requires can- 
not be recorded. If the acknowledgments were really made 
by said married women without the hearing of their husbands, 
that fact might have been inserted in the certificates, at the 
trial, nunc pro tunc, by the officers who made them. The cer- 
tificates after such amendment, would have had the same ef- 
fect, as respects this cause, as if they had at first been proper- 
ly made." This case is still recognized as authority in Indiana, 
and in a later case in that State in which it was cited it was 
said, of a notary's certificate : "If in truth he had not stamped 
the certificate with his official seal, he still had the power to do 
it" 8 

§ 540. In Mississippi, a deed intended as a mortgage 
was properly executed by husband and wife, and acknowl- 
edged. The officer who took the acknowledgment failed at 
the time to sign the certificate of the wife's acknowledgment, 

« Jordan v. Corey, 2 Ind. 385, 52 8 Stott v. Harrison, 73 Ind. 17, 

Am. Dec. 516. ' 20. To the same effect see West- 

' Citing Elliott v. Peirsol, 1 Pet. hafer v. Patterson, 120 Ind. 459, 

328, 7 L. ed. 164. 22 N. E. 414, 16 Am. St. Rep. 414. 
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but the certificate was written out and appended to the deed. 
The deed was recorded, and ten months later the officer dis- 
covered the omission and informed the wife of the fact. She 
admitted that she had appeared before him and acknowledged 
the deed ten months before, and he then appended an addi- 
tional certificate to that effect. The 'court, speaking of the 
acknowledgment, and the officer's power to amend it, said: 
"The officer who takes it performs a judicial act in determin- 
ing whether it was acknowledged in the mode and manner 
required by law; and he is required, by his certificate, to au- 
thenticate the judicial conclusion to which he has arrived. 
This certificate he must sign; and if he fails to do so, the in- 
strument cannot be recorded, or, if recorded, will not con- 
stitute notice to third persons. But there is no requirement 
in the statute that the certificate shall be made, much less 
signed, in the presence of the woman. We apprehend that in 
practice it frequently, if not usually, happens that the certifi- 
cate is written out and signed after she has retired. If an 
hour elapses, or a day, is the instrument thereby avoided ? We 
think not. The judicial act has been performed when she has 
made, and the officer has received, her separate acknowledg- 
ment. The memorial of it, the making up of the record, so to 
speak, which follows afterward, is a ministerial or clerical 
act, and, where the rights of third persons have not intervened, 
may be done at any time while the officer remains in office." 9 

§ 541. In Missouri, another case of this class was de- 
cided, where it was held that an officer may amend his certif- 
icate voluntarily, or execute a proper certificate when he has 
made a defective one, if such action is warranted by facts 

9 Harmon v. Magee, 57 Miss. 410, v. Carver, 4 Lea (Term.), 375. And 

415, per Chalmers, J. See, under see, in Kentucky, Ralston v. Moore, 

Tennessee Code, Brinkley v. To- 87 Ky. 57L 
meny, 9 Baxt 275; Grotenkemper 
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which really exist; and that he may be compelled by mandamus 
to execute a proper certificate, in case of his refusal. 1 

§ 541a. In Texas, in a recent case, where a certificate 
of acknowledgment had been amended, but where the court 
held, on other grounds, that a deed purporting to convey a 
wife's separate property was inoperative as a conveyance, it 
said, however: "But in order to prevent any misconception 
which may arise from the opinion of the court of civil ap- 
peals upon that question, we will say, that if the point were 
before us, we are inclined to think that we should be con- 
strained to hold that the officer, while in office, had power to 
amend his certificate. There has been no decision in our court 
upon the question, but the previous intimations of the court 
are in favor of that view. 8 It must, however, be conceded, as 
we think, that the weight of authority elsewhere supports the 
opinion of the court of civil appeals." 8 

§ 541b. In Delaware and Iowa. — In Delaware, there 
was an omission from the certificate of acknowledgment, 
which the notary remedied after the instrument had been de- 
livered to the recorder, but which had been returned to the 



iWannall v. Ketn, 51 Mo. 151. 
But see Gilbraith v. Gallivan, 78 
Mo. 452. Where the requirement is 
that the deed of a sheriff shall be 
acknowledged in open court, and 
that the acknowledgment shall be 
indorsed on the deed by the clerk, 
it is held that this acknowledgment 
cannot be indorsed upon the deed 
by the clerk of another court who 
has succeeded to the records of the 
former court: Allen v. King, 35 
Mo. 216. See Griffith v. Ventress, 
91 Ala. 366, 11 L.R.A. 193, 24 Am. 
St Rep. 918, where Wannall v. 
Kem, 51 Mo. 151, is criticised, and 



the court say that the language of 
the court has been declared to be 
obiter dictum by later authorities 
in the same State. See, also, First 
National Bank v. Hughes, 10 Mo. 
App. 7, holding that a notary can 
place upon the conveyance another 
certificate for the purpose of curing 
a defect in the former one. 

2 Citing McKellar v. Peck, 39 
Tex. 381; Peck v. McKellar, 33 
Tex. 234. 

» Stone v. Sledge, 87 Tex. 49, 
47 Am. St Rep. 65, per Gaines, A. 
J- 
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notary on account of the omission. The court held that the 
certificate of acknowledgment thus amended was valid. 4 In 
Iowa, a notary attached a new certificate at a later date where 
the former one was defective, and the later certificate was 
held to be valid, on the ground that the officer had power to 
amend the certificate at any time during his continuance in 
office. 5 It was urged that a deed should not be received in 
evidence, because a second certificate of acknowledgment 
(made to cure the first) was attached, and it was contended 
that when the notary acted once his power over the certificate 
was at an end. But the court answered, "We think, however, 
that while the notary continued in office it was competent for 
him to amend his certificate, provided the amendment is in 
accordance with the facts. The certificate of acknowledgment 
as amended, was, we think, sufficient to authorize the admis- 
sion of the deed in evidence without further proof of its exe- 
cution." 6 

§ 541c. In Colorado and Michigan. — It is not, it is held 
in Colorado, a valid objection to the admission of a deed in evi- 
dence, that there had been a change in the date of the certifi- 
cate of acknowledgment, made with the consent of the parties, 
so as to make it conformable to the date of delivery. 7 In 
Michigan, where a deed was executed in New York, but no 



4 Hanson v. Cochran, 9 Houst. 
(Del.) 184, 31 Atl. 880. On this 
point the court said : "With respect 
to the first point in objection, it 
seems sufficient to say that it was 
entirely competent for the notary 
to perfect his certificate of the ac- 
knowledgment by making it comply 
with the requirements of the stat- 
ute. As no suggestion was made to 
impugn the act of the notary in 
making the alteration, we must sup- 
pose that the act was done bona 
fide, and that he had personal 



knowledge of the mortgagor. 
There can be no question of the 
right of an officer to supply any 
clerical omission made by him, 
where there is no mala fides" 

fi Chicago B. & Q. R. Co. v. Lewis, 
53 Iowa, 101, 4 N. W. 842. 

6 Chicago B. & Q. R. Co. v. Lewis, 
supra. 

7 Miller v. Williams, 27 Colo. 
34, 59 Pac. 740. 

8 Healey v. Worth, 35 Mich. 166. 
But see Donahue v. Klassner, 22 
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certificate of acknowledgment was attached, it was held that 
a proper certificate of authentication made and attached sev- 
eral years subsequently, cured the defect. 8 

§ 541d. In Tennessee. — In Tennessee the statute pro- 
vides: "If a clerk omit any words in the certificate of privy 
examination made by him taken of a married woman touch- 
ing the execution of any deed or other instrument by her exe- 
cuted, he may, at any time, on application of either of the par- 
ties interested, correct such error, mistake or omission, mak- 
ing oath in open court to the truth of such correction." 9 It 
was held in this state, that the correction of the certificate of 
privy examination of a married woman, not made in open 
court but before a county judge, upon the oath of the officer 
who took the original acknowledgment, was not authorized 
by this statute. 1 Intervening rights, however, are not affect- 
ed by the correction of a certificate under this statute. 8 Such 
a correction, in this State, may under this statute be made by 
the clerk after his term of office has expired. 8 

§ 542. Decisions that such power does not exist. — But 

the decisions referred to in the preceding sections are not 
generally accepted as authority. In a case in California, the 



Mich. 252, where it was held that 
a deed is not entitled to record 
where a certificate was made in 
1855 by a clerk not purporting to 
be a clerk of record to an acknowl- 
edgment taken several years later. 
It is said that while it is not neces- 
sary that the certificate of the sep- 
arate examination of a married 
woman should be written either si- 
multaneously with or immediately 
succeeding the examination, the 
better practice would be before fil- 
ing the deed to indorse the certifi- 



cate fully upon it: Prewitt v. 
Graves, 5 J. J. Marsh, 114. 

• Code, § 2082; M. & V., Sec 
2896; Shannon, § 3759. 

1 Madden v. Mason, 106 Tenn. 
194, 61 S. W. 54. 

2 Harrison v. Wade, 3 Coldw. 
(Tenn.) 505. 

8 Grotenkemper v. Carver, 4 Lea, 
375. A notary public is included 
within the meaning of the statute: 
Brinkley v. Tomeny, 9 Baxt. 275. 
See, also, Stroud v. McDaniel, 12 
Lea, 617; Garth v. Fort, 15 Lea, 
683. 
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court said it deemed it unnecessary to criticise the case of 
Jordan v. Corey, 4 as it thought it wholly unsupported by au- 
thority. 5 Mr. Justice Baldwin, in delivering the opinion of 
the court, thus forcibly presented the question: "It is con- 
tended, however, that this certificate may, when completed 
and recorded, and after it has left the hands of the officer, be 
altered or amended, or an entirely new certificate be made, 
and this we presume— for we see no limitation to the princi- 
ple — at any distance of time, at least, so long as he continues 
in office. The statute seems to contemplate but one certificate. 
It speaks of but one. That certificate is evidence for certain 
purposes; but what would be the effect if several certificates 
were allowed, some qualifying or contradicting the rest, might 
not be so easy to determine. If two could be given, why not 
a dozen? If within six months, why not within six years? 
If the certificate amendatory of the former, why not in con- 
tradiction of it, denying all acknowledgment of the deed? If 
in respect to one class of deeds, why not to all? And what 
would this lead to but the putting all land titles in the power 
of unscrupulous notaries, or leaving them to the mercies of 
their memories? These certainly are serious questions. We 
should have some very strong reasons or weighty authorities 
to sustain a proposition out of which such results may grow. 
We have been furnished with only two cases which seem to 
approach the principle contended for by the appellants. This, 
itself, is no inconsiderable argument against the pretension. 
Very many controversies have grown out of the alleged de- 
fective acknowledgments, and most of these have been, per- 
haps, in consequence of misprision or fault of the notaries or 
other officers certifying. Some of these have been hard cases 
upon purchasers. The rights of the wife have often, indeed, 



«2 Ind. 385, 52 Am. Dec 516. 

6 Bours v. Zachariah, 11 Cal. 281, 
298, 70 Am. Dec. 779. In Griffith 
v. Ventress, 91 Ala. 366, 11 L.R.A. 



193, 24 Am. St Rep. 918, the court 
say that Bours v. Zachariah, supra, 
is directly in point, and adopt its 
reasoning. 
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in most of the cases, been recognized and maintained. If the 
sense of the profession and the bench had not been decidedly 
against the power of the officer to amend the certificate, it is 
very strange that the attempt had not been made to amend it ; 
especially as will be shown hereafter, as it has been frequent- 
ly attempted to prove the facts omitted by parol ; and that, too, 
by the evidence of the notary. By how much speedier a pro- 
cess could all this have been effected, if a notary's certificate 
could at once have been amended, or a new one made out. The 
ground upon which the power in question is rested, is that the 
certificate of a notary is an act in pais, which he may exercise 
by virtue of his office, and at any time while in office; and 
that the amending of his acts is in pursuance of the same gen- 
eral authority which enables him to do them. But we think 
this is not correct. A notary derives his power from the stat- 
ute over these subjects. The special duty and authority of 
taking and certifying acknowledgments is given him. But he 
acts as an officer with a special authority for each particular 
case. He is, in other words, acting as under a special com- 
mission for that case, clothed with a limited statutory power. 
He is to take the acknowledgment and certify it as parts of 
the same transaction. After taking the acknowledgment and 
making and delivering the return, his functions cease, and he 
is discharged from all further authority. He has exhausted 
his whole power over the subject, as much as a special com- 
missioner, created for a particular purpose after the adjourn- 
ment, or a court after the lapse of the term. If we were to 
look to analogies, we see nothing which upholds this preten- 
sion. If, as in some of the States, particular officers clothed 
with authority to take depositions return them to court, it 
would scarcely be contended that they had the power, months 
afterward, to amend them, or to make return of new facts not 
appearing on the return, when they closed the commission; 
nor could any other officer, except by virtue of some statutory 
power, after he had made return of his proceedings; nor of- 
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ficers charged with special inquisitions." This is settled law 
in California. In a later case where the principle was af- 
firmed, and this case cited, Mr. Justice McKee observed : "In 
taking the acknowledgment the officer acts judicially; and if 
he blunders in certifying to an acknowledgment duly made, 
or makes a defective or false certificate, he cannot alter or 
amend it, because after taking the acknowledgment and de- 
livering the return, his functions cease and he is discharged 
from all further authority." 6 But if the execution of the 



fiWedel v. Herman, 59 Cal. 507, 
514. See, also, Durfee v. Garvey, 
65 Cal. 406. In Elwood v. Klock, 
13 Barb. 50, the court, per Allen, 
J., after referring to the various 
acts concerning the acknowledg- 
ment of deeds by married women, 
said : "In each of the acts referred 
to, the certificate of the officer that 
the acknowledgment of the execu- 
tion of the conveyance was made 
upon a private examination of the 
wife apart from her husband, was 
made essential to the operation of 
the deed. Without this certificate 
no estate of a feme covert could 
pass by deed. The law required 
not only the private examination, 
but it also required the certificate 
of the fact to be made at the time, 
and as a part of the transaction, 
and the fact could not under these 
statutes be made to appear except 
by the certificate. The certificate 
took the place of the record of the 
examination in open court, and per- 
formed the same office: See El- 
liott v. Peirsol, 1 Peters, 328, 7 
L. ed. 164. In the revision of the 
Laws of 1830, the same provision 
was substantially re-enacted. The 
language employed is slightly dif- 
ferent, and the provision in relation 



to a certificate is placed in a sec- 
tion by itself. It is provided: (1) 
That no estate of a married woman 
shall pass by any conveyance not 
acknowledged as required by the 
act; and (2) that the officer who 
shall take such acknowledgment 
shall indorse a certificate thereof, 
signed by himself on the convey- 
ance, and in such certificate shall 
set forth the matters therein before 
required to be done : 1 Rev. Stats. 
758, §§ 10, 15. The statute still 
looks to the certificate as containing 
the evidence that its requirements 
have been complied with to enable 
the deed to become operative. The 
execution of a deed by one not un- 
der disabilities may be operative to 
pass an estate without an acknowl- 
edgment, and the execution may be 
proved by any competent evidence. 
Not so of a deed of a feme covert. 
No estate passes except the con- 
veyance is acknowledged as re- 
quired by law. The disabilities of 
the wife are only removed by a 
strict compliance with the statute. 
As no deed can be recorded except 
upon a proper certificate of ac- 
knowledgment, a deed of a feme 
covert cannot take effect for any 
purpose except upon a like certifi- 
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deed is established by evidence and no question arises of ac- 
tual or constructive notice, the deed is operative as between 
the parties irrespective of its acknowledgment. Its admission, 
in evidence, in an action in ejectment cannot be denied be- 
cause the certificate of the notary taking the acknowledgment, 
was not made until after the expiration of two years from the 
time of the acknowledgment. 7 

§ 543. In Illinois a mistake in a certificate of acknowl- 
edgment can be corrected only by the parties reacknowledg- 
ing the deed. The officer cannot himself alter or amend his 
certificate. 8 In that case it was contended that a subsequent 
certificate of the acknowledgment of a married woman, writ- 



cate. A deed cannot be recorded 
upon parol proof of its proper ac- 
knowledgment; neither can the es- 
tate of a married woman pass by 
parol evidence of the acknowledg- 
ment of the execution. If the ac- 
knowledgment can be established 
by the examination of the officer 
as a witness, years after the trans- 
action, it may be established by the 
testimony of any other credible wit- 
ness who may have knowledge of 
it, and perhaps by the admission 
of the wife herself to a third per- 
son that the requirements of the 
statute had been complied with; 
thus substituting parol evidence, or 
a verbal admission, for the solemn 
and formal written evidence re- 
quired by statute. There is no evi- 
dence that the revisers or the leg- 
islature designed to change the ef- 
fect of the former statutes upon 
this subject. The change in the 
language does not necessarily imply 
a change in the statutes revised: 
Croswell v. Crane, 7 Barb. 191, 
and cases cited at page 195. I think 
Deeds. Vol. 1.— 64. 



that a conveyance of a married 
woman can only become operative 
upon her private examination before 
a proper officer, duly certified by 
him, and that it cannot be estab- 
lished by parol: See 2 Cowen & 
Hill's Notes (1st ed.), 1247, n. 
874. A deed duly acknowledged 
may be read in evidence upon the 
certificate of the acknowledgment, 
without further evidence of its exe- 
cution; but I apprehend that if the 
certificate omitted to state some es- 
sential fact — as, for instance, that 
the officer knew the grantor, or the 
subscribing witness, if the execution 
was proved by him- — it could not be 
helped out by evidence of the fact 
omitted, so as to entitle the deed to 
be read in virtue of the certificate 
thus fortified. The acknowledg- 
ment is a nullity unless properly 
certified." 

* Grant v. Oliver, 91 Cal. 158, 27 
Pac. 596, 861. 

SMerritt v. Yates, 71 111. 639, 
22 Am. Rep. 12a 
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ten by the officer some years after the making of the first, 
cured the defective certificate, even if there was no reacknowl- 
edgment of the deed. But the court responded: "We have 
been referred to no precedent for such action, and we would 
confidently expect that none could be found. Anciently, such 
acknowledgments could only be taken in open court, and en- 
tered on the records of the court in proceedings tedious, ex- 
pensive, and encumbered with much form. It was at that 
time regarded of too much moment to be left to the loose and 
uncertain action of unskillful persons, and the title to property 
held by married women was guarded with such care as only 
to permit it to be divested by the judgment of a court of rec- 
ord. Justices of the peace and the other enumerated officers 
have, however, under our laws, been intrusted with the power 
to take and certify such acknowledgments, and when in con- 
formity with the statute, the act is clothed with the same force 
and effect that was anciently produced by a court of record. 
It is said that courts of record permit amendments to their rec- 
ords, sheriffs to amend their returns, and compel officers by 
mandamus to perform legal duties. There is no rule more 
rigidly enforced than that the opposite party must have notice 
in all cases of amendments of records in matters of substance, 
and the amendment here is of the very essence of the convey- 
ance itself. And it is true that the court in a proper case, and 
on notice to the opposite party, will permit the sheriff to amend 
his return. 9 But we are aware of no statute or common-law 
practice which authorizes or in any manner sanctions the right 
of justices of the peace to amend their records after they once 
have been made. To allow a justice to make alterations and 
changes in his records at will, and according to his whim, 
would be fraught with evil and wrong that would be oppres- 
sive. Such a power has not been intrusted to the higher courts, 
and cannot be exercised by these inferior jurisdictions. The 
case supposed of compelling a justice of the peace who refuses 



• Citing O'Conner v. Wilson, 57 111. 226. 
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to make any certificate by mandamus is not parallel with this 
case. Here, the justice of the peace, at the time, granted his 
certificate, and it imports verity. We do not concede that the 
Circuit Court has power to compel a justice of the peace, by 
mandamus, to correct a judgment when entered, by mistake, 
for too large or too small a sum, or to correct a certificate of 
acknowledgment in which a mistake has occurred. Such a 
process cannot be used to correct judgments of inferior courts, 
and the acknowledgment and certificate take the place of the 
judgment of former times, and import verity, and cannot be 
contradicted any more than can a judgment. It may be, that 
the carelessness of the justice has produced hardship and 
wrong, but that is not a ground for violating rules that have 
governed the purchase and sale of real estate from the or- 
ganization of our State. The defendant must be left to his 
action against the justice, or on the covenants in the deed, or 
any other remedy he may have in law or in equity." 1 

§ 544. In Virginia, a suit was brought by a widow to 
have her dower assigned to her in certain lands conveyed in 
a previous deed, but the certificate of acknowledgment of 
which, so far as it related to her, was defective. One of the 
defendants filed an answer in which it was alleged that she 
had really made a perfect acknowledgment, but that the cer- 
tificate, through accident and mistake, did not set out the true 
facts. The answer was rejected because it was sought to 
prove by parol testimony what could only be proved by the 



1 Merritt v. Yates, supra, per 
Walker, J. And to the same effect, 
see Enterprise Transit Co. v. 
Sheedy, 103 Pa. St. 492, 49 Am. 
Rep. 130; Griffith v. Ventress, 91 
Ala. 366, 11 L.R.A. 193, 24 Am. St. 
Rep. 918; Cox v. Holcomh, 87 Ala. 
589, 13 Am. St Rep. 79; Sharpe 
v. Orme, 61 Ala. 263; Scott v. Sim- 
mons, 70 Ala. 357; Rogers v. Ad- 



ams, 6 Ala. 600; Miller v. Marx, 
55 Ala. 338; Cahall v. Citizens' 
Mut. Building etc. Assn., 61 Ala. 
232; Cressona etc. Assn. v. Sow- 
ers, 134 Pa. St 354; Manufactur- 
ers N. Y. Co. v. Douglass, 130 Pa. 
St. 283; First Nat. Bank v. Paul, 
75 Va. 594, 40 Am. Rep. 740; Stone 
v. Sledge, 87 Tex. 49, 47 Am. St 
Rep. 65. 
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record. The defendant then offered to file an answer, in 
which it was stated that since the filing of the former answer, 
application had been made to the clerk who took the ac- 
knowledgment to make a full record of his action, which he 
did of the date of the former certificate, and that the deed 
with the subsequent certificate had again been recorded. But 
the court rejected the answer, holding that the certificate could 
not be amended, and that the amended certificate was not an 
official act. 2 

§ 544a. In Kentucky where the deed of a married 
woman was concerned, it was held that after a person has 
ceased to be clerk, he has no power, lawfully to sign his name 
officially to a certificate on the deed book, and that if the clerk's 
certificate of acknowledgment to such a deed already record- 
ed, was not signed by him, until after the expiration of his 
tenure of office, it did not give evidence of the acknowledg- 
ment of the deed, and did not render the deed effective. 8 

§ 544b. In North Carolina. — In North Carolina, a deed 
purporting to have been executed by husband and wife, was 
offered in evidence as color of title. The certificate of ac- 
knowledgment was defective and its reception in evidence was 
objected to on this ground. During the recess of the court, 
the officer, who took the acknowledgment, attached to the 
deed, a proper certificate and dated it the date of the origi- 
nal certificate. He also attached, at the same time, to the deed 
an affidavit stating that at the time the certificate of acknowl- 
edgment bore date, he was a justice of the peace, and that the 
husband and wife duly acknowledged the deed before him on 
that day, and that he took, in proper manner, the privy ex- 
amination of the wife. Upon this last certificate, the deed, 

2 First National Bank of Har- McMullen v. Eagan, 21 W. Va. 
risonburg v. Paul, 75 Va. 594, 233. 

600, 40 Am. Rep. 740. See, also, » Fitzgerald v. Milliken, 83 Ky. 71. 
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during the recess of the court, was registered, and was again 
offered in evidence upon the resumption of the trial, and was 
admitted against the objection of the defendant. The Su- 
preme Court, on appeal, stated that it did not find anywhere 
in the record that an attempt had been made by the plaintiff 
to prove the execution of the deed as a common-law deed for 
the purpose of color, and therefore, the right to introduce the 
deed at all was dependent upon the sufficiency of the certifi- 
cate of acknowledgment. On this point, the court decided that 
an officer, whose term had expired, could not attach a new 
certificate to the probate of a deed. 4 

§ 544c. In Alabama. — In a case in Alabama an ex- 
pression may be found that during his continuance in office 
an officer may voluntarily correct his certificate or execute 
a new one, if the facts warrant it. 5 But this has, in later 
cases, been disapproved and declared to be an incorrect state- 
ment of the law. The Supreme Court of that State, ob- 
served that the principles governing acknowledgments, pre- 
venting their amendment might work a hardship in some cases. 
"But," continued the court, "they afford a much safer protec- 
tion to titles than to leave such important interests to the vol- 
untary action and uncertain memory of the officers authorized 
by statute to take acknowledgments and make the certificates. 
If he can add to a certificate, why not subtract from it? If 
he can make a new certificate four years after the deed has 
been delivered and recorded, why not twenty years after, and 
perhaps after parties and witnesses have died? If courts of 
law and equity are powerless to inquire into and determine 
the correctness of these certificates, and change them in ac- 
cordance with the real facts, it is difficult to perceive why 
such power "should vest with the officer who made them. We 

4 Cook v. Pittman, 144 N. C 530, 6 Cox v. Holcomb, 87 Ala. 589, 
57 S. E. 219, 119 Am. St Rep. 6 South. 309, 13 Am, St Rep. 79. 
985. 
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hold that the second certificate was made without legal au- 
thority, and is invalid." 6 In other cases the court announced 
the same rule, holding that after a completed execution of 
the deed by a delivery to the grantee, the officer had no pow- 
er to alter or add to the certificate without a reacknowledg- 
ment by the parties. 7 It was decided in that state that an of- 
ficer, who has witnessed the signature to a conveyance and 
its delivery to the grantee, is powerless to make or attach 
a certificate to the instrument of its execution on a privy ex- 
amination of a married woman, who was one of the parties, 
unless she is examined again for the purpose of securing her 
acknowledgment. 8 

§ 544d. In Florida. — In Florida the rule is announced 
that the authority of an officer ceases when he has taken and 
made his certificate which has been delivered to the grantee 
and accepted by him. He is without power, in such a case 
to change the certificate or to execute another for the pur- 
pose of attaching it to the deed, unless there has been a new 
acknowledgment or some act of equivalent import. 9 In the 
case just cited the officer's certificate in question was made 
nearly nineteen months after the execution, delivery and rec- 



6 Griffith v. Ventress, 91 Ala. 366, 
11 L.R.A. 193, 24 Am. St Rep. 
918, 8 South. 312, per Mr. Justice 
Coleman. 

* Hodges v. Winston, 95 Ala, 514, 
11 South. 200, 36 Am. St. Rep. 211. 

« Alford v. Doe, 156 Ala. 438, 22 
L.R.A.(N.S.) 216, 47 South, 230. 
Mr. Justice Dowdell, who delivered 
the opinion of the court said: "It 
is illogical to say that the officer 
who has had the parties before him 
and examined them for the pur- 
pose of taking their acknowledg- 
ment, and made a certificate which 
is defective, cannot, without re- 



calling the parties before him, cor- 
rect the defective certificate or make 
a new one, as was decided in the 
cases cited above, and yet where he 
has made no certificate at all, may, 
without recalling the parties, make 
and attach his certificate after the 
deed has been delivered. We are 
unable to see any merit in such a 
suggestion." Chief Justice Tyson 
and Justice Simpson dissented. 
See, also, Carlisle v. Carlisle, 78 
Ala. 542. 

9 Durham v. Stephenson, 41 Fla. 
112, 25 South, 284, citing § 542 et 
seq. of the text. 



CHAP. XIX.] ACKNOWLEDGMENT OF DEEDS. 



1015 



ord of the instrument, although he had, at the time of its 
execution, given a certificate of acknowledgment, which had 
been accepted by the grantee, as a part of the instrument and 
recorded with it. "We are referred to several cases from 
Indiana, Mississippi and Missouri/' said Mr. Justice Carter 
in speaking for the court, "which, it is claimed, sustain the 
proposition that an acknowledgment is a matter in pais, and 
the officer's certificate the evidence thereof, and that the certifi- 
cate may be amended by the officer at any time while he re- 
mains in office so as to speak the truth. We hold that, upon 
principle, when an officer has taken an acknowledgment, and 
made his certificate thereof, which has been delivered to and 
accepted by the grantee as the evidence of such acknowledg- 
ment, his power over the subject matter ceases; and he can- 
not subsequently amend his certificate, or make a new one, in 
the absence of a reacknowledgment, or what is equivalent 
thereto, on the part of the grantor." 1 

§ 545. In the Supreme Court of the United States it 
was said relative to the power of an officer to amend the cer- 
tificate of acknowledgment of a married woman: "Had the 
clerk authority to alter the record of his certificate of the ac- 
knowledgment of the deed at any time after the record of 
the deed was made? We are of opinion he had not. We 
are of opinion he acted ministerially, and not judicially, in 
the matter. Until his certificate of the acknowledgment of 
Elliott and wife was recorded, it was in its nature but an act 
in pais, and alterable at the pleasure of the officer. But the 
authority of the clerk to make and record a certificate of the 



1 Durham v. Stephenson, supra. 
The court added: "The following 
authorities sustain this view, and 
the opposing decisions we think are 
unsound : 1 Devlin, Deeds, § 542 
et seq.; Bours v. Zachariah, 11 Cal. 
281; Griffith v. Ventress, 91 Ala. 



368, 11 L.R.A. 193, 8 South, 312; 
Transit Co. v. Sheedy, 103 Pa. St. 
492; McMullan v. Eagan, 21 W. 
Va. 233; Elliott v. Peirsol, 1 Pet. 
7 L. ed. 16; Merritt v. Yates, 71 
I1L 636." 
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acknowledgment of the deed was functus officio, as soon as 
the record was made. By the exertion of his authority, the 
authority itself became exhausted. The act had become mat- 
ter of record, fixed, permanent, and unalterable; and the re- 
maining powers and duties of the clerk were only to keep 
and preserve the record safely. If the clerk may, after a^deed 
together with the acknowledgment or probate thereof have 
been committed to record, under color of amendment, add 
anything to the record of the acknowledgment, we can see no 
just reason why he may not also subtract from it. The doc- 
trine that a clerk may, at any time, without limitation, alter 
the record of the acknowledgment of a deed made in his of- 
fice, would be, in practice, of very dangerous consequence to 
the land titles of the country, and cannot receive the sanc- 
tion of this court." 8 

§ 546. Comments. — We have presented the principal 
decisions on either side of this question at considerable length, 
because the question is one of importance. In most of the 
cases, the question has been raised in relation to the certifi- 
cates of married women, but the rule must affect and govern 
all acknowledgments. As the acknowledgment of a married 
woman is a part of the deed, one of the acts essential to the 
validity and operation of her conveyance, a defect in the cer- 
tificate of acknowledgment is a defect in the deed itself. 
Hence, in the case of an acknowledgment of a married wom- 
an, the right to amend a defective certificate is the right to 
amend the deed. To say that such a power exists in the offi- 
cer who took the acknowledgment, is to say that he possesses 
the power of giving efficacy to the inoperative act of a mar- 
ried woman, without her consent. It must be obvious, there- 
fore, that, at least so far as the certificate of acknowledgment 
of a married woman is concerned, a defective certificate can- 
not be amended. The same rule, we conceive, must apply to 

2 Elliott v. Peirsol, 1 Peters, 328, 341, 7 L. ed. 164, 170. 
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the acknowledgments of persons sui juris. Between the par- 
ties the deed is valid and effectual with a defective acknowl- 
edgment or with none at all. But if the certificate of acknowl- 
edgment does not substantially comply with the statute, the 
deed when recorded does not impart notice, and cannot, with- 
out proof of its execution, be introduced in evidence. It cer- 
tainly would be a dangerous practice to allow the certificate 
of acknowledgment to be amended by inserting some essen- 
tial statement that had been omitted, so as to convert a defec- 
tive and ineffectual certificate of acknowledgment into a valid 
and operative one. If such a power exists, the rights of third 
persons acquired before the amendment might be seriously af- 
fected. Besides, as was observed in one case, the right to 
add a statement to the certificate carries with it the right to 
detract from it, to strike out some material statement essen- 
tial to its validity. For if the right to amend exists at all, 
the officer must have the unqualified power of determining in 
what particulars the certificate requires alteration or correc- 
tion. In the opinion of the writer, therefore, the safest and 
soundest rule is that after the certificate has left the officer's 
hands, he possesses no power, without a new acknowledgment, 
to amend or alter his certificate. As long as the instrument 
remains in his hands he can write a dozen certificates if he 
desires, and correct them in any manner that he pleases, but 
after he has given a certificate, and the papers have passed 
out of his hands, his power over them ceases. This is a rea- 
sonable rule, for in all cases a new acknowledgment can be 
made if the grantor himself desires to correct a defective cer- 
tificate, and if he does not desire to do so, the officer should 
not be given the right of his own volition to effect the result. 
There is one consideration that does not seem to have been 
noticed, and that is this : Suppose there has been no new ac- 
knowledgment, but the officer has corrected the certifi- 
cate with the grantor's consent — has, for instance, informed 
him of the fact, and the grantor assented to it. It might be 
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said in a case of this kind, it seems to us, if the rights of 
others had intervened, that the grantor would be estopped from 
attacking the certificate for the reason that it would not have 
been amended, save for his consent. 8 

§ 547. Proof by subscribing witness. — It is generally 
provided that the execution of an instrument may be proven 
by the oath of a subscribing witness. The certificate should 
state that the witness was present at the time at which the 
deed was executed. 4 Where a deed is attested by two wit- 
nesses, an affidavit stating that the witness saw the grantor 
sign, seal, and deliver the deed at the time and for the pur- 
poses therein mentioned, that he saw the other sign as a wit- 
ness, and that he also signed as a witness, each in the presence 
of the other, is sufficient proof of its execution. 5 But an affi- 
davit that the witness saw the grantor "assign" the deed, mean- 
ing, of course, sign, is not sufficient, as it is silent on the ques- 
tion of delivery. 6 Generally the subscribing witness must be 
personally known to the officer taking the acknowledgment 
to be the person whose name is subscribed as a witness, or it 
must be proven that he is such by the oath of some credible 
witness. 7 But in some cases it is held that it is not necessary 
for the certificate to state either of these facts, but that it will 
be presumed that the officer taking the acknowledgment had 
satisfactory evidence of the identity of the person purporting 
to be the subscribing witness. 8 A certificate stating that the 



8 In accordance with the views 
above stated, it was held that 
an officer who has made a 
defective certificate of a mar- 
ried woman's acknowledgment to 
a deed cannot correct the de- 
fect afler the expiration of his 
term, although he still holds the of- 
fice by virtue of a re-election : 
Griffith v. Ventress, 91 Ala. 366, 
11 L.R.A. 193, 24 Am. St. Rep. 91& 



4 Norman v. Wells, 17 Wend. 136. 
8 Green v. Glass, 29 Ga. 246. 
8 Doe v. Lewis, 29 Ga. 45. 

7 See Cal. Civil Code, § 1196. 

8 See Jackson v. Harrow, 11 
Johns. 434; Kellogg v. Vickory, 1 
Wend. 406; Johnson v. Prewitt, 32 
Mo. 553; Jackson v. Phillips, 9 
Cowen, 94. 
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witness "testified that he saw the within grantor sign the 
same," but which fails to show that the witness stated that he 
knew the person who executed the deed, is not sufficient. 9 

§ 547a. Statutes curing defective acknowledgments. — 

Where there is no provision in a State constitution prohibit- 
ing such legislation, defective acknowledgments of deeds may 
be cured by statute. "The legislature has power to pass, re- 
peal, or modify registration laws from time to time. Over 
the subject of registration it has complete control, and the ex- 
ercise of its power cannot be deemed an interference with 
vested rights." 1 Under such a statute, when questions of 
priority arise, a deed is to be considered as having been origin- 
ally properly acknowledged and recorded. 2 A curative act 
may apply to the acknowledgment of deeds involved in suits 
which are pending at the time of the passage of the act, as 
there can be no vested right in a rule of evidence. 8 A law is 
not rendered special because it contains a provision that it 
shall not apply to pending suits. 4 Where a curative statute 
provided that it should "not apply to suits now pending," the 
court held that it would apply to a second action of ejectment, 
brought under a rule, by a party who had failed in a former 
action of ejectment, which, however, not been determined 



9 Jackson v. Osbom, 2 Wend. 
555, 20 Am. Dec 649. And see 
Gillett v. Stanley, 1 Hill, 121. See 
as to a sufficient compliance with 
the North Carolina statute, Starke 
v. Etheridge, 71 N. C. 243. A cer- 
tificate stating that a person ap- 
peared and swore that he was well 
acquainted with the handwriting of 
the subscribing witnesses "having 
frequently seen each" of them, and 
that one of them was dead, and 
the other had been a nonresident of 
the State for many years, is fatally 
defective, because it does not state 



that the signatures are in the hand- 
writing of the witnesses: Ander- 
son v. Logan, 99 N. C 474, 6 S. E. 
Rep. 704. 

1 Tatom v. White, 95 N. C 459. 

2 East v. Pugh, 71 Iowa, 162, 32 
N. W. 309. 

*Reid v. Hart, 45 Ark. 41; John- 
son v. Richardson, 44 Ark. 365. 
See, also, Haney v. Gartin, 51 Tex. 
Civ. App. 577, 113 S. W. 166. 

*New York & O. Land Co. v. 
Weidner, 169 Pa. St 359, 32 AtL 
557. 
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at the time of the passage of the act. 5 If a statute declares 
that it shall not affect pending suits, it may still apply to a 
suit to quiet title and to restrain the prosecution of a suit in 
ejectment, although the ejectment suit was commenced before 
the passage of the statute. 8 As the object of curative statutes 
of this nature is to validate conveyances which are actually 
recorded, but the acknowledgments of which are defective, 
and not to change the law as it exists, the general rule is that 
such statutes operate only on acknowledgments taken before 
their passage, and not on those subsequently taken. 7 

§ 547b. What defects within purview of statute. — In a 

case in which an acknowledgment was taken by an officer not 
authorized to take acknowledgments, but where the defect 
was cured by the statute, the court said that such statute re- 
moved whatever defects there were in the acknowledgment 
and that "the deed was after such act, as good and valid to 
carry out the intent of the parties to it as though the acknowl- 
edgment had been properly taken in the first instance." 8 But 
while such a statute will legalize defects in the certificate of 
acknowledgment it will not validate defects in the deed itself, 
as for instance, where it is not signed by the grantor. "It is 
certainly essential," sai(Tthe court, "that a conveyance of real 
estate should be signed by the grantor. If it is not, it cannot 
be enforced between the parties, but is void under the statute 
of frauds." 9 Statutes of this character relate only to the 



6 New York & O. Land Co. v. 
Weidner, 169 Pa. St. 359, 32 Atl. 
557. 

8 Gratz v. Land etc. Improvement 
Co., 40 L.R.A. 393, 82 Fed. 381, 53 
U. S. App. 499, 27 C C. A. 305. 

7 Jones v. Berkshire, 15 iowa, 
248, 83 Am. Dec. 412; Reynolds v. 
Kingsbury, 15 Iowa, 238; Bishop v. 
Schneider, 46 Mo. 472, 2 Am. Rep. 
533; Pitts v. Seavey, 88 Iowa, 336; 



Davis v Ruggles, 2 Rinn, Wis. 477. 

* Bryan v. Bryan, 62 Ark. 79, 34 
S. W. 260. See, also, Cupp v. 
Welch, 50 Ark. 294, 7 S. W. 139; 
Green v. Abraham, 43 Ark. 420; 
Apel v. Kelsey, 47 Ark. 413, 2 S. 
W. 102; Johnson v. Richardson, 44 
Ark. 365. 

8 Greenwood v. Jenswold, 69 
Iowa, 53, 28 N. W. 433. 
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ceremony of the execution of a deed, and if the deed is not 
defective in execution or acknowledgment there is nothing 
for the curative act to operate upon. 1 If a statute makes an 
acknowledgment an indispensable requisite of a tax deed, a 
material defect in the acknowledgment sufficient to invalidate 
it, is not remedied by a curative statute. 2 While statutes have 
frequently been passed with the object of curing defects in 
acknowledgments taken outside of the State, caused by the 
absence of a seal or by the fact that the officers acting had no 
authority, or by other irregularities, 3 yet it must be borne in 
mine! that such statutes have effect only in the State in which 
they are passed, as no state can legislate for another, and the 
title to land is governed by the law of the place in which the 
land is found. A curative act which has been enacted in the 
State in which the acknowledgment was taken, will not have 
the effect of validating certificates of acknowledgment to deeds 
in another state in which the land affected is situated. 4 An 



iBowden v. Bland, 53 Ark. 53, 
13 S. W. 420, 22 Am. St. Rep. 179. 

2 Goody Koontz v. Olsen, 54 
Iowa, 174, 6 N. W. 263. 

2 Cole v. Wright, 70 Ind. 179; 
Carson v. Thompson, 10 Walsh. 295, 
38 Pac. 1116; Stevens v. Martin, 18 
Pa. St. 101 ; Baker v. Westcott, 73 
Tex. 129, 11 S. W. 157; Fogg v. 
Holcomb, 64 Iowa, 621, 21 N. W. 
Ill; Bigelow v. Livingston, 28 
Minn. 57, 9 N. W. 31 ; Summer v. 
Mitchell, 29 Fla. 179, 14 L.R.A. 
106; Brooks v. Fairchild, 36 Mich. 
815, 10 South, 562, 30 Am. St. Rep. 
231; Healey v. Worth, 35 Mich. 
166; Fallas v. Pierce, 30 Wis. 443; 
Hevner v. Matthews, 4 App. Cas. 
(D. C.) 380; Steeple v. Downing, 
60 Ind. 478. 

* Wright v. Taylor, 2 Dill. (U. 
S.) 23, 30 Fed. Cas. No. 18096. 
See for various cases where stat- 



utes curing defective acknowledg- 
ments have been passed upon : Rus- 
sell v. Rumsey, 35 111. 262; Short 
v. Conlee, 28 111. 219; Lindley v. 
Smith, 46 111. 523; Tourville v. 
Pierson, 39 111. 446; Logan v. Wil- 
liams, 76 111. 175; Cray ton v. Ham- 
ilton, 37 Tex. 269; McCelvey v. 
Cryer, 8 Tex. Civ. App. 437, 28 S. 
W. 691 ; Williams v. Milwaukee In- 
dustrial Exposition Ass'n, 79 Wis. 
524, 48 N. W. 665; Gordon v. Col- 
lett, 107 N. C. 362, 12 S. E. 332; 
Freeman v. Person, 106 N. C. 251, 
10 S. E. 1037; Buell v. Irwin, 24 
Mich. 145; Brown v. Cady, 11 Mich. 
535; Maxey v. Wise, 25 Ind. 1; 
Waters v. Spofford, 58 Tex. 115; 
Baker v. Woodward, 12 Or. 3, 6 
Pac. 173; Koltenbrock v. Cracraft, 
36 Ohio St. 584; Armijo v. New 
Mexico Town Co., 3 N. M. 244, 5 
Pac. 709; Cledsoe v. Wiley, 7 
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examination of these acts will show generally that the defects 
which they attempt to cure are such as the failure to attach 
a seal to the certificate, or a failure to show upon the face of 
the certificate that the officer who took the acknowledgment 
had authority so to do, or that in fact he had no authority at 
all or that he failed to state some fact required by law as tljat 
he knew the identity of the grantor — in other words some fact 
relating to the ceremony of taking the acknowledgment. But 
as each statute is to be construed by its own provisions no rule 
can be laid down by which its scope is to be measured. 

§ 547c. Retrospective statutes. — The passage of retro- 
spective laws, as distinguished from ex post facto' laws is 
not forbidden by the constitution of the United States. 5 It 
is too well settled to admit of question that a State where there 
is no provision in its own constitution to prevent, has power, 
by a statute having a retrospective effect to remedy the defects 



Humph, (Tenn.) 507 ; Casson v. 
Railsback, 3 Wash. Ty. 168, 13 Pac. 
618; Kenyon v. Knipe, 2 Wash. Ty. 
422, 7 Pac. 584; Cooper v. Harvey, 
. 21 S. D. 471, 113 N. W. 717; 
Muense v. Harper, 70 Ark. 309, 
67 S. W. 869; Williams v. Butter- 
field, 214 Mo. 412, 114 S. W. 13. 

5Calder v. Bull, 3 Dall. (U. S.) 
386, 1 L. ed. 648; Watson v. Mer- 
cer, 8 Pet (U. S.) 88, 8 L. cd. 876. 
Since the adoption of the four- 
teenth amendment all laws which 
deprive a person of his property 
without due process of law are un- 
constitutional : Freeland v. Wil- 
liams, 131 U. S. 420, 33 L. ed. 199, 
9. Sup. Ct. 768. It is said : "That 
there exists a general power in the 
State governments to enact retro- 
spective or retroactive laws is a 
point too well settled to admit of 
question at this day/' Baltimore 



etc R. R. v. Nesbit, 10 How. 402, 
13 L. ed. 472. See, also, Bissell v. 
Jeffersonville, 24 How. 296, 15 L. 
ed. 670; Ewell v. Daggs, 108 U. S. 
151, 27 L. ed. 685, 2 Sup. Ct 414; 
Eastman v. Clackamas Co., 12 Sawy. 
624, 32 L. ed. 31; Belvit v. Mor- 
gan, 7 Wall. 624, 19 L. e<L 207; St. 
Joseph Township v. Rogers, 16 
Wall. 663, 21 L. ed. 338; Atwater v. 
Seely, 1 McCrary, 268, 2 L. ed. 137 ; 
Drehman v. Stifle, 8 Wall. 603, 19 
L. ed. 510; Grey v. Thomas, 11 
Fed. Cas. 2; Carpenter v. Pennsyl- 
vania, 17 How. 463, 15 L. ed. 129; 
Williams v. Paine, 169 U. S. 79, 42 
L. ed. 668, 18 Sup. Ct. 288; Ran- 
dall v. Kreiger, 23 Wall. 147, 23 
L. ed. 126; Gross v. United States 
Mortgage Co. 108 U. S. 488, 27 L. 
ed. 799, 9 Sup. Ct. 947; Buckner v. 
Street, 1 Dill. 254, Fed. Cas. 2098. 



\ 



CHAP. XIX. J ACKNOWLEDGMENT OF DEEDS. 1023 

in acknowledgments of deeds, so as to render them effective 
against the grantors and those who derive title from them 
where no question of innocent purchaser or of vested rights is 
involved. Such statutes are, as declared by the Supreme Court 
of the United States "wise and just acts." Speaking of a stat- 
ute of Tennessee, that court said: "It is not a 'retrospective 
law/ under the constitution of Tennessee, which the legisla- 
ture is forbfdden to pass. It is 'prospective, ' declaring what 
should thereafter be received in courts as legal evidence of the 
authenticity of ancient deeds. It makes no exception as to the 
rights of married women, and the courts can make none. In- 
formalities and errors in the acknowledgment of femes covert, 
are those which the carelessness and ignorance of the convey- 
ancers were most liable to make, and which, most required such 
curative legislation." 8 Statutes of this character have from 
time to time, been passed in various States, and have been de- 
clared to be constitutional where the rights of third persons 
are not injuriously affected. 7 The reasoning upon which the 



«Webb v. Den, 17 How. 576, 15 
L. ed. 35. 

* Cupp v. Welch, 50 Ark. 294, 7 
S. W. 139; Johnson v. Richardson, 
44 Ark. 365; Steers v. Kinsey, 68 
Ark. 360, 58 S. W. 1050; Stuttgart 
v. John, 85 Ark. 520, 109 S. W. 
541 ; Wallace v. Moody, 26 Cal. 387; 
Hevner v. Matthews, 4 App. Cas. 
(D. C.) 380; Parriott v. Hampton, 
134 Iowa, 157, 111 N. W. 440; Buck- 
ley v. Early, 72 Iowa, 289, 33 N. W. 
769; Greenwood v. Jenswold, 69 
Iowa, 53, 28 N. W. 433; Brinton v. 
Seevers, 12 Iowa, 389 ; Fogg v. Hol- 
comb, 64 Iowa, 621, 21 N. W. Ill; 
East v. Pugh, 71 Iowa, 162, 32 N. 
W. 309; Hornet v. Dumbeck, 39 
Ind. App. 482, 78 N. E. 691 ; Brown 
v. McCorniick, 28 Mich. 215; Wells 
y. Pressy, 105 Ma 164, 16 S. W. 



670; Ferguson v. Bartholomew, 67 
Mo. 212; Gatewood v. Hart, 58 Mo. 
261; Grove v. Todd, 41 Md. 633, 
20 Am. Rep. 76; Davis v. Huston, 
15 Neb. 28, 16 N. W. 820; Barton v. 
Morris, 15 Ohio, 408; Journeay v. 
Gibson, 56 Pa. St. 57; Barnet v. 
Barnet, 15 S. & R. (Pa.) 72, 16 Am. 
Dec. 516; Hughes v. Cannon, 2 
Humph. (Tenn.) 589; Green v. 
Goodall, 1 Coldw. (Tenn.) 166; 
Stroud v. McDaniel, 12 Lea Tenn. 
617; Murdock v. Leath, 10 Heisk 
(Tenn), 166; Stephenson v. Walker, 
8 Baxt. (Tenn.), 289; Mathewson 
v. Spencer, 4 Sneed (Tenn.), 383; 
Anderson v. Bewley, 11 Heisk. 
(Tenn.), 29; Kellinger v. Smith, 1 
Wash. 369; Kin Kaid v. Lee (Tex. 
Civ. App.), 119 S. W. 342; John- 
son v. Taylor, 60 Tex. 360; Ariola 
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constitutionality of these statutes is upheld is thus succinctly 
expressed : "The rule applicable to cases of this description is 
substantially the following: If the thing wanting, or failed 
to be done, and which constitutes the defect in the proceed- 
ings is something the necessity for which the legislature might 
have dispensed with by prior statute, then it is not beyond 
the power of the legislature to dispense with it by subsequent 
statute. And if the irregularity consists in doing some act, 
or the mode or manner of doing some act, which the legisla- 
ture might have made immaterial by prior law, it is equally 
competent to make the same immaterial by a subsequent law." 8 

§ 547d. Statute cannot disturb vested rights. — A cu- 
rative statute validating defective or void certificates of ac- 
knowledgment cannot destroy the vested rights of third per- 
sons. 9 A judgment rendered prior to such a statute is not af- 
fected by it. 1 In a case in Missouri, the court said that a 
statute of this character was not designed to divest but to 
confirm titles. It was not intended to defeat a regular title but 
to make the same which was good between the parties operate 
as constructive notice to the same extent as if it had been cor- 
rectly proven or acknowledged when placed on record, "and 
thus prevent an unscrupulous grantee or some 'prowling as- 
signee 5 from taking advantage of mere technical defects." 2 
Only a purchaser for value can take advantage of a defective 



v. Newman, 51 Tex. Gv. App. 617, 
113 S. W. 157; Haney v. Gartin, 51 
Tex. Civ. App. 577, 113 S. W. 166. 

8 Green v. Abraham, 43 Ark. 420. 

9 Newman v. Samuels, 17 Iowa, 
528; Brinton v. Seevers, 12 Iowa, 
389; Green v. Drinker, 7 Watts & 
S. (Pa.) 440; Stewart v. Damp- 
man, 4 Pa. Super. Ct. 540; McGe- 
hee v. McKenzie, 43 Ark. 136; Gor- 
don v. Collett, 107 N. C. 362, 12 S. 
E. 332; Gatewood v. Hart, 58 Mo. 



261; Koch v. West, 118 Iowa, 468, 
92 N. W. 663, 96 Am. St. Rep. 394; 
Fugman v. Building Ass'n, 209 111. 
176, 70 N. E. 644. 

Ralston v. Moore, 83 Ky. 571; 
Gaines v. Catron, 1 Humph. 
(Tenn.) 514; Garnett v. Stockton, 
7 Humph. (Tenn.) 84; Barnet v. 
Barnet, 15 S.. & R. (P a .) 72, 16 
Am. Dec. 516. 

2 Gatewood v. Hart, 58 Mo. 264, 
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acknowledgment. Before he is entitled to relief on the ground 
that he had no notice he must show the payment of the pur- 
chase money. 3 If by statute a sheriff's deed conveys no title, 
unless properly acknowledged, a curative statute intended to 
cure acknowledgment of deeds in themselves good, will not 
apply to sheriff's deeds. 4 But as curative statutes of this 
character are remedial they should receive a liberal construc- 
tion. 5 Such an act should receive a construction "which will 
bring within its scope every case which comes clearly within 
its spirit and policy." 6 Where there has been a defective ac- 
knowledgment of a mortgage, a creditor levying an attach- 
ment prior to the passage of a curative act does not obtain 
such a vested right, that the curative act will not apply to 
the mortgage. 7 A statute which cures the defect of mere 
informality in the certificate of acknowledgment, but which 
has not the effect of creating a new title, or a right that was 
not the equitable consequence of the act of the grantor, does 
not disturb vested rights, nor impair the obligation of a con- 
tract, nor undertake to control or exercise judicial power. 8 



3 Bishop v. Schneider, 46 Mo. 472. 

* Ryan v. Carr, 46 Mo. 483. 

6 Wallace v. Moody, 26 Cal. 387. 
See Sledge etc. Co. v. Craig, 87 
Ark. 371, 112 S. W. 892. Journeay 
v. Gibson, 56 Pa. St. 57; Hevner v. 
Matthews, 4 App. Cas. (D. C) 380. 

« Wallace v. Moody, 26 Cal. 392. 

'Steers v. Kinsey, 68 Ark. 360, 
58 S. W. 1050. 

8 Chestnut v. Shane's Lessee, 16 
Ohio, 599, 47 Am. Dec. 387. In 
this case, the prior cases of Silli- 
man v. Cummins, 13 Ohio, 1 16, 
and Good v. Zercher, 12 Ohio, 364, 
were overruled. In speaking of an 
earlier case in Ohio, Good v. Zerch- 
er. 12 Ohio, 364, which was over- 
ruled in Chestnut v. Shane's Lessee, 
16 Ohio, 599, 47 Am. Dec. 387, in 
Deeds. Vol. 1.— 65 



which it was held that a statute 
validating a defective acknowledg- 
ment of a married woman, would 
divest vested rights, Mr. Chief Jus- 
tice Birchard, speaking for the 
court, said: "If this were its true 
character, no one could sustain it. 
It would receive no countenance 
anywhere — much less from any 
member of this court. It purports, 
however, to do no such thing. 
Such was neither its object nor ef- 
fect. It confirmed by declaring 
them valid deeds which were mere- 
ly doubtful. It was not a void 
law, because it quieted in law, a 
question which was likely to be 
vexatious. It came in aid of vend- 
ors, in perfecting their conveyances. 
It assured grantors that they could 
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§ 547e. Statutes curing acknowledgment of married 
women. — In those states in which an acknowledgment of 
a deed of a married woman is essential to its validity, the 
question has been raised as to the constitutionality of a stat- 
ute curing such an acknowledgment on the ground that the 
act, if given the force of validating the acknowledgment, 
would thereby create a title which before did not exist, or 
would transfer the title from one person in whom it was 
vested by operation of law and place it in another. In one 
of the cases taking this view the court while admitting that 
the legislature might modify or change the rules of evidence 
stated that the statute in question went farther and "attempts 
to make valid and effective that which was before inoperative 
and void; effective to divest a title out of one, and vest it 
in another; and this by mere edict of legislation. It attempts 
to declare, not only what the law shall be, but what it has 
been." The court thought that to give the statute this con- 
struction and effect would be to break down the dividing line 
between the legislative and judicial departments of the gov- 
ernment. 9 But the rule that prevails in the majority of the 
states is that such statutes are not unconstitutional because 
they give effect to the conveyances of married women which 
without its aid would have been inoperative. 1 The title of a 
married woman passes by such legislation because it makes 



not be allowed to take advantage of 
a doubtful, technical, and merely 
formal matter under a single de- 
cision of doubtful authority to re- 
claim property fairly parted with 
for full value. It said in substance 
to the dishonest grantor, you shall 
hereafter act honestly." Chestnut 
v. Shane's Lessee, 16 Ohio, 599, 
47 Am. Dec 387. In Ohio, how- 
ever, the deed of a married woman 
under the statute, was valid al- 
though the certificate of acknowl- 



edgment failed to contain a state-' 
ment that the contents of the deed 
were made known to her. 

9 Alabama Life Ins. Co. v. Boy* 
kin, 38 Ala. 510. See, also, Hol- 
lingsworth v. McDonald, 2 Harr & 
J. (Md.) 461; Grove v. Todd. 41 
Md. 633, 20 Am. Rep. 76; Pearce 
v. Patton, 7 B. Mon. (Ky.) 162, 45 
Am. Dec. 61; Den v. Barfield, 6 
N. C 391. 

1 Watson v. Mercer, 8 Pet. 88, 8 
L. ed. 876; Webb v. Den, 17 How. 
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"what would otherwise have been a defective certificate of her 
acknowledgment a sufficient proof of her execution of this 
deed to vest her title in her grantee." 2 The statute of April 
1, 1885, of Arkansas, provided that all deeds and convey- 
ances recorded prior to a specified date "purporting to have 
been acknowledged before any officer, and which have not 
heretofore been invalidated by any judicial proceedings, shall 
be held valid to pass the estate which such conveyance pur- 
ports to transfer, although such acknowledgment may have 
been on any account defective (excepting only cases where 
such conveyances shall have been executed by minors and in- 
sanes) ; provided the records of all such instruments shall be 
as valid as if they had been acknowledged according to law." 3 
While the acknowledgment of the deed of a married woman 
was essential to pass her title, yet where such a deed was 
made, prior to this statute, and the grantor died without hav- 
ing, previous to her death, conveyed the land to a third per- 
son, her heirs, it was held by the court, on her death took 
no greater rights than those possessed by the grantor, and 
that as against the heirs, the statute cured the defect and made 
the deed operative. 4 If the constitution of a state does not 



576, 15 L. ed. 35; Raverty v. Fridge, 
3 McLean (U. S.) 245, 20 Fed. Cas. 
No. 11,587; Schrawder v. Snyder, 
142 Pa. St. 1, 21 Atl. 796; Mercer 
v. Watson, 1 Watts. (Pa.) 330; Un- 
derwood v. Lilly, 10 S. & R. (Pa.) 
97; Lycoming v. Union, 15 Pa. St 
166; Tate v. Stooltzfoos, 16 S. & R. 
(Pa.) 35, 16 Am. Dec. 546; Con- 
s tan tine v. Van Winkle, 6 Hill, (N. 
Y.) 177; Jackson v. Gilchrist, 15 
Johns. (N. Y.) 89; Johnson v. 
Richardson, 44 Ark. 365; Johnson 
v. Parker, 51 Ark. 419, 11 S. W. 
681 ; Williamson v. Lazarus, 66 Ark. 
226, 49 S. W. 974; Lanzer v. Butt, 
84 Ark 335, 105 S. W. 595; Den- 



yenhart v. Cracraft, 36 Ohio St 
549; Chestnut v. Shane, 16 Ohio, 
599, 47 Am. Dec. 387; Johnson v. 
Taylor, 60 Tex. 360; Rainey v. 
Gordon, 6 Humph. (Tenn.) 345; 
Matthewson v. Spencer, 3 Sneed 
(Tenn.) 513; Kobbe v. Land Co. 
117 Tenn. 315, 88 S. W. 175; Downs 
v. Peterson, 45 Tex. Civ. App. 135, 
99 S. W. 751; Kellinger v. Smith, 
1 Wash. Ty. 369. 

2 Shrawder -v. Snyder, 142 Pa. St 
1, 21 Atl. 796. 

3 Kirb/s Dig. § 776. 

* Lanzer v. Butt, 84 Ark. 335, 105 
S. W. 1095. 
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prescribe the method for the conveyance of the property of a 
married woman, the legislature is free to adopt any method 
which it deems suitable. An acknowledgment "is only neces- 
sary because required by act of the legislature. The legis- 
lature having the power to dispense with it, or to prescribe 
the mode of acknowledgment, could by subsequent statute 
make the acknowledgment and record of the deed as valid as 
if it had been acknowledged and recorded according to law, 
and make it prima facie valid to pass the estate it purports to 
transfer." 6 

§ 547f. Statutes validating acknowledgments taken by 
stockholder of corporation. — Statutes have also been 
passed validating acknowledgments, void, because taken by a 
stockholder of a corporation which was a party to the con- 
veyance and beneficially interested in it. These statutes have 
been assailed on the ground of unconstitutionality. But it is 
recognized that in the absence of any constitutional prohibi- 
tion and where there is no interference with vested rights the 
legislature may validate such a defective or void acknowledg- 
ment. Such statutes are not objectionable on the grounds that 
they are an exercise of judicial power or impair the obligation 
of a contract. 6 In answer to the contention that such a stat- 
ute was an exercise of judicial power, the court said : "That 
is not an exercise of judicial power, since it does not purport 
to settle suits or controversies, but only gives effect to ac- 
knowledgments in a matter under the legislative control. The 
legislature might doubtless have provided by a prior law that 
an acknowledgment could lawfully be taken before an officer 
or stockholder of a corporation, and the act goes no farther 



5 Cupp v. Welch, 50 Ark. 294, 7 
S. W. 139. 

6 Steger v. Traveling Men's 
Building, 208 I1L 236, 70 N. E. 236, 
100 Am. St Rep. 225; Maxwell v. 
Lincoln & F. W. Building & L 



Ass'n, 216 111. 85, 74 N. E. 804; 
Garlick v. Mutual Loan & Building 
Assn. 236 111. 232, 86 N. E. 236; 
Fugman v. Jiri Washington Build- 
ing & L. Assn., 209 III 176, 70 N. 
E. 644. 
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than to bind the mortgagor where the acknowledgment is 
void by reason of personal disability of the officer to take it. 
The legislature may ratify and confirm any act which it might 
lawfully have authorized in the first instance, where the de- 
fect arises out of the neglect of some legal formality, and the 
curative act interferes with no vested rights." 7 The court 
declared that such a statute did not violate the obligation of a 
contract between the parties, but rather validated it and ren- 
dered it enforceable. "It goes no further than to bind the 
mortgagor by a contract which he attempted to enter into, 
but which was void from defective execution. The intention 
of the parties failed merely through the disability of the of- 
ficer." 8 But on the question of vested rights the court de- 
clared: "The act can have no effect as against subsequent 
bona fide purchasers who cannot be deprived of their property 
by legislative enactment. The right of a person having a vest- 
ed interest is secure against any act of the legislature/' 9 



7 Steger v. Traveling Men's 
Building Assn., 208 111. 236, Vo N. 
E. 236, 100 Am. St. Rep. 225. 

8 Steger v. Traveling Men's 
Building Assn., 208 111. 236, 70 N. 
E. 236, 100 Am. St Rep. 225. 

9 Steger v. Traveling Men's 
Building Assn., supra, citing Coo- 
ley's Constitutional Limitations, 



378; Fisher v. Green, 142 111. 80, 
31 N. K 172. Vested rights can- 
not be impaired by curative acts: 
Koch v. West, 118 Iowa, 468, 92 N. 
W. 663, 96 Am. St Rep. 394; Mc- 
Cord v. Sullivan, 85 Minn. 344, 88 
N. W. 989, 89 Am. St Rep. 561; 
Maguiar v. Henry, 84 Ky. 1, 4 Am. 
St Rep. 182. 
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§ 548. Acknowledgment an essential part of the deed. 

—At common law, a married woman had no power to 
make a conveyance unless by some matter of record. The only 
methods by which at common law she could convey her prop- 
erty were by a fine or common recovery. While now by stat- 
ute she is permitted to convey her estate, in some States the 

1030 



CHAP. XX.] ACKNOWLEDGMENT BY MARRIED WOMEN. 1031 

concurrence of her husband being necessary, and in others not, 
yet, to make her conveyance effective, the statutory provisions 
concerning the form and mode of her conveyance must be 
complied with. 1 In nearly all of the States the certificate of 
acknowledgment of a married woman of her deed is a material 
part of it, and absolutely essential to its validity. The com- 
mon-law restriction on her right to convey has been relaxed, 
but still it results from such statutes as regard her acknowl- 
edgment as a part of the conveyance that the deed is void with- 
out such acknowledgment. In a case in Illinois, Mr. Justice 
Catdh correctly stated the rule which generally prevails, and 
observed : "Without such acknowledgment, the deed was ab- 
solutely void, and had no more vitality than a piece of blank 
paper. Only by virtue of such acknowledgment certificate 
could the deed become operative. Its execution could be proved 
in no other possible way, and in no other way could she con- 
vey. The certificate of acknowledgment of a deed from a 
feme covert to convey her own lands is as much an essential 
part of the execution of the deed as her seal or signature, and, 
without it, the law presumes that it was obtained by fraud or 
coercion." 2 The deed of a married woman must be executed 



1 See, for a general discussion 
of this subject, 2 Kent's Com. 151. 
See, also, in this connection Wil- 
liams v Paine, 169 U. S. 55, 42 L. 
ed. 658, 18 Sup. Ct. Rep. 279; Hitz 
v. Jenks, 123 U. S. 301, 31 L. ed. 
158, 8 Sup. Ct. Rep. 143; Tarrant v. 
Core, 106 Va. 161, 56 S. E. 228. 

8 Mariner v. Saunders, 5 Gilm. 
113, 125. See, also, to the same 
effect, Hoskinson v. Adkins, 77 Mo. 
537; Mason v. Brock, 12 111. 273, 
52 Am. Dec. 490; Ewald v. Cor- 
bett, 32 Cal. 493; Bagby v. Ember- 
son, 79 Mo. 139; McLeran v. Ben- 
ton, 43 Cal. 467 ; Wambole v. Foote, 
2 Dakota, 1 ; Terry v. Hammond, 47 
CaL 32; Malloy v. Bruden, 88 N. C 



305; Morrison v. Wilson, 13 Cal. 
498, 73 Am. Dec. 593; McLawrin 
v. Wilson, 16 S. C. 402; Dugger v. 
Collins, 69 Ala. 324; Johnson v. 
Bryan, 62 Tex. 623; Mathews v. 
Davis, 102 Cal. 202; Knight v. 
Paxton, 124 U. S. 552, 31 L. ed. 
518; Hogan v. Hogan, 89 111. 427; 
Bernard v. Elder, 50 Miss. 336; Al- 
len v. Lenoir, 53 Miss. 321; Den v. 
Lewis, 8 Ired. 70, 47 Am. Dec. 338; 
Schroder v. Keller, 84 111. 46; Cole- 
man v. Billings, 89 111. 183; Leonis 
v. Lazzarovich, 55 Cal. 52; Muir v. 
Galloway, 61 CaL 498; Pickens v. 
Knisely, 29 W. Va. 1, 6 Am. St. 
Rep. 622; Glidden v. Strupler, 52 
Pa. St 400; Spencer v. Reese, 165 
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with the formalities required by the statute for her protection 
and hence, the title of a married woman cannot be divested 



Pa. St. 158; Evans v. Common- 
wealth, 4 S. & R. 272, 8 Am. Dec. 
711; Jonrdan v. Jour dan, 9 S. & R. 
268, 11 Am. Dec. 724; Watson v. 
Bailey, 1 Binn. 470, 2 Am. Dec 
462; Barnet v. Barnet, 15 S. & R. 
72, 16 Am. Dec. 516; Graham v. 
Long, 65 Pa. St. 383; Little v. 
Dodge, 32 Ark. 453; Shryock v. 
Cannon, 39 Ark. 434 ; Dengenhart v. 
Cracraft, 36 Ohio St. 549; Purcell 
v. Goshorn, 17 Ohio, 105, 49 Am. 
Dec. 448; Chestnut v. Shane, 16 
Ohio, 599, 47 Am. Dec. 387; Rey- 
nolds v. Kingsbury, 15 Iowa, 238; 
Grove v. Todd, 41 Md. 633, 20 Am. 
Rep. 76; Steffey v. Steffey, 19 Md. 
5 ; Krieger v. Crocker, 118 Mo. 531 ; 
Wannel v. Kern, 57 Mo. 478; Bur- 
nett v. McCluey, 78 Mo. 676; John- 
son v. Taylor, 60 Tex. 360; Looney 
v. Adamson, 48 Tex. 619; Thayer 
v. Torrey, 37 N. J. L. 339. See, 
also, in this connection Evans v. 
Dickerson, 114 F. 284, 52 C. C. A. 
170; Gillespie v. Pocahontas etc. 
Co. 160 F. 742; Hayes v. Southern 
etc. Asso. 124 Ala. 663, 26 So. 527, 
82 Am. St. Rep. 216; Griffen v. R. 
Co. 127 Ala. 570, 30 So. 523, 85 
Am. St. Rep. 143 ; Burrows v. Pick- 
ens, 129 Ala. 648, 29 So. 694; Slap- 
py v. Hanners, 137 Ala. 199, 33 So, 
900; Shook v. Southern etc. Ass'a 
140 Ala. 575, 37 So. 409; Chatta- 
noga etc. Ass'n. v. Vaught, 143 Ala. 
389, 39 So. 215; Davis v. 4 Miller- 
Brent etc. Co., 151 Ala. 580, 44 So. 
639; King Lumber Co. v. Crow, 
155 Ala. 504, 46 So. 646; Alford v. 
Doe, 156 Ala. 438, 22 L.R.A.(N.S. 
216, 47 So. 230; Lanzer v. Butt, 84 
Ark. 335, 105 S. W. 595; Loupe v. 
Smith, 123 Cal. 491, 56 Pac 254; 



Co-operative etc. Ass'n. v. Green, 5 
Idaho 660, 51 Pac. 770; Wilson v. 
Wilson, 6 Idaho 597, 57 Pac. 708; 
Robberson v. Tippie, 209 III. 38, 
70 N. E. 584, 101 Am. St. Rep. 217; 
Campbell v. Va. etc Co. 31 Ky. 
L. Rep. 1110, 104 S. W. 770; Lin- 
ville v. Green, 165 Mo. 380, 65 S. 
W. 579; Hendricks v. Musgrove, 
183 Mo. 300, 81 S. W. 1265; Ameri- 
can etc. Ass'n. v. Burghardt, 19 
Mont. 323, 48 Pac 391, 61 Am. St. 
Rep. 507; Blumer v. Allbright, 64 
Neb. 249, 89 N. W. 809; Schwarz 
v. Regan, 64 N. J. Eq. 139, 53 Atl. 
1086; Ten Eyck v. Saville, 64 N. J. 
Eq. 611, 54 Atl. 810; Smith v. In- 
gram, 130 N. C.' 100, 61 L.R.A. 878, 
40 S. E. 984; Gaskins v. Allen, 137 
N. C. 426, 49 S. E. 919; Bingler v. 
Bowman, 194 Pa. St. 210, 45 Atl. 
80; Bratton v. Burris, 51 6. C. 45, 
28 S. E. 13; Mckenzie v. Sifford, 
52 S. C. 104, 29 S. E. 388; Brown 
v. Peckman, 53 S. C. 1, 30 S. E. 
586; Thompson v. Hayes (Tenn.) 
62 S. W. 336; Garner v. Black, 95 
Tex. 125, 65 S. W. 876; Fordtran 
v. Perry (Tex.), 60 S. W. 1000; 
Silcock v. Baker, 25 Tex. Civ. App. 
508, 61 S. W. 939; McAnuIty v. El- 
lison (Tex.), 71 S. W. 670; Kopke 
v. Votaw (Tex.), 95 S. W. 15; Po- 
land v. Porter, 44 Tex. Civ. App. 
3342, 98 S. W. 214; Veeder v. Gil- 
mer (Tex.), 105 S. W. 331; Kim- 
mey v. Abney, (Tex. Civ. App.) 
107 S. W. 885 ; Klumpp v. Stanley, 
(Tex. Civ. App.) 113 S. W. 602; 
Tarrant v. Core, 106 Va. 161, 56 
S. E. 228; Bennett v. Pierce, 45 
W. Va. 654, 31 S. E. 972; Rosenour 
v. Rosenour, 47 W. Va. 554, 35 S. 
E. 918; Amick v. Ellis, 53 W. Va. 
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except by a deed or contract acknowledged in the manner pre- 



421, 44 S. E. 257; Simpson v. 
Belcher, 61 W. Va. 157, 56 S. E. 
211 ; Nuttall v. McVey, 63 W. Va. 
380, 60 S. E. 251. In Smith v. In- 
gram, 130 N. C. 100, 61 L.R.A. 878, 
40 S. E. 984, the court says: "In 
Clayton v. Rose, 87 N. C 106, the 
court uses this language: 'In Scott 
v. Battle, 85 N. C 184, 39 Am. Rep. 
694, it is held that a feme covert's 
deed, not executed in the pre- 
scribed mode, is wholly inopera- 
tive. Abiding by these decisions, 
we do not propose to reopen the 
discussion/ The case of Scott v. 
Battle, which has been cited with 
approval in more cases, in all proba- 
bility, than any other case since it 
was filed in 1881, is so full and com- 
plete in support of this opinion that 
we can hardly undertake to quote 
from it without doing injustice to 
the learned judge who wrote it. But 
it hoWs that at common law there 
was but one way by which a mar- 
ried woman could convey her land, 
and that was by fine and recovery; 
that our statute has provided an- 
other way, more simple and less 
expensive, by deed, in which the 
husband joins, and by privy ex- 
amination of the wife. 'But unless 
the terms in the statute are strict- 
ly complied with, she stands as at 
common law, and the deed is ab- 
solutely void/ " That the certifi- 
cate is not an essential part of the 
instrument providing acknowledg- 
ment is actually taken: See Bun- 
nell etc. Invest. Co. v. Curtis, 5 Ida- 
ho, 652, 51 Pac. 767; Intestate etc. 
Ass'n. v. Goforth, 94 Tex. 259, 59 
S. W. 871; Veeder v. Gilmer, 
(Tex.) 105 S. Vv. *5L In Ma- 



son v. Brock, supra, the court 
says: "A married woman can 
be divested only of her real estate 
in the mode prescribed by statute." 
In Martini v. Dwelly, 6 Wend. 9, 
21 Am. Dec. 245, Mr. Justice Suth- 
erland says: "By the common law 
a feme covert could not, by unit- 
ing with her husband in any deed 
or conveyance, bar herself or her 
heirs of any estate of which she 
was seised in her own right, or of 
her right of dower in the real es- 
tate of her husband. This disability 
is supposed to be founded on the 
principle that the separate legal 
existence of the wife is suspended 
during the marriage, and is 
strengthened by the consideration 
that, from the nature of the con- 
nection, there is danger that the 
influence of the husband may be 
improperly exerted, for the purpose 
of forcing the wife to part with 
her rights in his favor. The law, 
therefore, considers any such deed 
or conveyance as the act of the hus- 
band only, although the wife may 
have united in it, and restrained its 
operation to the husband's interest 
in the premises, and gives to it the 
same effect as though he alone had 
executed the conveyance. The only 
mode in which a feme covert could, 
at common law, convey her real 
estate was by uniting with her hus- 
band in levying a fine. This is a 
solemn proceeding of record in the 
face of the court, and the judges 
are supposed to watch over and pro- 
tect the rights of the wife, and to 
ascertain by a private examination 
that her participation in the act is 
voluntary and unconstrained. This 
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scribed by statute. 8 Her title cannot pass without the privy 
examination and acknowledgment. 4 Not even an equitable 
title passes by the deed of a married woman defectively ac- 
knowledged. 5 It follows of course that specific performance 



is the principle upon which the ef- 
ficacy of a fine is put by most of 
the authorities; 3 Cru. Dig. 153, 
tit. 35, c. 10, 2 Inst 515, 1 Vent. 
121 a. But whatever may be the 
foundation of the doctrine, it is now 
fully established. Our statute de- 
clares that no estate of a feme co- 
vert residing in this State shall pass 
by her deed without a previous 
acknowledgment made by her 
before a proper officer, apart from 
her husband, that she executed such 
deed freely, without fear or com- 
pulsion of her husband: 1 Rev. 
Laws 369. This provision it will 
be observed, is an enlargement, and 
not a restraint, of the common-law 
powers of a feme covert. It au- 
thorizes a less formal mode of con- 
veyance than was known to the 
common law. It gives to her deed, 
when duly acknowledged, the same 
power and effect as a fine; but, if 
not acknowledged according to the 
directions of the statute, it declares 
that no estate shall pass by it It 
leaves it as it would have stood 
at the common law, if the statute 
had never been passed, absolutely 
void and inoperative." But see 
Hawes v. Mann, 8 Bliss. 21. 

8 Pickens v. Stout, (W. Va.) 68 
S. E. 354. 

4 Verder v. Gilmer, (Tex.) 129 
S. W. 595. 

6 Bagby v. Emberson, 79 Mo. 139. 
See Wambole v. Foote, 2 Dakota, 1. 
In Kaiser's Estate, 199 Pa. St 269, 



49 AtL 79, 85 Am. St Rep. 785, a 
deed of separation between hus- 
band and wife was held to be bind- 
ing as to the wife, although there 
was no separate acknowledgment by 
her and accordingly her right of 
dower was held to be barred. The 
court says: . . it would be 
manifest injustice and violative of 
every principle of equity to permit 
her to disregard and annul the 
agreement freely made by her for 
a good consideration and upon 
terms advantageous to her. She 
cannot retain the benefits of the 
transaction and repudiate her cov- 
enants given as a consideration for 
them. Equity turns her away from 
its door and refuses its assistance 
in obtaining for her the fruits of 
a violated agreement This is the 
effect of her deed, regardless of the 
acknowledgment. It is not the form 
or character of the acknowledg- 
ment of the contract, but the sol- 
emn covenants which she assumes 
in sealing the instrument and ac- 
cepting its benefits that give it life 
and prevent her from repudiating 
it Against the provisions of such 
a contract, she cannot invoke the 
aid of the statute of 1770 to enable 
her to perpetrate a fraud on the 
other party to the agreement 
Equity and good conscience forbid 
it" See also in this connection 
Cox v. Ry. etc, Ass'n., 101 Tena 
490, 48 S. W. 226. 
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I 

will not be decreed as against a married woman who has de- 
fectively acknowledged a contract to convey land. 0 

§ 548a. Modern Legislation. — At common law hus- 
band and wife were one person, she, by marriage, losing all 
her legal identity and becoming civilly dead. Her existence 
was merged in that of her husband, and she was said to be a 
feme covert. 1 In equity, however, her separate existence was 
recognized. While it was assumed that the identity of the 
wife was lost, it was presumed that she was under the domin- 
ion of her husband, and would act in conformity with his de- 
sires and perform no act contrary to his wishes. Husband 
and wife could not contract with each other, because, in law, 
they were not two parties but only one; but, in equity, effect 
was given to a husband's promises, and transfers made by him 
to his wife were recognized and enforced. But now many 
restrictions have been removed by legislation and the tendency 
is to allow her the same freedom to contract and dispose of 
her property that she would possess if unmarried. In accord- 
ance with this tendency statutes now exist in many of the 
states providing that her acknowledgment to a deed may be 
made in the same manner as if she were a feme sole. Still, 
even in these states, the validity of conveyances made before 
the passage of such statutes, depends upon her acknowledg- 
ment having been taken and certified with the strictness for- 
merly required. Where the acknowledgment of a married 
woman is taken as if she were a feme sole, it is no longer es- 
sential to the validity of her deed. Her deed, unacknowledged, 

8 Loupe v. Smith, 123 Cal. 491, 56 Rosenour v. Rosenour, 47 W. Va. 

Pac. 254. (But see Simons v. Be- 554, 35 S. E. 918; Amick v. Ellis, 

dell, 122 Cal. 341, 55 Pac. 3, 68 Am. 53 W. Va. 421, 44 S. E. 257; Simp- 

St. Rep. 35) ; Schwarz v. Regan, son v. Belcher, 61 W. Va. 157, 56 

64 N. J. Eq. 139, 53 Atl. 1086; Ten S. E. 211. 

Eyck v. Saville, 64 N. J. Eq. 611. *2 Kent's Com. 129; Story Eq. 

54 Atl. 810; Tillery v. Land, 136 §§ 1367, 1370, 1 Blackst. Com. 442, 

N. C. 537, 48 S. E. 824; Brown v. 1 Bishop Mar. & Div. §§ 754760. 
Peckman, 53 S. C 1, 30 S. E. 586; 
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will, in such states, certainly bind her and be valid as against 
all those having notice. In some of the states the law rela- 
tive to the acknowledgment of deeds by married women, as 
distinguished from the general law relating to acknowledg- 
ment, is fast becoming obsolete. This chapter is devoted ex- 
clusively to a consideration of those statutes which require 
that the acknowledgment of a deed of a married woman should 
be taken so as to insure her freedom from all compulsion on 
the part of her husband, and that declare the acknowledgment 
an essential and indispensable part of the deed. 8 

§ 548b. Deed defectively acknowledged not an estop- 
pel. — The deed of a married woman defectively acknowl- 
edged passes no title, and a purchaser from her after the death 
of her husband, with notice of the prior deed, does not become 
a trustee for the first purchaser, but may maintain ejectment 
against him. Such a deed defectively acknowledged does not 
operate as an estoppel against her, and she cannot ratify it by 
mere recitals and admissions in other deeds or pleadings. Her 
only mode of ratification is to properly acknowledge it, or to 
execute another deed properly acknowledged. 3 



8 As showing the tendency of 
modern legislation to allow mar- 
ried women to convey their real 
property with the same freedom 
as other persons, see: Holmes v. 
Hull, SO Neb. 656, 70 N. W. 241; 
Linton v. Cooper, 53 Neb. 400, 73 
% N. W. 731; Fisk v. Osgood, 58 
Neb. 486, 78 N. W. 924; Morris v. 
Linton, 61 Neb. 537, 85 N. W. 565; 
Linton v. Ins. Co. 104 F. 584, 44 
C C A. 54; Hulse v. Bacon, 57 N. 
Y. S. 537, 40 App. Div. 89, (aff'd 
167 N. Y. 599, 60 N. E. 1113) ; Jen- 
kins v. R. Co. 210 Pa. St 134, 59 
Atl. 823. See, also, Sackett v. Mc- 
Caffrey, 131 F. 219, 65 C. C. A. 205; 



Hulse v. Bacon, 57 N. Y. S. 537, 
40 App. Div. 89, (afFd in 167 N. Y. 
599, 60 N. E. 1113); Patnode v. 
Deschenes, 15 N. D. 100, 106 N. W. 
573; Jenkins v. R. Co., 210 Fa. St 
134, 59 Atl. 823. As a general rule 
unless the statute requires acknowl- 
edgment as part of execution, title 
will pass without it: Brown 
v. Koenig, 99 Mo. App. 653, 74 S. 
W. 407; Karcher v. Gans, 13 S. D. 
383, 83 N. W. 431, 79 Am. St. Rep, 
893. See, also, Fee v. Sharkey, 59 
N. J. Eq. 284, 44 Atl. 673, afFd in 
60 N. J. Eq. 446, 45 Atl. 1091. 

9 Central Land Company v. Laid- 
ley, 32 W. Va. 134, 3 L.R.A. 826 
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§ 549. The law in California. — Prior to the adoption 
of the codes in California, the same rule prevailed as to the 
necessity for the acknowledgment by a married woman of her 
conveyance as obtains elsewhere. It was in the early cases 
held that her conveyance was invalid if not executed accord- 
ing to the provisions of the statute, and that her title did not 
pass if the certificate of acknowledgment was defetcive in any 
substantial respect. 1 In one case that was decided after the 
adoption of the code, the court held, in conformity with the 
early decisions, that the certificate of acknowledgment is a ma- 
terial part of a married woman's deed, and essential to make 
it an operative transfer of title. Mr. Justice Morrison, after 
examining the cases, said, in delivering the opinion of the 
court: "We have thus seen that there is but one mode by 
which a married woman can convey her separate estate, and 



25 Am. St. Rep. 797. See, also, 
Hayden v. Moffatt, 74 Tex. 647, IS 
Am. St. Rep. 866; Logan v. Gard- 
ner, 136 Pa. St 588, 20 Am. St. 
Rep. 939. See on general subject 
of effect of covenants of married 
women and estoppel by deed or 
mortgage note 22 L.R.A. 779. In 
Smith v. Ingram, 130 N. C. 100, 61 
L.R.A. 878, 40 S. E. 984, it was 
held that a married woman who 
has failed to convey her property 
because of the execution of a de- 
fectively acknowledged deed is not 
estopped to reclaim her property, 
although she has placed the grantee 
in possession of the property and 
allowed him to make valuable im- 
provements. The court says: 
" The wife cannot subject her sep- 
arate real estate, or any interest 
therein to any lien, except by deed 
in which the husband joins, with 
privy examination as prescribed by 
law, and she will not be allowed to 
do indirectly what the law prohibits 



her doing directly 1 : Thurber v. La 
Roque, 150 N. C. 301, 11 S. E. 460, 
In Drury v. Foster, 2 Wall. 34, 17 
L. ed. 782, the court says : 'To per- 
mit an estoppel to operate against 
her [a married woman] would be 
a virtual repeal of the statute which 
extends to her this protection, and 
also a denial of the disability of 
the common law, that forbids the 
conveyance of her real estate by 
procuration. It would introduce 
into the law an entirely new sys- 
tem of the conveyance of the real 
property of feme coverts/ " 

1 Morrison v. Wilson, 13 Cal. 498, 
Text gal. 167. 

73 Am. Dec. 593; Terry v. Ham- 
mond, 47 Cal. 32; McLeran v. Ben- 
ton, 43 Cal. 467; Ewald v. Corbett, 
32 Cal. 493; Pease v. Barbier, 10 
Cal. 436; Judson v. Porter, 53 Cal. 
482. And see Selover v. A. R. 
Com. Co., 7 Cal. 266; Barrett v. 
Tewksbury, 9 Cal. 13; Salmon y. 
Wilson, 41 Cal. 59£ 
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that is prescribed by statute. All the cases hold that the pro- 
visions of the statute must be substantialy complied with ; and 
if the certificate of acknowledgment is insufficient, the con- 
veyance is absolutely void." 2 But in a later case, the court 
held that a different rule was laid down in the Civil Code 
from what formerly prevailed. The question was whether a 
defective certificate of acknowledgment to the deed of a mar- 
ried woman could be reformed in a court of equity. In de- 
termining this question the court considered the provisions of 
the statute relative to the acknowledgment of deeds by mar- 
ried women. It was decided that it was necessary, as before, 
for a married woman to acknowledge the execution of her 
deed, but that the certificate of acknowledgment was no part 
of the conveyance. In other words, her deed would not be 
void for any defect that might appear in the certificate of ac- 
knowledgment, if in fact she had properly acknowledged it. 8 
Mr. Justice McKee, in speaking of the first law enacted in the 
Slate concerning the conveyances of married women, which 
required that her deed should be executed and acknowledged 
by her husband, and certified in accordance with the statute, 
said: "Execution, acknowledgment, and certification were, 
therefore, made by the law essentials of the conveyance of the 
estate of a married woman ; and each was required to be made 
and done in the mode and according to the form which the 
law prescribed. Her acknowledgment had to be made to an 
officer, qualified by the law to take it, to whom she was per- 
sonally known to be the person whose name was subscribed 
to the conveyance, as a party thereto, or proved to be such by 
a credible witness ; and upon being made acquainted with the 
contents of the instrument subscribed by her, she was required 
to acknowledge, on an examination separate and apart from 
and without the hearing of her husband, that she executed the 



2 Leonis v. Lazzarovich, 55 Cal. 8 Wedel v. Herman, 59 Cai 507. 
52, 59. See Mathews v. Davis, 102 
Cal. 202. 
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conveyance freely and voluntarily, without fear or compulsion, 
or undue influence of her husband, and that she did not wish 
to retract the execution of the same. In construing the pro- 
visions of the statute, the supreme court regarded a married 
woman quoad her separate property as a feme sole, with power 
to dispose of her property, whether real or personal, in the 
mode prescribed, but in no other. Accordingly, they held that 
not only signing and acknowledgment by her of the execution 
of a conveyance, according to the statute, before an officer 
qualified by law to take the acknowledgment, but the certifica- 
tion by the officer of the execution and acknowledgment of 
the conveyance were each and all necessary parts of the con- 
veyance; and that any instrument in writing purporting to con- 
vey her real or personal separate property, which was not ac- 
knowledged and certified, or which was defectively acknowl- 
edged and certified, was absolutely void — a piece of blank pa- 
per, which could not be corrected or reformed, in any particu- 
lar, in a court of chancery, 'because,' says the court, 'her con- 
sent to contracts must be perfectly free. She can make no 
contract to bind her, except in the manner prescribed by law. 
The provisions of the statute must be strictly pursued.' " * 
The learned justice then referred to certain sections of the 
Civil Code, bearing upon the conveyances of married women, 
and proceeded to say: "But the legal effect of these forms of 
procedure was changed. Joint execution of a conveyance by 
the husband and wife, and a separate acknowledgment by each, 
according to the forms prescribed, were still required for the 
disposition of her estate. But execution, acknowledgment, and 
certification of acknowledgment were no longer necessary to 
the validity of her conveyance. It was sufficient to pass her 
estate if she executed and acknowledged a conveyance thereof, 
according to the requirements of the Civil Code. 6 When thus 

* Citing Barrett v. Tewksbury, 9 * Civil Code, § 1091 
Cal. 14; Selover t. Russian Ameri- 
can Com. Co., 7 Cal 267. 
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executed and acknowledged, her conveyance had the same ef- 
fect as the deed of a feme sole} Therefore, the certificate of 
acknowledgment is not an essential part of her conveyance. 
That, under the codes, is regarded simply as record proof of 
the fact of acknowledgment. Where acknowledgment has 
been made, according to law, before an officer qualified by law 
to take it, the party making it has done all that the law re- 
quires to make the instrument her act and deed. Her deed 
thus executed and acknowledged may be valid, though defect- 
ively certified. The embodiment of the fact of acknowledg- 
ment, in the form of the certificate prescribed by law, devolves 
upon the officer who has taken the proof of it, and not upon 
the party making it." The court held under a section of the 
Civil Code, which provides that when an instrument has been 
properly acknowledged, but defectively certified, the court may 
correct the certificate, that the certificate of acknowledgment 
of a married woman was within the purview of the statute; 
and that a defect in her certificate of acknowledgment might, 
by a judgment, be rectified. 7 But a defective certificate of 



• Civil Code, § 1187. 

'See Civil Code, § 1202. The 
court said that the case of Leonis 
v. Lazzarovich, 55 CaL 52, was not 
in conflict with the views expressed, 
and observed : "Every judgment of 
every court must, of course, be con- 
sidered with reference to the facts 
which were before the court for de- 
termination. In the facts and the 
principles of law applicable to 
them, the two cases are entirely 
dissimilar. In that case the object 
of the action was to control an al- 
leged mistake in the deed of a mar- 
ried woman. The deed had been 
duly executed, acknowledged, and 
the court held, that it could not be 
reformed by adding to it any other 
property than what was described 



in it, because a married woman 
cannot be divested of her real es- 
tate, except in the mode prescribed 
by the codes. Therefore, the judg- 
ment of the lower court, directing 
a married woman defendant, to 
execute and acknowledge within a 
certain time, another deed convey- 
ing other lands than those described 
in her original deed, was adjudged 
erroneous. Certain expressions in 
the opinion as to the power of the 
court to correct a defective certifi- 
cate of acknowledgment to such a 
deed, though sustained by authori- 
ties of other States, and by the 
decisions in our own State prior to 
the adoption of the codes, went be- 
yond the facts of the case, and are 
not applicable to the facts of this 
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acknowledgment of the deed of a married woman cannot be 
corrected under this provision of the code, when the defective 
certificate was made prior to the enactment of the code.* 

§ 550. Amendment of statute. — In 1895 the legislature 
amended the codes so as to provide that a grant or convey- 
ance of real property by a married woman may be made, exe- 
cuted, and acknowledged in the same manner and with the 
same effect as if she were unmarried. Up to the time of the 
adoption of this amendment, as has been seen, acknowledg- 
ment of the deed was essential to its validity. 9 While this 
amendment would seem, therefore, to change the law hereto- 
fore existing in California, it is a noteworthy fact that, as 
yet, no cases have arisen construing it. 

§ 551. Separate examination of wife. — In most of the 
States, the statute relating to acknowledgments requires that 
there shall be a private and separate examination of the wife. 
These statutes are based upon the old method of levying a 
fine or suffering a common recovery in which a privy exami- 
nation was required. 10 The purpose is to secure an entire 
freedom from coercion of the husband or others. 1 The gen- 
eral rule under these statutes, is that the certificate of acknowl- 
edgment must show the fact of such private examination, or 
it will be void.* Accordingly, where a certificate of a married 



case; for in this, the execution 
and acknowledgment of the con- 
veyance were complete but the cer- 
tificate of the officer was defective." 
And see Durfee v. Garvey, 65 Cal. 
406. 

8 Judson v. Porter, 53 Cal. 482. 

9 See in addition to cases cited 
ante 123 Cal. 491, 56 Pac. 254. 

10 Sassenberg v. Huseman, 182 
111. 341, 55 N. E. 346. 

* Sassenberg v. Huseman, 182 III 
Deeds. VoL 1.--66. 



341, 55 N. E. 346; Bingler v. Bow- 
man, 194 Pa. St. 210, 45 Atl. 80. 

2 Kendall v. Miller, 9 Cal. 591; 
McMullen v. Eagan, 21 W. Va. 
233; Selover v. Russian Am. Com. 
Co., 7 Cal. 266; Sibley v. Johnson, 
1 Mich. 380; Jourdan v. Jonrdan, 9 
Serg. & R. 268, 11 Am. Dec. 724; 
McLeran v. Benton, 43 Cal. 467; 
Laidley v. Knight, 23 W. Va. 735; 
Pratt v. Battels, 28 Vt. 685 ; Graham 
v. Long, 65 Pa. St. 386; Watson v. 
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woman recited that she appeared before the officer "and ac- 
knowledged herself party to the annexed deed of trust, and 
being examined and apart from her husband, acknowledged 



Michael, 21 W. Va. 568; Steele v. 
Lewis, 1 Mon. 48; Clayton v. Rose, 
87 N. C. 106; Phillips v. Green, 3 
Marsh. A. K. 7, 13 Am. Dec. 124; 
Harty v. Ladd, 3 Or. 353; Bagby 
v. Emerson, 79 Mo. 139; Clayton v. 
Rose, 87 N. C. 106; Garrett v. Moss, 
22 111. 363; Tate v. Stoolzfoos, 16 
Serg. & R. 35, 16 Am. Dec 546; 
Edgerton v. Jones, 10 Minn. 427; 
Marsh v. Mitchell, 26 N. J. Eq. 497; 
Armstrong v. Ross, 20 N. J. Eq. 
109; Lyon v. Kain, 36 111. 362; Rice 
v- Peacock, 37 Tex. 392; StillwcU 
v. Adams, 29 Ark. 346; Shryrock 
v. Cannon, 39 Ark. 434; Hartley v. 
Ferrcll, 9 Fla. 374; Muir v. Gallo- 
way, 61 Cal. 498; Linn v. Patton, 10 
W. Va. 187; Laughlin v. Fream, 14 
W. Va. 322; Kreiger v. Crocker, 
118 Mo. 531; Wambole v. Foote, 2 
Dak. 1; First Nat Bank v. Paul, 
75 Va. 594, 40 Am. Rep. 740; Bryan 
v. Stump, 8 Gratt 241, 56 Am. Dec 
139; Nippel v. Hammond, 4 Col. 
211; Trustees v. Davidson, 65 111. 
124; Lyon v. Kain, 36 111. 362; 
Hayes v. Frey, 54 Wis. 503; Mc- 
Candless v. Engle, 51 Pa. St 309; 
Graham v. Long, 65 Pa. St. 383. 
See Ellett t. Richardson, 9 Baxt. 
(Tenn.) 293. See, also, Hayes v. 
Southern etc. Ass'n., 124 Ala. 663, 
26 So. 527, 82 Am. St. Rep. 216; 
Griffin v. R. Co., 127 Ala. 570, 30 
So. 523, 85 Am. St Rep. 143; Bur- 
rows v. Pickens, 129 Ala. 648, 29 
So. 694; Slappy v. Hanners, 137 
Ala. 199, 33 So. 900; Davis v. Mil- 
ler-Brent etc. Co. 151 Ala. 580, 44 
So. 639; Wachovia Nat. Bank v. 



Ireland, 122 N. C. 571, 29 S. E. 835; 
Smith v. Ingram, 130 N. C. 100, 
61 L.R.A. 878, 40 S. E. 984 j Har- 
vey v. Johnson, 133 N. C 352, 45 
S. E. 644; Thompson v. Hays, 
(Tenn.) 62 S. W. 336. In the ab- 
sence of statute requiring it, sepa- 
rate examination is not required: 
Campbell v. Noble, 145 Ala. 233, 
41 So. 745. As to conveyance of 
the homestead being void without 
separate acknowledgment by the 
wife, see Thompson v. Mortgage 
Co., 110 Ala. 400, 18 So. 315, 55 
Am. St Rep. 29. See, also, Coun- 
cil Bluffs etc Bank v. Smith, 59 
Neb. 90, 80 N. W. 270, 80 Am. St 
Rep. 669; Shields v. Bush, 189 111. 
534, 59 N. E. 962, 82 Am. St Rep. 
474. Where required by statute the 
certificate must recite that the wife 
was examined separate and apart 
from her husband: Co-operative 
etc. Ass'n. v. Green, 5 Idaho, 660, 
51 Pac 770; Cook v. Pittman, 144 
N. C 530, 57 S. E. 219, 119 Am. 
St Rep. 985; Spencer v. Reese, 165 
Pa. St 158, 30 Atl. 722. See, also, 
Blume v. White, (Tex.), Ill S. W. 
1066; Springfellow v. Braselton, 
(Tex.) 117 S. W. 204. In Co- 
operative etc. Ass'n. v. Green, 5 
Idaho, 660, 51 Pac 770, supra, the 
court says: "The wife's acknowl- 
edgment was not taken separate 
and apart from the husband, as 
required by section 2956, Rev. St, 
if the recitals in the certificate be 
true; and, as the reformation of 
said certificate is not asked for, 
the conclusion is that it states the 
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that she signed, sealed, and delivered the same for the pur- 
poses and consideration therein expressed, and that she wished 
not to retract it," the certificate was held defective and worth- 
less, because it failed to show that she was examined separ- 
ately and apart from her husband, or the person by whom she 
was examined. All the recitals contained in the instrument 
may have been true, and yet they were not inconsistent with 
the idea that she might have never acknowledged to the officer 
her willingness to sign the instrument. 8 So in West Virginia, 



facts of acknowledgment correctly. 
Under the provisions of sections 
2956, 2960, Rev. St., said acknowl- 
edgment is void." 

« Rice v. Peacock, 37 Tex. 392. 
In Jourdan v. Jourdan, 9 Serg. & 
R. 268, 11 Am. Dec. 724, the opin- 
ion of the court was delivered by 
Tilghman, C. J., who said: "This 
deed was acknowledged by both the 
grantors before James M. Gibbons, 
a justice of the peace of Chester 
county, as appeared by his certifi- 
cate; but it did not appear that the 
wife was examined separate and 
apart from her husband, and that 
was the reason of the rejection. As 
to the acknowledgment of deeds 
by married women, the principle 
now firmly established is, that the 
requisites of the act of assembly 
by which the mode of conveyance 
by femes covert is prescribed must 
appear to have been substantially 
complied with on the face of the 
certificate made by the magistrate 
by whom the acknowledgment was 
taken: Watson v. Bailey is the 
leading case, 1 Binn. 470, 2 Am. 
Dec. 462, since which have been the 
cases of Mclntire v. Ward, 5 Binn. 
296, 6 Am. Dec. 417; Shaller v. 
Brand, 6 Binn. 435, 6 Am. Dec. 482; 



Evans v. Commonwealth, 4 Serg. 
& R. 232, 8 Am. Dec 711; Watson 
v. Mercer, 6 Serg. & R. 49, 9 Am. 
Dec. 411, and Hopkins v. Birchall, 
6 Serg. & R. 143. And in conform- 
ity with this principle, the counsel 
for the defendant has contended 
that it substantially appears the wife 
was examined separate and apart 
from her husband, because it is 
certified by the magistrate that she 
voluntarily consented, which she 
could not do if her husband were 
present, because then it would be 
presumed that she was under co- 
ercion. This argument is too re- 
fined. A separate examination is 
essential, and ought sufficiently to 
appear. In the present instance, the 
magistrate certifies that the feme 
voluntarily consented. We are to 
understand by that, that being 
asked by the magistrate whether 
she made her acknowledgment of 
her own free will, without any co- 
ercion or compulsion of her hus- 
band, she answered in the affirma- 
tive. Nothing more can be fairly 
implied. Whether this examination 
was in the presence of her hus- 
band or not does not appear; nor 
is there any ground for inference 
on that point It might in truth 
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the certificate of the notary stated that "personally appeared 
before me, the undersigned notary public for said county, Abby 
Tream, the wife of said J. Tream, whose names are signed to 
the foregoing assignment, and being by me, in accordance with 
the law in that case, made and provided, and having the said 
writing fully explained to her, she acknowledged the same to 
be her act and deed for the purposes therein specified and set 
forth, and that she wished not to retract it." The certificate, 
because it did not show that she was examined privily 
and apart from her husband, and her willingness to execute 



be that she freely consented though 
her husband was present. But that 
will not satisfy the law. Examine 
the woman how you will, it is im- 
possible to ascertain with certainty 
whether she gives her free consent ; 
her word must be taken for that. 
She may, in fact, be under terror, 
though she be examined in the ab- 
sence of her husband. But there 
is a better chance for her speaking 
her real sentiments in his absence 
than in his presence. And it is dif- 
ficult for the law to protect her fur- 
ther than by giving her an oppor- 
tunity of disclosing her mind to the 
magistrate, out of the presence of 
her husband. The act, therefore di- 
rects this examination of the wife 
to be separate and apart from her 
husband ; and in this the magistrate 
has no discretion. He has no right 
to say that the consent was volun- 
tary, unless the husband and wife 
were separate, and that they were 
separate must appear on the face 
of the certificate, and not otherwise. 
I am, therefore, of opinion that the 
certificate of acknowledgment was 
defective. But it was attempted to 
supply this defect by the parol evi- 
dence of the magistrate, before 



whom the acknowledgment was 
made. This evidence was also re- 
jected, and, in my opinion, . with 
great propriety. That point was ex- 
pressly decided in the case of Wat- 
son v. Bailey, 1 Binn. 470, 2 Am. 
Dec. 462. In that case, the certifi- 
cate of the magistrate was defect- 
ive, and in order to supply the de- 
fect, parol evidence was offered 
and refused by the court. There 
would be no certainty in titles if 
this kind of evidence were per- 
mitted. The deed in question was 
acknowledged the 31st of Decem- 
ber, 1802, and after the lapse of 
twenty years the magistrate is called 
upon to declare what took place at 
the time of the acknowledgment. 
If it were a new point, I should say 
that the evidence ought not to be 
admitted. The law directs the mag- 
istrate to make his certificate in 
writing, and he has made it To 
that the world is to look, and to 
nothing else. But the point is not 
new. The decision in Watson v. 
Bailey has been recognized in other 
cases. There can be no hesitation, 
therefore, in saying that in the 
present instance, the parol evidence 
was inadmissible." 
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the same, was held fatally defective. 4 Speaking of a certifi- 
cate of acknowledgment, Mr. Justice Breese said: "It fails 
to state that the officer acquainted her with, and explained 
to her, its contents, or that he examined her separate and apart 
from her husband, or that she acknowledged that she exe- 
cuted it voluntarily and freely, and without the compulsion of 
her husband. Each of these things is an essential prerequisite 
to pass the title of a married woman's land, and cannot be 
omitted. The statute requires them, and, until they are per- 
formed, the deed as to a feme covert is inoperative and void. 
It is by the authority of the statute alone that she can convey 
her real estate, and a compliance with it is essential to give to 
it validity." 5 Where the certificate of acknowledgment shows 



*Laughlin v. Tream, 14 W. Va. 
322. See, also, Grove v. Zumbro, 
14 Gratt. 501; Linn v. Patton, 10 
W. Va. 198; Laidley v. Knight, 23 
W. Va. 735; Bartlett v. Fleming, 
3 W. Va. 165; Hairston v. Ran- 
dolph, 12 Leigh, 445; Leftwich v. 
Neal, 7 W. Va. 596; Harvey v. 
Peck, 1 Munf. 518. 

5 Garrett v. Moss, 22 111. 363, 
364; Elliot v. Peirsol, 1 Peters, 328 > 
Board of Trustees v. Davison, 65 
111. 124; Healy v. Rowan, 5 Gratt. 
414; 52 Am. Dec 94; Stillwell v. 
Adams, 29 Ark. 346; Jordan v. 
Corey, 2 Ind. 385, 52 Am. Dec. 516; 
McCann v. Edwards, 6 Mon. B. 
208; Dewey v. Campau, 4 Mich. 
565; Russ v. Wingate, 30 Miss. 
440; Den ex. dem. Etheridge v. 
Ashbee, 9 Ired. 353; Willis v. Gatt- 
man, 53 Miss. 721; Warren v. 
Brown, 25 Miss. 66, 57 Am. Dec. 
191. Compare the above cases 
with Adams v. Smith, 11 Wyo. 200, 
70 Pac. 1043, in which the court 
says : 'It is certainly a very proper 
and desirable proceeding, where 



the law required the examination 
of the wife to be separate and 
apart from her husband, for the 
officer to state in his certificate that 
the examination was so made; and 
we are of the opinion that such has 
been the general custom in several, 
if not most, of the counties of the 
state. ... It may be confessed 
that much is capable of being said 
in support of the proposition that 
to certify to the acknowledgment 
of the execution of a deed includes 
by reasonable, if not by necessary 
inference a certification of the acts 
requisite to be done in taking the 
acknowledgment; and that, as no 
deed of a homestead is valid un- 
less the acknowledgment is taken 
under certain specified conditions, 
the officer ought to show in his cer- 
tificate the facts which will disclose 
a strict compliance with- the statu- 
tory conditions. But in view of the 
decisions above referred to, and of 
the absence of a clear expression 
of the statute requiring the certifi- 
cate to contain a statement showing 
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that the privy examination of a married woman was not taken 
as required by statute, she is, where the right to dower exists, 
entitled to recover, on the death of her husband, her dower 
in the real estate conveyed in the deed. 6 The acknowledgment 
should be made after the examination and explanation. It is 
not sufficient that she acknowledged the deed with her hus- 
band, and it was subsequently fully explained to her, and she 
declared that she had executed it voluntarily and did not de- 
sire to retract it. 7 

§ 552. Examination is private if husband is excluded. — 

Some controversy has arisen over what is meant by a private 
examination. It has been contended that a private examina- 
tion signifies that not only the husband but all other persons 
should be excluded when this examination occurs. And in 
one case it was decided that the examination would be vitiated, 
if any other person than the officer and the wife were present, 
for such examination, it was said, would not be private. 8 But 



the fact of separate examination, 
the officer having certified that the 
wife did acknowledge that she free- 
ly and voluntarily signed and ac- 
knowledged the instrument, we feel 
constrained to adopt that conclu- 
sion, which has been sanctioned by 
such excellent authority, will bet- 
ter secure title to real estate in our 
commonwealth and at the same 
time work but slight, if any, hard- 
ship, upon grantors of homesteads." 
The court concludes accordingly 
that the conveyance is not vitiated 
by failure of the certificate of ac- 
knowledgment to recite the sepa- 
rate examination; that it is the 
fact as to separate examination 
which controls. 

• First Nat. Bank v. Paul, 75 Va, 
594, 40 Am. Rep. 740. 



7 McMullen v. Eagan, 21 W. Va. 
233; Watson v. Michael, 21 W. Va. 
568. 

•Warren v. Brown, 25 Miss. 66. 
* 57 Am. Dec 191. "The acknowledg- 
ment made by the complainant," 
said the court, "is not in accordance 
with the statute, but is defective in 
an essential particular. It is true 
that it states that it was made 'sep- 
arate and apart from the husband,' 
but it does not purport to have 
been made on 'a private examina- 
tion.' This is as essential a requi- 
sition of the statute as an exam- 
ination 'apart from the husband/ 
For it will be readily seen that the 
objects of the statute might be as 
easily defeated, if the examination 
was not made in private, as if made 
in the presence of the husband." 
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shortly after, in the same court, this question received the most 
careful examination and consideration, and this case, after a 
re-examination, was overruled, the court observing: "It ap- 
pears to be almost universally held that a literal conformity to 
the words of the statute in such cases is not required, and that 
if the requisites are substantially complied with, it is sufficient. 
What, then, is a substantial compliance with the statute? In 
order to settle this, we must consider what particular evil was 
intended to be prevented, and what object was intended to be 
promoted. There is no difficulty in declaring that the object 
intended to be promoted was the free, voluntary, and uncon- 
strained act of the wife; and that the evil intended to be ob- 
viated was the undue influence of the husband. It was pre- 
sumed that his presence imposed constraint upon her, and that 
influence was intended to be removed by placing her out of its 
immediate operation, and where she would be presumed to act 
'freely, voluntarily, and without any fear, threats, or compul- 
sion of her husband.' The undue influence of others does not 
appear to have been contemplated, nor does it seem to have 
been in the mind of the legislature that the influence of the 
husband might be excited through other persons present at the 
examination ; for had this been the case, the provision doubt- 
less would have been 'apart from her husband' and all other 
persons. Great force is given to this view, when we refer to 
what she is required by the statute to acknowledge, and which 
has reference entirely to her husband, namely, that she acted 
'without fear, threats, or compulsion of her husband.' But it 
is urged that the terms of the statute require that it should be 
shown that her examination was both private and apart from 
her husband; that these terms were employed ex industria; 
that they are significant and must be complied with ; and that 
the statute must be construed so as to give effect to all the 
words used. But words are to be construed with reference to 
the whole statute, its general scope and object, and the partic- 
ular evil intended to be provided against; and the terms used 
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must yield to the obvious intention to be collected from the 
whole act. We have above adverted to the evil intended to be 
prevented, and the reasons of this statute. Keeping these ob- 
jects in view, what, then, are we to understand by the words 
'private examination'? If it was intended that it should be 
out of the presence of all persons whatever, the words 'apart 
from her husband' become useless, for that was already em- 
braced by the words 'private examination' under the construc- 
tion contended for. Suppose the words 'apart from her hus- 
band' were omitted, can we attach any definite and practical 
understanding to the words 'private examination'? Do they 
necessarily exclude the husband's presence, and if they do not, 
as is most certainly true, do they necessarily exclude the pres- 
ence of all other persons? If not, what number and charac- 
ter of persons may be present, and still the examination be 
•private'? These considerations present great difficulties in 
deducing any practical rule from the statute upon the con- 
struction contended for. And these difficulties can only be 
avoided by applying the reason of the statute in its exposition. 
Otherwise it is vague and impracticable. That reason, mani- 
festly, has reference only to the presence, and the presumed 
influence of the husband. When, therefore, the statute pro- 
vides that the wife shall make the acknowledgment on a 'pri- 
vate examination,' 'apart from her husband,' the latter clause 
was intended merely to explain and define what was meant by 
the words 'private examination,' which were too general and 
uncertain for any practical purpose. The substantial thing re- 
quired to be done by her was to declare that she acted 'freely, 
without any fear, threats, or compulsion of her husband,' and 
this out of his presence, and apart from all liability to his con- 
straint." • The rule is now generally "understood as requir- 



9 Love v. Taylor, 26 Miss. 567, 
575, per Handy, J. If there is a de- 
fect in the certificate of acknowl- 
edgment, a proper acknowledgment 
made after a conveyance to a sec- 



ond grantee will not cure the de- 
fect: Durfee v. Gawey, 65 Cal. 
406; Enterprise Co. v. Sheedy, 103 
Pa. St. 492, 49 Am. Rep. 130. 
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ing that the husband is the only person who need be excluded 
from the examination. The presence of other persons does 
not make the examination less private. 1 So the mere pres- 
ence of the grantee at the privy examination, there being no. 
unfairness nor overreaching, is not sufficient to vitiate the 
acknowledgment. 2 

§ 553. Comments. — It has been generally assumed 
that all that the statute requires is, that the examination shall 
be separate and apart from the husband, and the very infre- 
quency with which the question has been raised shows that 
this has been the practical construction placed upon the stat- 
ute. The word "private" is qualified by the words "apart from 
her husband." If this construction were not to be adopted, 
it would be useless to employ the words "apart from her hus- 
band," as the term "private," in excluding all, would necessar- 
ily exclude the husband among the rest. That an influence of 
coercion might be exerted by a third party is not contemplated 
by the statute, the design of which is to secure the wife from 
the control or interference of her husband only. In fact, to 
the objection that an improper influence might be exerted by 
a third party, if allowed to be present, it may be answered 
that the examining officer may as readily be supposed to use 
intimidation. The law considers the wife sufficiently pro- 
tected if she is examined where her husband can exercise no 
control over her will. 

§ 554. Husband must not be able to hear examination. 

— As the whole law relating to the acknowledgments of 
married women depends upon the supposition that the hus- 



1 Dennis v. Tarpenny, 20 Barb. 
371; Thayer v. Torry, 37 N. J. L. 
339. And see Den v. Geiger, 4 
Halst. 233 ; Nanty v. Bailey, 3 Dana. 
111. See, also, Kenneday v. Price, 
57 Miss. 771; Coombes v. Thomas, 



57 Tex. 321 ; Belo v. Mayes, 79 Mo. 
67; Tippett v. Brooks, 28 Tex. Civ. 
App. 107, 67 S. W. 512. 

2 Tippett v. Brooks, 28 Tex. Civ. 
App. 107, 67 S. W. 512. 
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band will unduly influence the wife, it follows that to make 
the examination the private one intended by statute, she must 
be free from all visible compulsion on his part. The acknowl- 
edgment must be taken out of his presence, where he cannot 
see or hear any indication of unwillingness which she may 
manifest in executing or acknowledging the instrument. If 
this be not done, she is not afforded an opportunity to escape 
the coercion against which the law attempts to guard her. 3 
And where a married woman objects to executing a deed, and 
her husband then speaks to her in threatening and abusive lan- 
guage, though the officer is not present, and immediately 
thereafter in her husband's presence she acknowledges the con- 
veyance to be her voluntary act, it is held that the presence of 
her husband is coercive. In such a case the instrument is in- 
effectual to pass her title, as the acknowledgment is not taken 
apart from her husband. 4 The husband should be so far away 
that he cannot communicate to the wife by word, look, ,or mo- 
tion. 5 

§ 555. Construction of particular certificates. — Where 
a statute of Maryland required that a married woman should 
be examined "out of the presence" of her husband, it was held 
by the Supreme Court of the United States that a certificate 
that she was "privately examined apart from and out of the 
hearing of her husband/' was a sufficient compliance with the 



8 McCandless v. Engle, 51 Pa. St. 
309. 

* Edgerton v. Jones, 10 Minn. 427. 
"Whatever other or further con- 
struction," said the court, "it may 
be necessary in a proper case to 
put upon the statute, it is clear that 
the object was to secure to the 
wife freedom of action, especially 
from the influence of her husband, 
in executing deeds of real property. 
We are clear that in this case hi3 



presence under the circumstances 
was not permitted by the statute. 
It was a coercive presence/' 

5 Belo v. Mayes, 79 Mo. 67. A 
command of the husband may not 
amount to duress: Gabbey v. For- 
geus, 38 Kan. 62. See, also, Gard- 
ner v. Case, 111 Ind. 494; Green v. 
Scranage, 19 Iowa, 461, 87 Am. Dec. 
447; Carpenter v. Carpenter, 30 
Kan. 712, 46 Am. Rep. 10& 
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statute. "Now, although the words 'out of the presence' are 
not used here/' said Mr. Justice Miller, "we are of opinion 
that the words which are used show necessarily and conclusive- 
ly that the examination was had out of the presence of the 
husband. In the first place, it was had privately. As the ob- 
ject of the statute was not to provide for strict privacy from 
all persons, but only privacy from the husband, it is to be sup- 
posed that it was in this sense the justices used the word. It 
is also stated that she was examined apart from her husband. 
This expression is still stronger, and can mean nothing less 
than* that the husband was not present when she was exam- 
ined; and to make it still clearer that this examination, pri- 
vate and apart from her husband, was out of his presence, it 
is further certified that it was out of his hearing. Some de- 
cisions of the Supreme Court of Maryland have been cited to 
show that the rule there is a strict one as to the agreement 
between the certificate and the statute, but none which over- 
turns the doctrine recognized by that court, as it has been by 
all others, that equivalent words, or words which convey the 
same meaning, may be used instead of those to be found in 
the statute." 6 In Colorado, the statute provides that the of- 
ficer taking the acknowledgment of a married woman shall 
certify "that the same was made uppn examination separate 
and apart from, and out of the pre^nce of the husband of 
such woman; that the contents, meaning, and effect of such 
deed were by him fully explained to her." 7 The certificate 
declared that the wife 'having been by me examined separate 
and apart, and out of hearing of her husband, and the contents 
and meaning of said trust deed having been by me made 
known, and fully explained to her, acknowledged that she had 
fully and voluntarily executed the same." It will be noticed 
that the officer uses the words "out of hearing," instead of 
those in the statute, "out of the presence," and omits the word 



«Deery v. Cray, 5 Wall. 795, 807, 7 Rev. Stats. Col. p. Ill, § 17. 
18 L. ed. 653, 657. Text gal. 170 
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"effect" contained in the statute, after the words "contents 
and meaning." But it was held that the certificate substan- 
tially complied with the law, and was sufficient. 8 Where it is 
required that she should be examined "privily and apart from 
her husband," a certificate that the commissioner took "the 
private examination," and that she acknowledged that "she 
executed the deed without any compulsion from her husband, 
or any other person," is regarded as sufficient. 9 A certificate of 
acknowledgment after reciting the appearance of the wife con- 
tinued, "who, after a private examination, separate and apart 
from her said husband, acknowledges that she signed, sealed, 
and delivered the foregoing deed as her voluntary act, freely 
and for the purposes therein expressed, without any fear, 
threat, or compulsion of her said husband." To this certifi- 
cate the objection was made, that although it stated that the 
wife was examined separately, yet it did not state that she 
acknowledged the instrument separately. But the court char- 
acterized the objection as hypercritical, and held the certificate 



8 Nippel v. Hammond, 4 Colo. 211. 
The court, per Thatcher, C. J. said : 
"Is the omission of the words 'out 
of the presence of fatal to the 
acknowledgment? There must be a 
substantial, though not necessarily 
a literal compliance with the stat- 
ute. If the substituted words em- 
ployed, considered in connection 
with the entire acknowledgment, do 
not reasonably import that Mrs. 
Bohlscheid was examined 'out of 
the presence' of her husband, the 
acknowledgment would be insuf- 
ficient. Within the intent of the 
section just quoted the words 'sep- 
arate and apart from* evidently in- 
clude in their meaning 'out of the 
presence/ The section, in terms, 
declares that the married woman 



shall acknowledge the deed 'separate 
and apart from her husband/ omit- 
ting the words 'out of the pres- 
ence/ That the legislature intend- 
ed by this language that the ac- 
knowledgment should be taken in 
the absence of the husband, is ap- 
parent from the subsequent part of 
the section which directs that the 
officer taking such acknowledgment 
shall certify that the same was 
made upon examination, separate 
and apart from, and out of the pres- 
ence of, the husband. By no ra- 
tional construction can it be said 
that when a husband is in the pres- 
ence of his wife, that she is separ- 
ate and apart from him." 
» Skinner v. Fletcher, 1 Ired. 313. 
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sufficient. 1 In a recent case arising under the Alabama stat- 
ute it was contended that the certificate as to the separate ac- 
knowledgment of the wife was defective in that it failed to 
certify that the wife of the grantor was personally before the 
officer and the date on which the wife was examined separate 
and apart from her husband. The court, however, disposes 
of this contention as follows: "Certainly, the officer could 
not have examined the wife separate and apart from the hus- 
band if she had not been personally before him. In the cer- 
tificate endorsed on the mortgage he has certified that she was 
examined by him separate and apart from the husband, touch- 
ing her signature "to the within mortgage," and that she ac- 
knowledged, etc; this, we think, in effect certifies that the 
wife was personally before the officer. 8 

§ 556. Presumption of private examination. — Under 
some of the early statutes, all that the officer was required to 
certify was the fact of acknowledgment, and although he was 
compelled to examine the wife separately and apart from her 
husband, and to explain to her the full contents of the deed, 
yet it was not necessary that these facts should affirmatively 
appear from his certificate. Under these statutes, it would be 
presumed that he did his duty, and complied with these re- 
quirements of the statute, without a statement that he did so. 8 
In Indiana, with reference to the statute in force, when the 
acknowledgment was made, it was said: "It is the officer's 

1 Kenneday v. Price, 57 Miss. 771. 2 Sandlin v. Dowdell, 143 Ala. 
And see Bernard v. Elder, SO Miss. 518, 5 A. & E. Ann. Cas. 459. 
336, where a certificate of acknowl- 3 Coleman v. Billings, 89 111. 183; 
ment omitting the words "as her Hughes v. Lane, 11 111. 123, 50 Am. 
voluntary act and deed," "freely," Dec. 436; Russell v. Administra- 
te containing the words "fear, tors of Whiteside, 4 Scam. 7; Jor- 
threats, or compulsion of husband," dan v. Corey, 2 Ind. 385, 52 Am. 
was held sufficient. See, also, Par- Dec. 516; Fleming v. Potter, 14 Ind. 
dun v. Dobesberger, 3 Ind. 389 ; 486 ; Ruffner v. McLennan, 16 Ohio, 
Webster's Lessee v. Hall, 2 Har. & 639. And see Allen v. Reynolds, 4 
McH. 19, 1 Am. D«c. 37a Jones & S. (36 N. Y. Sup. Ct) 297. 
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duty by this statute, before he takes the acknowledgment of 
a feme covert, to examine her apart from her husband, and 
make known to her the contents of the deed ; and if, upon such 
examination, she declares, either expressly or in language im- 
plying it, that she had executed the deed voluntarily, etc., the 
officer must, under his hand and seal, and on the deed, certify 
the same; that is, he must certify that such declaration or ac- 
knowledgment of the voluntary execution of the deed was 
made before him. But the statute does not require, as we 
understand it, the certificate to show anything more on the 
subject than the declaration or acknowledgment of the wife 
that she had voluntarily executed the deed. It will be pre- 
sumed, the contrary not appearing, that the officer did his 
duty as to the separate examination of the wife, and making 
her acquainted with the contents of the deed. It is the ac- 
knowledgment only, not the circumstances under which it was 
made, that is required to be certified." 4 

§ 557. Comments. — The decisions referred to in the 
preceding section were based on special statutes, which, in 
the opinion of the court, required the officer to certify noth- 
ing more than the mere fact of acknowledgment, and under 
which it would be presumed that all antecedent acts had been 
duly performed. They do not, therefore, impugn the general 
rule that the certificate of acknowledgment must show on its 
face, either by using the words of the statute or other equiva- 
lent expressions, every act essential to its validity. Every 
essential act that is not made by the certificate to appear will, 
as we understand the law, be presumed not to have occurred. 

§ 558. Identity should appear. — The general rule, of 
course, prevails in reference to the certificates of married 
women, that it should appear that she was known to the officer 

* Stevens v. Doe, 6 Blackf. 47$ 476. 
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taking the acknowledgment. 5 A certificate of acknowledg- 
ment declared that the husband was personally known to the 
officer, and also that his wife appeared and acknowledged the 
deed. But the certificate did not state that she was personally 
known to the officer. A majority of the court held that the 
acknowledgment was insufficient. "A deed cannot be said to 
be acknowledged," said Mr. Justice Walker, in delivering the 
opinion of the court, "until'it appears that it was the grantor 
himself, and not some person who may have personated him, 
who was before the officer and made the acknowledgment. 
This" provision is wise and salutary in its operation. If no 
such requirement existed, forgeries would be easily perpetrat- 
ed, and it would be hard in all cases, and impossible in many, 
to prove the fact. Remove this safeguard, and titles to real 
estate would be held by a slender and brittle tenure." 6 Chief 
Justice Breese, however, dissented from the opinion of the 
majority of the court, and said : "I think the statutory form 
of acknowledgment has been substantially complied with, as 
the magistrate certified the husband was personally known to 
him, and his wife appeared and acknowledged the deed. And 
it is impossible he could certify she was the wife if he did not 



8 Reynolds v. Kingsbury, IS Iowa, 
238; Gove v. Cather, 23 11L 634, 76 
Am. Dec. 711 ; Lindley v. Smith, 46 
111. 523. See, also, Penny v. British 
etc. Co., 132 Ala. 3S7, 31 So. 96; 
Hart v. Randolph, 142 111. 521, 32 
N. E. 517; McAnulty v. Ellison, 
(Tex.) 71 S. W. 670; Hurst v. Fin- 
ley, 22 Tex. Civ. App. 605, 55 S. W. 
388. Thus in Penny v. British etc. 
Co. (supra) the court says : [There 
is nothing] "to show that the Mar- 
tha Emeline Lancaster who ap- 
peared before the officer was known 
or was made known to him to be 
the wife of G. W. Lancaster. That 
these words have a very important 
office to perforin, being the record 



of the quasi judicial ascertainment 
of the fact that the person making 
the acknowledgment is the wife of 
the grantor, and that a certificate 
not containing them or others of 
like import is not substantially in 
the form prescribed, and therefore 
is of no efficacy, there can, we 
think be no doubt." But it is suf- 
ficient if such fact appears with 
reasonable certainty: Frederick v. 
Wilcox, 119 Ala. 355, 24 So. 582, 
72 Am. St. Rep. 925; Noll v. Clark, 
25 Tex. Civ. App. 136, 60 S. W. 
356. But see Mount v. Kesterson, 
6 Cold. 452. 

« Lindley v. Smith, 46 111. 523, 
527. 
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personally know her. The former includes the latter, and 
makes the acknowledgment a substantial compliance with the 
statute, which is all that is necessary. The objection is very 
technical, and defeats the right." 7 We think the opinion of 
the majority of the court founded on the soundest reason. 
It is true there is some ground for the assertion that the ob- 
jection is technical. But so, perhaps, is every objection that 
a certificate of acknowledgment is defective. It is always 
dangerous to attempt to supply material matters by construc- 
tion, and the rule ought not to be carried further than is neces- 
sary. Where the certificate omitted the name of the wife al- 
together, so that it read : "And the said , wife of said 

, having been by me examined," etc., it was held that 

the certificate was defective, and that the deed could not be 
received in evidence. 8 

§ 559. Statement of wish not to retract. — The statutes 
relative to the acknowledgment of deeds by married women 



7 Lindley v. Smith, supra. In 
that case the certificate was in the 
following form: "State of Illinois, 
Clark County, ss. I, William C. 
Whitlock, a justice of the peace in 
and for the said county, in the 
State aforesaid, do hereby certify 
that Joseph Hollenbeck, personally 
known to me as the same person 
whose name is subscribed to the 
foregoing warranty deed, appeared 
before me this day in person, and 
acknowledged that he signed, sealed, 
and delivered the said instrument 
as his free and voluntary act, for 
the uses and purposes therein set 
forth. And the said Hannah M. 
Hollenbeck, wife of said Joseph M. 
Hollenbeck, having been by me ex- 
amined separate and apart, and out 
of the hearing of her husband, and 



the contents and meaning of the 
said instrument in writing having 
been by me made known and fully 
explained to her, acknowledged that 
she had freely and voluntarily exe- 
cuted the same, without compulsion 
of her said husband, and that she 
does not wish to retract the same. 
Given under my hand and seal thi3 
fourteenth day of January, A. D. 
1859." That the fact that the per- 
son is known to the officer is re- 
quired to be stated, see Tully v. 
Davis, 30 111. 103, 83 Am. Dec. 179; 
Shepherd v. Carrel, 19 I1L 313; 
Adams v. Bishop, 19 111. 395. 

8 Merritt v. Yates, 71 111. 636, 22 
Am. Rep. 128. See, also, Coburn v. 
Herrington, 114 111. 104. 
Text gal 171 
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generally require that she should state that she does not wish 
to retract the execution of the deed. She has even at the very- 
last moment still the right of retraction if she is not perfectly- 
satisfied. Whenever the statute contains a provision of this 
character, the certificate must show that she stated that she 
did not wish to retract. 9 In a case in Virginia, Mr. Justice 
Moncure speaks of the necessity of this statement appearing, 
and says: "This certificate wholy omits any declaration of 
the wife that she wishes not to retract what she had done, and 
contains nothing which tends to show that she made any such 
declaration. Her wish to retract what she had done is per- 
fectly consistent with everything contained in the certificate. 
The law, as we have seen, expressed this declaration to be 
made and entered of record, and the requisition is very ma- 
terial. I am, therefore, compelled to say that in my opinion 
the certificate is fatally defective in this respect, and that the 
privy examination and acknowledgment of the wife were not 
duly taken." 1 A certificate, after stating that the wife ac- 
knowledged the deed, proceeded to declare "and that she does 
not wish to contract the same." The court held that the mis- 
take obviously appeared that the word "contract" was writ- 
ten for "retract," and that it did not affect the certificate. 8 In 
Ohio, the statute provided that if a married woman, after the 
contents of the deed are explained to her, shall, upon her sep- 
arate examination, "declare that she did voluntary sign, seal, 
and acknowledge the same, and that she is still satisfied there- 
with, such officer shall certify such examination and declara- 

» Landers v. Bolton, 26 Cal. 393, Sayre, 29 W. Va. 604; Boiling v. 

408; Belcher v. Weaver, 46 Tex. Teel, 76 Va. 487 ; Laidley v. Central 

293, 26 Am. Rep. 267; Linn v. Pat- Land Co., 30 W. Va. 50S. 

ton, 10 W. Va. 187; Bateman's Pe- 1 Grove v. Zumbro, 14 Gratt. 501, 

tition, 11 R. I. 585; Ruleman v. 516. See, also, Chauvin v. Wagner, 

Pritchett, 56 Tex. 482; Davis v. 18 Mo. 531; Le Bourgeoise v. Mc- 

Agnew, 67 Tex. 206; Burkett v. Namara, 5 Mo. App. 576, appendix. 

Scafborongh, 59 Tex. 496 ; Church- 2 Belcher v. Weaver, 46 Tex. 293, 

ill v Monroe, 1 R. I. 209; Blair v. 297, 26 Am. Rep. 267. 
Deeds. VoL 1.— 67. 
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tion of the wife, together with the acknowledgment as afore- 
said on such deed." Under this statute, it was held that a 
certificate of acknowledgment which omitted the statement 
"that she is still. satisfied therewith/' is defective. 3 In Rhode 



8 Ward v. Mcintosh, 12 Ohio St. 
231. In this case, Peck, J., deliv- 
ered the opinion of the court, and 
said: "At common law the wife 
could not, during coverture, trans- 
fer her interest in real estate, by 
any ordinary conveyance, and this 
enabling statute only authorizes its 
being done, under certain guards 
and restrictions, designed to ob- 
viate any undue influence or persua- 
sion of the husband, and leave her 
free and untrammeled. It would 
seem, therefore, that every precau- 
tion which the statute enjoins 
should be substantially complied 
with before an instrument executed 
by her shall have the effect of en- 
cumbering or divesting her estate. 
Prominent among these safeguards 
is the provision requiring a declara- 
tion by the wife to the officer tak- 
ing the acknowledgment, in the ab- 
sence of the husband, and after ex- 
planation of the effect of the in- 
strument, not only that she did vol- 
untarily sign, seal, and acknowledge 
it, which was substantially complied 
with in the above certificate, but 
also that she is still satisfied there- 
with, and willing to part with the 
interest it purports to convey. The 
husband, without resorting to co- 
ercive measures, may induce a de- 
pendent and confiding wife to con- 
sent to a sacrifie of her true inter- 
ests — a sacrifice to which she may 
have voluntarily, though reluctantly, 
consented. This provision was de- 
signed to confer upon a wife thus 



circumstanced a locus penitentite — 
an opportunity to withdraw before 
becoming irrevocably bound. To 
this end, she is to be removed tem- 
porarily from the presence and di- 
rect influence of her husband, and 
informed of the legal effect of the 
instrument she has executed, and 
required to declare her continued 
satisfaction with or dissent from the 
projected contract. In view of the 
extraordinary influence which an 
embarrassed or unscrupulous hus- 
band may exercise over one in such 
intimate relations with him, such a 
provision seems eminently just and 
appropriate. . . . Courts have, 
certainly, gone great lengths in sus- 
taining conveyances of married 
women, which have been defectively 
acknowledged. They were, no doubt, 
stimulated to do so by the fact 
that otherwise the parties aggrieved 
would be without remedy; but this 
is no longer true, as the constitu- 
tion and the law at this day, in all 
proper cases, afford a remedy 
against such persons. A somewhat 
similar question arose in the States 
of Illinois and Missouri, under stat- 
utes of those States by which the 
deed of a feme covert is made 
obligatory upon her, if she, upon 
separate examination, shall ac- 
knowledge that she executed the 
deed voluntarily, etc., and does not 
wish to retract, the certificate fail- 
ing to state that she did not wish 
to retract. In each of those States 
the courts were divided on the 
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Island, the statute provided that the wife should be examined 
privily and apart from her husband, and should declare to the 
officer taking such acknowledgment that the deed shown and 
explained to her by the officer is her voluntary - act, and that 



question whether a fair construc- 
tion of the statutes, under which 
the acknowledgments were taken, 
required the officer to certify that 
she did not wish to retract; but all 
the judges seem to concur in hold- 
ing that if it was so required, the 
objection would be fatal: Hughes 
et al. v. Lane et al., 11 111. 123, SO 
Am. Dec. 436; Chauvin et al. v. 
Wagner, 18 Mo. 531. The ques- 
tion which divided the courts of 
those States could not arise under 
our statute, which imperatively re- 
quires the declaration to be made, 
and if made, to be certified upon 
the deed itself. We are aware that 
the views here expressed are in con- 
flict with the case of Card v. Pat- 
terson, 5 Ohio St. 319. In that 
case, which arose under the Act of 
1831, a certificate by a justice of the 
peace, 'that the said Maria (the 
wife), being by me examined, sep- 
arate from her husband, declared 
that she signed the same of her own 
free will and accord,' preceded by 
the joint acknowledgment of the 
deed by her and her husband, was 
held effective to transfer her inter- 
est in the lands conveyed. This cer- 
tificate, it is true, varies from the 
certificate of Mrs. Mcintosh in this, 
that it is preceded by a joint ac- 
knowledgment of husband and wife, 
and renders the inference that she 
thereby expressed her satisfaction, 
less forced than, in the case at bar. 
Still it is not to be disguised that 
under our conceptions of the stat- 



ute, the certificate was insufficient. 
The declaration of continued satis- 
faction to which we attach such im- 
portance does not appear to have 
been noticed by the court or the 
counsel managing the cause. The 
court refer to the statute of 1818, 
and the decisions under it, and the 
earlier laws, and after contracting 
the certificate before them with one 
adjudged to be sufficient under the 
Act of 1818, in Vattier v. Chessel- 
dine, 16 Ohio, 661, arrive at the con- 
clusion 'that the certificate in ques- 
tion, under the adjudications of 
this court, substantially complies 
with the requirements of the Act 
of 1831/ None of the statutes un- 
der which the adjudications re- 
ferred to were made, contain the 
same or any similar provision, it 
having been introduced for the first 
time into the Act of 1831, to pro- 
tect the estates of married women 
from hasty and ill-advised aliena- 
tions. While we entertain profound 
respect for the learning and ability 
of the court making the decision in 
that case, we are constrained to 
think it was decided upon its sup- 
posed analogy to adjudications un- 
der statutes essentially variant, and 
without properly estimating the 
change effected or intended to be 
effected by the Act of 1831. We 
are also sensible of the impolicy of 
disturbing decisions in reference 
to alienations of real estate; but 
we regard the decision in Card v. 
Patterson as a substantial repeal of 
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she does not wish to retract the same. A certificate of ac- 
knowledgment stated that the husband acknowledged the deed 
to be his voluntary act and deed, and the wife "being exam- 
ined separately and apart from her husband, acknowledged 
the same before me." The court said that the fair construc- 
tion of the language was that she was examined separata and 
apart from her husband in reference to the deed, but added: 
"The result of that examination is but imperfectly given, when 
it is added, she acknowledged the same. The object of the 
privy examination is not merely that she should declare to the 
magistrate that she had executed the deed, but that she might 
declare whether she had executed it freely, without constraint, 
and that it is, at the moment of examination, her free and 
voluntary act. The magistrate may have intended this by his 
certificate. But the question is not what the magistrate in- 
tended, but what the words of the certificate by fair construc- 
tion expressly or necessarily imply. We cannot extend these 
words by construction, without taking for granted the very 
fact which it was the design of the statute that the magistrate 
should certify. But for this we may as well assume that the 
words imply that she acknowledged it to be an instrument 
executed by constraint, as that it was her free and voluntary 
act. The certificate, therefore, is insufficient as it stands, and 
cannot be extended by construction without taking for grant- 
ed the fact which it was the intent of the statute that the cer- 
tificate should ascertain, to wit, whether the deed was her will- 
ing or unwilling act at the time of taking the acknowledg- 
ment. It is upon the deed, as the present act of her will, that 
the statute emphatically insists, when it requires that she 
should declare that she doth not wish to retract the same." * 



an express statutory provision, and 
a majority of the court are fain to 
believe that a speedy retraction will 
be productive of less injustice than 
is likely to ensue from a blind ad- 
herence to a solitary decision made 



in direct contravention of the stat- 
ute." But see, also, Etheridge v. 
Ferebee, 9 Ired. 312. 

4 Churchill v. Moore, 1 R. I. 209, 
211, per Durfee, C. J. 
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In a later case in the same State, where the certificate omitted 
the statement of a wish not to retract, it was argued that it 
might be presumed that she did not after signing, change her 
mind. But the court responded : "Undoubtedly we may pre- 
sume so, and yet the fact may be otherwise. And because it 
may be otherwise, the statute requires the more plenary proof 
afforded by the declaration. We have no right to dispense 

with so positive a requirement Of course, it is not 

necessary, however desirable it may be, for the certificate to 
follow the language of the statute. But it is necessary for it 
to Show, either expressly or by intendment, that the acknowl- 
edgment or declaration prescribed has been given in substance 
if not in form." 6 But it is not essential that the officer should 
ask her in the words of the statute whether she wished to 
retract the deed, but it is sufficient if he brings out from her 
the fact that it is her present purpose voluntarily to execute 
the deed. 6 So the words in the certificate "consent that the 
same be recorded'' were held to be equivalent to "she does 
not wish to retract," and the certificate was upheld upon ths 
general principle underlying the construction of all acknowl- 
edgments that a substantial compliance with the statutory form 
is sufficient. 7 

§ 560. Explanation of contents of deed. — Another re- 
quirement generally found running through all the statutes is 
that the officer shall explain or make known to the married 
woman seeking to acknowledge the deed, the contents of the 
instrument. This is generally regarded as an essential re- 
quirement, and the fact of such explanation should be stated 
in the certificate. In a case in California, where the certificate 
of acknowledgment was defective in this respect, and where 

» Bateman's Petition, 11 R. I. 585, 7 Masterson v. Harris, 37 Tex. 

587. Civ. App. 145, 83 S. W. 428 (citing 

« Adams v. Pardue (Tex. Civ. text sees. 510, 522, 534). 
App.) 36 S. W. Rep. 1015. 
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the wife was unable to write, Chief Justice Terry, in speaking 
of this provision of the statute, observed: "The legislature 
designed by these provisions to prevent the execution of any 
conveyance by a married woman from being procured by de- 
ceit or misrepresentation, and this object could be effectually 
accomplished only by requiring the instrument to be explained 
to her before being acknowledged, in order that the execution 
might be retracted if procured by improper influences. Under 
our law, no presumption of knowledge on the part of a mar- 
ried woman of the contents of a deed arises from the fact of 
executing it, and especially could no such presumption arise 
in the present case, as it appears from the instrument itself 
conclusion was reached that this requirement of the statute 
that the wife was unable to write." 8 This question was very 



8 In Pease v. Barbiers, 10 Cal. 
436, 440. See, also, Hutchinson v. 
Ainsworth, 63 Cal. 286; Langton v. 
Marshall, 59 Tex. 296; Morman v. 
Board, 11 Bush, 135; Burnett v. 
McCluey, 78 Mo. 676; Bateman's 
Petition, 11 R. I. 585; Boiling v. 
Teel, 76 Va. 487 ; Barnet v. Barnet, 
15 Serg. & R. 72, 16 Am. Dec. 516; 
O'Ferrall v. Simplot, 4 Greene G. 
162, s. c. 4 Iowa, 381; Ruleman v. 
Pritchett, 56 Tex. 482; Johnson v. 
Bryan, 62 Tex. 623; Norton v. 
Davis, 83 Tex. 32; Burkett v. Scar- 
borough, 59 Tex. 495; Hayden v. 
Moffatt, 74 Tex. 647, 15 Am. St. 
Rep. 866; Johnson v. Taylor, 60 
Tex. 360; Miller v. Wentworth, 82 
Pa, St. 280; Spencer v.- Reese, 165 
Pa. St 158; Hornbeck v. Mutual 
etc. Assn., 88 Pa. St. 64; Roney v. 
Moss, 76 Ala. 491 ; Bagby v. Ember- 
son, 79 Mo. 139; Tavenner v. Bar- 
rett, 21 V/. Va. 65; Boiling v. Teel, 
76 Va. 487; Spencer v. Reese, 165 
Pa. St. 158, 30 Atl. 722; Kopke v. 
Votaw (Tex.) 95 S. W. 15; Kim- 



mey v. Abney, (Tex. Civ. App.) 107 
S. W. 885; Bennett v. Pierce, 45 W. 
Va. 654, 31 S. E. 972; Roulston v. 
Darby, (Tenn.) 52 S. W. 318; Li- 
terer v. Huddleston, (Tenn.) 52 S. 
W. 1003. She must have a genu- 
ine understanding of what she 
is doing: Blume v. White, (Tex. 
Civ. App.) Ill S. W. 1066. In 
this case it was held to be the duty 
of the notary taking the acknowl- 
edgment to a deed of homestead 
to state to the wife the contents of 
the deed and also to ascertain and 
explain to her the nature of the 
transaction and the effect of the 
deed. The court says : "An ex- 
planation which does not inform 
the wife of the real consideration 
upon which she is expected to part 
with her rights does not meet the 
statutory requirements. It is no 
answer to this to say the notary is 
not supposed to understand the de- 
tails of the contract between the 
parties, involving the transfer of 
the homestead. If he undertakes 



CHAP. XX.] ACKNOWLEDGMENT BY MARRIED WOMEN. 1063 

elaborately discussed in a case that arose in Virginia, and the 
conclusion was reached that this requirement of the statute 
was indispensable to a valid acknowledgment, and a certificate 
which omitted to state that it had been done was defective. 9 
Allen, J., said : "The certificate in the case under considera- 
tion varies from the form prescribed in several respects; but 
enough appears upon its face to show that the law. was sub- 
stantially complied with except in one particular; the justices 
do not certify that the deed was fully explained to the jeme, 
nor is there anything in the certificate from which, in my opin- 
iofi, we are authorized to infer that at the time of the ac- 
knowledgment of the deed she had knowledge of its contents. 
It has been argued with much ingenuity that, as it appears 
from the certificate that she had acknowledged that she had 
willingly executed said deed on her part, that implies a con- 
sent, and that she could not consent to that of which she was 
ignorant. The argument strikes me as more specious than 
sound. We can easily imagine that a wife might be readily 
brought to yield her consent to an act of this kind desired by 
her husband, though ignorant of its character. But with the 
plain requisitions of the statute before us, such speculations 



to act as the legal adviser of the 
wife under those circumstances, and 
to perform the duties contemplated 
by law, it is his duty to become in- 
formed in order that he may cor- 
rectly advise the wife; and unless 
he is capable of making the ex- 
planation required of him he is 
not properly equipped for taking 
the acknowledgment of the wife. 
We think it was the duty of the 
notary to expalin to Mrs. Blume 
the real consideration for the con- 
veyance of her homestead, and that 
the court should have instructed 
the jury accordingly. If she al- 
ready understands the instrument, 
the officer need not explain it : Mc- 
Connick v. Yeiser, 23 Ky. L. Rep. 



400, 63 S. W. 38; Kaufman v. Row- 
an, 189 Pa. St. 121, 42 Atl. 25; 
Ronner v. Welcker, 99 Term. 623, 
42 S. W. 439." See, also, First Nat. 
Bank of Hailey v. Glenn, 10 Ida, 
224, 77 Pac. 623, 109 Am. St Rep. 
204. In Barnet v. Barnet, supra, it 
was said: "It does not appear by 
the certificate of this acknowledg- 
ment that the contents of the deed 
were made known to the wife, or 
that she did, in fact, know them. 
It has been expressly decided by 
this court that this is an incurable 
defect, and, therefore, the opinion 
of the court below was correct" 

9 Hairston v. Randclph, 12 Leigh, 
445. 
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are unnecessary. At common law she could not convey. The 
statute points out a mode by which a valid conveyance may 
be made. It is an innovation on the common law, and its terms 
must be substantially complied with. By it, the certificate must 
in some form show, not only that she acknowledged the con- 
veyance, and that she willingly signed, sealed, and delivered 
the same, and wished not to retract it, but that it was ex- 
plained to her. The explanation is to be made that she may 
have knowledge of the contents; but if the acknowledgment 
implies consent, and consent implies knowledge, then the sim- 
ple acknowledgment would have been sufficient, and the other 
requirements would be supererogatory Whilst a com- 
pliance with all the terms of the law is required to appear on 
the face of the certificate, we have a reasonable assurance that 
the leading object of the statute will be assured; that is, the 
providing the wife with an opportunity, after a full under- 
standing of the nature of the act she is about to do, of exer- 
cising her own free will. The certificate in the present case 
does not, in terms, state that the deed was explained to the 
wife; and there is nothing on the face of it to the same effect 
which justifies the inference that it was explained, or that she 
had knowledge of the nature of the act she was doing; on the 
contrary, every word of the certificate may be true, and yet she 
may never have read the deed or heard its contents. There- 
fore, I think the certificate is defective and the deed not valid 
as to her." And Mr. Justice Cabell said: "In the case of 
a deed executed by a person not under the disability of covert- 
ure, the law infers, prima facie, that the party executing it had 
sufficient knowledge of the nature and effect of the deed, and 
that he acted freely and voluntarily. Therefore, nothing fur- 
ther is required than proof of the mere execution of the deed. 
But the law makes no such inference in the case of married 
women, who, being under the power and dominion of their 
husbands, may be sometimes coerced to do that which they 
would not willingly do; and even where there is no coercion, 
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they may be deceived as to the nature and effect of the act pro- 
posed to be done, by the representations of their husbands, in 
which they generally repose an unsuspecting confidence. To 
guard the wife against these dangers, the law is not satisfied 
with her mere acknowledgment of the deed. Such acknowl- 
edgment does not and ought not to imply that she acted either 
voluntarily or with proper knowledge. It may, in fact, have 
been made in terror of her husband, or in ignorance of the 
nature and effect of the deed. The law, therefore, has wisely 
ordained that, to give validity to the deed of a married woman, 
it rhust appear that in executing the deed she acted both under- 
standing^ and willingly. The certificate before us is fatally 
defective. It does not appear that Mrs. Randolph was ac- 
quainted with the nature and effect of the deed. The certifi- 
cate does not state that the deed was explained to her by the 
justices nor does it state any circumstance from which her 
knowledge of its contents can be fairly inferred." 1 So a cer- 
tificate was held to be fatally defective where the words "un- 
derstandingly" and "for the purposes therein expressed" were 
omitted notwithstanding it recited that the contents of the deed 
were explained to the wife and she then declared that she 
freely and voluntarily executed it. 8 However, the exact lan- 
guage of the statute need not be used if the language of the 
statute is substantially followed. 8 

§ 560a. Explanation to widow. — The statutes requir- 
ing that the contents of a deed should be explained by the 
officer taking the acknowledgment of a married woman, 
apply only to feme covert The object of such a provision 
of the statute is that she may understand what she is do- 



1 Hairston v. Randolph, supra ; 
Boiling v. Teel, 76 Va. 487. But 
see Tod v. Baylor, 4 Leigh, 498. 

8 Roulston v. Darby, (Tenn.) 52 
S. W. 318. See, also, Literer v. 
Huddleston, (Tenn.) 52 S. W. 1003. 



» Geil v. Geil, 101 Va. 773, 45 S. 
E. 325, (citing text Sec. 571.) But 
see Watson v Michael, 21 W. Va. 
568. 
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ing, and may act freely and voluntarily without influence 
from her husband. But where she has no husband to ex- 
ercise this influence against which the law attempts to 
protect her, there is no reason for explaining the deed to 
her. Hence, it is unncessary to explain a deed to a widow, 
and in a suit to set aside a deed claimed to have been ob- 
tained by undue influence, the fact the officer failed to ex- 
plain to her the contents of the deed cannot be admitted 
in evidence. 4 

§ 561. Eplanation in presence of husband. — It might 
seem that everything connected with the acknowledgment 
of a deed by a married woman should occur or be performed 
out of the presence of the husband. It has been so repeatedly 
said, that the acknowledgment is meant to take the place of 
the ancient fine, and that the law has thrown around the wife 
all the safeguards, to prevent any imposition or coercion on 
the part of her husband, that it would seem to follow, as a 
natural conclusion, that none of the elements of a perfect ac- 
knowledgment should be interfered with by the presence of 
her husband, who, the law generally presumes, will exercise 
an undue influence over her. But it has been decided that an 
explanation of the contents of the deed in the presence of the 
husband does not affect the acknowledgment. 6 



4 Beville v. Jones, 74 Tex. 14a 
fi Moorman v. Board, 11 Bush, 
135. In that case it was said by 
Lindsay, J., who delivered the opin- 
ion of the court (p. 139) : "The 
decided weight of the testimony is 
in favor of the conclusion that 
Board was not in the room, nor in 
sight of his wife at the time the 
clerk took the acknowledgment to 
the deed. Instead of contradicting 
the presumption of law that she 
was examined separately and apart 
from him, it rather supports said 



presumption. But it is proved by 
the clerk, if he be a competent wit- 
ness to prove such a fact, that he 
did not then and there, nor in fact 
at any time, explain to her the con- 
tents of the instrument Appellants 
insist that it is equally as essential 
to the validity of a conveyance exe- 
cuted by a married woman that the 
clerk shall explain its contents, and 
its effect to her, separately and 
apart from her husband, as that her 
acknowledgment and consent shall 
be so given. The acknowledgment 
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§ 561a. Explanation of title. — The officer is not com- 
pelled to explain immaterial matters, nor is he compelled to 
explain to a married woman, acknowledging her deed before 



and the consent that the conveyance 
may be recorded must be the free 
and unconstrained act of the wife. 
Unless the one is made and the 
other given separately and apart 
from the husband, the presumption 
that she did not act freely and with- 
out constraint, arises as matter of 
law, and is conclusive of the ques- 
tion. While the law presumes, for 
the protection of the wife, that the 
presence of the husband puts her 
in moral duress, at least as to her 
actions, there is no such presump- 
tion as to the acquisition of infor- 
mation by her, touching the con- 
tents and legal effect of a written 
instrument by which her rights are 
to be affected. The information 
may be imparted in the presence of 
the husband. The wife may, in 
point of fact, draft the instrument 
herself, and may comprehend it 
more fully than the husband. To 
insure her an opportunity for free 
inquiry, the law directs the clerk to 
explain the deed to her separate and 
apart from her husband; but, as it 
is the information as to the con- 
tents and legal effect of the instru- 
ment, and not the time, place, and 
mode in which it is imparted, nor 
the person who imparts it, that con- 
stitutes the essence of the legal 
requisition, it cannot be regarded 
as indispensably necessary that the 
deed shall have been explained by 
the clerk in the absence of the hus- 
hand in order to make it valid. 
That it was so explained, and, 
therefore, that Mrs. Board did un- 



derstand its contents and legal ef- 
fect, is to be presumed from the 
certificate of the clerk. Appellants 
seek to overcome this last and es- 
sential presumption by showing, not 
that she did not understand the 
deed, but that the clerk did not ex- 
plain it to her. We need not inti- 
mate what our decision would be 
if the proof left the case in this at- 
titude. But it is proved beyond 
question that the attorney who pre- 
pared the conveyance, and who, in 
the matter, may be said to have rep- 
resented as well Mrs. Board as her 
hushand, did read the deed to her, 
and did explain to her its contents 
and legal effect. It is objected, 
however, that when this explana- 
tion was made the husband was 
present, and, therefore, Mrs. Board 
did not have an opportunity to 
make full and free inquiry. The 
evidence does not very clearly show 
that the husband was present at the 
time of the explanation; hut, if it 
be true that he was, it is still mani- 
fest that Mrs. Board made all the 
inquiries that she desired to make. 
When the clerk in the absence of 
her husband offered to make the 
necessary explanation, she failed to 
avail herself of the opportunity to 
make further inquiry, and declined 
to listen to the tendered explana- 
tion, upon the ground that she had 
heard the deed read and understood 
it Another circumstance worthy 
of note is that the conveyance ac- 
cords exactly with the desire and 
intention of Mrs. Board as ex- 
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him the condition of her title, unless by a special covenant in- 
serted in the deed her title is a part of it. The officer is not 
compelled to inform her whether the title rests in her or in 
her children, or to give her any advice or information what- 
ever concerning her title. If he were compelled to do this it 
would be necessary for him to examine the records, and, pos- 
sibly, to secure a legal opinion, before he could take a valid 
acknowledgment. It may be presumed that the holder of a 
title knows the character and extent of it, but if not, and no 
fraud or imposition is practiced in obtaining the conveyance, 
his or her ignorance of the title will supply no reason for the 
invalidation of the deed. 6 

§ 562. Where officer himself not required to explain. — 
If the statute does not require that the officer shall himself 
explain the contents of the deed to the wife, it is sufficient if 
she is made acquainted with the contents by any person, that 
the officer is cognizant of this fact and duly certifies to it in 
his certificate. 7 A certificate of acknowledgment stated that a 
married woman "acknowledged and declared that she was well 
acquainted with the contents of the deed." Although the cer* 
tificate did not state that the contents of the conveyance were 
made known to her by the officer, it was considered suffi- 
cient. 8 



pressed to Heston, when, in the 
absence of her husband, she re- 
quested him to accept the convey- 
ance, in order that she might re- 
convey to the appellee. We are 
asked in this case, upon oral testi- 
mony, to disregard the presumption 
of law arising from the certificate 
of the clerk that Mrs. Board under- 
stood the contents and effect of the 
deed when she acknowledged it, 
and consented that it should be re- 
corded. This oral testimony not 
only fails to contract this pre- 



sumption, but, in fact, shows that 
it is true. Such being the case, 
the presumption must control." 
Text gal. 173. 

6 Ray v. Crouch, 10 Mo. App. 321 ; 
Morrison v. McKee, 11 Ma Apa 
594. 

7 Jansen v. McCahill, 22 Cal. 563, 
565, 38 Am. Dec. 84; French Bank 
v. Beard, 54 Cal. 480. 

6 Thomas v. Meir, 18 Mo. 573. 
Concerning the objection that it did 
not appear that the officer acquaint- 
ed the wife with the contents of 
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§ 563. Omission of explanation. — A statute in Mis- 
souri, authorizing the acknowledgment of a married woman 
to be taken before certain courts, required that the certifi- 
cate should set forth that the contents were "made known 
and explained to her." In a case before the court the certifi- 
cate stated that the married woman was made acquainted with 
the contents of the deed, but did not state that they were ex- 
plained to her. The court held that this omission did not viti- 
ate the certificate of acknowledgment. 9 "The duty enjoined 
upon the officer/' said the court, "is to see that the woman 
understands the nature and effect of the instrument she has 
executed. It would clearly be superfluous for the court to at- 
tempt an explanation of the contents of a deed, if the woman 
should so state her own understanding of its effect as to show 
that she already understood it perfectly, and the certificate 
would be false, if it said that the contents of the deed were 
made known and explained to her, when the court took the 
acknowledgment upon ascertaining that she already knew and 
understood the contents. 1 Suppose a certificate should state 
that the woman appeared before the court and presented the 
deed for acknowledgment, stating that it was a deed for her 
own property, conveying it to the grantee for a consideration, 
which she named, and which was the consideration in the 
deed, and that the grantee was to receive the absolute estate 
in fee simple, and that she described the property just as it 
was described in the deed. If her statement, thus made to 
the court, corresponded with the language and legal effect of 



the deed, Gamble, J., in delivering 
the opinion of the court, said : "The 
first objection will not be consid- 
ered in this case, but will be dis- 
missed with the remark that when 
a married woman, on examination 
apart from her husband, declares 
that she is well acquainted with 
lhe contents of the deed, the case 
ought to be considered as entirely 



unlike one in which the certificate 
is silent about her acquaintance with 
the contents of the deed. The cer- 
tificate should receive the most lib- 
eral construction in favor of sup- 
porting the conveyance." 

9 Chauvin v. Wagner, 18 Mo. 541. 

1 Citing Mclntyre v. Ward, 5 
Binn. 301; Talbot v. Simpson, 1 
Peters C C 190. 
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the deed, it is not doubted that she had already such acquaint- 
ance with the contents of the instrument as would dispense 
with any attempt on the part of the court to explain the con- 
tents to her. The design of the law would be accomplished, 
although the officer imparted no information to her. It would 
be a question of casuistry, whether the officer could certify 
that he made her acquainted with the contents of the deed, or 
explained the contents to her, when she knew them perfectly 
before she came before him. The courts and officers intrust- 
ed with the duty must be supposed to understand the object 
of the statute in requiring them to see that the woman knows 
the effect of her act, and the certificate is only required to 
show that the duty enjoined upon the officer has been per- 
formed. In some cases, as where the instrument is in a lan- 
guage with which the woman is not acquainted, it would be 
necessary to explain the meaning of the words employed in 
the instrument. In some cases where there are complicated 
limitations, there may be a necessity for an explanation of the 
effect of such parts of the instrument. In such cases, the of- 
ficer or court would explain the instrument, and the law re- 
quires the explanation to be made, unless the woman had the 
requisite knowledge without the explanation. The certificate 
in the present case states that the woman was made acquaint- 
ed with the contents of the deed, and this may be regarded as 
a statement that she understood the nature and effect of the 
instrument. There are many cases in different courts in which 
such strictness is required as would render this acknowledg- 
ment ineffectual, because the fact is not stated that the con- 
tents of the deed were explained to Mrs. Chauvin ; but we are 
not disposed to require any such literal compliance with the 
statute. It is said in the certificate that the contents were 
familiarly known to her, because that is the meaning of the 
words that she was made 'acquainted with the contents/ and 
we will intend that there was a case before the court taking 
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the acknowledgment, which did not require any explanation 
to be made to the woman." 2 

§ 563a. Presumption of knowledge. — In certain cases 
the fact of knowledge of the contents of the deed may be pre- 
sumed. Thus, instruments providing for the transfer of prop- 
erty to a trustee in trust for the grantor and his wife, during 
their lives, and disposing of the residue after their death, had 
been prepared after consultation and deliberation, and the of- 
ficer who took the acknowledgment of the grantors testified 
that the deeds had been signed before he came to take the ac- 
knowledgment, and that the grantors acknowledged their exe- 
cution. It would be presumed, the court held, that the grant- 
ors had read the deeds, and that the wife freely and volun- 
tarily excuted them with a full knowledge of their contents 
and of the effect which they had upon her rights. 8 



2 Chauvin v. Wagner, supra. See, 
also, Ray v. Crouch, 10 App. Mo. 
321; Talbot v. Simpson, 1 Peters 
C. C. 188; Martin v. Davidson, 3 
Bush, 572; Nantz v. Bailey, 3 Dana, 
111; Gregory v. Ford, 5 Mon. B. 
471; Kavanaugh v. Day, 10 R. I. 
393, 397, 14 Am. Rep. 691 ; Hughes 
v. Lane, 11 111. 123, SO Am. Dec. 
436; Nippel v. Hammond, 4 Col. 
211. In Talbot v. Simpson, supra, 
Washington, J., said: "As to her 
knowledge of the contents of the 
deed, it is manifest, that unless the 
magistrate made them known to 
her, or she to him, he has certified 
a falsehood, for he states it as a 
fact, that she knew the contents, 
which he could not truly certify 
unless he had in some way satis- 
fied himself that she did know them. 
And of what importance would it 



be whether she obtained this knowl- 
edge from the magistrate, from her 
own examination of the deed, or 
even from the information of her 
husband, if the fact certified be true 
that she knew the contents." 
Whether the certificate must state 
that the deed was explained to the 
wife is for the most part matter of 
special statutory regulation. In 
some instances it has been held un- 
necessary: Stevens v. Doe, 6 
Blackf. 475; Gregory v. Ford, 5 
Mon. B. 471; Chesnut v. Shane, 16 
Ohio, 599, 47 Am. Dec. 387; Card 
v. Patterson, 5 Ohio St. 319. But 
see Good v. Zercher, 12 Ohio, 364; 
Connell v. Connell, 6 Ohio, 358; 
Silliman v. Cummins, 13 Ohio, 116; 
Meddock v. Williams, 12 Ohio, 377. 
3 Massey v. Huntington, 118 I1L 
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§ 564. Acknowledgment by deaf mutes. — The informa- 
tion required to be given to a married woman concerning the 
contents and purport of a deed, may be done by signs, if she 
is a deaf mute. And she may also signify her willingness to 
execute the deed, and the fact that she fully understands it, 
in the same mode. 4 

§ 565. Execution of deed must be voluntary and free 
from compulsion. — The very essence of the acknowledg- 
ment of a married woman is that the execution of the deed is 
her voluntary act, performed understandingly and without 
coercion. Hence, to render the certificate valid, this fact must 
appear either by using the words of the statute or words of 
equivalent signification. 6 "The essential thing to be accom- 
plished in effecting a conveyance by femes covert is the privy 
examination, whereby it is ascertained that her execution of 
the instrument was voluntary, free, and without fear, compul- 
sion, or undue influence. This was the essential thing in a 
conveyance by fine in England ; and in all the varying legisla- 
tion upon this subject in this State, and in all the States of 
the Union, this has been the one primary object in view. 
Whatever statutory provisions have reference to the complete 
accomplishment of that object, and the protection of the feme 
covert, must be regarded as mandatory. But general provis- 
ions of the statute in regard to the mode of executing or 



4 In the Matter of Harper, 6 Man. 
& G. 732. 

5 Garrett v. Moss, 22 111. 363; 
Bartlett v. Fleming, 3 W. Va. 163 ; 
Stillwell v. Adams, 29 Ark. 346; 
Louden v. Blythe, 27 Pa. St. 22, 67 
Am. Dec. 442; Tubbs v. Gatewood, 
26 Ark. 128; Chaffe v. Oliver, 39 
Ark. 531; Bagby v. Emberson, 79 
Mo. 139; Little v. Dodge, 32 Ark. 
453; Hayden v. Moffatt, 74 Tex. 
647, 15 Am. St. Rep. 866; Belcher 



v. Weaver, 46 Tex. 293, 26 Am. 
Rep. 267; Smith v. Elliott, 39 Tex. 
201 ; Pickens v. Knisely, 29 W. Va. 
1, 6 Am. St. Rep. 322; Laughlin v. 
Fream, 14 W. Va. 322; Stillwell 
v. Adams, 29 Ark. 346; Bollen v. 
Teel, 76 Va. 487. See, also, Black 
v. Garner, (Tex. Civ. App.) 63 S. 
W. 918, 65 S. W. 876; Tiemann v. 
Cobb, 35 Tex. Civ. App. 289, 80 S. 
W. 250; McAnulty v. Elison, 
(Tex.) 71 S. W. 670. 
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authenticating such deeds, not having reference to this essen- 
tial condition, need not be considered as mandatory, unless cir- 
cumstances or the obvious intent of the legislature so indi- 
cate." 8 Where a certificate of acknowledgment stated that 
the married woman "acknowledgd to me that she executed the 
same freely and voluntarily, and for the uses and purposes 
therein mentioned, without fear or compulsion, and that she 
did not wish to retract the same, well knowing the contents 
thereof, after due explanation by me made," it was held suf- 
ficient, although it omitted the words "undue influence" con- 
tained in the statute. 7 So also where the certificate recited that 
the married woman executed the same freely and "with 
constraint" on the part of her husband and "that she does not 
wish to retract the same," it was held that the word "with" 
was a clerical mistake and that the notary intended to use the 
word "without" and that, therefore, the acknowledgment was 
not defective as not showing the deed was freely executed. 8 
Likewise it is held that the word "freely" relates entirely to 
the relation between the husband and wife, and that it indi- 
cates a condition of freedom on her part from the influence 
of her husband and not of freedom from the obligation of a 
contract or other duty. 9 



6 Mount v. Kesterson, 6 Cold. 
452, 459, per Andrews, J. See, also, 
Gill v. Fauntleroy, 8 Mon. B. 177; 
Blackburn v. Pennington, 8 Mon. B. 
217; Jones v. Lewis, 8 Ired. 70, 47 
Am. Dec. 338; Lucas v. Cobbs, 1 
Dev. & B. 228; Pratt v. Battels, 28 
Vt. 685. 

7 Goode v. Smith, 13 Cal. 81. Bald- 
win, J., in delivering the opinion of 
the court, said: "We think that 
the acknowledgment was sufficient 
as to the husband and wife. It is 
true that it does not follow the 
word of the statute, but this is not 
necessary. The certificate shows a 

Deeds. Vol. I.— 68. 



privy examination of the wife — 
that the deed was freely and volun- 
tarily executed without threats, 
fear, or compulsion. It is true 
that it does not state that it was 
executed without undue influence; 
but it is difficult to see how a deed, 
freely and voluntarily executed, 
without fear, threats, or compul- 
sion, could be executed under un- 
due influence, or indeed any ex- 
traneous influence at all." 

8 Johnson v. Thompson, (Tex. 
Civ. App.) 50 S. W. 1055. 

9 Goldstein v. Curtis, 63 N. J. Eq. 
454, 52 AtL 218. 
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§ 566. Comments — Equivalent words for voluntary 
act. — It is manifestly impossible to lay down any univer- 
sal rule by which it can be said that any particular word or 
phrase is the equivalent of the words used in the statute, re- 
quiring that the act of the feme covert shall be voluntary and 
without compulsion. All that we can do is to bring to the 
attention of the reader some of the cases in which the ques- 
tion has been decided, whether particular words are or are 
not of equivalent import with other words, and leave him to 
make the application to any particular case he may have under 
investigation. In some courts the rule that prevails is to up- 
hold the certificate by all possible rules of construction. In 
others, a disposition is evinced to view the certificate with 
strictness, and to require a literal compliance with every re- 
quirement of the statute. This fact may account in some 
measure for the conflicting decisions that are found upon the 
various topics relating to acknowledgments, while at the same 
time it shows the difficulty of formulating general rules. 

§ 567. Instances. — In an early case in Maryland, a cer- 
tificate of acknowledgment stated that the wife being exam- 
ined privately and out of the hearing of her husband, acknowl- 
edged that she executed the same "of her own free will, and 
not through any threats of her said husband, or fear of his 
displeasure," but omitted the words "ill-usage." It was held 
that this omission invalidated the deed. 1 But it was held, 
where the certificate stated that a married woman acknowl- 



1 Hawkins v. Burress, 1 Har. & 
J. 513. Said Chase, C. J.: "It is 
not for the court to say what the 
words of the law ought to be, they 
must take them as they are. The 
court think the acknowledgment 
certified is defective, and does not 
divest the estate of the feme covert, 
who was in this case grantor. They 
think the words 'ill-usage by' are 



material; therefore, the court are 
of the opinion, and so direct the 
jury, that the acknowledgment of 
the feme covert is defective, the 
words 'ill-usage* not being inserted 
in the certificate of the justices who 
took the said acknowledgment; and 
that the said deed is inoperative to 
pass and transfer her interest in 
the said land." 
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edged the deed "freely, without any fear, threats, or compul- 
sion of her husband," that the omission of the word "volun- 
tarily" was immaterial, as its place was substantially supplied 
by the other expression. 2 It has been held that the words 
"without undue influence or compulsion of her husband," are 
equivalent in signification to the clause, "of her own free will, 
without undue influence or compulsion of her husband." Said 
Harrison, J. : "The wife is under subjection to no one except 
her husband, and her freedom from the constraint and 
control of all other persons is presumed and need not be shown, 
and the free will with which she is required to act in the dis- 
posal of her real estate is freedom from the constraint and 
undue influence of her husband." * 

§ 568. Omission of the word "fear" — Conflicting de- 
cisions. — It was held in Alabama, that a certificate of ac- 
knowledgment stating that a married woman "signed, sealed, 
and delivered the above instrument, of her own free will and 
accord, and without any force, persuasion, or threats from 
her said husband, and for the express purposes therein stated," 
did not substantially comply with the statute requiring an 



2 Lessee of Battin v. Bigelow, 1 
Peters C. C. 452. Where the stat- 
ute requires that the certificate of 
acknowledgment of a deed of a 
married woman should state that 
she "acknowledged such instrument 
to be her act and deed, and de- 
clared that she had willingly signed 
the same," a certificate stating that 
"she acknowledged the same freely 
and willingly," does not comply 
with the statute: Hayden v. Mof- 
fatt, 74 Tex. 647, 15 Am. St. Rep. 
866. 

8 Tubbs v. Gatewood, 26 Ark. 
128. The statute then in force pro- 
viding for the authentication of 
the certificates of married women 



was as follows : "The conveyance 
of any real estate by any married 
woman, or the relinquishment of 
dower in any of her husband's real 
estate, shall be authenticated, and 
the title passed by such married 
woman voluntarily a^earing before 
the proper court or officer, and in 
the absence of her husband, declar- 
ing that she had, of her own free 
will, executed the deed or instru- 
ment in question, or that she had 
signed and sealed the relinquish- 
ment of dower for the purposes 
therein contained and set forth, 
without compulsion or undue in- 
fluence of her husband." 
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acknowledgment that she signed, sealed, and delivered the 
deed "as her voluntary act and deed, freely, without any fear, 
threats, or compulsion of her said husband," for the reason 
that it omitted to state that she acknowledged the deed with- 
out any fear} In a later case in the same State, this certifi- 
cate of acknowledgment again came before the same tribunal. 



4 Boykin v. Rain, 28 Ala. 332, 65 
Am. Dec 349. Mr. Justice Rice 
said: "It was essential that she 
should acknowledge, amongst other 
things, that she executed the mort- 
gage 'without any fear.' She has 
not acknowledged this, nor anything 
in substance the same. It will not 
do to say she has acknowledged 
something like it. Resemblance is 
not identity. Fear may exist on the 
part of the wife, 'without any force, 
persuasion, or threats' from the 
husband. Her acknowledgment, 
that she executed the deed of her 
own free will and accord, is not 
identical in substance with an ac- 
knowledgment that she executed it 
freely, without any fear of her hus- 
band. Fear may exist, and often 
does exist, in a degree so moderate 
as not to destroy the freedom of 
the will Thus, l>y faith, Noah, 
being warned of God of things not 
seen as yet, moved with fear, 
prepared an ark to the saving of 
his house 1 : Hebrews xi. 7. A 
deed, executed with very slight fear, 
by a person sui juris, could not for 
that cause only be set aside. Fear 
may exist to a degree which 
amounts to undue influence, or mor- 
al coercion. But it may exist in a 
much more moderate degree, and 
fall far short of undue influence 
or moral coercion. It need not and 
may not be the predominant mo- 



tive. If the words contained in the 
acknowledgment by a married wom- 
an of the execution of a deed pur- 
porting to convey her land, do not 
exclude or negative the idea, that 
at the time she executed the deed 
any far of her husband existed, 
the acknowledgment is insufficient, 
without regard to the degree of that 
fear. Her acknowledgment that she 
executed it of her own free will 
and accord, does not negative the 
existence of fear in its mildest and 
most moderate degree. We cannot 
dispense with any requirement of 
the law (Bright v. Boyd, 1 Story, 
486; 1 Story's Eq. §§ 97, 117) ; and 
as the acknowledgment under con- 
sideration is not such as was pre- 
scribed, the mortgage did not pass 
the estate of Mrs. Hazard in the 
land : Hollingsworth v. McDonald, 
2 Har. & J. 230, 3 Am. Dec. 545; 
Chauvin v. Wagner, 18 Mo. 531; 
Elliott v. Peirsol, 1 Peters, 338, 7 
L, ed. 169; Gill v. Fauntleroy, 8 
Mon. B. 178; Jourdan v. Jourdan, 
9 Scrg. & R. 274, 11 Am. Dec. 724; 
Flanagan v. Young, 2 Har. & McH. 
38; Martin v.' Dwelly, 6 Wend. 9, 
21 Am. Dec. 245 ; Green v. Branton, 
1 Dev. Eq. 500; Bright v. Boyd, 1 
Story, 487; 1 Story's Eq. Juris. §§ 
96, 177; Morceau v. Detchemendy, 
18 Mo. 522; Warren v. Brown, 25 
Miss. 66, 57 Am. Dec 19L" 
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There was at this time a change in the members of the court, 
and a majority of the court said they were not satisfied with 
the former decision, but would adhere to it, to avoid the in- 
jury that would ensue from overruling it. 5 Mr. Justice Stone, 
with whom concurred Mr. Justice R. W. Walker, said, speak- 
ing of the former case of Boykin v. Rain : "In that case the 
court held that the certificate was not a substantial compliance 
with the requirements of the statute, and that consequently the 
title did not pass. The case was decided before I became a 
member of the court; but an application for a rehearing was 
submitted to the court after my election. The majority over- 
ruled the application, but I did not concur in their conclusion. 
That decision has stood for several years ; and although I am 
not convinced of its correctness, I think more evil would re- 
sult from overturning it now than from adhering to it. Few 
deeds, if any, will be found so entirely like the one there 
construed as to constitue that case a dangerous precedent; 
and uniformity of decision in cases affecting rights of property 
is one of the benefits that result from a well regulated judicial 
system. I adhere to that decision." But A. J. Walker, C. J., 
said: "I was on the bench when the opinion in Boykin v. 
Rain 8 was delivered. That opinion has the full sanction of 
my judgment. The argument and investigation on this ap- 
peal has not shaken, but has served to confirm, the conviction 
previously entertained. I hold that the opinion in Boykin v. 
Rain was right; and I base my assent to an affirmance upon 
the intrinsic merits of the questions involved, and not upon 
the doctrine of stare decisis/' 7 These decisions, however, are 
in direct conflict with those on similar certificates of acknowl- 
edgment in other States. In Ohio, the statute required that 
if the married woman, upon an examination separate and 
apart from her husband, shall declare "that she doth voluntar- 

« Alabama Life Ins. Co. v. Boy- 7 See Motes v. Carter, 73 Ala. 
kin, 38 Ala. 510. 553. 
«28 Ala. 332, 65 Am. Dec. 349. 
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ily, and of her own free will and accord, without any fear or 
coercion of her husband, did and doth now acknowledge the 
signing and sealing thereof," the officer shall certify the facts. 
The certificate of acknowledgment stated that the husband 
and wife appeared before the officer, and "having been made 
acquainted with the contents, and being examined separate 
and apart, the wife from the husband, acknowledged the above 
indenture to be their voluntary act and deed, for the uses and 
purposes therein mentioned," omitting the word "fear." The 
court held that this certificate substantially complied with the 
statute, and was sufficient. 8 Speaking of the objection that it 
did not appear from the certificate that the wife acted with- 
out fear and coercion of the husband, Mr. Justice Burnet, de- 
livering the opinion of the court, said : "It is true that it does 
appear from the certificate that the wife acted without any 
fear or coercion of her husband. It is true that those words 
are not contained in the certificate, but the justice certifies 
that she acknowledged the deed to be her voluntary act, and, 
if voluntary, it would not have been done under the influence 
of fear or coercion. The term Voluntary' is defined to be, 
acting without compulsion, acting by choice, willing, of one's 
own accord. The declaration of the wife, then, on her separ- 
ate examination, excludes the idea of fear or force. If she 
executed the instrument willingly of choice, and of her own 
accord, as her admission before the justice imports, she could 
not have been under the influence of fear, much less of co- 
ercion. An act done in consequence of fear cannot be done 
willingly and of choice. The one unavoidably excludes the 
other, so that the magistrate, although he has not used all the 
words given in the statute, has taken one which includes the 
substance of all the others." This decision has been affirmed 
in later cases. 9 In New Jersey the statute provided that the 



•Brown v. Farran, 3 Ohio, 140, 639; Dengenhart v. Cracraft, 36 
153. Ohio St. 549, 573. In the former 

•Ruffner v. McLean, 16 Ohio, case Hitchcock, J„ referring to 
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estate of a married woman should not pass by her deed, un- 
less on a private examination she acknowledged that she 
"signed, sealed and delivered the same as her voluntary act 
and deed, freely, without any fear, threats, or compulsion of 
her husband, and a certificate thereof written on or under the 
said deed or conveyance, and signed by the officer before 
whom it was made." A certificate of acknowledgment stated 
that the wife being "examined, separate and apart from her 
husband did acknowledge that she signed, sealed, and deliv- 
ered the same, freely and voluntarily, and without any threats 
or compulsion from her said husband." The court held that 
the certificate was not vitiated by the omission of the word 
"fear." "The censure cast on this acknowledgment," said 
the court, "for the want of the word 'fear/ is entirely too se- 
vere a criticism, if a substantial compliance satisfies the act. It 
is very possible, as remarked by counsel on the argument, that 
fear may exist without threats, but it is not very easy to sup- 
pose there can be fear if there be no compulsion ; and if the 
wife executed the deed 'freely and voluntarily/ she must neces- 
sarily have been without fear. These expressions negative, in 



Brown v. Farran, said (p. 652) : 
"I assented to the principles settled 
in this case, and think they should 
have never been departed from. 
Any other decision would have 
shaken the titles to many millions 
of property, which had been ac- 
quired by the then present holders, 
by fair and bona fide purchase. A 
contrary decision, it is true, might 
have enabled many widows to re- 
claim property, which had been by 
their consent sold and conveyed, for 
an ample consideration, or it might 
have enabled them to enforce claims 
for dower in premises, for the con- 
veyance of which they had joined 
with their husband, and done all 
on their part that could be done to 



make such conveyance effective. 
And if such conveyances are not to 
be held effective, it is for the sole 
reason that an officer whose duty it 
was to take an acknowledgment of 
the conveyance has omitted some 
technical formality in reducing the 
certificate of acknowledgment to 
writing. Another reason why I as- 
sented to the principle of this de- 
cision, and why I am still willing 
to adhere to those principles, is 
that I am unwilling to adopt any 
rule of construction to a statute, 
or to recognize as principle a law, 
which will encourage any portion of 
the community, whether male or fe- 
male, in fraud or dishonesty." 
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the most unequivocal and exclusive manner, the presence of 
fear." 1 

§ 569. Comments. — There can be little doubt but that 
the decisions made in Alabama, in the cases cited, where the 
word "fear" was omitted, would not be accepted as authority 
elsewhere. Indeed, the very court that rendered the decision 
was convinced of its incorrectness, and only adhered to it on 
the doctrine of stare decisis, and because its overthrow would 
be followed by disastrous results. While a compliance with 
the requirements of the statute should always be insisted upon, 
it should be a substantial, and not a strictly literal compliance. 
Regard should be had to the intention of the legislature, and 
if it is manifest that the conveyance of the married woman 
has been executed conformably to the provisions of the stat- 



*Den v. Geiger, 4 Halst (9 N. 
J. L.) 225, 223. In Dundas v. 
Hitchcock, 12 How. 256, 269, 13 L. 
ed. 978, 983, Mr. Justice Grier said : 
"It is objected, also, that this ac- 
knowledgment is not in the very 
words of the statute. In the place 
of the words, 'as her voluntary act 
and deed/ it substitutes the words, 
'freely and of her own accord.' 
That the words of the acknowl- 
edgment have the same meaning, 
and are in substance the same with 
those used in the statute, it needs no 
argument to demonstrate; and that 
such an acknowledgment is a suf- 
ficient compliance with the statute 
to give validity to the deed of the 
wife, is not only consonant with 
reason, but as the cases cited by 
counsel show, supported by very 
numerous authorities. The act re- 
quires a private examination of the 
wife to ascertain that she acts free- 
ly and not by compulsion of her 



husband, but, it prescribes no pre- 
cise form of words to be used in the 
certificate, nor requires that it 
should contain all the synonyms 
used in the statute to express the 
meaning of the legislature. In oth- 
er acts of the same legislature, 
where a precise form of acknowl- 
edgment of certain deeds is pre- 
scribed, it is provided that 'any cer- 
tificate of probate or acknowledg- 
ment of any such deed shall be good 
and effectual if it contain the sub- 
stance, whether it be in the form or 
not, of that set forth in the first 
section of the act : Clay's Dig. 153. 
The legislature have thus shown 
a laudable anxiety to hinder a con- 
struction of their statutes, which 
would require a stringent adherence 
to a mere form of words without 
regard to their meaning or sub- 
stance, and make the validity of 
titles to depend on the verbal ac- 
curacy of careless scriveners." 
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ute, and this fact is made reasonably to appear, the certificate 
should not be set aside, merely because there is a possibility 
that a state of fear might have existed on her part, which, 
though not entirely excluded by the words employed, yet from 
them cannot be fairly implied. 8 

§ 569a. Unacknowledged contract to convey land. — 

Where it is essential to a conveyance by a married woman 
that it should be acknowledged, a contract to convey her sep- 
arate estate is, if unacknowledged, void. 3 Though the vendee 
may enter into possession under the agreement and pay the 
purchase money, she may recover the land in ejectment. The 
vendee cannot hold possession in equity until the purchase 
money is repaid. 4 After her death her heirs can likewise 



•But if the statute requires the 
word "fear" to be inserted in the 
certificate, that word or one of simi- 
lar import must be used, or the cer- 
tificate will be held defective : Hol- 
lingsworth v. McDonald, 2 Har. 
& J. 230, 3 Am. Dec. 545. 

8 Kirk v. Clark, 59 Pa. 479; Striv- 
ers v. Tucker, 126 Pa. St. 74; Rum- 
felt v. Clemens, 46 Pa. St. 455; 
Colburn v. Kelly, 61 Pa. St. 314; 
Glidden v. Strupler, 52 Pa. St. 400; 
Knowles v. McCamly, 10 Paige, 
342; Innis v. Templeton, 95 Pa. 
St. 262, 40 Am. Rep. 643; Kirk- 
land v. Hepselgefer, 2 Grant's Cas. 
84; Miltenberger v. Croyle, 27 Pa. 
St. 170; Roseburgh v. Sterling, 27 
Pa. St. 292; Jackson v. Torrence, 
83 Cal. 521. 

4 Rumfelt v. Clemens, 46 Pa. St. 
455. Said Mr. Justice Agnew in 
delivering the opinion of the court : 
"To say that her contract of sale 
of her interest in lands made, as the 
law presumes in every case, under 
the influence of her husband, unless 



separately examined, and giving her 
free consent to it, is good in 
equity, unless she refunds the price, 
is to take away the very protec- 
tion the acts of assembly intended 
to provide. What assurance have 
we in this, or in any,, case that the 
agreement was not procured from 
her by threats, cruel treatment, or 
a course of petty annoyances, 
amounting to an absolute con- 
straint? The policy of the law, in 
this respect, is founded in a deep 
insight of the marriage relation, 
exposing the timid, shrinking wife 
to the storm of passion, the tortur- 
ing reproach, or the heart-breaking 
unkindness of her husband. If we 
hold that a defense in equity, found- 
ed on possession and payment of 
purchase money, may be set up, we 
shall clearly be bound to permit the 
wife to reply to it, by showing con- 
jugal restraints, her own unwill- 
ingness, the efforts of the husband 
to compel, and the unpleasant tales 
of family jars! Equity, clearly, 
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maintain ejectment for the land. 5 She is not estopped by acts 
and declarations that would bind her as an estoppel if she 
were a feme sole} As her contract to convey is void, she 
cannot ratify it by acts, but only by a deed executed in the 
manner prescribed by statute. 7 Even though a contract to 
convey may not be within the letter of the statute relating to 
conveyances by married women, it is within its meaning and 
within the policy of -the law requiring acknowledgments 
by married women. 8 So where the husband and wife are 
jointly interested in the title, and a contract to convey is signed, 
by herself and husband, which she fails to acknowledge, she is 
not estopped from claiming her separate interest in the prop- 
erty because she fails to give express notice to the purchaser 
that she claims a definite interest, or to inform him of the 
nature and extent of her title. Nor can she be conclusively 
presumed to know the law that such unacknowledged contract 
was her husband's sole contract. No estoppel can be raised 
against her founded on such a presumption, because the ques- 



would not execute an involuntary 
contract, while it would never do to 
open the door to the revelations of 
domestic discord. Beyond this, how 
shall we protect the wife against 
those private acts of compulsion 
unseen by the public eye, when no 
proof can be brought to expose the 
unfeeling conduct of the husband to 
the light of truth? Again, if we 
hold that without repayment she 
can recover her property, sold prob- 
ably under the pressure of impor- 
tunity or coercion, with an inten- 
tion to possess himself of her es- 
tate, how will she ever recover aft- 
er a dissolute husband has squan- 
dered the proceeds, or when he is 
unable or refuses to refund it? She 
cannot repay nor contract a loan to 
repay it. Of what use to her would 
be a verdict for possession, subject 



to the condition of repayment? 
Thus, she is left exposed to all the 
danger and hardship of her situ- 
ation when united to a husband 
whose unkindness, rapacity, misfor- 
tune, or vice has robbed her of her 
estate. There is no safety but to 
hold, as this court has heretofore 
held, that the agreement of the wife 
is void in equity as well as law, un- 
less she has been afforded an op- 
portunity, at least, to unburthen her 
griefs in the ear of the officer of 
the law, in the privacy of a sepa- 
rate examination." 

» Kirk v. Clark, 59 Pa. St. 479. 

e Stivers v. Tucker, 126 Pa. St. 
74. 

'Glidden v. Strupler, 52 Pa. St 
400. 

8 Jackson v. Torrence, 83 Cal. 521. 
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tion of her knowledge as to whether her husband claimed by 
the contract the right to convey the whole property without 
her consent is not one of legal fiction, but depending on actual 
knowledge, motives, and intention. 9 As an unacknowledged 
executory contract to convey her separate estate cannot be en- 
forced against her, neither can it be specifically enforced 
against the vendee. The contract is not voidable at her option, 
but is absolutely void and is to be treated as a nudum pactum 
for all purposes. 1 

§ 570. Other cases in which certificates have been con- 
strued. — Where the statute required the certificate to state 
that she executed the deed "freely, voluntarily, without com- 
pulsion, constraint, or coercion by her husband/' a certificate 
omitting these words and simply declaring that she had ac- 
knowledged the deed, and "had willingly signed, sealed, and 
delivered the same, and that she wished not to retract it," is 
a nullity. 8 In West Virginia, the statute requires that the 
wife shall in acknowledging her deed declare that "she had 
willingly executed the same, and does not wish to retract it." 
A certificate omitted the words that "she had willingly exe- 
cuted the same," although it contained the phrase, "and does 
not wish to retract it." The certificate, on account of this 
omission, was held fatally defective. 8 But a certificate of 



9 Jackson v. Torrence, 83 Cal. 521. 

1 Banbury v. Arnold, 91 Cal. 606. 

2 Henderson v. Rice, 1 Cold. 223. 
»Leftwich v. Neal, 7 W. Va. 569. 

Paull, J., said: "In the certificate 
now under consideration, the dec- 
laration of the wife that she had 
willingly executed the deed is en- 
tirely omitted, but it does contain 
the words, 'that she does not wish 
to retract it/ The certificate re- 
cites that she declared the same to 
be her act, and this is required by 
the statute; but this by no means 



implies a compliance with the addi- 
tional requirement of the statute 
immediately following, to wit: 
'And declared that she had willing- 
ly executed the same, and does not 
wish to retract it* If authority is 
needed on this proposition, it is 
found in Blackburn's Heirs v. Pen- 
nington, 8 Mon. B. 217. There the 
certificate showed that the grantors, 
including the wife, acknowledged 
the deed to be their act, and that 
she was privily examined. But the 
court held that this certificate must 
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acknowledgment which shows that the wife acknowledged the 
execution of the deed "without any fear, threats, or compul- 
sion" on the part of the husband, upon an examination sepa- 



show that her acknowledgment was 
voluntary, and that it could not be 
inferred from the fact of her privy 
examination ; in other words, a cer- 
tificate merely that a deed was ac- 
knowledged to be her act did not 
prove or show that it was a volun- 
tary acknowledgment And if, un- 
der our statute, the fact that a cer- 
tificate showing that a feme ac- 
knowledged a deed to be her act 
does not imply a compliance with 
the further requirement of the stat- 
ute that she willingly executed the 
same ; that these are in fact equiva- 
lent expressions, no more, we think, 
does the fact that the words, 'that 
she did not wish to retract it/ found 
in the certificate, prove or show that 
she willingly executed the deed. 
We do not think that it can be 
necessarily inferred, because a feme 
acknowledged that she doth wish 
to retract what she has done, tbat, 
therefore, she willingly executed the 
deed. The execution might have 
been at one period, and under du- 
ress or coercion, while the acknowl- 
edgment that she did not wish to 
retract it is made at a subsequent 
time and under different influences. 
It cannot be said, at least, that this 
is impossible. But here is the ex- 
press provision of the statute re- 
quiring her declaration that she 
willingly executed the deed, and 
does not wish to retract it, to be 
certified and recorded. The two 
phrases are connected by the copu- 
lative conjunction and, not by the 
disjunctive conjunction or; in the 



latter case they might have been 
construed as equivalent expressions, 
and the presence of the last might 
be construed as dispensing with that 
of the former. But the legislature 
has expressly inserted them both, 
and both, or an equivalent for both, 
must be embraced in a certificate 
to make the deed operative. This, 
we think, is essential, in order that 
we may not, in the language of 
Judge Tucker, 'dispense with any 
part of the law,' and, in the lan- 
guage of Judge Allen, 'there is good 
reason for requiring a substantial 
compliance with all the requisites 
of the statute.' The legislature 
dees not seem to have regarded 
these phrases as being of the same 
import, and the rules of interpre- 
tation require that the courts shall 
give effect to every part of the act 
It has been contended that the case 
of Gill and Simpson v. Fauntleroy's 
Heirs, 8 Mon. B. 177, authorizes a 
different effect or construction to 
the language used in this certificate, 
and decides that the phrase, 'and 
does not wish to retract it,' is equiv- 
alent to the language 'that she will- 
ingly executed the same.' We ob- 
serve that we have not seen the 
Kentucky statute, but we infer from 
the language of the courts, in the 
cases we have examined, that their 
statute does not contain the pro- 
vision in the same form as ours, 
requiring the certificate of two in- 
dependent facts connected togeth- 
er. Moreover, the certificate in this 
case of Gill and Simpson v. Faunt- 
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rate and apart from him, is not rendered defective by the omis- 
sion of the words, "freely and voluntarily." 4 Where a stat- 
ute required that the certificate should show that she had, "of 
her own free will, executed the deed, without compulsion or 
undue influence of her husband," it is a substantial compliance 
to state in the certificate that she acknowledged that she 
"signed said deed freely, and of her own consent, but not by 
the persuasion or compulsion of her said husband," which lat- 
ter expression is equivalent to the former. 5 Where the stat- 
ute requires that a deed shall be fully explained to the wife by 
the officer taking her acknowledgment, a certificate of ac- 
knowledgment reciting that the wife, "being examined by 
me privily and apart from her husband, declared that she fully 
understood the contents of said deed, and that she signed it 
freely and without fear of her husband, and did not wish to 
retract it," is insufficient. 6 So, the omission of the words, 
"and for the purposes therein expressed," has been held to ren- 
der the certificate defective. 7 



leroy's Heirs, states other matters 
not embraced in ours, and the judg- 
ment of the court is founded, seem- 
ingly, upon them all. The court 
say: The declaration that she did 
not wish to retract is equivalent to 
a declaration that she wished the 
deed to stand as her deed; and she 
further evinces this desire by again 
acknowledging it, and consenting 
that it might be recorded. It seems 
to us that this should be regarded 
as tantamount to a declaration that 
she fully acknowledged the deed. 
We do not think this case, upon a 
careful examination, justifies the 
full effect which has been claimed 
for it, and cannot, we think, be 
allowed to override an express re- 
quirement of our statute. Upon the 
whole, we think the certificate is 



fatally defective in the particular 
to which reference has been made." 

4 Allen v. Denoir, S3 Miss. 321. 

6 Little v. Dodge, 32 Ark. 453. 
See, also, for further cases, Belch- 
er v. Weaver, 46 Tex. 293, 26 Am. 
Rep. 267; Dennis v. Tarpenny, 20 
Barb. 371; Bernard v. Elder, SO 
Miss. 336; Stuart v. Dutton, 39 
111. 91; Gorman v. Stanton, 5 Mo. 
App. 585; Meriam v. Harsen, 2 
Barb. Ch. 232; Bartlett v. Fleming, 
3 W. Va. 163; Solyer v. Romanet, 
52 Tex. 562; Lucas v. Cobbs, 1 Dev. 
& B. 228; Laird v. Scott, 5 Heisk. 
314. 

6 Langton v. Marshall, 59 Tex. 
296. 

7 Currie v. Kerr, 11 Lea (Tenn.), 
13a 
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§ 571. Substantial compliance with the statute suffi- 
cient. — As the certificate of acknowledgment of a married 
woman is generally considered an essential part of her deed, 
it is evident that there must be a compliance with all the statu- 
tory provisions on the subject. But, as is apparent from what 
has been said in previous sections, it is not necessary that there 
should be a literal compliance with these provisions. The 
cases that have already been cited are authority for the state- 
ment that slight deviations from the language of the statute 
will not vitiate an acknowledgment. It is sufficient if the re- 
quirements of the statute have been substantially observed. 
Without entering into details, we may quote as a correct ex- 
position of the law upon this subject the remarks of Mr. Jus- 
tice Breese : "It has been often held by this court that in the 
acknowledgment of a deed by a married woman, it is sufficient 
if it appears the statute has been substantially observed and 
followed. A mere literal compliance is not demanded nor ex- 
pected. The great object which the legislature seems to have 
had in view in prescribing the mode by which a married 
woman may be divested of her interest in land, seems to be 
that she should not be imposed upon or coerced by her hus- 
band, and to protect her from imposition or coercion, the of- 
ficer shall examine her separate and apart from her husband, 
that he shall explain to her the nature of the act she is about 
to consummate, and this, by explaining to her the contents of 
the deed she has executed, and, if it is her own estate she is 
conveying, that she may retract if she desires to do so, for 
any cause then operating upon her. It is the design of the law 
she should be informed of her true position and of the real 
nature of her interest in the land, and this is presumed to be 
done by the officer, by his certificate that he fully explained to 
her the contents of the deed. When all these appear from the 
certificate, slight departures from the words of the law will 
not prejudice; so long as the substance is preserved, mere 
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technical objections will not be favored." 8 Where the certifi- 
cate states that the wife acknowledged that she "signed" the 
deed, this is a substantial compliance with the statute using 
the additional words "sealed and delivered." 9 Where the 
statute requires the acknowledgment shall be "on examina- 
tion apart from and without the hearing of her husband," and 
provides that every certificate which substantially conforms to 
the requirements of the statute shall be valid, a certificate 
which states that the acknowledgment was made "on a pri- 
vate examination separate and apart from her husband," sub- 
stantially complies with the statute. 1 

§ 572, Surplusage. — A certificate of acknowledgment 
that complies with all the requirements of the statute is not 
invalidated by the fact that it states more than is necessary. 
This principle is frequently illustrated in cases where a clause 
is added relinquishing the right of dower when no such state- 
ment is necessary. It may not be inappropriate to give as a 



• In Stuart v. Dutton, 39 III. 91, 
93. See, also, Muir v. Galloway, 
61 Cal. 498; Kottman v. Ayer, 1 
Strob. 552; Thayer v. Torrey, 37 
N. J. L. 339; Reynolds v. Kings- 
bury, 15 Iowa, 238; Merriam v. 
Harsen, 2 Barb. Ch. 232; Young v. 
State, 7 Gill & J. 253; Langhorne 
v. Hobson, 4 Leigh, 224; Owen v. 
Norris, 5 Blackf. 479; Allen v. 
Lenoir, 53 Miss. 321 ; Johns v. Rear- 
don, 11 Md. 465; Hughes v. Lane, 
11 III 123, 50 Am. Dec. 436; Hol- 
lingsworth v. McDonald, 2 Har. & 
J. 230, 3 Am. Dec. 545; Mclntire 
v. Ward, 5 Binn. 296, 6 Am. Dec. 
417; Coombes v. Thomas, 57 Tex. 
321; Gordon v. Leech, 81 Ky. 229. 
Substantial compliance is sufficient: 
Linville v. Greer, 165 Mo. 380, 65 



S. W. 579; Johnson v. Thompson, 
(Tex.) 50 S. W. 1055; Boswell v. 
Laramie etc. Bank, 16 Wyo. 161, 92 
Pac. 624. See, also, Burnside v. 
Mealer, 26 Ky. L. Rep. 79, 80 S. 
W. 785. Where the acknowledg- 
ment of husband and wife were cer- 
tified in the same certificate relat- 
ing to the wife may be aided by 
language contained in the certifi- 
cate relating to their joint acknowl- 
edgment: Soyler v. Romanet, 52 
Tex. 562; Donahue v. Mills, 41 
Ark. 421. But see, in Illinois, Mer- 
ritt v. Yates, 71 111. 636, 22 Am. 
Rep. 128; Hartshorn v. Dawson, 
79 111. 108. 

9 MuIlins v. Weaver, 57 Tex. 5. 

l Muir v. Galloway, 61 CaL 498. 
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pertinent illustration of this principle a case which occurred in 
Mississippi, where the certificate of acknowledgment after stat- 
ing that the husband and wife acknowledged that they signed, 
sealed, and delivered the deed as their act and deed, proceeded 
to state that the wife "did, on a private examination made of 
her apart from her husband, acknowledge that she signed, 
sealed, and delivered the same as her voluntary act and deed, 
and without any fear, threats, or compulsion of her said hus- 
band, and in bar of her dower." The property conveyed was 
the separate property of the wife, and, therefore, it was un- 
necessary to say anything about dower. It was urged before 
the court that these last words, "and in bar of her dower," 
should be understood as qualifying all that preceded them in 
the certificate of acknowledgment, and that the effect of the 
whole acknowledgment was but a relinquishment of the wife's 
right of dower. But the court held that this clause was sur- 
plusage, and did not invalidate the certificate. In the words 
of the court : "The language of the latter clause must be taken 
with reference to the preceding clause, and also with refer- 
ence to the interest intended to be conveyed, as shown by the 
deed itself; and, so considered, it is not justly susceptible of 
any other construction than that, on the private examination, 
she acknowledged that she executed the instrument as her 
act and deed, for the uses and purposes therein named, which 
appear by the deed to be a conveyance of the property as be- 
longing to her. As the property was her separate estate, she, 
therefore, acknowledged that she conveyed it as such, accord- 
ing to the purport of the deed. This was manifestly the ob- 
ject which the parties intended to effect, and the words of the 
acknowledgment are sufficient for the purpose. The super- 
added words 'and in bar of her dower' do not restrict or im- 
pair the acknowledgment already made, but must be under- 
stood as intended to release her right of dower, in addition to 
the estate already conveyed. This is the fair construction of 
the language usd, and these concluding words were, doubt- 
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less, used under the impression that her right of dower had 
to be released in terms, in addition to her acknowledgment 
that she conveyed her separate estate. But being useless, un- 
der the circumstances in which the title to the property stood, 
and merely in addition to what was previously stated, they are 
mere surplusage, and cannot limit or affect her acknowledg- 
ment as to the conveyance of her sole and separate estate, 
which was complete without them." 2 Where the statute re- 
quires that an express relinquishment of dower shall be insert- 
ed in the certificate of acknowledgment of a married woman to 
bar her right of dower, to give the deed this effect the statute 
must be complied with. The statement that she acknowledged 
the execution of the deed is not sufficient. 3 

§ 573. Community property. — In California, all prop- 
erty of either husband or wife, owned before marriage or 
acquired afterward by gift, bequest, devise, or descent, with 
the rents, issues, and profits is the separate property of such 
husband or wife. All other property acquired after marriage 
by either husband or wife or both, is community property, of 
which the husband has the management and control with the 
same absolute power of disposition that he possesses of his 
own separate estate. 4 If the wife should join in the deed 
with her husband, of property standing in her name, but 
which is community property, the fact that the certificate of 
acknowledgment is defective, cannot affect the validity of the 
conveyance, for the reason that her signature is unnecessary. 
"As the property belonged to the community, it was subject to 



8 Stone v. Montgomery, 35 Miss. 
83, 106. See, also, Barker v. Cir- 
cle, 60 Mo. 258; Chauvin v. Wag- 
ner, 18 Ma 531; Perkins v. Carter, 
20 Mo. 465; Chester v. Rumsey, 26 
111. 97; Stuart v. Dutton, 39 I1L 91; 
Moore ▼. Titman, 33 111. 358; De- 
lassus v. Poston, 19 Mo. 425; Hart- 
Deeds, Vol. I. — 69. 



ley v. Ferret, 9 Fla. 374, Bat see 
Lane v. Dolick, 6 McLean, 200; 
McDaniel v. Priest, 12 Mo. 544. 

» Thomas v. Meier, VS Mo. 573; 
Lindley v. Smith, 46 111. 524; Beck- 
er v. Quigg, 54 111. 390. 

* See Cal. Civil Code, §§ 162, 163, 
164, 172. See voL 2, §§ 865-880. 
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the disposition of the husband. He was possessed of the same 
absolute power over it as over his separate state. He could 
sell it without the concurrence or consent of his wife. It is 
of no moment, therefore, that the deed to the plaintiff w'as 
recorded with the defective certificate^ df her acknowledgment. 
Her signature to the instrument was unnfecessary, for it 1 * could 
add nothing to the validity or completeness of the transfer. 
The entire estate passed upon the execution of the deed by 
the husband alone." 5 

* 

§ 574. Married woman acting as a feme sole— As it 
is an established rule that a married woman cannot tie di- 
vested of her title to land by an estoppel in pais, the question 
of the effect of her deed, executed and acknowledged by her 
in the character of a feme sole, when she is in reality a mar- 
ried woman, is one that is not free from difficulty/ Where 
she is guilty of no positive, express misrepresentation, and 
the party with whom she is dealing* has the means of ascer- 
taining her status, it is difficult to see what element of fraud 
or, deceit enters into the transaction to bind her by her act 
Still it is manifestly unjust where she holds herself out as an 
unmarried woman to allow her to claim, against an innocent 
purchaser, that a deed acknowledged by her in the capacity 
of a feme sole is void because she, at the time of its execu- 
tion, was married. This latter view is the one that has found 
favor with the courts as being best supported by reason. Ac- 
cordingly, where a decree of divorce is obtained by a married 
woman, which is void, but she takes her maiden name, acts as 
and represents herself for a long period of time to be a mar- 
ried woman, and lives apart from her husband, a deed of her 



*Pixley Huggins, 15 CaL 127, 
131, per Field, C J. See Lenders v. 
Bolton, 26 CaL 420; Tom v. Say- 
ers r 64 Tex. 339; Stephens v. Ma- 
thews, 69 Tex. 341. If the signa- 
ture of the married woman is not 



necessary, defects in the acknowl- 
edgment nee4 not be considered: 
Ariola v. Newman, Si Tex. Civ. 
App. 617, 113 S. W. 157. See, also, 
Colville v. Colville (Tex,, Cir. 
App.), 118 S. W. 87a 
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separate real estate, acknowledged by her as an unmarried 
woman, it has been decided, is sufficient to pass her title. 6 So 
where a married woman left her husband in England, and 
formed a meretricious union in California, and for fifteen 
years lived with her paramour, and executed to him deeds of 
certain lots of land, to which deeds the certificate of acknowl- 
edgment was in the form of that of a feme sole, and not in 
that prescribed by the statute for the acknowledgment of 
deeds executed by married women, it was held that she had 
estopped herself by her conduct from calling to her aid the 
statutes relating to the acknowledgment of deeds by mar- 
ried women, for the purpose of defeating her deeds, in an 
action to quiet title. 7 If ejectment may be maintained, the 
purchase money should be first tendered back. 8 



•Reis v. Lawrence, 63 CaL 129, 
49 Am. Rep. 83. Said Ross, J., in 
delivering the opinion of the ma- 
jority of the court: "Of course, 
under such circumstances, the rea- 
son for the rule that requires, in 
cases of married women, the cer- 
tificate of acknowledgment to re- 
cite an examination without the 
hearing of her hushand, does not 
exist At least, as early as July, 
1872, the defendant Fanny lived 
apart from and independent of her 
husband. Later on, in 1873, she 
resumed her maiden name, and 
thence hitherto acted and repre- 
sented herself as a single woman. 
In that character, she executed the 
instruments in question, and in that 
character, in our opinion, a court 
of equity ought to regard her in 
the construction of them. As giv- 
ing support to these views, see 
Richeson v. Simmons, 47 Mo. 20; 
Rosenthal v. Mayhugh, 33 Ohio 
St. 155 j Patterson v. Lawrence, 90 
I1L 174, 32 Am. Rep. 22." Justices 



McKee and Thornton dissented. 
See, also. Hector v. Knox, 63 Tex. 
613; Clements v. Ewing, 71 Tex. 
370; Wright v. Hays, 10 Tex. 130; 
Cheek v. Bellows, 17 Tex. 613, 67 
Am. Dec. 686; Fullerton v. Doyle, 
18 Tex. 4; Kelley v, Whitmore, 41 
Tex. 648; Delafield v, Brady, 108 
N. Y. 524; Piper v. May, 51 IndL 
283. But she cancot convey as a 
feme sole, because of the fact of 
her husband's insanity: Heiden- 
heimer v. Thomas, 63 Tex. 287. 

* Hand v. Hand, 68 Cal. 135, 58 
Am. Rep. 5. The same conclu- 
sion was reached and these decisions 
approved in Ramboz v. Stowell, 
103 CaL 588. Ross, J, concurring, 
said: "I agree that the plaintiff 
should be regarded as a single 
woman. The property to which she 
asserts title was acquired by her in 
this State. Her husband has never 
been within the United States. For 
twenty odd years she has repudiated 
her marital relations, and conduct- 
ed herself without regard to them. 
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§ 575. Comments. — In both of these cases dissenting 
opinions were filed, and it seems to us that these, considered 
with reference to the language of the statutes, ^re best sup- 
ported by legal reasoning. It, indeed, is hard to say that a 
conveyance of a woman representing herself to be unmarried, 
is void, because she is in fact married, although the grantee 
may not have the slightest knowledge or intimation of this 
fact. Yet the law has seen fit to say that a married woman 
shall convey her property in one way and in no other. The 
only question that should be solved is, is she a married worn- 
an? When her status is determined, her deed to have effect 
must, it seems to us, under the statute, be acknowledged in 
the manner prescribed. Without this acknowledgment, it is 
a nullity. While it is manifestly unjust to deprive a man 
acting in good faith of his property by an arbitrary rule of 
law, yet if that is the law, the hardship of an individual case 
ought not to be considered. It perhaps, is only a question 
of time when all restrictions on the power of married women 
to convey will be removed. She should be allowed to con- 
vey as if she were unmarried. But until these restrictive stat- 
utes have been repealed, they should be upheld and enforced. 9 



Under such circumstances to per- 
mit her to fall back upon them, 
and render void her deed on - the 
ground that the certificate of the 
notary does not recite that she was 
examined 'separate and apart* from 
her husband, with whom she has 
held no relations for more than 
twenty years, and who has never 



been in this country, seems to me to 
be beyond all reason." Mr. Jus- 
tice McKee filed a dissenting opin- 
ion. 

8 Danner v. Berthold, 11 Mo. App. 
351. 

9 See in this connection Rhea v. 
Rhenner, 1 Pet 105, 7 L. ed. 7Z 



